Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


...iM 


COMMENTARIES 


ON 


EQUITY   PLEADINGS, 


AND 


THE  INCIDENTS  THEREOF, 


ACCORDING   TO   THE   PRACTICE   OF   THE   COURTS    OP  EQUITY 

OF   ENGLAND   AND   AMERICA. 


,Bt  JOSEPH  STORY,  LL.D., 

OBB  or  TBM  rowtKta  or  mc  rarum  coost  or  thb  ohitxd  ctaiii,  axs 
DABi  rBonstoB  or  law  ra  baktajid  vnTwamt. 


NINTH  EDITION. 

BXTIBBD,  CORRECTED,   AHD  EHLAROED, 

Br  JOHN  M.  GOULD. 


BOSTON: 
LITTLE,  BROWN,  AND  COMPANY. 

1879. 


Entered  according  to  Act  of  Congress,  in  the  year  1857,  by 

WILLIAM   W.   8TORT, 

In  the  Clerk^s  Office  of  the  District  Court  of  the  District  of  Haseachiuetts. 
Entered  according  to  Act  of  Congress,  in  the  year  1865,  by 

WILLIAM  W.   8TOBT, 

In  the  Clerk's  Office  of  the  District  Court  of  the  District  of  Massachusetts. 
Entered  according  to  Act  of  Congress,  in  the  year  1870,  by 

WILLIAM  W.   8TOBT, 

In  the  Office  of  the  Librarian  of  Congress,  at  Washington. 
Entered  according  to  Act  of  Congress,  in  the  year  1879,  by 

WILLIAM   W.   STORY, 

In  the  Office  of  the  librarian  of  Congress,  at  Washington. 


UIVIVBRSITT  PRESS! 
JOHir  WILSON  AND  SOX,   CAMBRIDOB. 


ADVERTISEMENT 

TO    THE    NINTH    EDITION. 

Ik  the  present  edition  of  the  Commentaries  on  Equity  Plead- 
ings, the  text  of  the  fourth  edition,  edited  by  Charles  Sumner, 
and  published  three  years  after  the  author*s  death,  is  restored. 
The  additions  of  the  subsequent  editors  to  the  text  and  the  notes 
have  in  the  main  been  preserved,  and  are  placed  in  brackets  with 
the  old  notes,  though  frequently  joined  with  other  sections  than 
those  with  which  they  have  previously  appeared.  The  numerous 
errors  in  citations  and  quotations,  which  would  appear  never  to 
have  been  verified,  notwithstanding  the  statement  to  that  effect 
in  the  sixth  edition,  have  been  carefully  corrected,  and  all  the 
citations  have  been  verified.  The  Table  of  Cases,  which  was  in  a 
condition  equally  inaccurate,  by  reason  of  omissions,  misspelling 
of  the  names  of  cases,  and  misplaced  order,  has  been  revised  and 
corrected  throughout ;  and  the  Index  has  been  enlarged,  especially 
by  the  addition  of  cross  references.  In  the  notes  of  the  present 
editor,  which  are  indicated  by  letters,  while  the  earlier  notes  are 
numbered,  will  be  found  the  recent  and  important  cases  upon 
the  subject,  some  criticisms  upon  the  text  which  appear  to  be 
justified  by  the  authorities,  and  a  discussion  of  several  topics  not 
previously  considered  in  the  work.  Although  fully  five  hundred 
cases  are  added,  the  number  of  pages  is  less  than  in  the  last 
edition. 

JOHN  M.  GOULD. 
Boston,  1879. 


ADVEBTTSEMENT 
TO    THE    THIRD    EDITION. 

Since  the  publication  of  the  Becond  edition  of  the  present 
work,  a  considerable  number  of  cases^have  been  decided  in  Eng- 
land and  America,  which  have  an  important  bearing  upon  some 
of  the  topics  discussed  therein.  I  have  availed  myself  of  the  pres- 
ent opportunity  to  revise  the  entire  text,  to  correct  such  errors 
therein,  as,  after  a  diligent  examination,  have  met  my  notice,  and 
to  incorporate  such  of  the  recent  authorities  as  may  serve  to  illus- 
trate, explain,  confirm,  or  qualify  the  doctrines  stated  therein.  In 
these  respects,  I  trust  the  reader  will  find  the  work  substantially 
improved,  at  the  same  time  that  I  am  conscious,  so  intricate  and 
perplexed  is  the  subject,  and  so  various  and  confused  are  the  ma- 
terials, that  the  hope  can  scarcely  be  indulged  that  it  has  attained 
entire  completeness  and  accuracy. 

Cambbidqx,  August,  1844. 


ADVERTISEMENT 

TO    THE    FOURTH    EDITION. 

The  present  edition  of  the  Commentaries  on  Equity  Pleadings 
has  been  prepared  fi'om  the  private  copy  of  the  late  Author.  To 
the  notes  and  additions  there  preserved  in  his  handwriting  have 
been  added  such  illustrations  as  could  be  drawn  from  the  cases 
that  have  been  published  since  his  death. 

CHARLES  SUMNER. 


TO  THE  HONORABLE 

JEREMIAH     MASON,    LL.D. 

Sir, 
I  ESTEEM  it  a  great  privilege  to  have  the  opportunity  of  dedi- 
cating this  work  to  you.  Few  circumstances  in  my  life  could  be 
more  grateful,  than  those  which  enable  me  to  inscribe  on  the  pages, 
which  contain  my  own  imperfect  juridical  labors,  the  memorials  of 
my  private  friendships,  as  well  as  the  avowals  of  my  reverence  for 
the  great,  the  good,  and  the  wise.  Your  own  enviable  distinction, 
so  long  held  in  the  first  rank  of  the  profession,  and  supported  by 
an  ability  and  depth  and  variety  of  learning,  which  have  had  few 
equals,  and  to  which  no  one  can  bear  a  more  prompt  and  willing 
testimony  than  myself,  would  alone  entitle  you  to  a  far  higher  trib- 
ute, than  any  I  can  bestow.  I  well  know  that  I  speak  but  the 
common  voice  of  the  profession  on  this  subject ;  for  they  have 
well  understood  the  vigor  and  the  weight  of  that  lucid  argumenta- 
tion, which  has  spoken  in  language  for  the  cause,  and  not  merely 
for  its  ornament :  Neque  id  ipsum,  tarn  leporis  causa,  quam  pon- 
deris.  But  I  confess  myself  more  anxious  to  be  allowed  to  con- 
sider this  dedication,  as  a  tribute  to  your  exalted  private  worth, 
spotless  integrity,  and  inflexible  public  principles,  as  well  as  a  free 
expression  of  my  own  gratitude  for  your  uniform  friendship ;  — ^  a 
friendship  which  commenced  with  my  first  entrance  among  the 
Bar,  in  which  you  were  then  the  acknowledged  leader  (a  period, 
when  the  value  of  such  unexpected  kindness  could  not  but  be 
deeply  felt,  and  fully  appreciated),  and  which  has  continued, 
undiminished,  up  to  the  present  hour.  Such  reminiscences  are  to 
me  more  precious  than  any  earthly  honors.  They  fade  not  with 
the  breath  of  popular  applause;  and  they  cheer  those  hours, 
which,  as  age  approaches,  are  naturally  devoted  to  reflections 
upon  the  past,  for  instruction,  as  well  as  for  consolation. 

I  am,  with  the  highest  respect,  your  obliged  friend, 

JOSEPH  STORY. 
Cambbidob,  January  1,  1838. 


PREFACE. 


The  present  work  constitutes  an  appropriate  sequel  to  my  former 
work  on  Equity  Jurisprudence.  In  that,  my  endeavor  was  to 
bring  together  the  leading  principles  of  that  highly  important 
branch  of  the  science  of  Law ;  in  this,  the  principles  there  devel- 
oped ard  connected  with  the  forms  of  the  proceedings,  by  which 
rights  are  vindicated,  and  wrongs  are  redressed,  in  Courts  of 
Equity.  The  principles  are  thus  seen  in  their  actual  practical 
applications  ;  and  many  limitations  of  them,  otherwise  unobserved, 
will  be  easily  perceived  and  constantly  illustrated. 

As  the  present  work  is  confessedly  one  of  a  purely  technical 
character,  and  many  of  the  rules  are  either  of  an  arbitrary  nature, 
or  of  a  conventional  form,  it  is  not  easy,  in  a  great  variety  of  in- 
stances, to  find  the  exact  reasons  on  which  they  are  built,  or  by 
which  they  are  sustained.  For  the  purpose  of  order,  and  just 
method,  and  reasonable  certainty,  and  simplicity,  in  the  proceed- 
ings of  Courts  of  Justice,  it  seems  indispensable,  that  there  should 
be  some  prescribed  forms,  in  which  the  allegations  and  statements 
of  the  grievances  complained  of,  and  the  matters  of  defence,  should 
be  set  forth,  and  the  times  when,  and  the  modes  by  which,  they 
are  to  be  insisted  on,  should  be  established.  Otherwise,  every  suit 
would  be  involved  in  endless  perplexity  or  confusion  ;  and  it  might 
be  difBcult,  if  not  impracticable,  to  ascertain  what  in  reality 
constituted  the  true  points  of  the  plaintiff^s  claim,  or  of  the  defend- 
ant's defence.  Hence,  in  every  system  designed  for  the  adminis- 
tration of  public  justice,  there  will  be  found  to  have  been  some 
r^ular  modes  prescribed  for  the  ordinary  cases  put  in  litigation  ; 
and  from  time  to  time,  as  new  cases  have  arisen  of  an  unusual  and 
extraordinary  character,  the  old  forms  have  been  modified,  or  new 
forms  have  been  introduced.     Since  there  must  be  some  rules,  the 
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choice  is  often  a  mere  measuring  cast  between  one  regulation  and 
another ;  and  yet  that  choice  must  be  made ;  and,  when  made,  the 
v^ulation  must  be  uniformly  acted  on.  The  surprise,  therefore, 
is  not  that  we  should  sometimes  be  unable  to  assign  a  satisfactory 
reason  for  one  particular  regulation,  in  preference  to  another ;  but, 
it  rather  is,  that  so  many  regulations  can  be  expounded  upon 
grounds  of  general  convenience,  and  vindicated  as  reasonable  and 
jnst  in  themselves. 

I  am  aware,  that  in  a  treatise  so  purely  technical,  there  is  little 
room  for  any  thing  more  than  dry  details,  and  clear  and  accurate 
statements.  The  subject  forbids  ornament ;  and  it  must  be  dis- 
cussed with  a  close  and  almost  servile  obedience  to  authority. 
When,  however,  a  doctrine  seemed  to  me  to  require  some  qualifi- 
cation, or  to  admit  of  a  fuller  exposition,  which  might  be  usefully 
brought  before  the  attentive  reader,  I  have  endeavored  to  make 
the  notes  the  vehicle,  either  of  criticism  or  of  information.  I  have 
quoted  passages  from  leading  authorities  on  particular  points,  with 
a  view  to  convey  to  the  student  some  views,  which  a  brief  text  would 
scarcely  suggest  to  his  thoughts.  These  quotations  will  be  found, 
as  I  trust,  useful  in  explaining  difficulties,  and  in  promoting  accu- 
rate inquiries,  and  in  furnishing  hints  for  future  practice.  This 
has  not  been  the  least  laborious  part  of  the  work. 

The  structure  of  every  Treatise  on  the  subject  of  Equity  Plead- 
ings, must  be  essentially  founded  on  Lord  Redesdale*s  admirable 
work  on  Pleadings  in  the  Court  of  Chancery.  That  Treatise  has 
been  well  described  by  Lord  Eldon  to  be  "  a  wonderful  effort  to 
collect,  what  is  to  be  deduced  from  authorities,  speaking  so  little 
what  is  clear.  And  the  surprise  is  not  from  the  difficulty  of  under- 
standing all  he  has  said ;  but  that  so  much  can  be  understood.*'  ^ 
Sir  Thomas  Plumer,  in  his  masterly  judgment  in  a  cause  of  great 
celebrity,  has  also  said :  "  To  no  authority,  living  or  dead,  could 
reference  be  had  with  more  propriety  for  correct  information  re- 
specting the  principles,  by  which  Courts  of  Equity  are  governed, 
than  to  one,  whose  knowledge  and  experience  have  enabled  him, 
fifty  years  ago,  to  reduce  the  whole  subject  to  a  system  with  such 
a  universally  acknowledged  learning,  accuracy,  and  discrimination, 
as  to  have  been  ever  since  received  by  the  whole  profession  as  an 
authoritative  standard  and  guide.  ^  V iventi  tibi  prsesentes  largimur 
honores.' "'  ^    The  learned  Judge  and  noble  author  have,  since  that 

^  Lord  Eldon,  Llojrd  v,  Johnes,  9  Ves.         '  Choliiiondele7  r.  Clinton,  2  Jac.  & 
64.  Walk.  161. 
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aentence  was  pronounced,  both  passed  to  the  grave ;  'and  we,  who 
survive,  feel  the  truth  and  value  of  this  tribute,  with  all  the  affec- 
tionate reverence,  which  belongs  to  posthumous  praise.  Never 
could  the  voice  of  praise  come  to  an  author  with  a  higher  grace, 
than  from  the  lips  of  such  eminent  men.  It  is  the  privileged 
case ;  —  ^^  Laudari  a  viris  laudatis/* 

I  have  transferred  into  my  own  pages  all  the  most  valuable  ma- 
terials of  Lord  Redesdale's  Treatise  ;  and  generally,  where  I  could, 
in  his  own  language,  which  I  have  not  the  presumption  to  think  I 
could  improve,  and  from  which  I  have  rarely  deviated,  except  to 
insist  upon  some  qualification,  or  to  make  his  text  occasionally 
more  definite  and  clear.  I  have  also  freely  used  the  materials  in 
Mr.  Cooper's  and  Mr.  Beames's  excellent  Treatises  on  Equity 
Pleadings,  as  auxiliaries  to  that  of  Lord  Redesdale.  E^ch  of 
them  is  under  the  same  obligations  to  him  as  myself,  having  drawn 
many  of  their  materials  from  the  same  great  source. 

There  is  one  prominent  defect  in  all  these  treatises,  and  that  is 
the  want  of  a  comprehensive  and  accurate  view  of  the  principles, 
which  govern  that  most  intricate  and  important  branch  of  Equity 
Pleadings,  the  subject  of  the  proper  and  necessary  Parties  to  Bills. 
My  aim  has  been,  as  far  as  I  could,  but  perhaps  not  with  entire 
success,  to  supply  this  defect.  I  had  not  an  opportunity  of  seeing 
Mr.  Calvert's  Treatise  on  Parties  to  Bills  in  Equity,  until  after 
my  own  chapter  on  the  same  head  had  been  completed,  and  the 
work  itself  was  in  the  press.  Upon  a  review  of  this  book,  I  have 
the  consolation  to  find,  that  I  have  not  overlooked  any  very  im- 
portant authorities  bearing  on  this  subject.  I  have,  however, 
availed  myself  of  his  learned  researches  for  a  few  suggestions, 
which  had  not  before  so  closely  attracted  my  attention. 

In  submitting  the  present  volume  to  the  profession,  I  beg  to 
return  my  grateful  acknowledgments  for  the  kind  manner  in  which 
my  former  labors  have  been  received ;  and  to  ask  an  indulgent  con- 
sideration for  that,  which  is  now  offered.  The  task  has  been  one 
of  severe  and  exhausting  effort,  scarcely  relieved  by  any  consoling 
circumstance,  except  the  consciousness  of  the  performance  of  duty. 
It  has  been  difficult  to  keep  up  a  continued  attention  to  the  diy 
details  of  technical  learning  in  the  midst  of  my  other  various  judi- 
cial and  professional  engagements.  At  some  future  day,  I  hope 
to  find  leisure  to  complete  my  original  design  by  furnishing  an 
elementary  outline  of  the  Practice  of  Courts  of  Equity,  from  the 
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first  inceptioD  of  the  cause,  through  all  its  various  stages,  to  the 
execution  of  its  final  decree,  under  the  orders  of  the  highest  Court 
of  Appeal.  Let  me  in  conclusion  say  to  the  diligent  student,  that 
a  thorough  mastery  of  the  science  of  Equity  Pleadings,  if  not 
absolutely  indispensable  to  professional  success  and  eminence,  will, 
at  all  eyents,  be  found  in  a  yery  high  degree  to  promote  them. 
Let  him  ponder  well  upon  the  admonition  contained  in  the  lan- 
guage of  that  great  jurist  of  antiquity,  Cicero,  —  "  Sic  igitur  in- 
structus  yeniet  ad  causas;  quarum  habebit  genera  primum  ipsa 
cognita ;  erit  enim  ei  perspectum,  pihil  ambigi  posse,  in  quo  non 
aut  res  controyersiam  f aciat,  aut  yerba ;  res,  aut,  de  yero,  aut  de 
recto,  aut  de  nomine ;  yerba,  aut  de  ambiguo,  aut  de  contrario."  ^ 

Cambiudob,  Januaiy  1,  1838. 

1  Cioero,  Orator,  ch.  84 
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CHAPTER  L 


INTBODUOTOBY  CHAPTBB. 


§  1.  Hayikg  in  a  fonner  work  treated  of  the  nature,  origin, 
and  extent  of  equity  jurisprudence,  as  administered  in  England 
and  America,  and  of  the  principles  by  which  the  jurisdiction  in 
equity  is  governed  and  limited,  the  path  is  now  open  for  us  to 
direct  our  inquiries  into  the  forms  and  modes,  in  which  this 
remedial  justice  is  applied  to  the  actual  business  and  concerns  of 
human  life,  in  order  to  protect  and  vindicate  rights,  or  to  prevent 
and  redress  wrongs.  It  is  obvious,  that,  in  every  system  of  juris* 
prudence,  professing  to  provide  for  the  due  administration  of 
public  justice,  some  forms  of  proceeding  must  be  estabUshed,  to 
bring  the  matters  in  controversy  between  the  parties,  who  are 
interested  therein,  before  the  tribunal,  by  which  they  are  to  be 
adjudicated.  And  for  the  sake  of  the  despatch  of  business,  as 
well  as  for  its  due  arrangement  with  reference  to  the  rights  and 
convenience  of  all  the  suitors,  many  regulations  must  be  adopted, 
to  induce  certainty,  order,  accuracy,  and  uniformity  in  these  pro- 
ceedings. Hence  it  will  be  found,  that  the  jurisprudence  of  every 
civilized  country,  ancient  and  modem,  has  established  certain 
modes,  in  which  the  complaints  and  defences  of  parties  are  to  be 
brought  before  the  public  tribunals ;  and  has  authorized  the  latter, 
by  rules  and  orders,  to  prescribe  the  time,  the  manner,  and  the 
circumstances,  in  which  every  suit  is  to  proceed,  from  its  first 
institution  to  its  final  determination. 
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§  2.  This  is  emphatically  true  in  the  jurisprudence  of  England 
and  America ;  and  is  not  only  exemplified  in  the  proceedings  in 
suits  at  common  law,  but  in  those  also  which  are  governed  by  the 
larger  and  more  liberal  doctrines  of  equity.  Indeed,  in  the  latter, 
as  well  as  in  the  former,  there  are  many  rules  altogether  founded 
in  artificial  reasoning,  but  which,  nevertheless,  may  be  affirmed, 
with  few  exceptions,  to  be  greatly  promotive  of  public  justice,  and 
subservient  to  private  convenience.  If,  here  and  there,  any  of 
them  work  an  apparent  hardship  or  mischief,  it  will,  on  close  ex- 
amination, be  found  that  they  also  accomplish  much  general  and 
permanent  good;  and  in  this  respect  they  partake  only  of  the 
infirmity  of  all  general  rules,  which  must,  in  particular  cases,  give 
rise  to  some  inequalities,  and  shut  out  some  individual  equities 
and  rights. 

§  8.  The  design  of  the  present  Commentaries  is  to  present  a 
general,  but  at  the  same  time  an  accurate,  outline  of  the  proceed- 
ings in  courts  of  equity  from  the  original  institution  of  a  suit  to 
its  close,  and  to  accompany  the  same  with  such  explanations  and 
illustrations  as  may  serve  to  develop  the  principles  on  which  they 
are  founded,  and  the  reasons  by  which  they  are  sustained.  It  will 
not,  indeed,  be  possible  in  all  cases  to  ascertain  these  principles 
and  reasons  ;  for  they  are  sometimes  lost  in  remote  antiquity,  and 
sometimes  they  depend  upon  rules  of  such  a  purely  artificial  char- 
acter, although  arising  from  the  exercise  of  a  sound  discretion,  as 
to  be  incapable  of  any  very  satisfactory  exposition. 

§  4.  The  subject  naturally  divides  itself  into  two  great  heads, 
the  Pleadings  in  framing  a  suit  in  equity,  and  the  Practice  in  con- 
ducting a  suit  in  equity.  By  the  Pleadings  we  are  to  understand 
the  written  allegations  of  the  respective  parties  in  the  suit,  that  is 
to  say,  the  written  statement  of  the  plaintiff,  containing,  in  a  due 
legal  form,  the  facts  of  the  case  on  which  he  grounds  his  title  to 
relief,  or  to  some  equitable  interposition  or  aid  from  the  court ; 
and  the  written  answer  or  defence  of  the  defendant  to  the  charges 
of  the  plaintiff,  either  denying  them  altogether,  or  admitting  them, 
and  relying  on  some  other  matters,  as  a  bar  to  the  suit,  or  admit- 
ting them,  and  insisting  upon  the  want  of  title  in  the  plaintiff  to 
the  relief  sought,  or  to  the  interposition  or  aid  of  the  court ;  and 
the  written  reply  thereto  by  the  plaintiff.^     By  the  Practice  in  a 

^  In  Bacon's  Abridgment,  title,  Fleas  in  general  signifies  the  allegations  of  par- 
and  Pleading,  it  is  said,  that  "  Pleading    ties  to  suits,  when  they  are  put  into  a 
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suit  in  eqaity  we  are  to  understand  all  the  various  proceedings  in 
the  suit,  whether  by  the  positive  rules,  or  the  usage  of  the  court, 
and  whether  interlocutory  or  otherwise,  which  may  become  neces- 
sary or  proper  for  the  due  conduct  thereof  from  the  beginning  to 
the  final  determination  thereof. 

§  6.  Although,  in  a  general  sense,  the  distinction  between  the 
pleadings  and  the  practice  in  a  suit  is  sufiSciently  obvious  from  the 
foregoing  description  of  their  respective  characters  and  objects ; 
yet  it  is  not  easy,  even  if  it  be  practicable,  wholly  to  separate  the 
considerations  belonging  to  the  one  from  those  belonging  to  the 
other.  The  principles  which  regulate  the  pleadings  are  sometimes 
so  intimately  connected  with  the  practice  of  the  court,  as  to  the 
time,  the  manner,  and  the  circumstances,  which  affect  their  intro- 
duction and  use,  that  any  discussion  of  the  former  without  advert- 
ing to  the  latter,  would  be  very  deficient  in  the  appropriate  details, 
and  imperfect  in  the  just  expositions  belonging  to  the  subject. 
Thus,  for  example,  it  is  the  proper  office  of  pleading  to  ascertain 
what  facts  should  be  charged  in  the  plaintiff's  statement  of  his 
case  ;  but,  if  the  facts  are  imperfectly  stated,  the  time,  and  man- 
ner, and  circumstances,  in  which  the  plaintiff  will  be  permitted  to 
make  a  more  perfect  statement  of  his  case,  by  way  of  amendment, 
properly  belong  to  the  practice  of  the  court.  But  a  treatise,  which 
should  embrace  the  subject  of  the  amendment  of  pleadings,  with- 
out adverting  to  the  time,  the  manner,  and  circumstances,  under 
which  such  amendment  could  be  made,  would  be  manifestly  defec- 
tive in  its  most  important  details. 

§  6.  In  the  present  Commentaries,  therefore,  matters  of  prac- 
tice, when  mixed  up  with  matters  of  pleading,  will  be  occasionally 

proper  and  legal  form."  And  again,  make  the  real  nature  of  pleadings  in 
'*  Pleading,  in  strictness,  is  no  more  than  equity,  in  a  technical  sense,  better  known, 
setting  forth  that  fact,  which  in  law  shows  to  state,  that  they  consist  of  the  formal, 
the  justness  of  the  demand  made  by  the  written  allegations  or  statements  of  the 
plaintiff,  or  the  ducharge  and  defence  respective  parties  on  the  record  to  main- 
made  by  the  defendant."  Mr.  Justice  tain  the  suit,  or  to  defeat  it,  of  which, 
Buller  has  given  a  definition,  which  has  when  contested  in  matters  of  fact,  they 
equal  terseness  and  accuracy.  "  Plead-  propose  to  offer  proofs,  and  in  matters  of 
ing,"  Bays  he,  "is  the  formal  mode  of  law  to  offer  arguments,  to  the  court  In 
alleging  that  on  the  record,  which  would  a  popular  sense,  the  oral  arguments  of 
be  the  support  or  defence  of  the  party  on  counsel,  and  especially  their  addresses  to 
evidence."  Read  v.  Brookman,  8  T.  R.  juries  or  to  the  court,  are  often  called 
159.  Each  of  these  definitions  is  equally  pleadings.  But  this  is  not  the  true,  legal 
as  applicable  to  pleadings  in  equity,  as  sense, 
to  pleadings  at  law.    But  it  may  serve  to 


6  BQUITT  PLSADINO&  [OH.  IL 

introduced,  whenever  they  may  seire  better  to  ezplaan  the  partic- 
ular topic  under  consideration.  In  other  respects,  these  subjects 
will  be  successively  discussed  under  separate  and  independent 
heads.  And  in  the  first  place,  we  shall  treat  of  the  subject  of 
Pleapings  IK  Equity  ;  and  this  again  requires  a  subdivision  into 
pleadings  on  the  part  of  the  plaintiff,  and  pleadings  on  the  part 
of  the  defendant.  The  former  will  naturally  constitute  the  first 
topic  of  our  inquiries. 


CHAPTER  IL 

BILLS  IN  EQinXY.  —  6ENEBAL  NATUBE  AND  FORM. 

« 

§  7.  Whbn  a  private  party  has  a  case,  which  he  is  advised  is 
redi'essible  only  by  an  application  to  a  court  of  equity,  he  com- 
mences his  suit  by  preferring  to  the  court,  having  jurisdiction,  a 
written  statement  of  his  case,  which  is  called  a  bill  in  chancery,  or 
a  bill  in  equity,  which  is  in  the  nature  of  a  petition  to  the  court, 
and  sets  forth  the  material  facts,  and  concludes  with  a  prayer  for 
the  appropriate  relief,  or  other  thing  required  of  the  court,  and  for 
the  usual  process  against  the  parties,  against  whom  the  I'elief  or 
other  thing  is  sought,  to  bring  them  before  the  court  to  make  due 
answer  in  the  premises.^  The  bill  is  sometimes  called  an  English 
bill,  when  it  is  addressed  to  the  High  Court  of  Chancery  in  Eng- 
land, in  order  to  distinguish  it  from  the  proceedings  in  suits 
within  the  ordinaiy  jurisdiction  of  that  court  as  a  court  of  common 
law,  which  latter,  though  now  in  the  English  language,  wei-e  an- 
ciently in  the  French  or  Norman  tongue,  and  afterwards  in  the 
Latin ;  whereas  bills  in  chancery  were  always,  or  at  least  from 
very  early  times,  preferred  in  the  English  language.^ 

§  8.  When  the  suit  is  instituted  on  behalf  of  the  Crown  or  Gov- 
ernment, or  of  those  who  partake  of  its  prerogative  (such  as  idiots 
and  lunatics),^  or  whose  rights  are  under  its  particular  protection 

1  Mitf.  Eq.  m.  by  Jeremy,  7 ;  3  Wood-  »  Cooper,  Eq.  PI.  104 ;  1  Mont.  Eq.  PL 
des.  Lect.  56,  p.  367-S69.  ch.  3,  p.   401-406;    1    Mont.    Eq.   Fl. 

s  Mitf.  Eq.  PI.  by  Jeremy,  8.     See    81-84. 
Calendar  of  Proceedings  in  Chancery, 
printed  by  Parliament,  in  1827. 
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(sacli  as  the  objects  of  a  public  charity),  the  matter  of  complaint 
is  offered  to  the  court  bj  way  of  information,  given  by  the  proper 
officers  of  the  Crown  or  Groyemment  (as,  by  the  Attorney  General 
c^r  Solicitor  General),  and  not  by  way  of  petition.^  When  the  suit 
immediately  concerns  the  rights  of  the  Crown  or  Government 
alone,  these  officers  proceed  purely  by  way  of  information.^  When 
the  suit  does  not  immediately  concern  the  rights  of  the  Crown  or 
Grovemment,  its  officers  depend  on  the  relation  of  some  person, 
whose  name  is  inserted  in  the  information,  and  who  is  termed  the 
relator.  And  as  the  suit,  though  in  the  name  of  the  Attorney  or 
Solicitor  General,  is  then  carried  on  under  the  direction  of  the  re- 
lator, he  is  considered  as  answerable  to  the  court  and  to  the  parties 
for  the  propriety  of  the  suit  and  the  conduct  of  it ;  and  he  may  be 
made  responsible  for  costs  (which  the  Crown  or  Government  itself 
is  never  compellable  to  pay),  if  the  suit  should  appear  to  have  been 
improperly  instituted,  or  in  any  stage  of  it  to  be  improperly  con- 
ducted.' (a)  Still,  however,  a  relator  in  such  cases  is  by  no  means 
indispensable ;  and  the  Attorney  General  may,  if  he  pleases,  pi-o- 
ceed  in  the  suit  without  one.^  Sometimes  it  happens,  that  the 
relator  has  an  interest  in  the  matter  in  dispute,  in  connection  with 
the  Crown  or  Government,  of  the  injury  to  which  he  has  a  right  to 
complain.  In  such  a  case,  his  personal  complaint  is  joined  to  and 
incorporated  with  the  information  given  to  the  court  by  the  officer 
of  the  Crown  or  Government,  and  then  they  form  together  an  in- 

1  Mitf.  Eq.  PL  by  Jeremy,  7,  21,  22,  Cooper,  Eq.  PI.  1,  99-102,  104, 106;  At- 

29;    Cooper,  Eq.  PL  101-107;  1  Mont,  tomey  General  v.  Vivian,  1  Rubs.  286, 

Eq.  PI  81,  84,  85,  87.  287 ;  1  Mont.  Eq.  PL  85,  8& 

>  Cooper,  Eq.  PI.  101, 102.  «  In  re  Bedford  Charity.  2  Swanst. 

»  Cooper,  Eq.  PL  by  Jeremy,  21-28 ;  520 ;  Mitf.  Eq.  PL  by  Jeremy,  22,  note  (d), 

(a)  Attorney  General  v.  Butler,  128  auit  is  defective  by  reason  of  such  non- 
Mats.  804.  The  position  and  rights  of  Joinder,  notwithstanding  the  position  of 
the  relator  with  reference  to  the  suit  are  the  committee  as  relators.  Attorney  Gen- 
well  illuBtrated  by  recent  decisions  in  eral  v,  Parker,  126  Mass.  216.  Yet  while  a 
this  conntiy.  Should  the  Attorney  Gen-  suit  beg^n  by  information  is  to  be  regard- 
era!  ikii  to  make  out  a  case  in  behalf  of  ed  as  brought  primarily  in  behalf  of  the 
the  public,  and  the  information  be,  on  public  interests  involved,  the  Attorney 
tliat  account,  liable  to  be  dismissed,  the  General,  as  such,  cannot,  after  authoriz- 
relator  cannot  be  brought  forward  as  ing  the  suit  to  be  brought  in  the  name  of 
plaintiff,  and  have  the  information  re-  the  State,  if  the  latter  has  no  direct  inter- 
tained  as  a  bUl.  Attorney  General  v.  est  in  the  suit,  withdraw  the  use  of  the 
Evart  Booming  Co.,  34  Mich.  462.  So,  if  State's  name  to  the  prejudice  of  the  re- 
to  an  information  in  which  a  committee  lator.  People  v.  North  San  Francisco 
of  a  town  are  relators,  the  town  is  a  Association,  88  Cal.  564. 
necessary  party,  but  is  not  joined,  the 
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formation  and  bill,  and  are  so  termed.^  Informations,  however, 
differ  from  bills  little  more  than  in  name  and  form,  and  therefore 
the  same  rules  are  in  general  applicable  to  both*^  Informations 
respecting  charities  constitute  the  most  striking  exception ;  for  in 
these  the  court  will  not  require  the  same  strictness,  either  as  to 
parties,  or  to  pleadings,  as  is  ordinarily  required  in  bills.  The 
other  peculiarities  of  informations  are  too  few  to  justify  any  dis- 
tinct  examination.'  The  subsequent  remarks  will  therefore  be 
mainly  confined  to  the  general  nature  and  structure  of  bills. 

§  9.  It  is  obvious,  that  every  bill  must  have  for  its  object  one  or 
more  of  the  grounds,  upon  which  the  jurisdiction  of  a  court  of 
equity  is  founded.  That  jurisdiction  sometimes  extends  to  the 
final  decision  of  the  subject-matter  of  the  suit;  sometimes  it  is 
only  ancillary  to  the  decision  of  a  present  suit  brought,  or  of  a 
future  suit  to  be  brought,  in  another  court ;  sometimes  it  is  merely 
of  a  precautionary  or  preventive  nature,  to  avert  meditated  or 
threatened  wrong ;  ^  and  sometimes  it  is  merely  to  require  that 
the  parties  really  interested  in  a  controversy  should  be  compelled 
to  litigate  their  rights  without  peril  or  expense  to  a  mere  stake- 
holder, having  no  interest  therein.  The  bill  may  therefore,  either 
complain  of  some  injury,  which  the  party,  exhibiting  it,  suffers, 
and  pray  relief  according  to  the  injury ;  or,  without  praying  relief, 
it  may  seek  a  discovery  of  matter  necessary  to  support  or  defend 
another  suit ;  or  it  may  seek  to  preserve  or  perpetuate  testimony ; 
or  it  may  complain  of  a  threatened  wrong  or  impending  mischief, 
and,  stating  a  probable  ground  of  possible  injury,  it  may  pray  the 
assistance  of  the  court  to  enable  the  party,  exhibiting  the  bill,  to 
protect  or  defend  himself  from  such  wrong  or  mischief  whenever  it 
shall  be  attempted  or  committed.^ 

1  Mitf .  Eq.  PI.  by  Jeremy,  22,  23,  99,  in  Attorney  General  r.  Mayor  of  Brit' 

100;  Cooper,  £q.  Pi.  1;  Attorney  Gen-  tol,  8  Mad.  319;  8.  o.  2  Jac.  &  Walk, 

eral  v,  Vivian,  1  Russ.  236,  286;  Attor-  294,  respecting  a  charity.    Mitf.  Eq.  PI. 

ney  General  v.  Mayor  of  Bristol,  8  Mad.  by  Jeremy,  22,  note  (6) ;  Attorney  Gen- 

819;  8.  c.  2  Jac.  &  Walk.  294;  1  Mont,  eral  v.  Vivian,  1  Buss.  226. 

£q.  PI.  ch.  4,  p.  87.    Sometimes,  in  cases  '  Mitf.  Eq.  PI.  by  Jeremy,  99,  100 ; 

of  this  sort,  the  Crown  is  represented  by  Cooper,  Eq.  PI.  106,  106 ;  1  Mont.  Eq. 

the  Attorney  General  as  plaintiff,  and  by  PI.  ch.  8,  p.  81-86. 

tlie  Solicitor  General  as  defendant,  in  the  *  Cooper,  Eq.  PI.  104-107 ;  Barton's 

same  suit  where  there  are  conflicting  Suit  in  Eq.  26. 

claims  between  the  king  and  persons  par-  *  Mitf.  Eq.  PI.  by  Jeremy,  8. 

taking  of  his  prerogative  or  under  his  '  Ibid, 
peculiar  protection.     That  was  the  case 
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§  10.  But  whatever  may  be  the  object  of  the  bill,  the  first  and 
fundamental  rule  which  is  always  indispensable  to  be  observed,  is, 
that  it  must  state  a  case  within  the  appropriate  jurisdiction  of  a 
court  of  equity.  If  it  fails  in  this  respect,  the  error  is  fatal  in 
every  stage  of  the  cause,  and  can  never  be  cured  by  any  waiver  or 
course  of  proceeding  by  the  parties ;  for  consent  cannot  confer  a 
jurisdiction  not  vested  by  law.  And,  although  many  errors  and 
irregularities  may  be  waived  by  the  parties,  or  be  cured,  by  not 
being  objected  to,  the  court  itself  cannot  act  except  upon  its  own 
intrinsic  authority  in  matters  of  jurisdiction ;  and  every  excess 
will  amount  to  a  usurpation,  which  will  make  its  decretal  orders 
a  nullity,  or  infect  them  with  a  ruinous  infirmity.  But  of  this 
more  will  be  said  in  another  place. 

§  11.  In  early  times,  as  might  well  be  supposed,  bills  were  in 
their  structure  of  great  simplicity  and  brevity.  The  cases  in  which 
resort  was  then  had  to  equity  jurisdiction,  were  comparatively 
few,  and  the  facts  were  of  no  great  complexity  or  di£QcuIty  of  de- 
tail. The  rights  of  parties  depended  upon  titles  exceedingly  sim- 
ple in  their  nature  and  origin.  The  wrongs  to  be  redressed  were 
palpable  and  direct.  The  whole  business  of  human  life  flowed  on 
in  narrow  and  shallow  channels;  and  it  might  be  said,  almost  with- 
out a  figure,  that  as  the  stream  moved  along  with  its  slow  and  lan- 
guid and  winding  current,  it  might  be  sounded  and  measured  to 
its  very  depth  and  bottom  by  any  common  mind.  The  cause  of 
every  interruption  in  its  progress  was  immediately  visible ;  and 
the  remedy  to  be  applied  was  as  clear  as  the  ripple  of  the  stream, 
which  indicated  it,  to  the  most  careless  eye. 

§  12.  In  some  of  the  most  ancient  bills,  as  appears  by  the  rec- 
ords in  the  Tower  in  London,  the  plaintiff  did  not  pray  any  relief 
or  any  process ;  but  merely  prayed  the  chancellor  to  send  for  the 
defendant,  or  to  examine  the  defendant ;  and  in  others,  in  which 
relief  was  prayed,  the  prayer  of  process  was  various,  sometimes  a 
writ  of  corpus  cum  causey  sometimes  a  'subpoena^  and  sometimes 
other  writs.^  Afterwards  the  bill  assumed  a  more  regular  and 
uniform  frame,  although  it  was  very  unlike  that  belonging  to  the 
present  day.  In  the  form  alluded  to,  it  contained  a  statement  of 
the  facts  of  the  plaintiff's  case,  followed  by  a  prayer  to  the  court 
to  grant  suitable  relief,  and,  for  that  purpose,  that  the  subpoena  of 
the  court  might  issue  to  bring  the  parties  complained  of  before  it. 

1  Cooper,  Eq.  PI.  8,  4. 
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This  statement  and  this  prayer  constituted  the  whole  of  the  bill, 
and  continued  to  do  so  until  a  comparatively  modem  period  of 
time,  although  it  is  difficult  to  fix  the  exact  time,  when  additions 
began  to  be  made  to  it.^  These  additions  must  indeed  have  been 
gradually  incorporated  into  it,  as  the  prc^ressive  increase  and  com- 
plication of  the  common  business  of  life  or  the  new  exigencies  of 
society,  created  an  occasion  or  necessity  for  them.  And  as  the 
system  of  the  remedial  justice  of  courts  of  equity  began  to  be 
better  understood,  and  to  be  more  liberally  administered,  it  was 
natural  that  a  corresponding  refinement  in  method,  and  a  more 
elaborate  exposition  of  every  case,  should  be  superinduced  into 
the  structure  of  the  bill  by  the  genius,  and  the  learning,  and  the 
scholastic  astuteness  of  the  profession.  By  degrees  the  mere 
naked  statement  of  facts  in  the  bill  was  succeeded  by  a  string  of 
interrogatories,  constituting  an  integral  part  (called  the  interroga- 
tory part),  of  the  bill,  the  object  of  which  was  to  sift  more  thor- 
oughly the  conscience  of  the  defendant  as  to  these  facts;  and 
afterwards  there  was  added  what  is  called  the  charging  part  of  the 
bill,  which  was  inserted  in  order  to  meet  the  defence  expected  to 
be  set  up,  and  to  obviate  its  effect  by  counter  allegations,  which 
should  destroy  its  validity.^  Still,  however,  the  statement  of  the 
case,  and  prayer  of  the  bill  for  relief  or  otherwise,  always  were, 
and  continue  to  be  to  this  day,  the  very  substance  and  essence  of 
the  bill.^  The  other  parts  have,  indeed,  their  appropriate  uses  and 
functions ;  and  when  skilfully  drawn  and  judiciously  applied  be- 
come the  means  of  eliciting  the  truth,  and  often  of  saving  much 
delay  and  inconvenience  and  expense  to  the  parties.^ 

§  18.  Equity  pleading  has,  indeed,  now  become  a  science  of 
great  complexity,  and  a  very  refined  species  of  l<^c,  which  it  re- 
quires great  talents  to  master  in  all  its  various  distinctions  and 
subtle  contrivances,  and  to  apply  it,  with  sound  discretion  and  judg- 
ment, to  all  the  diversities  of  professional  practice.     The  ability  to 

1  Cooper,  Eq.  PI.  4 ;  Partridge  t;.  Hay-  toriea  pnt  by  the  Chancery  Commission- 
craft,  11  Ves.  674.  era,  gave  some  yery  interesting  views  of 

*  Cooper,  Eq.  PL  4.  See  Hare  on  this  subject,  which  every  student  would 
Discovery,  223.  do  weU  to  peruse.    See,  especiafly,  his 

«  Cooper,  Eq.  PI.  4.  answers  to  questions  from  Q.  6  to  Q.  84, 

*  MitfEq.  PL  byJeremy,47;2Mont  in  the  Parliamentary  Report  of  the 
Eq.  PL  811,  note  T.  R— Mr.  Bell  (one  Chancery  Commissioners,  in  March,  1826, 
of  the  most  experienced  counsel  in  chan-  Appz.  p.  1-3. 

eery),  in  his  answers  to  the  interroga^ 
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onderstand  what  is  tbe  appropriate  remedy  and  relief  for  the  case ; 
to  shape  the  bill  f ally,  accurately,  and  neatly,  without  deforming 
it  by  loose  and  immaterial  allegations,  or  loading  it  with  super- 
fluous details ;  and  to  decide  who  are  the  proper  and  necessary 
parties  to  the  suit ;  —  the  ability  to  do  all  this  requires  various  tal- 
ents, long  experience,  vast  learning,  and  a  clearness  and  acuteness 
of  perception,  which  belong  only  to  very  gifted  minds.^  Without 
these,  diligence  and  industry  will  not  always  insure  success ;  al- 
though it  may  be  as  truly  said,  that,  without  the  latter  also,  genius, 
however  high,  will  find  itself  outstripped  in  the  race,  and  be  com- 
pelled to  pay  homage  to  inferior  minds,  who  may  win  an  easy 
triumph  by  steady  perseverance  against  the  bold,  but  irregular, 
sallies  of  less  wary  adversaries. 

§  14.  The  pleadings  in  equity  were  probably  borrowed  from  the 
Civil  Law,  or  from  the  Canon  Law  (which  is  a  derivative  from 
the  Civil  Law),  or  from  both.^  The  early  chancellors  were  for  the 
most  part,  if  not  altogether,  ecclesiastics,  and  many  of  them  were 
bred  up  in  the  jurisprudence  of  the  civil  and  canon  law ;  •  and  it 
was  natural  for  them,  in  the  administration  of  their  judicial  func- 
tions in  the  Court  of  Chancery,  to  transfer  into  that  court  the 
modes  of  proceeding,  with  which  they  were  most  familiar.  Hence, 
at  almost  every  step,  we  may  now  trace  coincidences  between  the 
pleadings  and  practice  in  chancery,  and  the  pleadings  and  practice 

in  a  Roman  suit  and  in  an  ecclesiastical  suit.^    But,  as  the  Court 

• 

1  8ee  Cooper,  Eq.  PI.  4.  pretor,  who  therenpon  gave  him  out  his 
'  Cooper,  Eq.  PL  8,  9 ;    Gilb.   For.  proper  action.    But  afterwards  the  acii/r 
Rom.  ch.  4,  p.  44 ;  8  Keeyes's  Hist,  of  the  used  to  hare  his  cause  of  complaint  ready 
Law,  '880 ;   Barton's  Suit  in  Eq.  26 ;  8  in  writing,  to  offer  to  the  prsBtor,  which 
Black.  Com.  442.  they  called  the  libel,  and  with  it  pro- 
*  8  Black.  Com.  47.  dnced  such  contracts  or  instruments,  as 
4  See  2  Brown,  Ciy.  and  Adm.  Law,  were  the  foundation  of  his  title  or  com- 
ch.  8,  p.  347,  &c.    Gilbert,  in  his  Forum  plaint ;  and  then  the  reus  was  obliged  to 
Romannm,  has  traced  an  outline  of  the  give  bail  to  appear  at  the  third  day  after- 
proceedings  in  suits  under  the  Civil  Law  wards,  which  was  called  dies  permdimtSy 
and  in  the  Canon  Law.    (Gilbert's  Fo-  and  this  time  was  giyen  him  to  consider 
rum  Romanum,  ch.  2,  p.  20,  &c.,  ch.  8,  p.  whether  he  would  contest  or  not  at  the 
29,  Ac.,  ch.  4,  p.  44,  &c.)    The  whole  is  third  day.    If  he  contested  the  suit,  there 
too  long  for  insertion  in  this  place,  but  were  forms  of  questions  and  answers, 
the  following  extracts,  applicable  to  the  which  mutually  passed  between  the  actor 
pleadings,  may  be  useful.  and  reus,  in  which  questions  the  actor 
"  When  the  actor  and  reus  came  before  affirmed  his  right,  and  the  reus  denied  it, 
the  pnstor,  then  the  actor  did  actionem  and  this  was  called  contestatio  litis.    Like- 
edere:  and,  anciently,  this  was  done  by  wise,  before  the  praetor,  the  reus,  without 
showing  the  cause  of  his  action  to  the  contesting  the  suit,  might  put  in  exceptio 
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of  Chancery  attained  more  extensive  jurisdiction,  and  exercised 
more  diversified  powers,  new  modes  of  proceeding  were  from  time 

dedinatoria,  as  also  he  might  detire,  that  and  if  he  did  neither,  the  actor  might 
the  actor  might  be  tworn,  that  the  luit  obtorto  colio  force  him  before  the  pnetor. 
was  not  commenced  out  of  malice ;  as  the  When  the  reus  came  in  before  the  prsetor, 
actor  might  have  the  reus  sworn,  that  he  the  actor  did  produce  his  cause  of  com- 
did  not  defend  it  out  of  malice;  and  these  plaint,  which  was  sometimes  called  the 
oaths  were  called  juramtnta  calumnuE  second  libel;  for  the  first  libel  was  in 
poit  litem  conteatatam.  The  prsetor  gave  order  to  obtain  the  power  of  citing,  and 
tliem  judges,  and  the  libel  contested  was  was  called  the  libellus  tuppUz;  and  the 
brouglit  before  the  Judges,  and  upon  this  second,  to  show  the  reus  what  he  was  to 
libel  the  actor  put  in  positions,  to  which  answer,  was  caHed  the  Uhdlus  actionis  aut 
the  reus  was  obliged  to  put  in  his  answer,  meritoriua;  and  then  the  actor  asked  of 
that  so  they  might  supersede  the  neces-  the  praetor  potutatem  agendi,  that  is,  the 
sity  of  proving,  what  was  confessed  by  power  to  implead  the  defendant,  and 
the  rmt.  But,  if  the  reus  denied  any  firmtdam,  containing  the  form  of  the 
part  of  the  positions,  then  the  part  that  action,  tLndjudieemf  who  was  to  hear  and 
was  denied  was  formed  into  what  they  determine  tlie  matter, 
called  articuli;  and  upon  these  artiadi  "  And,  for  that  end,  the  actor  did  sum- 
interrogatories  were  framed,  to  be  exhib-  marily  show  before  the  prsetor,  how  the 
ited  to  the  witnesses.  But  the  witnesses  action  accrued ;  and,  if  it  was  founded  on 
were  not  obliged  to  answer  any  inter-  any  instrument,  he  produced  it ;  if  not,  a 
rogatory  which  was  not  framed  out  of  witness  before  the  prsetor.  Here,  like- 
one  of  the  articles.  Upon  these  inter-  wise,  the  reus  proposed  his  exceptions 
rogatories,  one  of  the  judicei  dati  himself  either  dedinatoria,  also  called  diiatorice,  or 
examined;  and  the  depositions  were  peremptona;  though  the perempton'cB might 
taken  in  writing  by  a  notary,  or  one  of  also  be  put  in  before  the  judge.  And 
the  judge's  clerks.  When  all  the  wit-  thus  the  cause  agebatur  aummatim,  as  they 
nesses  were  examined,  both  for  the  actor  call  it,  and  the  prsetor  determined  whether 
and  reus,  then  they  published  the  depo-  they  |)iould  proceed  in  judgment  or  not 
sitions,  and  gave  out  copies  of  them  to  If  the  prsetor  adjudged  they  were  to  pro- 
both  parties ;  upon  which  the  jwrisperiti  ceed,  then  the  reus  was  either  to  yield  or 
«e  patroni  made  the  orations  for  their  give  up  the  matter  in  demand,  or  contest 
clients  before  the  judges,  and  then  the  it,  which  was  the  litis  contestation  and  was 
Judges  pronounced  their  sentence,  which  closed  before  the  prsetor. 
was  given  to  the  prsetor  to  be  executed.  **  When  the  prsetor  had  given  a  Judge, 
"But,  to  describe  this  more  fully,  he  was  to  make  out  a  citation  against 
though  according  to  the  ancient  form,  any  the  reus  to  appear  before  him,  and  there 
Roman,  who  had  a  demand  against  the  first  act  was  for  the  defendant  to 
another,  might  drag  him  to  justice,  obtorto  answer  the  positions  on  the  libel.  Alter 
cUlo,  as  they  called  it;  yet  that  being  those  positions  were  answered,  the  next 
found  inconvenient,  they  came  to  a  new  citation  was  upon  the  articles,  upon  which 
method,  which  was,  that  they  should  first  the  defendant  was  to  bring  in  his  cross- 
edere  actionem  before  the  praetor;  and  interrogatories  to  the  witnesses,  who  were 
then  the  prsetor  gave  him  out  his  proper  to  be  examined  on  the  part  of  the  plain- 
action,  and  a  liberty  to  cite  the  party,  tifiF  upon  the  articles,  as  likewise  any 
and  he  either  cited  him  by  himself,  or  by  witnesses  of  his  own  which  he  had  to 
a  messenger;  and  then  the  defendant  produce  on  the  matter  of  the  articles; 
was  either  obliged  to  go  along  with  his  and  at  that  act  tliere  was  given  a  proba- 
adversary,  or  give  security  to  appear;  tory  term,  within  which  all  witnesses 
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to  time  adopted  which  were  better  fitted  for  its  own  peculiar  pur- 
poses; and  the  pleadings  and  practice  in  chancery  have  now 
become  a  distinct  and  independent  system. 

§  15.  Before  we  proceed  further  in  the  consideration  of  this  sub- 
ject, it  may  be  well  to  take  notice  of  the  different  kinds  of  bills, 
as  the  rules  applicable  to  the  frame  of  bills  in  general  are  neces- 
sarily subject  to  many  exceptions  and  modifications,  when  they 
are  applied  to  the  peculiarities  belonging  to  certain  kinds  of 
bills. 

§  16.  The  most  general  division  of  bills  is  into  those  which  are 
original,  and  those  which  are  not  original.  Original  bills  are  those 
which  relate  to  some  matter,  not  before  litigated  in  the  court  by 
the  same  persons,  standing  in  the  same  interests.^  Bills  not  origi- 
nal are  those  which  relate  to  some  matter  already  litigated  in  the 
court  by  the  same  persons,  and  which  are  either  an  addition  to,  or 
a  continuance  of  an  original  bill,  or  both.'  There  is  another  class 
of  bills,  which  is  of  a  mixed  nature,  and  sometimes  partakes  of 
the  character  of  both  of  the  others.  Thus,  for  example,  bills 
brought  for  the  purpose  of  cross-litigation,  or  of  controverting,  or 

were  to  be  examined,  and  the  depositions  that  is  now  reckoned  a  suflElcient  liUs  eon' 
afterwards  to  be  published.  One  of  the  testatio  to  proceed  to  proof  upon ;  though, 
judges,  who  was  to  hear  the  cause,  was  anciently,  the  manner  was  for  the  plain- 
one  of  the  persons  who  examined  the  tiffto  come  in,  and  briefly  affirm  his  libel, 
witnesses,  and  reported  as  to  their  credit,  by  way  of  replication. 
as,  whether  they  answered  truly,  or  only  '  *'  With  us  the  biU  is  the  libel,  and  the 
as  they  were  instructed.  The  third  act  prayer  of  general  relief,  according  to 
was  the  citation  after  the  probatory  term  equity  and  good  conscience,  is  in  nature 
was  over,  and  publication  had  passed  in  of  the  salutary  clause,  and  the  narrative 
order  to  hear  judgment;  so  that,  in  every  part  of  the  bill  is  in  nature  of  the  posi- 
judiciary  act,  there  was  need  of  a  cita-  tions,  and  the  interrogatory  part  in  nature 
tion,  lest  they  should  proceed  parte  inau-  of  the  articles,  and  the  prayer  of  relief  is 
dita,  which  they  thought  to  be  unjust,  and  after  the  manner  of  the  ancient  libel." 
contraTy  to  the  law  of  nature."  Mr.  Brown,  in  his  work  on  the^  Civil 
Again  :  "And the  modem  libel  of  the  and  Adro.  Law  (2  Bro.  Civ.  and  Adm. 
canonists  is  fonned  from  the  libel,  the  Law,  ch.  8,  p.  847,  &c.),  has  traced  out 
positions,  and  the  articles  tlirown  into  some  of  the  coincidences  between  the 
one,  and  now  called  liheUus  articulatus  for  proceedings  in  the  Civil  Law  and  in 
despatch ;  for  so  many  acts  are  not  now  Equity,  and  shown,  that  some  of  the  rules 
necessary,  as  were  of  old,  when  the  litis  of  the  latter,  which  would  otherwise  seem 
eonUttatio  was  before  the  prastor,  and  the  merely  arbitrary,  are  founded  upon  the 
podtions  and  articles  before  the  judge,  natural  course  of  practice  under  the 
And  in  this  libel   they  conclude  with  former. 

e/ayntltB  ttdulans  tioe  aalvantes,  which  pray  ^  Mitf .  £q.  PL  by  Jeremy,  88 ;  Cooper, 

relief  omni  vkdiori  modo.    To  this  libel,  if  £q.  PL  48. 

the  defendant  pats  in  a  negative  answer,  *  Ibid. 
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saspending,  or  reyersing  some  decree  or  order  of  the  court,  or  of 
obtaining  the  benefit  of  a  former  decree,  or  of  carrying  it  into  ex- 
ecution, are  not  considered  as  strictly  a  continuance  of  the  former 
bill,  but  in  the  nature  of  original  bills.^  And,  if  these  bills  require 
new  facts  to  be  stated,  or  new  parties  to  be  brought  before  the 
court,  they  are  so  far  strictly  of  the  nature  of  supplemental  bills.^ 
For  all  the  objects  of  the  present  work,  this  last  dass  may  be 
treated  as  included  in  that  of  bills  not  original.' 

§  17.  Original  bills  may  be  again  divided  into  those  which  pray 
relief,  and  those  which  do  not  pray  relief >  In  a  broad  and  gen- 
eral sense,  all  bills  in  equity  may  be  said  to  pray  relief,  since  they 
seek  the  aid  of  the  court  by  some  decree  or  decretal  order,  to  rem- 
edy some  existing  or  apprehended  wrong  or  injury.  But  in  the 
sense,  in  which  the  words  are  used  in  courts  of  equity,  such  bills 
only  are  deemed  bills  for  relief,  as  seek  from  the  court  in  thatyery 
suit  a  decision  upon  the  whole  merits  of  the  case  set  forth  by  the 
plaintiff,  and  a  decree,  which  shall  ascertain  and  protect  present 
ri^ts  or  redress  present  wrongs.  All  other  bills,  which  merely 
ask  the  aid  of  the  court  against  possible  future  injury,  or  to  sup- 
port  or  defend  a  suit  in  another  court  of  ordinary  jurisdiction, 
are  deemed  bills  not  for  relief.^  And  this  distinction  is  not 
merely  formal ;  but,  as  we  shall  presently  see,  may  inyolve  very 
important  consequences ;  for  if  a  plaintiff  should  by  mistake  ask 
for  relief,  when  he  is  not  entitled  to  it,  his  bill  may  be  de* 
murrable,  and  thereby  be,  for  the  purposes  of  jurisdiction,  unmain- 
tainable.^ 

§  18.  Original  bills  praying  for  relief  may  be  again  divided  into 
three  kinds.  (1.)  Bills  praying  the  decree  or  order  of  the  court, 
touching  some  right  claimed  by  the  party  exhibiting  the  bill,  in 
opposition  to  some  right,  real  or  supposed,  claimed  by  the  party, 
against  whom  the  bill  is  exhibited,  or  touching  some  wrong  done 
in  violation  of  the  plaintiff's  right.^     This  is  the  most  conmion 

^  Mitf .  £q.  PL  by  Jeremy,  86 ;  Cooper,        *  Mitf .  Eq.  PL  bj  Jeremy,  84 ;  Cooper, 

£q.  PI.  44,  62.  £q.  PI.  48, 44. 

<  Mitf.  £q.  PL  by  Jeremy,  96^  07 ;        •See  Mitf.  Eq.  PL  by  Jeremy,  88, 84; 

Cooper,  Eq.  PL  100.  Cooper,  Eq.  PL  48, 44. 

'  Lord  Redesdale  has  treated  this  class        *  Post,  §  812. 
separately.    Mr.  Cooper  has  treated  it  as        '^  Mitf.  Eq.  PL  by  Jeremy,  84,  87 ; 

belonging  to  the  class  of  bills  not  orig^  Cooper,  Eq.  PL  48,  44. 
inal.    Mitf.  Eq.  PL  by  Jeremy,  88»  86, 
80;  Cooper,  Eq.  PI.  02. 
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kind  of  bill.  (2.)  BiUb  of  interpleader,  where  the  person  exhib- 
iting the  bill  claims  no  right  in  opposition  to  the  rights  claimed 
by  the  persons  against  whom  the  bill  is  exhibited,  but  prays 
the  decree  of  the  court,  tonching  the  rights  of  those  persons, 
for  the  safety  of  the  person  exhibiting  the  bill.^  (3.)  BiUs  of 
oortiorari,  which  pray  a  writ  of  certiorari,  in  order  to  remore  a 
eaose  from  an  inferior  court  of  equity,  for  the  purpose  of  haT« 
ing  it  further  proceeded  in,  and  decided  in  the  superior  court  of 
equity,  to  which  the  process  is  returnable.^  This  last  bill  is  of 
rare  (if  any)  use  in  America,  and  is  not  of  very  frequent  occurrence 
in  England. 

§  19*  Original  bills  not  praying  relief,  are  of  two  kinds.  (1.) 
Bills  to  perpetuate  the  testimony  of  witnesses,  or  to  examine 
witnesses  de  bene  esse.  (2.)  Bills  of  discovery,  technically  so 
called ;  that  is  to  say,  bills  for  discovery  of  facts  resting  within 
the  knowledge  of  the  party,  i^inst  whom  they  are  exhibited,  or 
of  deeds,  writings,  or  other  things,  in  his'  custody  or  power .^  Of 
these  different  species  of  original  bills  we  shall  treat  more  at  large 
hereafter. 

§  20.  Bills  not  original  (as  we  have  seen)  are  either  (1.)  an 
addition  to,  or  a  continuance  of,  an  original  bill ;  or  (2.)  they  are 
for  the  purpose  of  Gross-Utigation,  or  of  controverting,  or  suspend- 
ing, or  reversing  some  decree  or  order  of  the  court,  or  carrying  it 
into  execution.^  Of  the  former  kind  are,  (1.)  A  supplemental 
faill^  which  is  merely  an  addition  to  the  original  bill,  to  supply 
some  defect  in  its  frame  or  structure.^  (2.)  A  bill  of  revivor, 
which  is  a  continuance  of  the  original  bill,  to  bring  some  new 
party  before  the  court,  when,  by  death  or  otherwise,  the  original 
party  has  become  incapable  of  prosecuting  or  defending  the  suit, 
and  the  suit  is  as  it  is  in  equity  technically  called,  abated,  that  is, 
in  its  progress.^    (8.)  A  bill  both  of  revivor  and  sup- 


I ;  * «  ;^u  1 1  f  V  I 


1  Mitf.  Eq.  PL  by  Jeremy,  34,  48;         «  Mitf.  £q.  PI.  by  Jeremy,  84 ;  Cooper, 

Cooper,  Eq.  PL  48, 46 ;  Wyatt,  Pr.  Reg.  78.  Eq.  PL  62.    The  sense  of  the  term,  abaU- 

*  Mitf.  Eq.  PI.  by  Jeremy,  84,  60 ;  ment,  is  yery  difPerent  in  law  from  what  it 
Cooper,  Eq.  PI.  44, 60;  Wyatt,  Vr,  Beg.  is  in  equity.  In  the  former,  it  amounts  to 
101.  a  positive  destruction  of  the  suit,  so  that 

*  Mitf.  Eq.  PL  by  Jeremy,  84,  61 ;  it  is  quashed,  and  the  plaintiff  must  begin 
Cooper,  Eq.  PI.  44,  62,  67,  68.  anew ;  in  the  latter,  it  amounts  only  to  a 

4  Cooper,  Eq.  PL  62;  Mitf.  Eq.  PL  by  present  suspension  of  the  proceedings, 

Jeremy,  86.  which  may  by  a  reviror  be  put  again  into 

»  Mitt  Eq.  PL  by  Jeremy,  86,  88 ;  activity. 
Cooper,  Eq.  PL  62. 
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plement,  which  continues  a  salt  upon  an  abatement,  and  supplies 
defects  which  have  arisen  from  some  event  subsequent  to  the  in- 
stitution of  the  suit.^ 

§  21.  Of  the  latter  kind  are,  (1.)  A  cross-bill  exhibited  by  the 
defendant  in  the  original  suit  against  the  plaintifiE  in  that  suit, 
touching  some  matter  in  litigation  in  the  first  bill.  (2.)  A  bill  of 
review  which  is  brought  tq  examine  and  reverse  a  decree  made 
upon  a  former  bill,  which  has  been  duly  enrolled,  and  thereby  be- 
come a  record  of  the  court.  (8.)  A  bill  to  impeach  a  decree  upon 
the  ground  of  fraud.  (4.)  A  bill  to  suspend  the  operation  of  a 
decree  in  special  circumstances,  or  to  avoid  it  on  the  ground  of 
matter  which  has  arisen  subsequent  to  it.  (5.)  A  bill  to  carry  a 
decree,  made  in  a  former  suit,  into  execution.  (6.)  And,  lastly, 
a  bill  partaking  of  the  qualities  of  some  one  or  more  of  these  bills, 
such  as  a  bill  in  the  nature  of  a  bill  of  revivor,  or  in  the  nature  of 
a  supplemental  bill,  or  in  the  nature  of  a  bill  of  review,  and  others 
of  a  like  character.*  Of  *all  these  different  kinds  of  bills,  not  origi- 
nal, we  shall  also  treat  more  at  large  hereafter. 

§  22.  Original  bills,  praying  relief,  are  the  most  usual,  which 
are  exhibited  in  courts  of  equity ;  and  for  this  reason,  as  well  as 
that  they  more  fully  illustrate  the  general  principles  of  pleading 
adopted  in  those  courts,  they  will  first  pass  under  our  considera- 
tion. 

§  28.  An  original  bill,  praying  relief,  is,  as  we  have  seen, 
founded  upon  sqroe  right  claimed  by  the  party  plaintiff,  in  oppo- 
sition to  some  right  claimed,  or  wrong  done,  by  the  party  defend- 
ant. In  order  to  enable  the  court  to  understand  the  case,  and  to 
administer  the  proper  remedial  justice,  as  well  as  to  apprise  the 
opposite  party  of  the  nature  of  the  claim,  and  of  the  redress  asked, 
and  to  enable  him  to  make  the  proper  defence  thereto,  it  would 
seem  indispensable  that  the  bill  should  contain  a  clear  and  exact 
statement  of  all  the  material  facts.  It  should,  therefore,  show, 
with  reasonable  certainty,  the  rights  of  the  plaintiff ;  the  manner, 
in  which  he  is  injured ;  the  person,  by  whom  it  is  done ;  the  ma- 
terial circumstances  of  the  time,  place,  manner,  and  other  inci- 
dents ;  the  particulars,  in  which  he  wants  the  assistance  of  the 
court,  or,  in  other  words,  the  relief,  which  he  seeks ;  the  prayer 
therefor,  and  also  that  the  defendant  may  answer  upon  oath  the 

1  Mit££q.  PL  by  Jeremy,  86;  Cooper,  >  Mitf.  £q.  PI.  by  Jeremy,  35,  86; 
Eq.  PI.  62.  Cooper,  Eq.  PL  62. 
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matters  charged  against  him ;  and,  lastly,  that  the  case  as  stated, 
and  the  relief  as  asked,  are  properly  within  the  jurisdiction  of  a 
conrt  of  equity,^ 

§  24.  On  the  other  hand,  the  plaintiff  need  not,  and  indeed 
should  not,  state  in  the  bill  any  matters,  of  which  the  court  is 
bound  judicially  to  take  notice,  or  is  supposed  to  possess  full 
knowledge.  Hence  it  need  not  state  matters  of  law ;  or  l^al  pre- 
sumption ;  or  recite  public  acts  or  laws ;  or  aver  facts,  which  the 
courts  are  bound  judicially  to  know ;  such  as  the  divisions  of  coun- 
ties; the  recognition  of  foreign  governments  by  our  own;  the 
coui]pe  of  practice  or  proceedings  in  the  court  itself ;  or  any  other 
facts  of  a  like  public  nature,  which  do  or  may  concern  the  general 
administration  of  public  justice.^  A  strong  illustration  of  this 
general  rule  may  be  found  in  the  right  and  duty  of  the  courts  of 
the  United  States  to  take  judicial  notice  of  the  ports  and  waters 
of  the  United  States,  in  which  the  tide  ebbs  and  flows  $  ^  to  take 
like  notice  of  the  boundaries  of  the  several  states  and  judicial  dis- 
tricts ;  ^  and,  in  an  especial  manner,  to  take  like  notice  of  all  the 
laws  and  jurisprudence  of  the  several  states,  in  which  they  exer- 
cise an  original  or  an  appellate  jurisdiction.  The  judges  of  the 
Supreme  Court  of  the  United  States  are  on  this  account  bound 
to  take  judicial  notice  of  the  laws  and  jurisprudence  of  all  the 
states  and  territories.^  But  the  laws  and  jurisprudence  of  foreign 
nations  must  be  averred  in  the  bill,  and  when  material,  must,  if 
denied,  be  proved,  like  any  other  facts.^ 

§  25.  Such,  in  a  general  view,  is  the  outline  of  the  matter  of  a 
bill :  of  what  it  should  contain ;  and  of  what  it  should  not  contain. 
It  answers  to  the  declaration  in  a  suit  at  common  law,  to  the  libel, 
or  libellus  articulatus^  of  the  Civil  and  Canon  Law.^  Hence  the 
common  distich,  as  to  the  matter  of  a  bill,  is,  — 

Quis,  quid,  coram  quo,  quo  jure  petatur,  et  a  quo 
Recte  compositus  quisque  libellus  habet.^ 

But  the  form  in  which  that  proper  matter  is  to  be  presented  and 

»  Mitf.  Eq.  PI.  by  Jeremy,  87 ;  Coopep,  *  O wings  v,  Hull,  9  Peters,  607, 624,626. 

£q.  PI.  5.  <i  See    Story   on    Conflict   of   Laws, 

*  1  Mont  Eq.  PI.  ch.  2,  p.  &-9.  §  687,  688;  Mostyn  v.  Fabrigas,  Cowp. 

*  United  States  o.  La  Vengeance,  8  174. 

DaU.  297 ;  The  Apollon,  9  Wheat.  374 ;         7  Barton's  Suit  in  Eq.  26 ;  8  Black. 
The  Thomas  Jefferson,  10  Wheat.  428;    Com.  442;  Ante,  §  14,  and  note. 
Peyroux  r.  Howard,  7  Peters,  842,  848.  >  Com.  Dig.  Chancery,  E.  2;  Cooper, 

«  Ibid.  Eq.  PI.  17,  note  (t). 
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unfolded,  is  also  important  to  be  maturely  considered;  for  in 
equity  as  well  as  in  law,  there  is  a  regular  order  and  method,  in 
which  the  pleadings  should  display  the  grounds  of  the  suit ;  and 
forms  are  sometimes  essential  to  the  promotion  of  real  justice  be- 
tween the  parties,  not  only  as  the  means  of  presenting  rights  with 
certainty  and  clearness,  but  also  of  vindicating  and  securing  them 
by  just  limitations,  and  delGLnite  and  expressive  phraseology.  The 
forms  of  pleadings  in  equity  have,  indeed,  undergone  many  altera- 
tions in  different  ages,  and  many  improvements  have,  from  time 
to  time,  been  ingrafted  on  them.  Lord  Coke's  remark  is  well 
founded  in  this,  as  well  as  in  many  other  cases  of  scientific  inven- 
tion ;  Nihil  nrntil  inventtim  est  et  perfectum.^  The  pleadings  in 
equity,  although  framed  with  a  regard  to  certainty  and  uniformity, 
were  always,  in  their  style  and  character,  of  a  more  liberal  and 
less  technical  cast  than  those  at  the  common  law.  At  first,  how- 
ever, they  were  somewhat  loose  and  general  in  their  texture.  But 
they  have  gradually  attained  a  high  degree  of  exactness  and  accu- 
racy of  statement ;  and,  without  being  positively  bound  up  in  mere 
technical  niceties  and  subleties,  they  have  become  subjected  to 
many  rules  of  an  artificial,  although  useful,  establishment.'  These 
will  hereafter  be  examined  at  large. 

§  26.  In  its  modem  structure,  a  bill  is,  or  may  be,  composed  of 
nine  parts.  The  first  part  is  the  direction  or  address  of  the  bill 
to  the  court,  from  which  it  seeks  relief.  This  address,  of  course, 
contains  the  appropriate  and  technical  description  of  the  court,  and 
must  be  varied  accordingly.^  The  second  part  is  the  introdttctian^ 
which  contains  the  names  and  description  of  the  persons  exhib- 
iting the  bill,  commonly  called  in  the  bill  by  the  title  of  ^^  your 

1  Co.  Litt.  280  (a) ;  Cooper,  Eq.  PI.  8.  Britain ; "  and  00  in  other  cases,  mw 

3  Ante,  §  12.  talis  mutandis.    Barton's  Suit  in  Eq.  27, 

»  Mitf.  Eq.  PI.  by  Jeremy,  42 ;  Cooper,  29 ;  Van  Hey th.  Eq.  Drafts.  2.    In  New 

Eq.  PI.  0;  Barton's  Suit  in  Eq.  26,27.  York,  the  address  would  be,  ''To  the 

In  England,  when  the  bill  is  in  chancery.  Honorable  James  Kent,   Chancellor  of 

it  is  addressed  to  the  Lord  Chancellor,  the  State  of  New  York."    Blake's  Chan, 

or  Lord  Keeper,  or  Lords  Commissioners,  Pr.  27.    In  the  Circuit  Courts  of  the 

having,  for  the  time  being,  the  custody  United  States,  it  would  be,  "  To  the  Hon- 

of  the  great  seal,  by  their  proper  design  orable  the  Judges  of  the  Circuit  Court  of 

nation.    When  addressed  to  the  Chancel-  the  United  States  within  and  for  the  Dis- 

lor,  it  is  in  the  following  form :  yiz.,  "  To  trict  of  Massachusetts,  sitting  in  equity." 

the  Right  Honorable  John  Lord  Eldon,  See  Equity  Rules  of  the  Supreme  Court 

Baron  Eldon,  of  Eldon,  in  the  County  of  of  tlie  United  States,   January  Term, 

Durham,  Lord  High  Chancellor  of  Great  1842,  Rule  20. 


§  25,  26.]  BILLS  IK  EQUITY.  19 

orators  and  oratrixes,"  according  to  their  sex.  In  this  part,  the 
names  of  the  parties  are  not  only  given,  but  their  places  of  abode, 
title  of  dignity,  or  office,  or  business,  and  the  character  in  which 
they  sue,  if  they  sue  in  autre  droits  and  such  other  description  as 
is  necessary  or  proper  to  found  the  jurisdiction  of  the  court.^ 
Thus,  for  example,  if  the  suit  is  in  the  Exchequer,  in  England,  it 
is  alleged  that  the  plaintiff  is  debtor  and  accountant  to  the  king;^ 
and  if  the  suit  is  in  the  Circuit  Court  of  the  United  States,  in 
America,  it  is  aUeged  that  the  plaintiff  is  a  citizen  of  a  particular 
8tate«^  The  usual  form  is  ^^  Humbly  complaining  showeth  unto 
your  lordship  (or  to  your  honor,  or  honors,  as  the  case  may  be), 

your  orator,  A.  B.,  of ,  esquire."^     In  this  part,  also,  are 

sometimes  contained  the  names  and  appropriate  descriptions  of  the 
parties  made  defendants,  although  they  are  now  usually  found  in 
the  next  succeeding  part.  The  object,  in  each  case,  of  giving  the 
names  and  descriptions  of  the  parties,  is  to  enable  the  court,  and 
the  other  parties  in  interest,  to  know,  where  and  to  whom  they 
may  resort  to  compel  obedience  to  any  order  or  process  of  the 

1  Btrton'B  Salt  in  Eq.  27, 80,  note  (1) ;  fact,  that  the  plaintiffs  and  defendants  are 

Mitf.  £q.  PI.  by  Jeremy,  42, 43 ;  .Swan  v,  citizens  of  different  states,  to  allege  that 

Porter,  Hard.  60.    Bat  see  Cheetham  r.  fact  distinctly  in  the  bill ;  as,  by  stating. 

Crook,  McCl.  &  Y.  316.  that  the  plaintifE  is  "  a  citizen  of  the 

s  Van  Heyth.  £q.  Drafts.  2;  Barton's  State  of  Massachusetts,"  and  the  defend- 

Sait  in  £q.  30,  note  (1) ;  Cooper,  £q.  PI.  ant  is  "a  citizen  of  New  Hampshire."  (a) 

10,  note  (x).    It  seems  that  now  there  On  account  of  the  omission  of  such  an 

need  not  be  an}*  allegation,  in  a  bill  in  allegation,  a  great  many  cases,  carried 

eqixity  in  the  Exchequer,  that  the  plain-  by    appeal  to    the    Supreme   Court  of 

tiff  is  a  debtor  and  accountant  of  the  the  United  States,  have  been  dismissed 

crown.    See  Cheetham  v.  Crook,  McCl.  for  want  of  jurisdiction,  as  it  has  been 

&  T.  315.    The  equity  jurisdiction  of  the  held;  that  the  jurisdiction  of  the  court 

Court  of  Exchequer  has  been,  by  a  recent  must  be  apparent  on  the  record.    Bing- 

statute,  transferred  to  the  Court  of  Chan-  ham  v.  Cabot,  3  Dall.  882 ;  Jackson  v. 

eery.  Ashton,  8  Peters,  148.    See  Lord  Con- 

*    Bingham    v.    Cabot,    3  Dall.  382;  ingsby's  Case,  9  Mod.  95. 
[Vose  p.  Philbrook,  3  Story,  335.]    It  is         «  Barton's  Suit  in  Eq.  29,  80;  Van 

indiapensable,  in    all  cases,  where  the  Heyth.  Eq.  Drafts.  8;  1  Mont.  Eq.  PI.  70, 

right  to  bring  the  suit  in  the  courts  of  note  («) ;  3  Wooddes.  Lect  55,  p.  3G8, 

the  United  States  is  founded  upon  the  369. 

» 

(a)  In  a  suit  in  equity  in  a  United  case,  to  allege  that  the  corporation  is  a 
States  court,  by  or  against  a  corporation,  "citizen  "  of  a  particular  state.  An  aver- 
if  the  Jurisdiction  is  dependent  upon  the  ment  defective  in  this  respect  may,  how- 
citizenship  of  the  parties,  the  bill  must  ever,  be  cured  by  the  subsequent  plead- 
show  that  the  corporation  was  created  by  ings.  See  Lafayette  Ins.  Co.  v.  French, 
a  state  of  which  the  adverse  party  is  not  18  How.  404 ;  MuUer  v.  Dows,  94  U.  S. 
a  citizen.    It  is  not  sufficient,  in  such  444 ;  Post,  f  492. 
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court,  and  especially  to  an  order  for  the  payment  of  costs,  as  well 
as  to  farnish  distinct  means  of  decision,  in  all  future  controversies, 
in  regard  to  the  subject-matter  and  the  identity  of  parties.^ 

§  27.  The  third  part  is  the  premises^  or,  as  it  is  more  usually 
styled,  the  stating  part  of  the  bill,  which  contains  a  narrative  of 
the  facts  and  circumstances  of  the  plaintiff's  case,  and  of  the 
w1*ong  or  grievance,  of  which  he  complains,  and  the  names  of  the 
persons,  by  whom  done,  and  against  whom  he  seeks  redress.^ 
This  part  constituting  in  truth  the  real  substance  of  the  bill,  upon 
which  the  court  is  called  to  act,  requires  great  skill  and  judgment 
to  frame  it  aright ;  and  if  it  has  not  the  proper  legal  certainty,  the 
defect  (as  we  shall  presently  see),  unless  removed,  may  become 
fatal  in  every  subsequent  stage  of  the  cause.'  The  rules,  as  to  the 
proper  mode  of  stating  the  facts  in  this  part  of  the  bill,  will  be 
fully  considered  hereafter.  But  it  may  be  proper  to  remark,  that 
care  should  be  taken  to  frame  the  stating  part  of  the  bill  fully 
and  accurately ;  for  if  a  plea  is  put  in,  the  validity  of  the  plea 
will  be  decided  with  reference  to  the  stating  part  of  the  bill,  and 
not  with  reference  to  the  interrogatory  part,  if  it  varies  from  it.* 

1  Mitf .  Eq.  PI.  bj  Jeremy,  42,  43 ;  perhaps  a  plea,  in  the  nature  of  a  plea  in 

Barton's  Suit  in  Eq.  80,  note  (I) :  1  Mont  abatement,  might  be  the  proper  mode  to 

£q.  PI.  76  and  note.    The  usual  descrip-  enforce  the  objection, 
tion  of  the  plaintiff  is,  "  Tour  orator,         >  Barton's  Suit  in  Eq.  27 ;  Mitf.  Eq. 

A.  B.,  of ,  in  the  county  of ,  and  PI.  by  Jeremy,  48;  Cooper,  Eq.  PI.  9; 

state  of ,  esquire."    If  the  suit  is  in  8  Wooddes.  Lect  65,  p.  d69 ;  [Archibald 

the  Circuit  Court  of  the  United  States,  t;.  Means,  6  Ired.  Eq.  280.]  The  condu- 
it is  added,  ''and  a  citizen  of  the  same  sion  of  the  sUting  part  usually  is  (after 
state."  The  like  description  is  given  as  narrating  the  facts  of  the  title  of  the 
to  the  name  and  place  of  abode,  title,  plaintiff)  as  follows :  ''  And  your  orator 
profession,  or  business  of  the  defendant ;  well  hoped,  that  no  disputes  would  have 

yiz.,  "C.  D.,  of ,  in  the  county  of  arisen,  touching  the  said,  &c.,  &c.  (stat- 

— ,  &c.,  merchant,"  &c.  See  1  Mont,  ing  the  subject-matter),  but  that  the  said 
Eq.  PI.  76,  and  note  (/).  See  Albretcht  defendant  would  have  complied  with  the 
i;.  Sussmann,  2  Ves.  &  B.  828.  In  what  request  of  the  said  orator,  &c.,  as  in  con- 
manner  the  omission  to  make  a  proper  science  and  equity  he  ought  to  hare  done, 
description  of  the  parties,  as  to  places  of  But,  now  so  it  is,  may  it  please  your 
abode,  &c.,  is  to  be  taken  advantage  of,  lordship  (or  honors),  that  the  said  de- 
seems  to  be  a  matter  of  some  doubt,  fendant  combining  and  confederating," 
Mr.  Montague  says,  that  Lord  Redesdale,  &c.  Barton's  Suit  in  Eq.  82,  88 ;  Van 
in  the  first  edition  of  his  Treatise  on  Heyth.  Eq.  Drafts.  4 ;  1  Mont.  Eq.  PI. 
Equity  Pleadings,  said,  that  a  demurrer  76,  note  {g). 

would  hold  ;  but  that  statement  is  omitted         *  Flint  v.  Field,  2  Anst.  548 ;  Cooper, 

in  the  subsequent  editions,  which  leads  to  Eq.  PI.  11 ;  8  Wooddes.  Lect.  56,  p.  871 ; 

the  supposition,  that  his  lordship,  upon  Post,  §  241,  242. 

further   reflection,  thought    differently.         <  Clayton  p.  Winchelsea,  3  Y.  &  Coll. 

If  a  special  demurrer  would  not  be  proper,  688 ;  Post,  §  86. 
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§  28.  It  may  be  proper,  however,  to  remark,  that  every  mate- 
rial fact,  to  which  the  plaintiff  means  to  offer  evidence,  ought  to 
be  distinctly  stated  in  the  premises ;  for  otherwise  he  will  not  be 
permitted  to  offer  or  require  any  evidence  of  such  fact.^  A  gen- 
eral charge  or  statement,  however,  of  the  matter  of  fact  is  sufficient ; 
and  it  is  not  necessary  to  charge  minutely  all  the  circumstances, 
which  may  conduce  to  prove  the  general  charge ;  for  these  circum- 
stances are  properly  matters  of  evidence,  which  need  not  be 
charged  in  order  to  let  them  in  as  proofs.^  Thus,  under  a  bill  to 
set  aside  an  award  for  fraud  and  partiality,  a  general  charge  of 
the  fraud  or  partiality  will  authorize  the  plaintiff  to  give  evidence 

^  Imham  t7.  Child,  1  Bro.  Ch.  94 ;  Gilb.  mortgage.    In  such  cases,  it  is  common 

For.  Rom.  91,  218 ;   Wilkes  v.  Bogers,  to  make  an  offer  of  paying  into  court  the 

6  Johns.   666 ;    Gordon   r.    Gordon,  8  amount  of  the  acknowledged  prior  claim. 

Swanst  472 ;  Sidney  r.  Sidney ,  8  P.  Wms.  There  are  many  other  cases  where  the 

276 ;   Watkyns  v.  Watkyns,  2  Atk.  96 ,'  plaintiff  makes  certain  offers  in  his  bill. 

Whaley  v.  Norton,  1  Vem.  483;  Clarke  These  offers,  if  accepted,  result,  at  once, 

v.Torton,  llVes.  240;  Houghton  v.  Rey-  in  a  decree  by  consent,  and  discontinu- 

nolds,  2   Hare,  264,  266 ;   [Peacock  v,  ance.    But  if  not  acceded  to  by  the  party 

Terry,  9  Ga.  148.]  to  whom  made,  it  rests,  ultimately,  in  the 

'  Chicot  V,  Lequesne,  2  Yes.  817,  818;  '  discretion  of  the  court,  whether  they  will 
Wheeler  v.  Trotter,  8  Swanst.  177 ;  [Nes-  enforce  against  the  phiintiff,  the  offer 
mith  V,  Calvert,  1  Wood.  &  Min.  84.]  But  made  in  his  bill.  Knight  u.  Bowyer,  2  De 
see  Post,  §  266  a.  [Equity  pleadings,  G.&J.421;  28  Bear.  609.  So,  a  bill  to  re- 
like  those  at  law,  are  taken  most  strongly  deem  should  contain  a  formal  offer  to  pay 
against  the  pleader ;  and  where  the  bill  whatever  sums  the  plaintiff  admits  to  be 
contains  general  and  specific  allegations,  due ;  and  the  prayer  that  upon  payment 
as  to  the  same  matter,  the  general  allega-  of  whatever  sums  may  be  found  due  upon 
tions  will  be  referred  to  the  particular  taking  the  accounts  between  the  parties^ 
and  specific  ones.  Ellis  v,  Colman,  26  the  mortgagee  or  other  encumbrancer 
Bear.  662.  But  where  the  bill  alleges  an  may  be  decreed  to  reconvey  the  property, 
absolute  conveyance  of  an  equity  of  re-  is  not  sufficient.  See  Harding  t;.  Tingey, 
demption  on  the  futh  of  a  verbal  promise  84  L.  J.  Ch.  13,  where  such  a  bill  was 
to  reconvey,  on  repayment  of  the  price,  held  bad  on  demurrer,  and  leave  was 
averring  that  the  effect  of  the  agreement  granted  to  amend  by  inserting  a  formal 
was  so,  but  not  further  setting  out  the  offer  to  pay.  It  is  not  important  that  the 
terms  of  the  agreement,  either  verbatim,  or  offer  to  pay  should  name  any  sum  which 
in  substance,  it  was  held  that  there  was  a  ^^e  plaintiff  admits  to  be  due,  although  in 
sufficient  allegation  of  the  promise,  and  practice  a  definite  sum  is  commonly  ten- 
tliat  the  court  could  not  say,  on  demurrer,  dered  in  such  cases,  in  order  to  recover 
that  there  could  be  no  relief.  Morison  v.  costs,  if  the  sum  found  due  falls  below 
Morison,  4  I>rew.  816.  In  many  bills  in  the  sum  tendered.  But  the  bill  must 
equity,  the  plaintiff's  claim  is  based  upon  contain  a  formal  offer  to  redeem,  by  pay- 
an  acknowledgment  of  an  existing  prior  ing  whatever  sum  shall  be  found  due 
right  in  one  or  more  of  the  defendants,  upon  taking  the  accounts.  Klndersley, 
as  where  the  mortgagor,  or  a  subsequent  Y.  C,  in  Harding  v.  Tingey,  ubi  supra, 
mortgagee,  brings  a  bill  to  redeem  a  prior    See  also  Perry  r.  Carr,  41  N.  H.  371.] 
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of  circumstances  tending  to  establish  it,  although  those  circum- 
stances are  not  chai^d  in  the  bill.^  (a) 

§  29.  The  fourth  part  is  whit  is  commonly  called  the  confeder- 
ating part  of  the  bill.  It  contains  a  general  allegation  or  general 
charge  of  a  confederacy  between  the  defendants  and  other  persons 
to  injure  or  defraud  the  plaintiff.  The  usual  form  of  the  charge 
is,  that  the  defendants,  combining  and  confederating  together,  and 
with  divers  other  persons  as  yet  to  the  plaintiff  unknown,  but 
whose  names,  when  discovered,  he  prays  may  be  inserted  in  the 
bill,  and  they  be  made  parties  defendants  thereto,  with  proper  and 
apt  words  to  charge  them  with  the  premises,  in  order  to  injure 
and  oppress  the  plaintiff  in  the  premises,  do  absolutely  refuse,  &c., 
or  pretend,  &c.^  The  practice  of  inserting  this  charge  is  said  to 
have  arisen  from  an  idea,  that,  without  it,  parties  could  not  be 
added  to  the  bill  by  amendment ;  and  in  some  cases,  perhaps,  it 
was  inserted  with  a  view  to  sustain  the  jurisdiction  of  the  court.^ 
But  in  either  view  it  is  wholly  unnecessary.  In  the  first  place,  it 
never  was  true  at  any  time,  that  new  parties  might  not  have  been 
added  by  amendment  after  the  filing  of  the  bill.^    In  the  next 

^  Chicot  r.  Lequesne,  2  Yes.  818;  follows  the  matter  disproving  or  avoiding 
Clarke  v.  Periam,  2  Atk.  887.  But  see  the  charging  part.  Sometimes  the  con- 
Post,  §  266  a.  federating  clause,  after  averring  the  com- 

'  Mitf.  Eq.  PI.  by  Jeremy,  40,  43 ;  bination  and  confederacy,  proceeds  mere- 
Cooper,  £q.  PI.  9 ;  Barton's  Suit  in  Eq.  ly  to  state,  that  the  defendant  absolutely 
S8 ;  Van  Hey th.  Eq.  Drafts.  6 ;  1  Mont,  refuses  to  do  the  act  or  tiling  which  con- 
Eq.  PI.  77,  and  note  (t).  The  form  given  stitutes  the  grievance  in  the  bill;  as,  for 
in  Van  Heythuysen's  Eq.  Drafts.  6,  is  as  example,  to  pay  a  legacy,  to  convey  land, 
follows:  "But  now  bo  it  is,  may  it  &c.  Barton's  Suit  in  Eq.  84.  Lord 
please  your  lordship,  that  the  said  R.  H.  Eldon,  in  Mayor  of  London  v.  Levy,  8 
combining  and  confederating  with  divers  Ves.  404,  remarking  upon  this  clause, 
persons  [or,  if  there  are  several  de/endantSt  said:  "I  do  not  put  it  (the  demurrer) 
then  thus :  combining  and  confederating  upon  the  ground  of  pains  and  penalties, 
with  the  said  C.  H.  and  M.  H.  and  with  That  view  of  the  case  is  very  important, 
divers  other  persons,  or,  the  said  R.  H.,  considering  to  what  an  extent  the  doo- 
L.  M.,  and  N.  M.  combining  and  confed-  trine  of  the  law  in  later  years  has  gone 
crating  together  and  with  divers  persons]  with  reference  to  criminality  by  combi- 
at  present  unknown  to  your  orator,  whose  nation  and  conspiracy.  It  would  be  very 
names  when  discovered  your  orator  difficult  to  abstract,  from  the  apparent 
prays  he  may  be  at  liberty  to  insert  grasp  of  that  doctrine,  nine-tenths  of  the 
herein  with  apt  words  to  charge  them  as  bills  of  this  court,  charging  combination 
parties  defendants  hereto,  and  contriving  and  confederacy." 
how  to  wrong  and  injure  your  orators  in  «  Mitf.  Eq.  PI.  by  Jeremy,  40. 
the  premises,  he  the  said  R.  H.  absolutely  *  Barton's  Suit  in  Eq.  83,  note ;  1  Prax. 
refuses  to  comply  with  such  requests,  Aim.  Cur.  Cane.  546,  547;  Cooper,  Eq. 
and  he  at  times  pretends  that,"  &c  Then  PI.  10,  11. 

(a)  See  Post,  §  251,  262,  and  notes. 
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place,  the  mere  allegation  of  combination  or  confederacy  of  the 
defendants,  simply  as  such,  could  never  alone  have  been  a  just 
foundation  for  the  jurisdiction  of  a  court  of  equity  in  the  absence 
of  all  other  proper  matter  to  sustain  it.  Confederacy  or  combi- 
nation, as  a  gravamen,  seems  clearly  cognizable  at  law.^  Indeed, 
although  it  is  now  usually,  but  not  invariably,  inserted  in  bills, 
yet  it  is  treated  as  mere  surplusage ;  so  much  so,  that  it  is  said, 
that  the  general  charge  of  combination  need  not  be  (although  it 
usually  is)  denied  or  responded  to  in  the  answer,  when  charged 
in  the  bill ;  for  it  is  mere  impertinence.^ 

§  30.  If  combination  or  confederacy  is  meant  to  be  relied  on, 
as  a  ground  of  equitable  jurisdiction,  it  can  be  only  in  special 
cases ;  and  then  it  must  be  specially  and  not  generally  charged, 
to  justify  an  assumption  of  jurisdiction.^  In  the  case  of  a  peer, 
this  general  charge  is  never  inserted  in  the  bill,  either  from  re- 
spect to  the  peerage,  or  from  an  apprehension  that  such  a  charge 
might  be  construed  to  be  a  breach  of  privilege  of*  the  lords  ^  as  a 
sort  of  scandalvm  magnatum.^ 

1  Barton's  Suit  in  Eq.  88,  note ;  Mitf.  serted  with  a  view  to  give  the  court  Ju- 
Eq.  PI.  by  Jeremj,  40,  41 ;  Cooper,  Eq.  risdiction.  It  has  been  probably  for  this 
PL  10, 11.  reason  generally  considered  that  a  de- 

2  Mitf.  Eq.  PI.  by  Jeremy,  40,  41,  48;  fendant  demurring  to  a  bill  comprising 
OliTer  V.  Haywood,  1  Anst.  82;  Wyatt  persons  whose  interests  are  so  distinct 
Pr.  Beg.  63.  SeeKule  21st  of  the  Equity  that  they  ought  not  to  be  made  parties 
Rules  of  the  Supreme  Court  of  the  to  the  same  bill,  ought  to  answer  the 
United  States,  January  Term,  1842.  Post,  bill  so  far  as  to  deny  the  charge  of 
§  34,  note.  combination.     The  denial  of  combina 

'  Mitf.  Eq.  PI.  by  Jeremy,  41.  tlon,  usually  inserted  as  words  of  course 
*  Mitf.  Eq.  PI.  by  Jeremy,  41;  Bar-  at  the  close  of  an  answer,  is  a  de- 
ton's  Suit  in  Eq.  33,  note ;  Cooper,  Eq.  nial  of  unlawful  combination ;  and  it  has 
PI.  10, 11.  been  determined  that  a  general  charge  of 
^  The  following  passage  from  Lord  combination  need  not  be  answered.  An 
Bedesdale's  Treatise  contains  a  full  ex-  answer  to  a  charge  of  unlawful  combina- 
position  of  the  nature  and  character  of  tion  cannot  be  compelled ;  and  a  charge 
this  clause,  and  therefore  is  here  given  at  of  lawfUl  combination  ought  to  be  spe- 
large:  "It  is  the  practice  to  insert  in  a  ciflc  to  render  it  material.  For  where 
bill  a  general  charge,  that  the  parties  persons  have  a  common  right,  they  may 
named  in  it  combine  together,  and  with  join  together  in  a  peaceable  manner  to 
several  other  persons  unknown  to  the  defend  that  right;  and  though  some  of 
plaintiff,  whose  names,  when  discovered,  them  only  may  be  sued,  the  rest  may 
the  plaintiff  prays  be  may  be  at  liberty  to  contribute  to  the  defence  at  their  corn- 
insert  in  the  bill.  This  practice  is  said  mon  charge :  and  if  on  the  ground  of 
to  have  arisen  from  an  idea,  that  without  such  a  combination  the  jurisdiction  of  a 
such  a  charge  parties  could  not  be  added  court  of  equity  is  attempted  to  be  sus- 
to  the  bill  by  amendment ;  and  in  some  tained,  where  the  jurisdiction  is  properly 
cases  perhaps  the  charge  has  been  in-  at  the  common   law,  the   combination 
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§  81.  The  fifth  part  is  what  is  commonly  called  the  charging 
part  of  the  bill.  It  usually  consists  of  some  all^ation  or  all^a- 
tions,  which  set  forth  the  matters  of  defence,  or  excuse,  which  it  is 
supposed  the  defendant  intends,  or  pretends  to  set  up,  to  justify 
his  non-compliance  with  the  plaintiffs  right  or  claim ;  and  then 
charges  other  matters,  which  disprove  or  avoid  the  supposed  de- 
fence or  excuse.^  It  is  sometimes  also  used  for  the  purpose  of  ob- 
taining a  discovery  of  the  nature  of  the  defendant's  case,  or  to  put 
in  issue  some  matter,  which  it  is  not  for  the  interest  of  the  plaintiff 
to  admit ;  for  which  purpose  the  charge  of  the  pretence  of  the 
defendant  is  held  to  be  sufficient.^  Thus,  for  example,  if  a  bill  is 
filed  on  any  equitable  ground  by  an  heir,  who  apprehends  that  his 
ancestor  has  made  a  will,  he  may  state  his  title  as  heir,  and  alleg- 
ing the  will  by  way  of  pretence  of  the  defendant's  claiming  under 
it,  may  make  it  a  part  of  the  case,  without  admitting  it.^ 

§  82.  Care,  however,  must  be  taken,  that  the  equity  of  the 
plaintiff's  case  should  be  fully  averred  in  the  stating  part  of  the 
bill ;  for  if  it  should  he  stated  only  in  the  chaigiug  part  of  the  bill, 
and  thus  consist  only  in  the  pretences,  the  charges  in  answer  to 
those  pretences,  and  the  admissions,  it  has  been  held  not  to  be  suffi- 
cient ;  for  there  ought  first  to  be  an  equitable  case  averred ;  and 
then  the  pretences  and  charges  may  properly  be  introduced  to  sup- 
port it.*  Therefore,  when  a  bill  prayed  an  account  of  rents  and 
profits,  and  stated  the  plaintiff  to  be  the  heir-at-law,  and  the 
defendant  to  be  in  possession,  and  then  suggested,  that  the  defend- 

oaght  to  be  specially  charged,  that  it  >  Mitf.  Eq.  PI.  by  Jeremy,  43;  Part- 
may  appear  to  warrant  the  assumption  ridge  v.  Haycraft,  11  Yes.  676;  Gregory 
of  jurisdiction  by  a  court  of  equity,  v.  Molesworth,  8  Atk.  626. 
From  whatever  cause  the  practice  of  .  '  The  form  of  such  a  charge  is  given 
charging  combination  has  arisen,  it  is  in  Van  Heythuysen's  Equity  Draftsman, 
still  adhered  to,  except  in  the  case  of  a  p.  6,  and  in  Barton's  Suit  in  Equity,  p. 
peer  who  was  never  charged  with  com-  84.  The  common  formulary  is,  "  That 
bming  with  others  to  deprive  the  plaintiff  the  said  defendant  sometimes  allegea  and 
of  his  right,  either  from  respect  to  the  pretends,  &c.  (and  stating  the  fact  sup- 
peerage,  or  perhaps  from  apprehension  posed,  as,  for  example,  that  the  said  A. 
that  such  a  charge  might  be  construed  a  B.  made  a  will,  which  was  a  valid  dispo- 
breach  of  privilege."  Mitf.  Eq.  PI.  by  sition  of  the  said  real  estate,  &c.),  and  at 
Jeremy,  40,  41.  other  times  he  alleges  and  pretends  that, 
1  Miif.  Eq.  PI.  by  Jeremy,  48 ;  Cooper,  &c.,  &c. ;  whereas  your  orator  chargeth 
Eq.  PI.  9,  10 ;  Barton's  Suit  in  Eq.  27 ;  the  truth  to  be  (or  the  contrary  thereof 
8  Wooddes.  Lect.  66,  p.  868,  869.  See  to  be  the  trut]i),"&c.,&c.  See  also  Mitf. 
Rule  2l8t  of  the  Equity  Kules  of  the  Su-  Eq.  PI.  by  Jeremy,  40,  41,  48 ;  1  Mont 
preme  Court  of  the  United  States,  Janu-  Eq.  PI.  77,  and  note  (m). 
ary  Term,  1842.    Post,  §  34,  note.  «  Flint  v.  Field,  2  Anst.  648. 
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ant  pretended  to  claim  under  8ome  fine  and  demise ;  and  charged, 
that  if  any  such  existed,  the  testator  was  insane  at  the  time,  which 
the  defendant  at  other  times  admitted ;  the  bill  was  held  on  de- 
murrer to  be  unsupportable.^ 

§  32  a.  Perhaps  the  principle  here  suggested  is  somewhat  too 
broadly  stated.  It  would  seem  to  be  regularly  true,  where  the 
defendant  sets  up  certain  pretences,  followed  by  a  general  charge, 
that  the  contrary  of.  those  pretences  is  the  truth ;  for  such  a  gen- 
eral denial  is  not  of  itself  an  allegation  or  averment  of  the  facts, 
which  make  up  the  counter  statement ;  but  the  facts  themselves 
should  be  specifically  averred,  otherwise  the  charge  would  be  de- 
fective. But  if  the  material  facts  are  specifically  averred,  there 
does  not  seem  to  be  any  positive  rule  of  law  which  requires  that 
those  facts  should  be  averred  in  the  stating  part  of  the  bill,  and 
precede  what  is  technically  called  the  charging  part  of  the  bill. 
Regularly,  however,  all  the  material  parts  of  the  plaintiff's  case 
will  certainly  find  their  more  appropriate  place  in  the  narrative  or 
stating  part  of  the  bill.^ 

§  83.  The  charging  part  of  the  bill  is  often  omitted,  and  does 
not  seem  indispensable  in  any  case ;  for  the  stating  part  of  the  bill 
ought  fully  to  unfold  and  expound  the  plaintiff's  case ;  and  the 

^  FUnt  V.  Field,  2  Anst.  548 ;  Cooper,  what  is  laid  down  by  Lord  Redesdale  in 

£q.  PI.  11.  his  work  on  Equity  Pleadings.    (Mitf. 

3  In  Houghton  v.  Reynolds,  2  Hare,  Eq.  PI.  by  Jeremy,  4th  ed.  p.  43.)  Mr. 
264,  Mr.  Vice-Chancellor  Wigram,  refer-  Cooper  (Cooper,  Eq.  PI.  11),  howerer, 
ring  to  the  case  of  Flint  r.  Field,  2  Anst  lays  down,  as  a  general  role,  that  the 
648,  said :  "  I  do  not  impeach  the  deci-  equity  of  the  plaintiff's  case  should  gen- 
don  in  Anttmther ;  but  that  case  is  not  erally  appear  in  the  stating  part  of  the 
an  authority  for  the  proposition,  that  a  bill,  and  relies  for  the  position  on  2  Anst 
fact  introduced  by  way  of  a  charge  in  the  643.  The  decisions  of  Lord  Hardwicke 
biU  is  not  as  well  pleaded  as  if  it  were  in  Duncalf  v,  Blake,  1  Atk.  52.  and  Greg- 
introduced  in  the  shape  of  what  is  tech  ory  v.  Molesworth,  3  Atk.  620,  and  At- 
nically  called  a  statement ;  it  merely  de-  tomey  General  v.  Whorwood,  1  Ves.  534, 
eides,  that  an  allegation,  that  the  defend-  588,  seem  certainly  to  favor  the  opinion 
ant  sets  up  certain  pretences,  followed  by  of  Mr.  Vice- Chancellor  Wigram.  See 
a  charge  that  the  contrary  of  such  pre-  also  Mayor  of  London  v.  Levy,  8  Ves. 
tences  is  the  truth,  is  not  of  iUelf  an  al-  398;  1  Dan.  Ch.  Prac.  465.  The  truth 
legation  or  averment  of  the  facts  which  is,  that,  in  the  reports  generally,  the 
make  up  the  counter  statement.  I  have  language  that  there  is  such  a  charge  in 
no  doubt  that  such  a  form  of  pleading —  the  bill,  or  that  such  facts  are  charged  in 
not  specifically  averring  the  facts  them-  the  bill,  is  not  intended  to  be  applied  to 
sdves^would  be  defective ;  but  there  is  the  charging  part  of  the  bill,  technically 
no  rule,  that  eveiy  material  fact  must  so  called,  but  imports  only  that  the 
precede  what  is  termed  the  charging  part  charge  is  averred,  or  the  facts  are  al- 
of  the  bill."    This  seems  conformable  to  leged  and  stated  in  the  bilL 


26                              EQTjrrr  pleadings.  [gh.  n. 

charging  part  in  general  contains  little  more  than  an  enlargement 
of  that  statement*^    If  the  equity  of  the  plaintiff's  case  is  properly 

1  Cooper,  £q.  PI.  11.    As  the  subject    Equity  (p.  17),  has  iotroduoed  the  follow- 
of  the  charging  part  of  the  bill  often  is  ing  remarks  on  the  subject  of  flctitioos 
to  obtain  a  discovery  of  the  defendant's  charges,  to  elicit  facts  in  general  bills : 
case,  it  not.  unirequently  contains  ficti-  "  The  latitude,  which  is  and  ought  to  be 
tious  statements,  and  this  is  sometimes  allowed  for  misstatements  in  the  bill, 
made  a  matter  of  serious  complaint,  as  inserted  for  the  purpose  of  grounding 
disreputable  to  public  justice  and  op-  interrogatories   upon   them,  is   full   of 
pressive  upon  the  defendants.    The  ex-  perplexing  considerations.  To  state  delib- 
planatory  paper  of  Mr.  Beames,  in  the  erately  as  facts,  matters  which  are  doubt- 
Report  of  the  Chancery  Commissioners,  ful  or  untrue,  would  appear   palpably 
of  the  9th  of  March,  1826  (Report  of  Ch.  unjustifiable ;  but,  as  this  is  a  necessary 
Com.  p.  106,  Propos.  167),  uses  this  Ian-  preliminary  for  putting  many  questions 
guage  with  reference  to  fictions  in  in-  to  the  defendant,  which  he  ought,  for  the 
junction  causes  :  "  An  erroneous  notion  furtherance  of  justice,  to  answer,  it  has 
seems  to  have  taken  possession  of  the  become  a  practice,  which  the  courts  do 
minds  of  some  persons,  that  counsel  are,  not  check ;  at  least,  they  merely  take 
in  a  particular  class  of  causes  at  ieaat,  care  that  no  scandal  or  impertinence  is 
justified  by  the  existing  practice  of  the  inserted,  and  sometimes,  when  the  case 
court  In  inventing  a  case  for  the  plaintiflT,  has  been  very  unfairly  stated,  they  visit 
or,  in  other  words,  in  framing  a  state-  the  plaintiff  with  costs.    In  suits,  where 
ment,  which  has  no  existence  whatever,  the  common  ii^unction  is  prayed,  the 
in  point  of  fact,  though  it  is  the  case  courts  have  been  considered  by  a  high 
gravely  put  forward    by  the  bill,  and  authority  to  sanction  the  mtroduction  of 
though  the  defendant  is  as  gravely  called  fiction,  and  tlie  Chancery  Commissioners, 
upon  to  answer  it.     If  this  were  the  after  many  careful  inquiries  on  the  sub- 
practice  of  the  Court  of  Chancery,  it  ject,  ventured  to  suggest  no  more  than 
would  call  for  the  most  severe  reprehen-  that  the  plaintiff  or  his  solicitor  should 
sion,  and  it  would  obviously  require  an  '  annex  an  afiidavit  stating  that  the  bill 
alteration.  But,  as  the  notion,  although  to  is  not  filed  for  delay,  and  only  for  the 
a  very  limited  extent,  has  prevailed,  how-  purpose  of  obtaining  equitable  relief,  or 
ever  inconsistent  in  itself  with  the  rule  of  discovery  in  aid  of  a  proceeding  at  law.' 
the  court,  which  requires  the  signature  of  It  is  true  that  injunction  suits  seek,  be- 
counsel  to  the  bill,  and  however  incompat-  sides  discovery,  another  relief  peculiar  to 
ible  with  the  best  interests  of  justice,  and  themselves,  but  the  principle  contained 
with  the  honor  of  the  bar,  it  seems  expe-  in  the  proposition  is  a  good  one  and  ap- 
dient  to  provide,  by  an  express  resolu-  plicable  in  all  cases  in  which  discovery  is 
tion,  that  no  counsel  should  prepare  or  sought.     The  evidence  of    Mr.   Heald, 
settle  a  bill,  without  written  instructions  who  suggested  such  an  affidavit,  gives 
from  the  solicitor,  and  that  the  signature  as  reasons  for  not  extending  it  to  the  be- 
of  counsel  to  a  bill  should,  in  future,  be  lief  of  the  plaintiff  in  the  truth  of  all  the 
considered  as  a  certificate,  that,  assum-  matters  contained  in  the  bill,  that  '  a 
ing  the  instructions  to  be  correct,  it  is  not  draftsman,  in  forming  an  injunction  bill, 
unfit  that  a  bill  should  be  filed."    Sir  ought  to  put  that  sort  of  question  to  the 
Lancelot  Shadwell's  Answer  to  Question  defendant,  which  counsel  at  Kisi  Prius 
271,  in  the  Appendix  to  the  Report,  p.  would  put  to  a  witness  on  cross-examina- 
206,  shows  that  the  practice  had  been  tion ; '  and  that, '  when  a  case  of  facts, 
pursued  by  some  eminent  counsel.     Mr.  from  whence  a  fraud  was  intended  to  be 
Gresley,  in  his  treatise  on  Evidence  in  deduced,  has  been  brought  to  an  experi- 
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and  fully  set  forth  in  the  stating  part  of  the  bill,  all  the  objects, 
intended  to  be  accomplished  by  enforcing  a  discovery  of  the  cir- 
cumstances in  the  charging  part,  may  be  fully  attained  by  interro- 
gating the  defendant  specially  as  to  the  facts  material  to  the  case. 
Indeed,  until  a  comparatively  recent  period,  the  charging  part 
constituted  no  distinct  allegation  of  the  bill.^ 

§  84.  The  sixth  part  of  the  bill,  is  T^hat  is  called  the  jurisdiction 
clause^  and  is  intended  to  give  jurisdiction  of  the  suit  to  the  court 
by  a  general  averment,  that  the  acts  complained  of  are  contrary  to 
equity,  and  tend  to  the  injury  of  the  plaintiff,  and  that  he  has  no 
remedy,  or  not  a  complete  remedy,  without  the  assistance  of  a  court 
of  equity.^  But  this  clause  is  wholly  unnecessary,  for  it  will  not 
of  itself  give  jurisdiction  to  the  court.    If  the  case  made  by  the 

enced  counsel  to  draw  a  bill,  the  coHtext  atones,  so  as  to  extort  a  full  and  clear 

of  the  circumstances  often  suggests  to  statement  of  their  contents."  SeeGresley 

his  mind  material  circumstances  which  on  Evid.  81. 

the  instructions   did   not   suggest,  but        >  Cooper,  Eq.  PI.  11.    In  Partridge  v. 

which  he  thinks  probable  the  drcum-  Haycraft,  11  Ves.  574,  Lord  Eldon  said: 

stances   contain.    He  therefore    inserts  "  Formerly  the  bill  contained  rery  little 

them,  and  ftiequently  finds  that  the  cur-  more  than  the  stating  part    I  hare  seen 

cumstances   come   out   so.'     These   of  such  a  biU,  with  a  simple  prayer,  that 

course  '  the  plainti£E  could  not  swear  to ;  the  defendant  may  answer  all  the  matters 

indeed,  he  never  had  an  idea  of  them  be-  aforesaid,  and  then  the  prayer  for  relief, 

fore   the  draftsman   himself  suggested  I  believe  the  interrogating  part  had  its 

them.'    The  Commissioners   appear  in  birth  before  the  charging  part.     Lord 

theur  'explanatory  paper'  to  adopt  this  Kenyon  never  would  put  in  the  charging 

Tiew  of  the  subject.    '  It  would  be  a  sim-  part,  which  does  little  more  than  unfold 

pier  process,  though  not  without  its  diffi-  and  enlarge  the  statement." 
cnlties,  if  the  plaintiff  were  allowed  a        >  Mitf.  Eq.  PI.  by  Jeremy,  43,  44 ; 

greater  latitude  of  putting  pertinent  in*  Cooper,  Eq.  PI.  10, 11 ;  1  Mont.  Eq.  PI.  78 ; 

terrogatories  to  the  defendant,  without  Barton's  Suit  in  Eq.  27,  28.    The  usual 

the  necessity  of  an  allegation  to  found  formulary  is,  "All  which  actings,  doings, 

them  upon,  or  on  the  mere  suggestion  of  and  pretences  (of  the  said  confederates) 

a  reasonable   suspicion.'    Where  deeds  are  contrary  to  equity  and  good  con- 

and  other  documents  are  sought  to  be  science,  and  tend  to  the  manifest  [wrong] 

disclosed,  the  charge  in  the  bill,  and  the  injury  and  oppression  of  your  orator  in 

interrogatories  thereto,  should  be  pointed ;  the  premises.    In  tender  consideration 

not  only  asking  whether  the  deeds  and  whereof  and  forasmuch  as  (or,  for  that) 

documents  are  in  the  defendant's  posses-  your  orator  is  (entirely)  remediless  in  the 

sion    and    custody,  but  it  should  add,  premises,  according  to  (or,  by)  the  strict 

'  whereby,  if  produced,  the  truth  of  the  rules  of  the  common  law,  and  can  only 

matters  aforesaid,  or  of  some  of  them  have  relief  (or,  is  relievable  only)  in  a 

would  appear.'    And,  in  some  cases,  it  court  of  equity,  where  matters  of  this  na- 

may  be    necessary  to  go   fUrther,  and  turo  are  properly  cognizable  (and  reliev- 

charge  the  particular  contents   of  the  able);  To  the  end,  therefore,"  &c.    1 

deeds  or  other  documents,  and  to  require  Mont.  Eq.  PL  78,  note  (;>) ;  Barton's  Suit 

a  direct  answer  by  appropriate  interrog-  in  Eq.  86 ;  Van  Heyth.  Eq.  Drafts.  6. 
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« 

bill  is  otherwise  clearly  of  equitable  jurisdiction,  the  court  will 
sustain  it,  although  the  clause  is  omitted.  If,  on  the '  contrary, 
the  case  so  made  is  not  of  equitable  jurisdiction,  the  bill  will  be 
dismissed  notwithstanding  such  an  averment  is  made  in  it.  For 
the  court  cannot  assume  any  jurisdiction,  except  upon  cases  and 
principles  which  clearly  justify  its  interposition.^  At  best,  there- 
fore, the  clause  is  a  mere  superfluity.^ 

§  85.  The  seventh  part  of  the  bill  is  the  interrogatory  part.  It 
prays,  that  the  parties  complained  of  may  answer  all  the  matters 
contained  in  the  former  parts  of  the  bill,  not  only  according  to  their 
positive  knowledge  of  the  facts  stated,  but  also  according  to  their 
remembrance,  to  the  information  they  may  have  received,  and  to 
the  belief  they  are  enabled  to  form  on  the  subject.^  One  of  the 
principal  ends  of  an  answer  upon  the  part  of  the  defendant  is,  to 
supply  proof  of  the  matters  necessary  to  support  the  case  of  the 
plaintiff ;  and  it  is  therefore  required  of  the  defendant,  either  to 
admit,  or  to  deny,  all  the  facts  set  forth  in  the  bill,  with  their 
attending  circumstances,  or  to  deny  having  any  knowledge  or 
information  on  the  subject,  or  any  recollection  of  it,  and  also  to 
declare  himself  unable  to  form  any  belief  concerning  it.  And  this 
he  ought  to  do  fully  and  explicitly,  even  though  no  special  inter- 
rogatories should  follow  in  the  bill.^     But,  as  experience  has 

1  Mitf .  £q.  PI.  by  Jeremy,  44 ;  Cooper,  acts   oomplained    of    are    contrary   to 

£q.  PI.  10,  11 ;  Barton's  Suit  in  Eq.  36,  equity,  and  that  the  defendant  is  without 

and  note ;  1  Mont.  Eq.  PI.  78 ;  Bateman  any  remedy  at  law ;  and  the  bill  shall 

V,  Willoe,  1  Sch.  &  Lefr.  204 ;  [Chase  r.  not  be  demurrable  therefor.    And  the 

Palmer,  26  Maine,  841.]  plaintiff  may,  in  the  narratire  or  stating 

^  The  21st  Rule  of  the  Equity  Rules  of  part  of  his  bill,  state  and  avoid  by  coun* 

the  Supreme  Court  of  the  United  States,  ter  averments,  at  his  option,  any  matter 

January  Term,  1842,  applies  to  the  con-  or  thing,  whicli  he  supposes  will  be  in- 

federacy,  the  charging,  and  the  jurisdic-  sisted  upon  by  the  defendant,  by  way  of 

tion  parts  of  the  bill,  and  is  as  follows :  defence  or  excuse,  to  the  case  made  by 

''  The  plaintiff,  in  his  bill,  shall  be  at  lib-  the  plaintiff  for  relief.    The  prayer  of  the 

erty  to  omit,  at  his  option,  the  part  which  bill  shall  ask  the  special  relief,  to  which 

is  usually  called  the  common  confederacy  the  plaintiff  supposes  himself  entitled, 

clause  of  the  bill,  averring  a  confederacy  and  also  shall  contain  a  prayer  for  gen- 

between  the  defendants  to  injure  or  de-  eral  relief ;   and  if  an  injunction,  or  a 

fraud  the  plaintiff;  also  what  is  com-  writ  of  ne  exeal  regnOf  or  any  other  special 

monly  called  the  cluirging  part  of  the  order  pending  the  suit,  is  required,  it 

bill,  setting  forth  the  matters  or  excuses,  shall  also  be  specially  asked  for." 

which  the  defendant  is  supposed  to  in-  '  Mitf.  Eq.  PI.  by  Jeremy,  44;  Cooper, 

tend  to  set  up  by  way  of  defence  to  the  Eq.  PI.  10 ;  3  Wooddes.  Lect.  65,  p.  868, 

bill ;  also,  what  is  commonly  called  the  369 ;  Post,  §  846. 

jurisdiction  clause  of  the  bill,  that  the  ^  Cooper,  Eq.  PI.  11, 12. 
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proved,  that  the  substance  of  the  matters  stated  and  charged  in  a 
bill  may  frequently  be  evaded  by  answering  according  to  the  letter 
only,  it  has  become  a  practice  to  add  to  the  general  requisition,  that 
the  defendant  should  answer  the  contents  of  the  bill,  a  repetition, 
by  way  of  intern^tory,  of  the  matters  most  essential  to  be  an- 
swered, adding  to  the  inquiry  after  each  fact,  an  inquiry  of  the 
several  circumstances,  which  may  be  attendant  upon  it,  and  the 
Tariations,  to  which  it  may  be  subject,  with  a  view  to  prevent  eva- 
sion, and  compel  a  full  answer,^  Hence  it  is  called  the  interro- 
gating part  of  the  bill,  since  it  questions  the  defendant  as  to  the 
truth  of  the  se^ral  statements  and  charges  in  the  bill.^ 

§  86.  The  interrogating  part  of  the  bill  being  originally  de- 
signed and  used  to  compel  a  full  answer  to  the  matters  contained 
in  the  former  part  of  the  bill,  it  must  be  founded  on  these  matters. 
Therefore,  if  there  is  nothing  in  the  prior  part  of  the  bill  to  war- 
rant a  particular  interrogatory,  the  defendant  is  not  compellable 
to  answer  it.  This  rule  is  indispensable  for  the  preservation  of 
due  form  and  order  in  the  pleadings,  and  particularly  to  keep  the 
answer  to  the  matters  put  in  issue  by  the  bill.^    When,  therefore, 

^  Mitf.  Eq.  PL  by  Jeremy,  44,  45;  belief);  and  more  especially,  that  they 

Barton's  Suit  in  £q.  87,  and  note  (2) ;  may  answer  and  set  forth  whether,  &c.. 

Cooper,  Eq.  PI.  12.  or   they  may   set   forth   and   discover 

*  Barton's  Suit  in  Eq.  28-87,  and  whether  they  do  not  know,  hare  heard, 
note ;  Cooper,  Eq.  PI.  12.  The  usual  or  are  informed,  and  in  tlieir  conscience 
formulary  is,  "  To  the  end,  therefore,  believe  that,"  Ac.,  Ac.  Van  Heyth.  Eq. 
that  the  said  A.  B.  and  the  rest  of  the  Drafts.  7 ;  Barton's  Suit  in  Eq.  87 ;  1 
confederates,  when  discovered,  may,  up-  Mont  Eq.  Fl.  78,  note  (t).  In  the  an- 
on their  several  and  respective  corporal  cient  forms,  the  bill,  after  the  general 
oaths,  full,  true,  direct,  and  perfect  an-  prayer,  that  the  defendants  may  upon 
swer  make,  to  all  and  singular  the  mat-  oath  make  a  full,  true,  and  perfect  an- 
ters  hereinbefore  stated  and  charged  (or,  swer  to  all  the  charges  and  matters  con- 
to  ail  and  singular  the  premises,  or,  to  all  tained  in  the  bill,  closed  with  a  prayer 
and  singular  the  charges  and  matters  for  relief  and  process  without  putting  any 
aforesaid)  as  fblly  and  particularly,  as  if  special  interrogatories,  as  this  general 
the  same  were  hereinafter  repeated,  and  requisition  was  supposed  sufficient  to 
they  the^unto  distinctly  interrogated  compel  a  f\ill  answer.  Barton's  Suit  in 
(or,  as  fully  in  every  respect,  as  if  the  Eq.  87,  note  (2).  See  the  42d,  48d,  and 
same  were  here  again  repeated,  and  they  44th  of  the  Equity  Rules  of  the  Supreme 
theretmto  particularly  interrogated) ;  and  Court  of  the  United  States,  January 
that  not  only  as  to  the  best  of  their  re-  Term,  1842,  cited  Post,  §  846,  note, 
spective  knowledge  and  remembrance,  '  Mitf.  Eq.  PI.  by  Jeremy,  45;  Coop- 
but  also  as  to  the  best  of  their  several  er,  Eq.  PI.  12;  Gilb.  For.  Bom.  91,  218 ; 
and  respective  information,  hearsay,  and  Wilkes  v.  Rogers,  6  Johns.  666 ;  Muckle- 
belief  (or,  according  to  the  best  of  their  ston  v.  Brown,  6  Ves.  62.  It  is  also  in- 
respective  knowledge,  information,  and  dispensable,  that  the  interrogatory  part 
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a  question  arises  upon  the  sufficiency  of  the  answer,  we  are  to  ex- 
amine and  see  whether  the  allegations  in  the  bill  justify  the  inter- 
rogatory, and  of  course  impose  the  necessity  of  answering  it ;  for 
the  interrogatory  part  must  be  construed  according  to  the  alleging 
part,  and  is  not  to  be  considered  more  extensive  than  the  proposi- 
tions, out  of  which  ^he  interrogatories  arise.^  But  although  the 
defendant  is  not  bound  to  answer  an  interrogatory,  which  does  not 
grow  out  of  the  antecedent  matter  stated  or  charged  in  the  bill, 
yet  if  he  does  answer  it,  and  the  answer  is  replied  to,  the  matter 
of  the  interrogatory  is  deemed  to  be  put  in  issue,  and  the  infor- 
mality is  cured.*  ^ 

§  87.  But  a  variety  of  questions  may  be  founded  on  a  single 
charge  in  the  bill,  if  they  are  relevant  to  it ;  ^  and,  under  an  alle< 
gation  of  a  fact,  interrogatories  may  be  put  as  to  the  incidental 
circumstances,  although  they  may  not  as  to  any  distinct  subject.^ 
Thus,  for  example,  if  there  is  a  general  charge,  that  money  has 
been  paid  as  a  consideration  of  a  contract,  that  general  charge 
will  entitle  the  plaintiff  to  put  all  questions  upon  it,  which  are 
material  to  make  out,  that  it  was  paid,  how,  when,  where,  by  whom, 
on  what  account,  in  what  sums,  &c.,  &c. ;  and  it  is  not  necessary 
to  load  the  bill  by  adding  to  the  general  charge,  that  it  was  paid, 
all  the  circumstances,  in  order  to  justify  an  interrogatory  as  to  the 
circumstances.^  So,  if  a  bill  is  filed  against  an  executor  for  an 
account  of  the  personal  estate  of  the  testator,  upon  the  single 
charge,  that  he  has  proved  the  will,  may  be  founded  every  in- 

of  the  bill  should  coincide  with  the  stat-  ney  General  v.  Whorwood,  1  Yes.  688, 

ing  and  charging  part ;  for,  if  a  plea  is  639.    It  is  immediately  added :    "  For  a 

put  in,  its  validity  will  be  heard  with  matter  may  be  put  in  issue  by  the  an> 

reference  to  the  stating  and    charging  swer,  as  well  as  by  the  bill,  and  if  replied 

part,  and  not  with  reference  to  the  inter-  to,  either  party   may  examine   to  it." 

rogatory  part,  if  they  differ.    Clayton  Ibid.    The  importance  of  having  matters 

v.  Winchelsea,  8  Y.  &  CoU.  688 ;  Post,  properly  put  in  issue  is  strikingly  illus- 

§  846.  trated  by  the  rule,  that  even  an  admis- 

^  Muckleston  r.  Brown,  6  Yes.  62 ;  sion  of  a  fact  in  the  answer  will  be  of  no 
Cooper,  Eq.  PI.  62 ;  Attorney  General  v.  avail  to  the  plaintiff,  unless  it  is  put  in 
Whorwood,  1  Yes.  688 ;  Bullock  v.  Rich-  issue  by  the  bill.  Gresley  on  Evid.  28. 
ardson,  11  Yes.  876,  876 ;  Mechanics'  »  Mitf.  Eq.  PI.  by  Jeremy,  46 ;  Coop- 
Bank  17.  Levy,  3  Paige,  606;  James  v.  er,  Eq.  PI.  12;  Faulderp.  Stuart,  11  Yes. 
M'Kemon,  6  Johns.  543 ;  Woodcock  v.  296,  801 ;  Bollock  v.  Richardson,  11  Yes. 
Bennet,  1  Cowen,  784;  Ante,  §  28;  875. 
Post,  §  868.  «  Ibid. ;  Ante,  §  28. 

«  Attorney  General  w.  Whorwood,  1         »  Faulder  v,  Stuart,  11  Yes.  296,  802 ; 

Yes.  688,  589.    This  proposition  is  fully  Bullock  v.  Richardson,  11  Yes.  876;  1 

supported  by  Lord  Hardwicke  in  Attor-  Grant,  Ch.  Prac.  87. 
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quiry,  which  may  be  necessary  to  ascertain  the  amount  of  the 
estate,  its  yalue,  the  disposition  made  of  it,  the  situation  of  any 
part  remaining  undisposed  of,  the  debts  of  the  testator,  and  any 
other  circumstance  leading  to  the  account  required.^ 

§  88.  It  is  clear  from  what  has  been  already  said,  that  the  in- 
terrogating part  of  the  bill  is  not  absolutely  necessary ;  because, 
if  the  defendant  fully  answers  to  the  matters  of  the  bill,  with  their 
attendant  circumstances,  or  fully  denies  them  in  the*  proper  man- 
ner on  oath,  the  object  of  the  special  interrogatories  is  completely 
accomplished.  In  the  old  forms  of  bills  there  accordingly  were 
no  special  interrogatories.'  But  from  the  considerations  already 
mentioned,  the  insertion  of  special  interrogatories  is  often  highly 
useful  to  sift  the  conscience  of  the  defendant,  and  is  almost  univer- 
sal in  practice,  except  in  amicable  suits.^    In  truth,  without  such 

*  Mitf.  Eq.  PI.  bj  Jeremy,  45 ;  Coop-  -  *'  Q.6.  What  haa  occurred  to  you  upon 
er,  Eq.  PI.  18 ;  1  Mont.  Eq.  PI.  79,  and  that  subject  ?  It  does  not  appear  to  me 
note  («).  I  have  here  used  the  rery  that  any  alteration  can  be  made  in  the 
words  of  Lord  Redesdaie  (which  are  else*  form  of  our  pleadings  to  much  advan- 
where  quoted  as  direct  authority  to  this  tage.  — There  is  an  objection,  which  has 
point) ;  but  it  seems  to  me  that  the  been  generally  raised,  that  a  bill  is  a 
proposition  is  stated  too  broadly,  and  story  thrice  told,  which  is  not  very  cor- 
that  there  should  be  a  charge,  not  only  rect.  That  the  interrogating  part  is  a 
that  the  executor  had  proYed  tlie  will,  repetition  of  the  bill,  thrown  into  the 
but  that  he  had  receired  assets,  in  order  shape  of  interrogatories,  is  in  some  meas- 
to  found  the  interrogatories.  See  Bar-  ure  true,  and  a  thing  which  I  do  not  see 
ton's  Suit  in  Eq.  32-^.  how  it  is  possible  to  avoid  without  very 

*  Partridge  v.  Hay  craft,  11  Ves.  674 ;  great  inconvenience,  unless  it  is  in  ami- 
Barton's  Suit  in  Eq.  87,  note ;  Ante,  cable  causes.  In  amicable  causes,  where 
§  12 ;  Cooper,  Eq.  PI.  11.  both  parties  only  mean  to  state  the  fact 

»  Cooper,  Eq.  PL  11,  12 ;  Gordon  v,  fairly  and  candidly,  the    interrogating 

Gordon,  8  Swanst.  472.    The  late  Mr.  part  may  be  omitted,  and  I  frequently 

Bell  (one  of  the  most  eminent  counsel  in  have  myself  omitted  it,  or  only  put  a 

chancery),  in  his  examination  before  the  few  interrogatories,  applicable  to  those 

Chancery  Commissioners,  gave  the  result  defendants  over  whom  I  had  no  particu- 

of  his  own  experience  in  a  very  marked  lar  control,  and  to  whose  counsel  I  could 

manner.    The  following  questions   and  not  speak  on  the  subject, 
answers,  though  long,  may  not  be  with-         "  Q.  6.    From  your  experience  you 

out  use  to  dispel  some  prejudices  on  the  seem  to  consider,  that  where  there  has 

subject,  as  well  as  to  forewarn  young  been  a  just  complaint  of  the  prolixity  of 

practitioners  of  their  true  duty.  chancery  pleadings,  it  has  been  rather 

"  Q.  4.  Did  you,  in  the  course  of  your  owing  to  the  negligence  or  inattention  of 

practice,   ever   occupy  yourself  in  the  the  pleader  than  to  the  form  of  plead- 

consideration,   whether    any   alteration  ing  1  —  Not  so  much  to  their  negligence 

could  be  usefully  made  in  the  form  of  or  inattention  as  to  the  nature  of  the 

chancery  pleading  ?  —  I  have  turned  the  bill ;   I  allude   particularly  to   the  in- 

matter  in  my  mind,  and  particularly  in  tention  of  tlie  charging  part  not  being 

consequence  of  this  commission.  properly  understood ;  I  have  fallen  in- 
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interrogatories,  it  would  be  impracticable,  in  many  cases,  to  ex- 
tract from  a  reluctant  defendant  the  facts  and  circumstances,  so 
as  to  justify  any  decree. 

to  that   error  myself  in   my  younger  lie^e  tliat  is  what  every  court  of  justice 

days.  would  expect  of  an  honest  man,  giving 

"  Q.  7.  Do  you  tliink  it  would  be  pos-  his  testimony  in  any  shape  whatsoever ; 
sible  to  adopt  any  rule  with  respect  to  but,  unfortunately,  in  the  Court  of  Chan- 
amicable  suits  >  or  must  the  practice  in  eery,  we  have 'very  often  to  deal  with 
that  respect  be  left  to  the  discretion  of  men  who  are  not  men  of  that  description, 
the  pleader  1  —  I  think  it  must  be  left  in  Besides  that,  very  often  the  defendants 
the  discretion  of  the  pleader.  are  so  ignorant,  and  sometimes  so  preju- 

'*  Q.  8.  In  general  in  the  present  form  diced  with  their  views  of  the  case,  that 

of  bills,  does  not  the  interrogating  part  without  a  wish  to  disguise  the  truth,  they 

consist  of  inquiries  as  to  every  fact  be-  will  look  at  and  consider  the  allegation 

fore  alleged,  with  an  interrogation  at  the  in  a  very  different  way  from  that  in 

end  of  each,  to  this  effect :  whether  it  be  which  they  would  if  they  were  indifferent 

not  true  as  stated,  or  in  some,  and  what  persons ;  and  therefore  rather  state  their 

other  manner  1  —  Those  are  not  the  words  own  view  of  the  case,  than  give  a  direct 

commonly  used.    The  pleader  is  obliged  answer,  if  no  question  is  put. 

to  vary  the  manner  of  the  question.  'It  "  Q.   11.    If  any  particular  question 

IS  very  difficult  to  explain,  unless  a  man  should  be  omitted  in  the  interrogating 

is  trying  his  skill  as  a  draftsman  against  part  of  a  bill,  or  should  not  be  put  with 

an  unwilling  defendant,  how  difficult  it  is  sufficient  precision,  is  it  sufficient  for  the 

often  to  extract  the  truth.    I  am  certain  defendant,  when  challenged  for  not  an- 

in  such  cases  the  truth  could  not  be  ex-  swering  with  sufficient  particularity,  to 

tracted,  except  by  very  particular  inter-  allege,  that  the  question  was  no  more 

rogatories.  particular  than  his  answer  ?  —  That  is  a 

"  Q.  9.  Do  you  then  apprehend  that  it  question  on  which  I  have  always  had  a 

would  not  answer  the  same  effect  if  a  very  great  doubt  and  difficulty ;  I  never 

form  of  words  could  be  devised,  general-  could  bring  my  mind  completely  to  any 

ly  referring,  once  for  all,  to  the  several  general  rule  upon  the  subject.    When 

matters  before  stated,  and  calling  upon  arguing  exceptions  before  the  master,  the 

the  defendant  to  answer  them,  not  only  master  has  frequently  said,  It  is  your 

circumstantially,  but  to  speak  to  any  va-  fault  that  you  have  not  gone  further ; 

riance,  within  his  knowledge  or  belief,  your    interrogatories    should    be   much 

from  the  circumstances,  as  stated  ?  —  I  do  more  particular. 

not  think  it  would  be  possible  to  frame  "  Q-  12.    Supposing  the  rule  of  the 

any  set  of  words  which  would  answer  court  to  be  fixed  one  way,  that  a  man 

that  purpose,  when  we  have  an  unwilling  shall  not  avail  himself  of  any  want  of 

defendant  to  deal  with.  particularity  in  the  question,  to  cover  any 

"  Q.  10.  Is  it  ^not,  in  your  apprehen-  want  of  particularity  in  his  answer,  do 

sion,  a  general  and  standing  rule  in  all  not  you  suppose  such  a  rule  would  go  a 

courts  of  justice,  without  its  being  so  ex-  great  way  to  prevent  the  necessity  for  such 

pressed,  that  a  man,  who  is  called  upon  particular   interrogatories?  —  I    do    not 

to  answer  any  matters  stated   against  think  it  would ;  and  one  reason  for  think- 

him,  shall  answer  them  in  the  way  point-  ing  so  is,  I  conceive  that  it  has  been  tried 

ed  out,  not  according  to  the  circumstan-  to  a  great  extent ;  for  in  some  of  the  pld 

ces  as  stated,  but  according  to  any  varia-  orders  there  are  declarations  expressly 

tion  of  circumstances  not  affecting  the  made,  that  no  person  is  to  answer  so  that 

substance  of  what  is  so  charged  ?  —  I  be-  his  answer  should  be  a  negative  pregnant, 
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§  39.   The  practice  of  putting  special  interrogatories  seems  to 
have  been  derived  from  the  Civil  Law.     By  that  law,  when  the 

jet  these  rules  seem  not  to  have  answered  in  tfie  other.    The  defendant  was  a  pro- 

the  pnipose.     They  have  always  had  fessional  man,  if  I  recollect  right,  whose 

recourse  back  to  the  old  interrogatories ;  answer  I  was  prepa^ng.    When  I  first 

and  no  person,  but  one  who  has  been  in  saw  him  upon  his  answer,  he  was  very 

the  constant  habit  of  preparing  pleadings,  much  surprised  to  find  that  I  had  an- 

can  be  aware  of  the  difficulties  which  are  swered  the  question  in  one  place  different 

met  with,  even  in  obtaining  instructions  from  his  instructions.    I  sat  down  with 

from  a  client.    I  have  frequently  been  him  to  peruse  the  answer,  and  when  we 

obliged  to  say  to  my  client, '  You  see  the  came  to  the  first  question,  I  read  to  him 

inteirogatory  is  put  in  this  shape ;  you  the  question,  and  I  said, '  Now  your  an- 

must  answer  it  in  this  shape ;  it  is  not  swer  which  you  have  written  in  the  mar- 

•uAdent  that  you  answer  generally.'    I  gm,  is  to  this  efifect ;  I  will  reduce  it  into 

hare  more  than  once  had  it  said  to  me,  technical  language ;  is  that  true  ? '  '  Cer- 

•  I  cannot  answer  differently.'  *  Very  tainly,  it  is  true.'  We  went  through  the 
wen,  sir ;  then  if  you  try  another  ezcep-  answer,  and  then  at  last  came  to  the 
tion,  the  necessary  consequence  is,  you  other  passage :  *  Now,'  said  I,  *  this  is 
may  be  in  the  Fleet  until  you  have  an-  your  language  to  this  passage  ? '  '  Yes, 
swered  it.'  Then,  when  it  has  been  it  is.'  Then  I  said, '  We  will  turn  it  into 
brought  to  that,  I  have  got  an  answer,  technicaUanguage.'  And  I  went  on  with 
and  a  very  material  one.  the  answer :    '  Now,  if  you  please,  we 

"  Q.  13.  Do  you  apprehend,  that  the  will  return  back,  and  compare  the  two 

same  warning,  given  in  the  same  man-  passages '  (which  I  had  put  on  a  separate 

oer,  as  to  consequences,  that  would  re-  piece  of  paper) ;  '  have  the  goodness  to 

•nit  from  a  general  rule  of  the  court,  read  them,  and  let  me  know  which  you 

would  not  have  the  same  effect  ?  —  I  do  wish  to  stand.'    ^e  took  them,  and  read 

not  think  it  would ;  unless  the  gentleman,  them,  and  they  were  a  palpable  contra- 

who  put  the  question,  was  to  do  tlie  same  diction  to  each  other.    He  thanked  roe 

thing  which  the  plaintiff's  counsel  now  for  my  attention  to  the  situation  in  which 

does ;  that  is,  sit  down  and  put  it  in  he  would  have  been,  and  altered  the  one, 

the  shape  of  an  interrogatory,  and  say,  as  the  fact  was.    Now,  that  gentleman,  I 

*  These  are  the  words  in  which  the  ques-  believe,  did  not  wish  to  mislead  me ;  but 
tion  is  put ;  do  you  now  tell  me  how  you  his  attention  being  directed  at  one  time 
answer  to  those  particular  words.'  Be-  to  one  view  of  the  case,  and  at  another 
sides,  counsel  seldom  see  the  defendants,  period  to  another  view  of  the  case,  he  had 

'*  Q.  14.  Do  you  think  it  would  not  be  fallen  into  an  unintentional  mistake ;  and 
sufilcient  to  inform  him,  that  that  is  the  I  am  persuaded  that,  if  the  uiterrogato- 
way  in  which  the  court  would  consider  ries  are  not  put  pointedly,  there  will  be 
the  question,  and  that  they  would  require  many  mistakes  of  that  kind.  If  those 
an  answer,  as  if  the  question  had  been  so  mistakes  did  not  occur,  it  ^ould  very  f  re- 
put  under  their  general  rule  ?  —  I  do  not  quently  happen,  that  even  if  a  party 
think  it  would ;  I  can  mention  a  very  wished  to  state  a  fact  as  well  as  he  un- 
strong  instance,  which  occurred  to  my-  derstood  it,  you  would  not  get  at  the 
self.  There  was  the  same  question  put  whole  truth,  unless  you  put  the  question 
in  rather  a  different  manner,  in  two  to  him  In  detail.  In  bills  which  are  chiefly 
different  parts  of  the  bill.  In  the  statements  of  deeds,  there  would  be  very 
instructions  for  answer  to  the  in-  little  difficulty ;  but,  whenever  a  pleader 
terrogatories,  in  one  pUce  it  was  an-  comes  to  a  complicated  statement  of 
swered  directly  contrary  to  what  it  was  facts,  it  is  necessary  to  be  very  precise  in 
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plaintiff  had  put  in  his  positions  or  narrative  of  his  case,  the  de- 
fendant was  to  put  in  his  contestations  or  negations  of  those  posi- 
tions ;  and  the  plaintiff  had  liberty  to  examine  the  defendant  upon 
interrogatories  to  supersede  the  necessity  of  proof.  These  were 
called  the  lU>eUus  articulatus ;  which  was  generally  put  in  after 
the  first  act  or  proceeding,  where  the  defendant  had  answered  the 
positions.^  In  chancery  the  positions  and  the  libellus  articulatus 
are  thrown  into  one  bill.  But  still  they  must,  as  in  the  Ciyil  Law, 
relate  the  one  to  the  other ;  and  hence  the  rule,  that  the  interrog- 
atories must  arise  out  of  the  facts  alleged  in  the  bill,  may  be  read- 
ily traced  back  to  its  Roman  source.^ 

§  40.  The  eighth  part  of  the  bill  is  the  prayer  for  reli^.  This 
of  course  must  vary  according  to  the  circumstances  of  the  partic- 
ular case,  and  the  nature  of  the  relief  sought.^  The  usual  course 
is  for  the  plaintiff  in  this  part  of  the  bill  to  make  a  special  prayer 
for  the  particular  relief,  to  which  he  thinks  himself  entitled,  and 
then  to  conclude  with  a  prayer  of  general  relief  at  the  discretion 
of  the  court.  The  latter  can  never  be  properly  and  safely  omit- 
ted ;  because  if  the  plaintiff  should  mistake  the  relief,  to  which  he 
is  entitled  in  his  special  prayer,  the  court  may  yet  afford  him  the 
relief,  to  which  he  has  a  right,  under  the  prayer  of  general  relief, 
provided  it  is  such  relief  as  is  agreeable  to  the  case  made  by  the 
bill.^    But  if  there  is  no  prayer  of  general  relief,  then  if  the  plain- 

the  interrogatories."  Beport  of  Chancery  4  Mad.  408;  Beaumont  v,  BouUbee,  5 

Commiflsioneri,  9th  March,  1826,  Appx.  Yea.  405 ;  Hiem  v.  Mill,  18  Vet.  119, 120; 

p- 1*  2.  English  v,  Fozall,  2  Peters,  596 ;  [Hob- 

1  Gilb.  For.  Bom.  00 ;  Ante,  {  14,  and  son  v.  M'Arthur,  16  Peters,  195 ;  Dan- 
note.  The  proceedings  in  the  ecdesiasti-  forth  v.  Smith,  28  Vt  247 ;  Hilleary  v. 
eal  courts  bear  a  close  resemblance  to  Hurdle,  6  Gill,  106 ;  Scudder  v.  Young, 
those  of  the  Civil  Law.  "  In  the  eoclesi-  25  Malice,  153.]  The  usual  form  of  the 
astical  courts,"  says  Mr.  Hare,  "where  prayer  is,  "To  the  end,  therefore,  that  the 
the  defendant  is  likewise  required  to  said  defendant  and  his  confederates,  &c., 
make  an  answer  or  discovery  upon  oath,  may,  upon  their  several  and  respective 
the  answer  is  in  a  wholly  distinct  instru-  corporal  oaths,  &c.,  &c.  (stating  the  inter- 
ment from  the  responsive  allegation,  rogatory  part),  and  that  the  said  defend- 
wliich  contains  the  defence."  Hare  on  ant  may  come  to  a  just  and  fair  account, 
IMscovery.  223.  &c.,  &c.  (stating   the   particular  relief 

«  Gilb.  For.  Rom.  90,  91 ;  Id.  21-24,  asked),  and  that  your  orator  may  have 

26, 27,  44, 46 ;  Ante,  §  14,  and  note.  such  f\irther  and  other  relief  in  the  prem- 

*  Mitf.  Eq.  PI.  by  Jeremy,  46;  8  ises,  as  the  nature  of  his  case  shall  re- 
Wooddes.  Lect  56,  p.  869.  quire,  and  as  to  your  lordship  (or  your 

*  Mitf.  £q.  PI.  by  Jeremy,  88,  46;  honors)  shall  seem  meet;  (or,  that  your 
Cooper,  Eq.  PI.  18, 14;  Barton's  Suit  in  orator  may  be  ftirther  and  otherwise  re- 
£q.  40,  41,  and  notes ;  Wilkinson  v.  Beal,  lleved  in  the  premises  according  to  equity 
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tiff  sbonld  mistake  the  relief,  to  which  he  is  entitled,  no  other  re- 
lief can  be  granted  him,  and  his  suit  most  fail,  at  least  unless  an 
amendment  of  the  prayer  is  allowed.^ 

§  41.  It  has  been  said,  that  a  prayer  of  general  relief,  without 
a  special  prayer  of  the  particular  relief,  to  which  the  plaintiff 
thinks  himself  entitled,  will  be  sufficient,  and  that  the  particular 
reUef,  which  the  case  requires,  may  at  the  hearing  be  prayed  at 
tiie  bar.'  This,  as  a  general  rule,  may  be  true ;  but  it  is  not  uni- 
Tersal.  Thus,  for  example,  an  injunction  will  not  ordinarily  be 
granted  under  a  prayer  for  general  relief ;  but  it  must  be  ex- 
pressly prayed;  because  the  defendant  might,  by  his  answer, 
make  a  different  case  under  the  general  prayer,  from  what  he 
would,  if  an  injunction  were  specifically  prayed.^    So,  a  writ  of 

and  good  coDAcience  ").    See  IMontEq.  408;  Cook  v,  Martyn,  2  Atk.  2;  Grimes 

PL  79,  note  (/) ;  Van  Heyth.  Eq.  Drafts,  v.  French,  2  Atk.  141 ;  Topham  v.  Con- 

8 ;  Barton's  8ait  in  Eq.  40,41 ;  3  Wooddes.  ttantine,  Taml^rn,  186 ;  Manaton  v.  Moles- 

Lect.  66,  p.  969;    Cooper,  Eq.  PL  14;  worth,  1  Eden,  26,  and  note  (6);  Mitf. 

English  n.  Foxall,  2  Peters,  695 ;  Cock-  Eq.  PL  by  Jeremy,  46,  note  (or) ;  3  Wood- 

erell  r.  Dickens,  8  Moore,  P.  C.  98, 136.  des.  Lect  56,  p.  872,  873.    In  Cook  v. 

1  Cooper,  Eq.  PI.  14 ;  Cook  v.  Martyn,  Martyn,  2  Atk.  8,  Lord  Hardwicke  is  re- 

2  Atk.  2 ;  Palk  r.  Clinton,  12  Ves.  62-^;  ported  to  have  sidd:  "Praying  general 

Weymonth  v.  Boyer,  1  Yes.  Jr.  426;  relief  is  sufficient,  though  the  plaintiff 

Wooddes.  Lect.  56,  p.  372,  878.    In  the  should  not  be  more  explicit  in  the  prayer 

cases  of  biUs  for  cliaritles,  and  of  bills  on  of  the  bill ;  and  Mr.  Bobins,  a  very  enii- 

behalf  of  infants,  courts  of  equity  will  nent  counsel,  used  to  say,  general  relief 

grant  relief   upon    any  matter  arising  was  the  best  prayer  next  to  the  Lord's 

upon  the  state  of  the  case,  though  it  be  Prayer."    In  Dormer  v.  Fortescue,  8  Atk. 

not  particularly  mentioned  and  insisted  182,  Lord  Hardwicke  quotes  the  same  ex- 

on  and  prayed  by  the  bill.    8tapilton  v.  pression,  and  attributes  it  to  a  Mr.  Dob- 

Stapilton,  1  Atk.  6 ;  Attorney  General  o.  bins.    Qusere,  which  Is  the  correct  name  ? 

Jeanes,  1  Atk.  866;  Attorney  General  Mr.  Eden,  in  his  note  to  Manaton  v, 

0.  Gleg,  1  Atk.  866 ;  Attorney  General  v.  Molesworth,  1  Eden,  26,  note  (b),  says  It 

Soott,  1  Ves.  418 ;  Attorney  General  v.  was  Mr.  Robins ;  and  Lord  Northington, 

Brooke,  18  Ves.  326 ;  Attorney  General  in  the  same  case,  quotes  the  saying  as  a 

e.  ViTian,  1  Buss.  286 ;  Barton's  Suit  in  common  one. 

Eq.  40,  note  (i).    These  cases,  therefore,         •  Savory  r.  Dyer,  AmbL  70,  note; 

constitute  exceptions  to  the  general  rule.  Wright  d.  Atkyns,  1  Ves.  &  B.  814 ;  2 

Bee  also  Attorney  General  u.  Jackson,  11  Story  Eq.  Jur.  §  862, 868 ;  Eden  on  In- 

Ves.  871, 872;  2  Mont  Eq.  PI.  note  B.  X.  junct.  ch.  8,  p.  48;  Id.  ch.  16,  p.  821 ;  1 

p.  120, 121 ;  Mitf.  Eq.  PI.  by  Jeremy,  27,  Smith,  Ch.  Pr.  46.    And  It  seems,  that 

89,  and  note  (t) ;  Id.  65,  note  (la) ;  Colton  the  prayer  for  an  injunction  must  not 

V.  Ross,  2  Paige,  896.  only  be  in  the  prayer  of  relief,  but  in  the 

*  Mitf.  Eq.  PI.  by  Jeremy,  88,  89;  prayer  of  process.    Wood  v.  Beadell,  3 

Cooper,  Eq.  PI.  14 ;  Barton's  Suit  in  Eq.  Sim.  278;  Hinde,   Ch.  Pr.  17,  18.  (a) 

40,  note  (1) ;  IK^lkinson  v.  Beal,  4  Mad.  The  usual  form  of  praying  is,  "May  it 

(a)  It  was  so  held  in  two  recent  cases  v.  Franklin  Co.,  64  Me.  402 ;  Willett  v, 
in  America.    Lewiston  Falls  Manuf.  Co.    Woodhams,  1  III.  App.  411. 
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ne  exeat  regno  will  not  ordinarily  be  granted  unless  expressly 
prayed  for  in  the  bill.^ 

§  42.  But,  even  when  a  prayer  of  general  relief  is  sufficient,  the 
special  relief  prayed  at  the  bar  must  essentially  depend  upon  the 
proper  frame  and  structure  of  the  bill ;  for  the  court  will  grant 
such  relief  only,  as  the  case  stated  will  justify ;  and  will  not  ordi- 
narily be  so  indulgent,  as  to  permit  a  bill  framed  for  one  purpose 
to  answer  another,  especially  if  the  defendant  may  be  surprised  or 
prejudiced  thereby.*  Thus,  if  a  bill  is  brought  for  an  annuity,  or 
rent  charge  of  ten  pounds  per  annum,  left  un^er  a  will,  and  the 
counsel  for  the  plaintiff  pray  at  the  bar,  that  they  may  drop  the 
demand  of  the  annuity  or  rent  charge,  and  insist  upon  the  land 
itself,  out  of  which  the  annuity  or  rent  charge  issues,  the  court 
will  not  grant  it,  for  it  is  not  agreeable  to  the  case  made  by  the 
bill.^  If,  therefore,  the  plaintiff  doubts  his  title  to  the  relief  he 
wishes  to  pray,  the  bill  should  be  framed  with  a  double  aspect,  so 
that,  if  the  court  should  decide  against  him  in  one  view  of  the 
case,  it  may  yet  afford  him  assistance  in  another.^  (a) 

please  your  lordship  (or  your  honors),        *  Grimes  v.  French,  2  Atk.  141 ;  Dor- 

the  premises  considered,  to  grant  unto  mer  o.  Fortescue,  3  Atk.  124, 182. 
your  orator,  not  only  his  Migesty's  most        ^  Mitf.  £q.  PI.  by  Jeremy,  39 ;  Bennet 

gracious  writ  of  injunction,  issuing  out  of  v,  Vade,  2  Atk.  326 ;  Barton's  Suit  in  Eq. 

and  under  the  seal  of  this  honorable  court  41,  note  (l);    Cooper,   £q.  PL  14;    3 

to  be  directed  to  the  said (the  de-  Wooddes.  Lect.  55,  p.  871 ;   Colton  v. 

fendant),  to  restrain  him,  &c.,  &c.,  against  Ross,  2  Paige,  396 ;  Lloyd  v.  Brewster,  4 

your  orators,  touching  any  of  the  matters  Paige,  587.    [Although  alternative  cases 

in  question ;  but  also  his  Majesty's  most  may  be  presented  by  the  same  bill,  and 

gracious  writ  of  subpoena  to  be  directed  alternative  relief   prayed,  the   plaintiff 

to  the  said (the  defendant),"  &c.,  must  sue  in  the  same  capacity,  and  can- 

&c.    Hinde,  Ch.  Prac.  17,  18.  not  claim  to  maintain  two  distinct  char- 

^  Sharp  V,  Taylor,  11  Sim.  50 ;  Post,  acters  in  the  suit ;  as  that  he  has  a  valid 

§  44,  note.  claim  against  a  corporation  in  his  indi- 

2  Mitf.  £q.  PI.  by  Jeremy,  38 ;  Cooper,  vidual  capacity,  and  also  that  he,  on  be- 

Eq.  PL  14;  Jones  v.  Parishes  of  Mont-  half  of  himself  and  the  other  shareholders, 

goroery,  3  Swanst  203 ;  Legal  v.  Miller,  2  has  a  valid  claim  against  other  parties, 

Ves.  299 ;  Walpole  v,  Orford,  8  Ves.  416 ;  thus  making  himself,  as  to  the  company, 

Hiern    v.    Mill,    18  Ves.    118,    119;    3  or  the  shareholders,  virtually,  both  plain- 

Wooddes.  Lect.  55,  p.  872 ;  Walker  v,  tiff  and  defendant.    Thomas  v,  Hobler,  8 

Devereaux,  4  Paige,  229 ;    [Scudder  v.  Jur.  n.  8.  125.    Where  alternative  relief 

Young,  25  Maine,  158.1  is  prayed,  a  distinct  line  should  be  drawn, 

(a)  Under  the  prayer  for  general  re-  prayer,  interest  may  be  decreed  against  a 

lief,  interest  will  not  usually  be  decreed  trustee  in  a  proper  case.  Glenn  v.  Cockey, 

upon  a  balance  :  Weymouth  t;.  Boyer,  1  16  Md.  446.    In  Dyer  v,  Vinton,  10  R.  I. 

Ves.  Jr.  416,  426 ;  1  Dan.  Ch.  Prac.  (4th  517,  upon  a  bill  for  the  sale  of  land  held 

Am.  ed.)  882 ;  2  Id.  1369 ;  but  under  this  in  common,  and  division  of  the  proceeds, 
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§  48.  On  this  and  many  other  accounts,  it  has  been  very  prop- 
erly remarked,  that  the  prayer  of  a  bill  demands  a  good  deal  of 

dearly  elating  the  respective  facts  on  two  inconsistent  causes  of  action,  be- 
which  the  inference  of  law  is  to  arise  on  cause  it  alleges  a  formal  deed,  whicli  re- 
each  alternative  view.  The  plaintiff  is  cites  a  contract  for  sale  by  the  plaintiff 
not  allowed  to  allege  two  inconsistent  of  certain  lands  and  shares  to  the  defend- 
•tates  of  facts,  and  ask  relief  in  the  alter-  ant,  and  conveys  the  lands  to  the  defend- 
native ;  but  he  may  state  the  facts  and  ant  for  a  specified  price,  and  in  consider- 
ask  alternative  relief  according  to  the  ation  of  a  guaranty  against  liability  on 
oonduaion  of  law  which  tlie  court  may  the  shares,  and  alleges  that  the  deed  was 
draw  from  them.  Rawlings  v.  Lambert,  made  to  enable  the  defendant  to  manage 
1  Johns.  &  H.  468.  Where  each  branch  the  property  in  the  plaintiff's  absence, 
of  the  alternative  relief  prayed  is  com-  temporarily,  and  that  the  price  had  never 
plete  in  itself,  the  defendant  cannot  pro-  been  paid,  and  that  in  the  mean  time  the 
tect  himaelf  from  answering  on  the  plaintiff  had  paid  calls  on  the  shares, 
ground  that  one  branch  of  the  relief  is  asking  to  have  the  property  restored  to 
demurrable,  for  that  would  be  a  demurrer  him ;  but  if  the  court  should  declare  the 
to  the  whole  bill.  Marsh  v.  Keith,  1  defendant  entitled  to  hold  under  the 
Drew.  &  Sm.  342.  Nor  will  the  court,  on  deed,  that  the  plaintiff  may  hold  a  lien 
motion  of  the  defendant,  where  the  bill  upon  the  property  for  the  price  and  the 
daims,  in  one  view,  that  a  conveyance  sums  paid  by  him  on  his  shares  since  the 
U  fraudulent,  and  in  another  that  it  is  execution  of  the  deed.  Davies  v.  Otty, 
valid,  and  in  the  latter,  as  wdl  as  the  for-  2  De  G.,  J.  &  S.  288.  A  person  who  asks 
mer,  daims  an  account,  but  upon  differ-  the  interference  of  a  court  of  equity  is 
ent  grounds,  and  with  different  results,  not  bound,  as  the  price  of  such  interfer- 
order  the  plaintiff  to  elect  upon  which  ence,  to  bring  the  whole  matter  into 
daim  he  will  proceed,  and  have  the  equity.  Hence  a  bill  to  restrain  the  de- 
other  stricken  from  the  bill.  Redmond  fendant  from  setting  up  a  plea  in  an 
o.  Dana,  8  Bosw.  (N.  T.)  615.  A  dis-  action  at  law,  upon  equitable  grounds, 
jnnctive  allegation,  ody  one  alternative  which  the  plaintiff  might  equally  have 
of  whidi  is  ground  of  relief,  is  bad.  Lucas  availed  himself  of  at  law,  is  not  demur- 
9.  Oliver,  84  Ala.  626.  The  plaintiff  can-  rable  merely  because  it  does  not  go  on  to 
not  obtain  relief  inconsistent  with  the  pray  compensation  or  any  other  conse- 
case  made  by  the  bill.  Mathers  v.  quential  relief  in  equity.  Stewart  i;. 
Gieen,  86  L.  J.  Ch.  1.  A  bill  is  not  de-  Great  Western  BaUway,  2  De  G.,  J.  &  S. 
morrable,  on  the  ground  that  it  sets  up  819.] 

and  also  praying  general  relief,  it  was  Holland  v,  Holland,  L.  R.  18  Eq.  406. 
hdd  that  the  bill  ought  to  contain  a  If  a  vendor  files  a  bill  for  specific  per- 
prayer  for  partition,  although  by  statute  formance,  and  fails  to  make  out  a  good 
the  court  was  authorized,  in  suits  in  title,  he  cannot,  under  the  prayer  for 
equity  for  partition,  to  order  a  sale  upon  general  relief,  obtain  an  order  for  an 
motion  of  any  party  to  the  suit.  This  inquiiy  as  to  the  management  of  the 
question,  arising  under  a  similar  statute,  property  while  in  the  defendant's  pos- 
baa  given  rise  to  conflict  of  decision  in  session,  with  a  view  to  obtaining  corn- 
England,  but  seems  to  be  now  settled  in  pensation,  dthough  the  bill  contains 
accordance  with  the  view  taken  in  the  charges  of  mismanagement,  introduced 
case  from  Rhode  Island,  in  which,  how-  to  show  a  waiver  by  the  defendant  of  all 
ever,  the  English  cases  are  not  referred  objections  to  the  title.  Stevens  r.Guppy, 
ta  See  Teall  o.  Watts,  L.  R.  11  Eq.  3  Russ.  171,  185.  But  under  the  prayer 
218;  Aston  v.  Meredith,  L.  R.  11  Eq.  601 ;  for  general  relief,  and  without  a  special 
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consideration  and  attention ;  and  an  accurate  specification  of  the 
matters  to  be  decreed  in  complicated  cases  requires  great  discen^- 
ment  and  experience.'  Where  special  orders  and  provisional  pro- 
cesses are  required,  founded  on  peculiar  circumstances,  such  as 
writs  of  injunction,  writs  of  ne  exeat  regno^  orders  to  transfer 
funds,  or  to  preserve  property  pending  the  litigation,  they  are 
usually  made  the  subjects  of  a  special  prayer.^  (a)  Indeed,  the  fre- 
quent applications  made  for  amendments  of  the  prayers  of  bills  is 
a  proof  at  once  of  the  value  of  special  prayers,  and  also,  of  the  in- 
trinsic difficulty  of  foreseeing  all  the  exigencies,  which  may  arise 
in  the  progress  of  a  suit,  which  may  require  new  relief. 

1  Cooper,  £q.  PL  18 ;    8  Wooddes.    by  Jeremy,  46, 47 ;  Barton's  Suit  in  Eq. 
Lect.  66,  p.  372.  41,  note  (2) ;  Moore  v.  Hudson,  6  ICad. 

<  Cooper,  Eq.  PL  18, 14 ;  Mitf .  Eq.  PL    218 ;  Hinde,  Ch.  Prac.  17, 18. 

prayer,  if  the  relief  sought  under  the  gen-  Gonales  v,  Htikil,  49  Ala.  260 ;  Gibeon  v. 

eral  prayer  is  consistent  with  the  case  McCormick,  10  Gill  &  J.  65 ;  Anderson  v. 

made  by  the  biU,  a  sale  may  be  set  aside :  De  Soer,  0  Gratt.  868 ;  Dodd  v,  Benthal, 

Baperp.  Sanders,  21  Gratt.  60;  or  a  writ-  4  Heisk.  601;  Hall  v.  Pierce,  4  W.  Ya. 

ten  instrument  cancelled :  Roche  v.  Mor-  107 ;  Primm  v.  Raboteau,  66  M«.  407 ; 

gell,  2  Sch.  &  Lef.  721,  729 ;  Prewit  v.  Flanders  v.  Chamberlain,  24  Mich.  805 ; 

Graves,  6  J.  J.  Marsh.  114, 125;  Bdwarev.  and  see  1  Dan.  Ch.  Prac.  (4th  Am.  ed.) 

Craig,  6  Lit.  (Ky.)  407  ;  or  specific  per-  877,  et  seq.    As  to  the  appointment  of  re- 

formance  may  be  decreed :  Hart  v.  Gran-  ceivers  without  a  speciid  prayer  therefor, 

ger,  1  Conn.  164, 168 ;  or  an  account  may  see  Post,  §  48,  note  (a).    As  to  relief 

be  ordered :  Galloway  v,  Galloway,  68  granted  under  the  prayer  for  general  re- 

Tenn.  828.    8o,  under  this  prayer,  and  in  lief  in  bills  of  interpleader,  see  Post, 

order  to  prerent  a  multiplicity  of  suits,  §  297  a,  note  (a). 

upon  a  bill  to  restrain  a  trespass,  damages  (a)  By  the  weight  of  authority  a  re- 
may  be  awarded  for  injury  caused  by  the  oeiyer  may  be  appointed  under  the 
trespass  prior  to  the  injunction.  Winslow  prayer  for  general  relief,  or  upon  motion, 
V.  Nay  son,  113  Mass.  411.  In  Emerson  v.  without  a  special  prayer  therefor  in  the 
Simm,  6  Fish.  Pat  Cas.  281,  it  was  held  bill.  Malcolm  v.  Montgomery,  2  MoUoy, 
that,  upon  a  biU  for  an  account  of  the  600 ;  Bowman  v.  Bell,  14  Sim.  892 ;  Os* 
gains  and  profits  arising  from  the  in-  borne  v.  Hanrey,  1  Y.  &  Coll.  Ch.  116 ; 
fringement  of  a  patent,  damages  allowed  Ladd  v.  Harvey,  21 N.  H.  614 ;  Henshaw 
by  statute  in  addition  to  profits,  might  be  v.  Wells,  9  Humph.  668 ;  Hottenstein  v. 
decreed  under  the  prayer  for  general  relief.  Conrad,  9  Kansas,  486.  But  see,  amira. 
So,  also,  under  this  prayer,  upon  a  bill  for  Pare  v.  Clegg,  7  Jur.  N.  8.  1136.  The 
specific  performance,  a  lien  created  by  the  state  of  the  authorities  is  not  satisfactory. 
contract,.may  be  declared  and  enforced  :  Mr.  DanieU  (2  Dan.  Ch.  Prac.  {4th  Am. 
Kirksey  o.  Means,  42  Ala.  426 ;  or  repay-  ed.)  1788, 1784)  says,  that  a  receiver  wiU 
ment  of  the  purchase  money  may  probably  not  be  appointed  before  decree,  unless 
be  ordered,  where  the  biU  is  filed  by  the  there  is  a  specific  prayer  therefor  in  the 
purchaser.  Bullock  v.  Adams,  20  N.  J.  bill,  for  which  Pare  r.  Clegg  is  alone  cited ; 
£q.  367.  Other  decisions,  illustrating  the  but  that  at  the  hearing,  or  after  decree,  a 
scope  of  the  prayer  for  general  relief,  are  receiver  may  be  appointed,  though  not 
Texas  v.  Hardenberg,  10  Wall.  68;  Hay-  prayed  by  the  bill;  but  the  American 
ward  t*.  National  Bank,  96  U.  S.  611 ;  authorities  cited  above  are  not  noticed. 
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f  44.  The  ninth  part  of  the  bill  is  the  prayer  of  process,  to 
compel  the  defendant  to  appear,  and  answer  the  bill,  and  abide 
the  determination  of  the  coart  on  the  subject.  Care  must  be 
taken  in  this  part  of  the  bill  to  insert  the  names  of  all  persons  who 
are  intended  to  be  made  parties ;  for  it  is  a  general  rule,  that  none 
are  parties,  although  named  in  the  bill,  against  whom  process  is 
not  prayed.^  The  ordinary  process  prayed  is  a  writ  of  subpoena, 
which  requires  the  defendant  to  appear  and  answer  the  bill,  on  a 
certain  day,  named  in  the  writ,  under  a  certain  penalty.^    In  the 

1  Cooper,  Eq.  PI.  Id ;  Fawkes  v.  Pratt,    are  without  the  jurisdiction,  and  may 

1  P.  Wms.  593 ;  Windsor  v,  Windsor,    properly  be  made  parties,  the  bill  may 

2  Dick.  707 ;  Brasher  v.  Van  Cortlandt,  pray  that  process  may  issue  to  make  them 
2  Johns.  Ch.  245.  It  is  said,  in  Haddock  parties  to  the  bill,  if  they  should  come 
V.  Tomlinson,  2  Sim.  &  Stu.  219,  not  to  within  the  Jurisdiction."  The  28d  Rule 
be  necessaiy  to  pray  process  against  per-  is  as  follows :  ''  The  prayer  for  process 
sons  who  are  charged  in  the  bill  to  be  out  of  subpcona  in  the  bill  shall  contain  the 
of  the  Jurisdiction.  It  was  held,  in  Mu-  names  of  all  the  defendants  named  in  the 
DOS  r.  De  Tastet,  1  Bear.  109,  note,  and  introductory  part  of  the  bill,  and  if  any 
recognized  by  the  master  of  the  rolls  in  of  them  are  known  to  be  infants  under 
Brookes  r.  Burt,  1  Bear.  106,  100,  tluit  age,  or  otherwise  under  guardianship, 
there  should,  in  such  case,  be  a  prayer  for  shall  state  the  fact,  so  that  the  court  may 
process  against  the  absent  party.  And  take  order  thereon  as  justice  may  require, 
It  is  the  usual  practice,  where  any  of  the  upon  the  return  of  the  proces.  If  an  in- 
defendants  are  out  of  the  Jurisdiction,  for  Junction,  or  a  writ  of  ne  exeat  regno,  or  any 
the  plaintiff  to  state  the  fact  in  his  bill,  other  special  order  pending  the  suit,  is 
and  to  pray  process  against  them,  when  asked  for  in  the  prayer  for  relief,  that 
they  shall  oome  within  the  Jurisdiction,  shall  be  sufficient,  without  repeating  the 
1  Smith,  Ch.  Prac  45;  Mitf.  Eq.  PI.  by  same  in  the  prayer  for  process." 
Jeremy,  164, 166.  If  the  plaintiff  should  ^  Com.  Dig.  Chancery,  D.  1;  Gilb. 
not  pray  process  against  a  party  defend-  For.  Rom.  87.  The  usual  form  of  the 
ant  out  of  the  jurisdiction,  and  the  party  prayer  for  a  subpoena  Is :  "  May  it  please 
should  come  under  the  jurisdiction  in  the  your  lordship  (or  your  honors)  to  grant 
progress  of  the  suit,  the  plamtiff  would  unto  your  orator  his  majesty's  most  gra- 
be  compelled  to  amend  his  bill,  or  to  file  clous  writ  of  subpoena  (or,  the  most  gra- 
ft supplemental  bill,  if  he  was  not  entitled  dous  writ  of  subpoena  of  the  state  of 

to  amend,  so  as  to  bring  the  party  before  or  of  the  United  States  of  America),  to 
the  court.  Mitf.  Eq.  PI.  by  Jeremy,  165.  be  directed  to  the  said  A.  B.  and  the  rest 
The  22d  of  the  Equity  Rules  of  the  Su-  of  the  confederates  when  discovered, 
preme  Court  of  the  United  States,  January  thereby  commanding  them  and  every  of 
Term,  1842,  provides  as  follows :  "  If  any  them  at  a  certain  day  and  under  a  cer- 
persons,  other  than  those  named  as  de-  tain  pain  therein  to  be  specified  (or, 
fendanU  in  the  bill,  shall  appear  to  be  therein  to  be  inserted)  personally  to  be 
necessary  or  proper  parties  thereto,  the  and  appear  before  your  lordship  (or,  your 
bill  shall  aver  the  reason  why  they  are  honor  or  honors)  in  this  honorable  court, 
not  made  parties,  by  showing  them  to  be  and  then  and  tliere  to  answer  to  all  and 
without  the  Jurisdiction  of  the  court,  or  singular  the  premises,  and  to  stand  to 
that  they  cannot  be  joined  without  oust-  (perform)  and  abide  such  order  and  do- 
ing the  Jurisdiction  of  the  court  as  to  the  cree  therein,  as  to  your  lordship  (or,  to 
other  parties.    And,  as  to  persons  who  your  honors,  or  to  this  hononible  court) 
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case  of  privilege  of  the  peerage,  in  England,  a  letter  missive  re- 
questing the  defendant  to  appear  and  answer  the  bill  is  first 
prayed,  and  on  his  default  the  prayer  of  a  subpoena.^  In  the  case 
of  corporations  aggregate,  the  process  of  subpoena  is  the  same  as 
in  ordinary  cases ;  but  the  bill  sometimes  prays,  that  in  case  of 
their  default  to  appear  and  answer  the  bill,  the  writ  of  distringas 
may  issue  to  compel  them  to  do  so.^    In  cases  where  the  writ  of 

shall  Beem  meet  (or,  shall  seem  agree-  Barton's    Suit   in  Eq.  42,  note;  Com. 

able  to  equity  and  good  conscience),  and  Dig.  Chancery,  D.  2 ;  Gilb.  For.  Bom. 

your  orator  shall  ever  pray."    Barton's  66-67. 

Suit  in  £q.  41,  42;  1  Mont.  Eq.  PI.  80,         ^  Cooper,  Eq.  PI.  16,  17.    Mr.  Cooper 
note    (y) ;    Van  Heyth.  Eq.  Drafts.  9;  (Eq.  PL  16,  17)  says,  that  "In  the  case 
Hinde,  Ch.  Prac.  17, 18.    When  tlie  bill  is  of  a  corporation  aggregate,  where  the 
only  for  discorery,  or  to  perpetuate  the  answer  is  under  the  common  seal,  the 
testimony  of  witnesses,  the  clause  follow-  bill  must  pray,  that  a  writ,  called  a  writ 
ing  the  words,  "  to  answer  all  and  singn-  of  distringas,  may  issue  under  the  great 
lar  the  premises,"  is  omitted,  as  no  decree  seal,  which  is  for  the  purpose  of  distrain- 
ts asked,  or  is  proper.    Barton's  Suit  in  ing  them  by  their  goods  and  chattels, 
£q.  48,  note  (1).     [The  prayer  for  an-  rents  and  profits,  until  they  obey  the 
swer  in  a  bill  in  equity  is  not  required  to  summons   or   direction   of  the   court." 
be  special,  or  in  any  particular  form.    It  From  this  language  it  would  seem  indis- 
has  been  held  sufficient  to  ask  that  the  pensable,  in  a  suit  against  such  a  corporar 
defendant  be  held  to  answer  the  mat-  tion,  to  insert  a  prayer  for  such  a  writ, 
ters  hereinbefore  alleged.   Ames  o.  King,  But  I  cannot  find  any  sufficient  authority 
9  Allen,  268.]  for  such  a  position.    It  seems  no  more 
^  In  England,  in  case  any  defendant  necessary,  than  it  would  in  common  cases 
has  privilege  of  peerage,  or  is  a  Lord  of  to  pray  for  an  attachment  and  other 
Parliament,  a  prayer  for  a  letter-missiye  processes,  when  the  party  does  not  ap- 
to  him,  requesting  him  to  appear  and  pear  and  answer ;  and  this  is  never  done, 
answer  the  bill,  is  put  in  (as  is  stated  in  The  right  to  the  ulterior  processes  re- 
the  text)  before  the  prayer  of  process  of  suits  from  the  general  authority  of  the 
subpcena.    And  the  prayer  of  the  latter  court  to  compel  obedience  to  its  own 
is  only  in  default  of  the  defendant's  com-  commands.    The  distringas  is  to  compel 
pliance  with  that  request.    The   usual  the  corporation  to  answer  as  well  for  the 
form  is,  "  May  it  please,  &c.,  to  grant  contempt  as  to  the  bill.    Harrey  t;.  East 
unto  your  orator  your  lordship's  letter-  India  Co.,  2  Vem.  896;  b.  c.  Prec.  Ch. 
missive,  to  be  directed  to  the  said  defend-  129,  cited  by  Mr.  Cooper,  does  not  sup- 
ant,  the  earl  of,  &c.,  desiring  him  to  ap-  port  his  doctrine ;  but  only  the  modified 
pear  and  answer  your  orator's  said  bill,  doctrine  above  stated.    See  1  Harris.  Ch. 
or  in  default  thereof,  his  majesty's  most  Prac.  by  Newl.  ch.  27,  p;  149,  where  the 
gracious  writ  of  subpoena,"  &c.    Barton's  form  of  a  distringas  is  given.    It  com- 
Suit  in  Eq.  42,  note;  1  Smith,  Ch.  Prac.  mands  the  sheriff  to  distrain  the  lands 
76,  76,  97.    In  case  the  Attorney  Gen-  and  tenements  (not  the  rents  and  profits), 
eral,  as  an  officer  of  the  crown  or  govern-  goods  and  chattels  of  the  corporation, 
ment,  is  made    a  defendant,    the   bill,  &c.,  &c.,  and  that  he  shall  answer  to  the 
instead  of  praying  process  against  him,  court  for  the  said  goods  and  chattels,  and 
prays  that  he  may  answer  it  upon  being  the  rents  and  profits  of  the  land,  &c 
attended   with  a  copy.     Mitf.  Eq.    PI.  Barton's  Suit  in  Eq.  94,  96.    See  also  1 
by  Jeremy,  46 ;  Cooper,  Eq.  PI.  16,  17 ;  Smith,  Ch.  Prac.  46,  98,  99. 
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injunction  is  sought,  it  should  not  only  be  included  in  the  prayer 
for  relief,  but  also  in  the  pmyer  for  process.^ 

§  45.  The  process  of  subpoBna  seems  first  to  have  been  intro- 
duced into  the  Court  of  Chancery,  to  compel  an  appearance  to  a 
suit  in  equity,  by  Bishop  Waltham,  who  was  chancellor  in  the 
reign  of  Richard  the  Second.^  It  was  anciently  and  originally  a 
process  in  the  courts  of  common  law,  where  it  was  used,  and  still 
continues  to  be  used,  to  compel  the  attendance  of  witnesses  to  at- 
test the  truth  of  facts,  and  give  testimony.^  It  is  supposed  by  9ome 
authors  to  have  been  introduced  from  the  courts  of  common  law 
into  the  Court  of  Chancery,  because  it  was  the  newest  process  that 
was  used  in  case  of  attestation  by  that  law.^  And,  perhaps,  the 
authority  to  issue  it  was  derived  from  the  statute  of  West.  2,  ch. 
24,  which  gave  authority  to  the  chancellor  to  issue  new  writs  in 
cases,  where  the  existing  writs  did  not  afford  a  remedy  for  cases, 
falling  under  the  like  right.^  It  bears  a  close  analogy,  also,  to  the 
citation,  or  vocatio  injii8^  of  the  Civil  and  Canon  Law ;  and  con- 
sidering that  the  Chancery  was  in  those  early  times  in  the  posses- 
sion of  the  ecclesiastical  dignitaries,  it  is  by  no  means  improbable 
that  it  was  modelled  upon  the  basis  of  the  latter.^ 

1  Haddock  c  Tomlinson,  2  Sim.  &  of  Law,  192 ;  Treatise  on  the  Writ  of 

Bta.  219;  Hinde,  Ch.  Prac.  17;  Ante,  Subpoena,  Harg.  Law  Tracts,  324>  826, 

§  41.    Where  a  writ  of  ne  exeat  regno  is  882,  888 ;  Id.  801. 

•ooghl,  it  is  ordinarily  included  in  the  *  See  Halifax,  Anl.  of  Civ.  Law,  ch.  9, 

pnLjer  of  relief  and  of  process.    It  was  p.  109,  ch.  10,  p.  122 ;  Conset's  Prac.  26 ; 

held  m  Sharp  v.  Taylor,  11  Sim.  60,  that  Barton's  Suit  in  £q.  61,  note  (1) ;  Gilb. 

it  ought  not  to  be  granted,  unless  ex-  For.  Rom.  21,  26,  27.    Mr.  Barton,  in  his 

pressly  prayed  for  in  the  bill.    However  Treatise  on  Suits  in  Equity,  p.  61,  note 

this  may  be  in  general,  there  are  certain-  (1),  has  made  the  following  remarks  on 

ly  cases  in  wluch  it  has  been  thought  not  the  writ  of  subpoena :   "  This  writ  an- 

to  be  absolutely  indispensable ;   as,  for  swers  to  the  Citaiio  certts  de  causii  in  the 

example,  when,  at  the  filing  of  the  bill.  Civil  Law  (see  Gib.  Cod.  T.  xliv.  c.  2). 

there  was  no  reason  to  suppose  the  de-  It  was  first  applied  to  the  purpose  of 

fendant  meant  to  go  out  of  the  realm,  compelling  an  appearance  to  a  suit  in 

Ante,  §  41.    Collinson  v.  ,  18  Ves.  equity  in  the  reign  of  Richard  IL,  when 

863;  Moore  v.  Hudson,  6  Mad.  218;  1  Bishop  Waltham,  then  chancellor,  ap- 

Smith,  Ch.  Prac.  61.    See  the  form  of  a  pears  to  have  adopted  it  in  pursuance  of 

prayer  for  ne  exeat  in  Hinde,  Ch.  Prac.  16.  Stat.  West.  2,  ch.  24,  which  (to  prevent 

s  Barton's  Suit  in  Eq.  7,  8;  Id.  61,  the  multiplicity  of  petitions  to  Parliament 

note  ( 1) ;  3  Reeves,  Hist,  of  Law,  192.  for  the  formation  of  writs  adapted  to  such 

>  Oilb.  For.  Rom.  87;  1  Story,  £q.  new  causes  as  were  daily  arising)  enacted 

Jar.  §  46  ;  8  Black.  Com.  62,  63.  that  '  guotiescmque  de  coetero  evenerit   in 

*  Gilb.  For.  Rom.  87.  Cancdlaria,quod  in  uno  cam  reperitur  breve, 

•  Barton's  Suit  in  Eq.  61,  note  (1);  8  etin  consimili  casu  cadente  sub  eodem  Jure, 
Black.  Com.  62,  68.    See  3  Reeves,  Hist  el  simili  indigenU  remedio,  non  reperitur,  cm- 
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§  46.  Sacli  are  the  formal  parts  of  an  original  bill  for  relief,  as 
it  is  usually  framed ;  upon  which  Lord  Redesdale  has  made  the 
following  remarks :  "  Some  of  them  are  not  essential ;  and,  par- 
ticularly, it  is  in  the  discretion  of  the  person  who  prepares  the 
bill,  to  allege  any  pretence  of  the  defendant  in  opposition  to  the 
plain tifiE^s  claims,  or  to  interrogate  the  defendant  specially.  The  in- 
discriminate use  of  these  parts  of  a  bill  in  all  cases  has  given  rise 
to  a  common  reproach  to  practisers  in  this  line,  that  every  bill  con- 
tains the  same  story,  three  times  told.  In  the  hurry  of  business, 
it  may  be  difficult  to  avoid  giving  ground  for  the  reproach ;  but  in 
a  bill,  prepared  with  attention,  the  parts  will  be  found  to  be  per- 
fectly distinct,  and  to  have  their  separate  and  necessary  operation.*'  ^ 

corderU  derici  de  CaneeUana  in  hrtvifacien-  serred,  boweyer,  that  neither  the  BtatuU 
do*  This  writ  was  always  Tehemently  nor  order  have  entirely  put  a  stop  to  this 
opposed  by  the  courts  of  common  law ;  mode  of  proceeding,  though  it  is  always 
and  baring  sometimes,  it  seems,  been  is-  done  at  the  risk  of  costs."  See  also  the 
sued  upon  groundless  allegations,  it  was  Treatise  on  the  Writ  of  Subpoena,  Harg. 
enacted  by  15  Hen.  VI.  ch.  4,  at  the  in-  Law  Tracts,  822,  824,  882. 
stigation  of  the  Commons,  that  no  writ  ^  Mitf .  Eq.  PI.  by  Jeremy,  47.  See 
of  subpcena  should  be  granted  in  future,  also  Cooper,  Eq.  PI.  17,  18.  Mr.  Bell's 
till  surety  had  been  found  to  answer  to  testimony  in  his  examination  before  the 
the  party  aggrieved  for  his  damages  and  Chancery  Commissioners,  ahieady  cited 
expenses,  in  case  the  plaintifiE  failed  to  in  a  note  to  §  88,  is  very  direct  to  the  same 
make  good  the  charges  in  his  bill.  This  purpose.  The  following  extract  of  his  an- 
security,  however,  has  long  fallen  into  dis-  swers  to  subsequent  questions  put,  eluci- 
use  (a  matter  there  is  frequently  reason  to  date  this  whole  subject  much  more.ftiUy. 
lament),  and  is  now  required  only  in  cases  '' Q.  24.  Supposing  a  bill  in  equity, 
where  the  plaintiff  either  resides  abroad,  according  to  the  present  form  in  use,  to 
or  is  likely  soon  to  quit  the  kingdom.  be  a  narrative  of  facts,  which  it  may  be 
''A  custom  formerly  prevailed  (though  necessary  to  prove,  either  by  discovery 
contrary  to  the  more  ancient  practice)  of  from  the  defendant,  or  by  extrinsic  evi- 
issuing  the  subpcena  before  the  bill  had  dence ;  does  it  occur  to  you,  that  any  va- 
been  filed.  This  gave  rise  to  the  stat  of  riation  of  the  present  form  could  be  sub- 
8  and  4  Ann.  ch.  16,  by  which  it  is  pro-  stituted  to  the  advantage  of  the  suitor, 
vided,  that  'no  subpcena,  or  any  other  sui>posuig  the  pleader  to  prepare  hi« 
process  for  appearance,  do  issue  out  of  pleadings  according  to  the  present  form, 
any  court  of  equity,  till  after  the  bill  be  with  due  care  and  skill  ?  —  I  think  not. 
filed  with  the  proper  officer  in  the  respec-  It  is  very  difficult  to  impress  any  person 
tive  courts  of  equity  (except  only  in  cases  with  all  the  difficulties  of  the  case,  except 
of  injunctions  to  stay  waste  or  proceed-  a  person  who  has  been  laboring  a  long 
ings  at  law,  in  which  cases,  therefore,  it  time  at  pleading.  But  when  one  has 
may  still  be  done),  and  a  certificate  been  sitting  for  years  at  one's  desk,  try- 
thereof  granted  by  the  proper  officer.'  ing  to  prepare  bills  to  extract  truth,  and 
And  as  a  still  fiirther  check  on  this  prac-  in  answers,  wishing  to  give  a  fair  and 
tice,  it  remains  an  order  of  the  Court  of  reasonable  answer,  one  really  is  obliged, 
Chancerjft  that '  all  bills  there  filed  shall  be  I  think,  to  come  to  that  conclusion ;  I 
dated  on  the  day  they  are  brought  into  never  could  bring  my  mind  to  any  other 
the  Six  Clerks'  office.'    It  Is  to  be  ob-  conclusion. 
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§  47.  We  may  conclude,  what  is  here  said  on  the  general  struo- 
tore  and  form  of  a  bill,  by  the  remark,  that  every  bill,  whether  . 
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Q.  26.  After  all  the  pains  jon  hare  beforehand  the  pleader  perftotly  well 
taken  in  framing  a  bill,  have  jon  not  knows  the  defendant  is  incapable  of  giv- 
foond  yourself  frequently  disappointed,  ing  an  answer,  —  when  that  case  occurs, 
and  obliged  to  reframe  your  bill,  in  or-  would  it  not  be  sufficient,  as  a  general 
der  to  obtain  a  full  answer  1  —  Certainly,  rule,  that  the  plaintiff  should  confine  his 
And  in  cases  where  a  defendant  is  desur-  interrogatories  to  those  points  only,  to 
ous  to  give  a  full  answer,  where  the  an-  which  he  knows,  or  suspects,  or  be- 
swer  is  to  be  obtained  first  through  the  lieves  the  defendant  is  able  to  give  an 
medium  of  a  solicitor,  who  perhaps  has  answer  ? — The  difficulty  in  doing  that  is 
not  time  to  attend  to  this  business  him-  this :  The  formal  parts  of  a  bill  one  is 
self ;  next,  by  extracting  it  from  a  man,  obliged  to  leave  to  clerks,  or  to  Junior 
who,  if  a  man  of  moderate  intelligence,  pupils,  and  it  would  be  almost  impossible 
is  still  not  used  to  technical  language,  or  to  get  through  business  with  the  despatch 
used  to  give  those  precise  answers,  which  required,  if  we  were  obliged  to  look  into  it 
a  witness  ought  to  do ;  if  you  do  lay  the  with  such  minuteness  as  to  fix  on  those 
positive  questions  before  those  persons,  parts,  if  they  could  be  distinguished. 
yon  will  seldom  be  able  (even  if  they  "Q.  27.  Would  it  be  attended  with 
wish  to  give  you  all  the  information  they  advantage  if  the  pleader  were  to  pencil, 
possess)  to  get  it  from  them ;  you  will  for  the  use  of  his  derk,  those  parts  to 
get  a  great  deal  of  information,  probably,  wliich  he  wishes  to  confine  his  mterroga- 
tbat  you  do  not  want,  but  they  will  omit  tories  1  —  I  do  not  think  it  could  be  done. 
very  material  points ;  and  it  is  not  till  If  the  point  is  material  to  the  case  made 
initnictions  are  sent  back  two  or  three  against  the  defendant,  whether  he  knows 
tunes,  pointing  their  attention  partiou-  it  or  not  must  be  matter  of  coqjecture. 
burly  to  the  interrogatories,  and  writing  The  draftsman  generally  takes  care  to 
dowut  perhaps,  the  interrogatory  with  interrogate  the  defendant  to  whatever  is 
your  own  hand,  or  the  essential  part,  that  material  against  him. 
yon  are  able  to  get  out  the  truth.  I  re-  "  Q.  28.  Does  the  person  who  pre- 
ooUect  one  case,  which  occurred  to  my-  pares  a  bill  always  know  how  far  the 
self  in  practice ;  I  could  not  get  my  client  several  parties  to  that  bill  are,  or  are  not 
to  answer  a  particular  part  of  a  bill.  The  acquainted  with  the  several  transactions 
parties  took  exceptions  more  than  once ;  stated  in  it  1  —  It  is  very  seldom  that  he 
they  thought  we  were  keeping  back  can  know  the  exact  information  they 
something  or  other.  At  last  my  client,  have  upon  the  subject. 
the  solicitor,  said  to  me,  '  Really,  I  do  **  Q.  29.  Would  not  the  exhibitmg 
not  know  how  to  give  you  any  further  particular  interrogatories  to  particular 
information.'  I  said,  *  Tou  must ;  the  parties,  instead  of  including  all  in  a  gen- 
other  parties  insist  upon  it ;  and  if  you  exal  interrogatory,  very  much  increase 
cannot  give  fhrther  information,  your  the  length  of  the  bill?  — I  think  it  would, 
client  most  go  to  the  Fleet,  and  remain  if  you  framed  distinct  interrogatories 
tin  he  does  give  further  information.'  upon  the  same  parts  of  a  bill,  with  a  view 
At  last  I  prevailed  upon  him  to  set  se-  to  different  parties, 
rionsly  to  the  business,  and  he  procured  **  Q.  80.  The  drawing  of  the  mterrog- 
tnf onnation,  which  decided  the  case ;  but  ative  part  of  a  bill  is  left  to  clerks  or  pu- 
it  decided  it  Ui  favor  of  my  client.  pils  1  —  Qenerally,  that  part  is  so  much  a 
**  Q.  26.  As  it  must  frequently  happen  formal  part,  that  the  pupils  prepare  it. 
that  the  statements  of  a  bill,  either  in  the  The  pleader  must  peruse  it  himself,  and 
whole  or  in  a  great  part,  are  such,  that  see  that  it  is  correct ;  and  when  he  comes 
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original  or  not,  most  have  the  signature  of  counsel  annexed  to  it.^ 
This  rule  appears  to  have  been  adopted  at  an  early  period,  and  at 
least  as  early  as  the  time  of  Sir  Thomas  More.'  The  great  object 
of  this  rule  is,  to  secure  regularity,  relevancy,  and  decency  in  the 
allegations  of  the  bill,  and  the  responsibility  and  guaranty  of  coun- 
sel, that  upon  the  instructions  given  to  them,  and  the  case  laid 
before  them,  there  is  good  ground  for  the  suit  in  the  manner  in 
which  it  is  framed.  Hence  it  is  that  counsel  are  held  responsible 
for  the  contents  of  the  bill ;  and  if  it  contains  matter  which  is 
irrelevant,  impertinent,  or  scandalous,  such  matter  may  be  ex* 
punged ;  and  the  comisel  may  be  ordered  to  pay  costs  to  the  party 
aggrieved.^    And  this  duty  has  been  enforced  by  several  pointed 

general  orders  of  the  Court  of  Chancery.^  (a) 

• 

to  that  part  which  requires  particular  at-  is  said  to  have  commenced  in  the  time  of 

tention*  he  gives  that  particular  attention  Si/  Thomas  More,  in  consequence  of  an 

to  it.  order  made  hy  him.    Before  that  time, 

"  Q.  81.  Do  you  consider  the  present  it  seems  that  the  court  itself  examined 

interrogative  part  of  the  bill  requisite  to  the  bill ;  that  afterwards  the  chancellor 

obtain  a  full  answer,  in  the  majority  of  delegated  that  power  to  particular  coun- 

cases,  or  only  in  cases  of  particular  diffi-  sel,  and  that  subsequently  an  order  was 

culty  1  —  In  the  majority  of  really  con-  made  that  no  bill  should  be  filed  unless 

tested   cases,    unless    it  is  those  cases  under  the  hand  of  a  double  reader,  or  of 

where  the  whole  question  depends  upon  one  of  the  king's  counsel;  but  at  length, 

the  construction  of  certain  deeds."    Re-  od  account  of  the  increase  of  business, 

port  of  Chancery  Commissioners,  1826,  the  court  referred  them  to  the  honor  of 

Appendix  4.  the  bar  at  Urge.    But  if  the  bill  is  not 

iMitf  Eq.  PI,  by  Jeremy,  48;  and  signed  by  counsel,  or  the  signature   is 

note  (a);   1  Prax.  Aim.  Cur.  Can.  4;  1  counterfeit,  or  disavowed,  in  the  first  case 

Mont  Eq.  PI.  76;  Cooper,  Eq.  PI.  18;  the  bill  will  be  dismissed  on  the  defend- 

Prench  r.  Dear,  6  Ves.  647 ;  Kirkley  ».  ant's  demurrer ;  and  in  the  other,  on  the 

Burton,  6  Mad.  878 ;  Barton's  Suit  in  Eq.  fact  being  made  known  to  the  court,  it 

43,  note  (2) ;  1  Smith,  Ch.  Prac.  64, 169.  will  be  ordered  to  be  taken  off"  the  file." 

[  In  Dwight  V,  Humphreys,  8  McLean,  See  also  Harg.  Law  Tracts,  802.      The 

104,  it  was  held  that  signmg  on  the  back  of  24th  of  the  Equity  Rules  of  the  Supreme 

a  bill  is  sufficient.  If  a  bill  is  filed  without  Court  of  the  United  States,  January, 

tlie  signature  of  counsel,  it  may  be  taken  1842,  expressly  requires  the  signature  of 

firom  the  files,  on  motion  of  the  defend-  counsel  to  the  bill  for  the  same  purpose, 

ant.     Carey  v.  Hatch,  2  Edw.  Ch.  190.  •  Mitf.  Eq.  PI.  by  Jeremy,  48 ;  Cooper, 

A  biU  cannot  be  signed  after  it  is  filed,  Eq.  PI.  18,  19 ;  Gilb.  For.  Rom.  210,  211 ; 

without  an  order  of  court.    Partridge  v.  Emerson  v.  DalUson,  1  Ch.  194 ;  Supra, 

Jackson,  2  Edw.  Ch.  620.]  note. 

*  Mr.  Cooper,  in  his  treatise  on  Equity  4  Beames,   Ord.   in  Ch.  26,  69,  70, 

Pleadings  (p.  18),  says:  "This  practice  166-167. 

(a)  Under  a  rule  of  court  requiring  the  But  signing  the  bill  in  the  firm  name  by 

bill  to  be  signed  by  counsel,  the  bill  must  one  member  of  a  firm  of  counsellors  is 

be  signed  by  counsel  personally,  and  it  is  sufficient    Hampton  v,  Coddington,  28 

not  enough  that  his  name  appears  upon  N.  J.  Eq.  667. 
it    Davis   t*.  Davis,  19  N.  J.  Eq.  180. 
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§  48.  The  subject  of  scandal  and  impertinence  in  a  bill,  as  well 
as  the  general  rules  and  principles  which  apply  to  the  material 
allegations  of  a  biU,  as  to  certainty,  and  accuracy,  and  fulness  of 
statement,  and  other  matters,  will  be  more  fully  considered  here- 
after.^ It  is  sufficient,  in  this  place,  to  haye  explained  the  general 
nature  and  character  of  this  part  of  Equity  Pleadings.^  Our  next 
inquiry  will  be,  as  to  the  persons  who  may  sue,  and  be  sued,  by  a 
bill  in  equity,  and  the  manner  in  which  the  suit  is  to  be  brought 
and  defended.  We  shall  then  proceed  to  the  inquiry,  what 
persons  are  proper  and  necessary  parties  to  such  a  bill;  and 
when  and  under  what  circumstances  parties  may  be  dispensed 
with.  Having  disposed  of  these  preliminaries,  we  shall  then  be 
prepared  to  resume  the  consideration  of  the  mode  of  stating  the 
material  facts  in  a  bill,  and  the  rules  by  which  due  certainty, 
order,  and  propriety  of  statement  in  regard  to  these  facts  are  in- 
sured and  attained. 


CHAPTER  HI. 

BILLB  IN  EQtriTY.  —  PABTIBS  WHO  HAVE  CAPACITY  TO  SUB  AND 

BE  SUED. 

§  49.  In  the  first  place,  then,  let  us  consider,  who  may  sue  in 
equity.  The  king  or  government  may  (as  has  been  already 
stated)  sue  in  a  court  of  equity,  not  only  in  suits  strictly  on  behalf 
of  the  crown  or  government,  for  its  own  peculiar  rights  and  inter- 
ests ;  but  also  on  behalf  of  the  rights  and  interests  of  those  who 
partake  of  its  prerogative,  or  claim  its  peculiar  protection.^    In  all 

^  Pott,  S  266,  868.  atoriesy   the  tolicitor  who  drew   them 

*  As  to  scandal  and  impertinence,  in  may  be  required  to  pay  the  costs.    Post, 

interrogatories  to  witnesses,  and  also  in  §  266-268.    If  scandal  and  impertinence  is 

the  answers  of  witnesses,  it  may  here  be  in  the  answer  of  witnesses,  not  specifically 

sUted,  that  the  court  will  refer  the  dep-  called  for  by  the  interrogatories,  as  in 

ositions  to  a  master  to  ascertain  such  their  answers  to  the  general  interroga- 

matters,  and  if  he  reports  that  there  is  tory,  the  witnesses  will  be  liable  to  pay 

such  scandal,  and  impertinence,  the  same  the  costs.     Gude  t;.  Mumford,  2  T.  & 

win  be  ordered  to  be  expunged  from  the '  Coll.  446, 448.    Post,  §  881  a. 
depositions,  and  the  cosU  paid  by  the        *  Ante,  §  8;  Mitf.  £q.  Fl.  by  Jeremy, 

offending  party.    Thus,  if  there  has  been  4,  21-24;  Cooper,  Eq.  PI.  21,  22,  101, 

impertinenee  and  scandal  in  the  mterrog-  102;   Attorney   General   o.   Vernon,  1 
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such  cases  the  suit  is  institiifted  by  the  proper  public  officer,  to 
whom  that  dutj  is  intrusted ;  and  this  ordinarily  is  the  Attorney 
General.^  Where  the  suit  immediately  concerns  the  rights  and 
interests  of  the  crown,  the  public  officer  sues  in  his  own  official 
name  without  uniting  that  of  any  other  person.  But  where  the  suit 
does  not  immediately  concern  the  rights  or  interests  of  the  crown, 
but  only  those  who  partake  of  its  prerogaiiye,  or  are  under  its 
peculiar  protection,  or  the  subject-matter  is  puUid  juri$^  there 
the  Attorney  General  sues  generally  (but  it  is  not  absolutely 
necessary)  at  the  relation  of  some  other  person,  who  is  named  as 
relator  in  the  bill,  and  who  becomes  thereby  responsible  for  the 
costs.' 

§  50.  Suits  on  b^alf  of  bodies  politic  and  corporate,  and  of 
persons,  who  do  not  partake  of  the  prerogatiye  of  the  crown  or 
goyemment,  and  who  haye  no  claim  to  its  particular  protection, 
are  instituted  by  themselyes,  either  alone,  or  under  the  protection 
of  others.^  Bodies  politic  and  corporate,  and  all  persons  of  full 
age,  not  being  9,  feme  covert^  idiot,  or  lunatic,  or  otherwise  subject 
to  some  special  disability,  may  by  themselyes  alone  exhibit  a  bill, 
or  the  like  persons  may  sue  at  law ;  ^  for,  with  the  exceptions  aboye 
alluded  to,  it  may  be  laid  down  as  a  general  rule,  that  all  sorts 
and  conditions  of  persons,  from  the  highest  to  the  lowest,  may  sue 
in  courts  of  equity.^  Indeed,  under  peculiar  circumstances,  courts 
of  equity,  which  are  said  to  delight  in  justice  and  mercy,  will  per- 
mit poor  persons  to  sue  in  forma  pauperis^  where  they  are  unable 
to  carry  on  such  suits  from  want  of  pecuniary  means ;  and,  then, 
counsel  will  be  assigned  to  them  by  the  court,  and  they  are  ex- 
empted from  the  payment,  of  ordinary  fees.^ 

§  51.  The  incapacities  to  sue  are,  as  at  law,  of  two  sorts :  first, 
those  which  are  absolute ;  and,  secondly,  those  which  are  partial. 
The  absolute  are  such  as,  while  they  continue,  wholly  disable  the 

Vera.  277,  282;  b.  c.  Id.  870;  1  Mont  «  Mitf .  Eq.  PI.  by  Jeremy,  24 ;  Cooper, 
Eq.  PI.  84 ;  Edwards  on  Parties  in  Equi-  Eq.  PL  24 ;  Edwards  on  Parties  in  Equi- 
ty, 60, 61 ;  Calvert  on  Parties,  ch.  8,  §  26»  ty,  34-86 ;  Calvert  on  Parties,  ch.  8, 
p.  801-808.  §  18,  p.  255,  260. 

1  Ibid.  »  Cooper,  Eq.  PL  24. 

«  Ante,  i  8 ;  Mitf .  Eq.  PL  by  ITeremy,  •  1  Harris.  Ch.  Prac  by  Newl.  389, 

22-24;  Cooper,  Eq.  PL  21,  22, 101, 102 ;  300;  Wyatt,  Pr.  Beg.  819;  Beames,  Ord. 

Attorney  General  v.  Vivian,  1  Russ.  285-  •  in  Ch.  44,  50,  284 ;  Cooper,  Eq.  PL  24. 

287 ;   1  Mont  Eq.  PI.  84  ;   Calvert  on  As  to  when  a  party  once  admitted  to  sue 

Parties,  ch.  8,  §  26,  p.  801-808.  in  forma  pauperis  may  be  attached  for 

*  Mitf.  Eq.  PI.  by  Jeremy,  24;  Cooper,  costs,   see  Davenport  u,  Davenport,  1 

Eq.  PL  24.  FhilL  124. 
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party  to  sue.  The  partial  are  such  as  disable  the  party  to  sue  by 
himself  alone,  without  the  aid  of  another.  The  absolute  incapaci- 
ties, in  England,  are  outlawry,  excommunication,  attainder,  and 
alienage.^  In  America,  the  two  former  are  either  wholly  unknown, 
or,  if  known  at  all,  are  of  very  limited  local  existence.  Alienage 
alone  does  not  in  either  country  constitute  a  general  disability  to 
sue  in  courts  of  law  or  of  equity ;  but  only  alienage  combined  with 
the  character  of  enemy.  An  alien  friend  has  a  right  to  sue  in 
any  court ;  an  alien  enemy  is  incapable  of  suing  while  he  remains 
an  enemy,  at  least  unless  under  very  special  circumstances.^ 

§  52.  The  ground  of  this  distinction  may  be  stated  almost  in 
the  very  language  of  a  distinguished  judge.  Alien  friends  come 
into  the  country,  either  (as  was  formerly  the  case)  with  a  letter 
of  safe  conduct,  or  under  a  tacit  permission,  which  presumes  that 
authority.  So,  if  they  continue  to  reside  here  after  a  war  breaks 
out  between  the  two  countries,  they  remain  under  the  benefit  of 
that  protection,  and  are  impliedly  temporary  subjects  of  the  coun- 
try where  they  reside.  But  if  the  right  of  suing  for  redress  of  the 
injuries,  which  they  receive,  were  not  allowed  them,  the  protection 
sBorded  would  be  incomplete,  and  merely  nominal.  This  claim  to 
the  protection  of  the  courts  of  the  country  does  not  apply  to  those 
aliens  who  adhere  to  the  public  enemies  of  the  country.  They 
seem,  upon  every  principle,  to  be  incapacitated  from  suing  either 
at  law  or  in  equity.' 

§  58.  A  doubt  has  arisen,  whether  this  doctrine  is  applicable 
to  bills  of  discovery,  as  it  clearly  is  to  biUs  of  relief  by  an  alien 
enemy>  Upon  principle,  there  would  not  seem  ordinarily  to  be 
any  solid  ground  for  any  distinction.  The  disability  to  sue  is  per- 
BonaL  It  takes  away  from  the  public  enemies  the  benefit  of  the 
courts  of  a  country,  whether  the  suit  be  for  the  purpose  of  imme- 
diate relief,  or,  to  give  assistance  by  a  discovery  in  obtaining  that 
relief  elsewhere.    Perhaps  the  discovery  made  might  be  available 

1  liitf.  Eq.  Fl.  by  Jeremy,  226-229;  An>retcht  v.  Sossmann,  2  Yes.  &  B.  828; 

Bettnesy  Ord.  in  Cb.  27 ; v,  Davles,  Edwards  on  Parties  in  Equity,  216-218 ; 

19  Yes.  81;  1  Mont  Eq.  PI.  82,  88;  2  Calvert  on  Parties,  cb.  8,  $  27,  p.  811, 

Mont.  Eq.  PL  111-115;  Cooper,  Eq.  PL  812;  Pisani  v.  Lawson,  6  Bing.  N.  C.  90. 
M;  CalTert  on  Parties,  cb.  8,  §  28,  p.        •  Lord  Cb.  Baron  Macdonald,  in  Dau- 

818.  bigny  v.  Darallon,  2  Anst.  467. 

s  Mitf .  Eq.  PL  by  Jerenqr,  229 ;  Coop-        *  Albretcht  v.  Sussmann,  2  Yes.  &  B. 

cr,  Eq.  PL  27 ;  2  Mont.  Eq.  PL  Hi,  116 ;  828,  826. 
Danlngny  v.  DaTallon»  2  Anst  462, 467 ; 
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by  a  suit  abroad ;  and  then  the  same  reason  would  apply  against 
the  auxiliary  suit,  as  against  the  principal  suit.^  An  exception 
might  perhaps  be  allowed  where  the  alien  enemy  is  the  defendant 
in  a  suit  at  law  in  the  country  where  he  brings  the  bill  for  dis- 
covery ;  since  it  may  be  the  only  effectual  means  on  his  part  to 
establish  a  perfect  defence  to  the  suit  at  law.  And,  if  a  country 
will  suffer  an  alien  enemy  to  be  sued  in  its  courts,  it  is  against 
common  justice  to  disable  him  from  the  use  of  the  proper  means 
to  defend  himself  against  a  dishonest  or  unfounded  claim.^ 

1  Daobigny  if.  Davallon,  2  Anst  467,  institute  it  in  the  enemy's  country,  it  was 

468 ;  Cooper,  Eq.  PL  25.  open  to  the  like  objection,  that  he  ought 

3  The  decision  in  Daubigny  t;.  Daval-  not  to  be  aided  there.  The  other  case  in 
Ion,  2  Anst.  462,  is  entirely  in  conformity  the  Exchequer,  cited  in  2  Ves.  &  B.  824, 
with  the  doctrines  held  by  the  courts  of  826,  seems,  from  the  remarks  of  the  vice- 
common  law  and  the  prize  courts  on  this  chancellor,  to  have  been  a  bill  for  a  dis- 
subject.  Co.  Litt  129  (6).  It  seems,  covery  filed  by  the  party  who  was  the 
however,  that  in  a  later  case  in  the  Ex-  original  defendant  in  a  suit  at  law  in 
chequer,  cited  in  Albretcht  v.  Sussmann,  England,  to  obtain  evidence  to  serve  as  a 
2  Ves.  &  B.  328,  826, 827,  it  was  held  that  defence  in  that  suit.  Now,  if  the  original 
a  biU  for  a  discovery  would  lie,  notwith-  plaintiff  could  proceed  in  the  suit  at  law 
standing  the  plaintiff  was  an  alien  enemy,  against  the  original  defendant,  notwith- 
thus  in  effect  overturning  the  case  in  2  standing  his  being  an  alien  enemy  (which 
Anst  462.  The  vice^hancellor,  in  2  Ves.  it  seems  difficult  on  principle  to  main- 
&  B.  826,  said :  ''  The  case  in  the  Court  tain),  it  seems  but  just  and  reasonable 
of  Exchequer  has  gone  the  length  of  de-  that  the  defendant  should  be  treated 
dding,  that  to  a  bill  merely  for  discovery,  throughout  as  entitled  to  use  all  the  evi- 
as  a  defence  at  law,  this  plea  (alien  ene-  dence  authorised  by  law  in  his  defence, 
my)  would  not  hold."  "  And  the  princi-  The  original  plaintiff  ought  not  to  be 
pie  seems  to  have  been,  that  if  an  alien  permitted  in  the  suit  at  law  to  treat  the 
may  be  sued  at  law,  as  he  would  be  al-  original  defendant  as  competent  to  be 
lowed  process  to  compel  the  attendance  sued,  and  at  the  same  time  to  treat  iiim 
of  his  witnesses,  he  should  have  a  discov-  as  incompetent  to  sue  in  equity ;  or,  in 
ery  for  the  same  purpose.  But  I  did  not  other  words,  as  incompetent  to  make  a 
understand  the  court  to  lay  down  that  an  fuU  defence  to  the  suit  at  law.  The  su- 
alien  enemy  could  have  any  relief,  or  any  ing  of  an  alien  enemy  in  an  English  court 
thing  but  discovery  merely ;  and  a  decis-  at  law,  might  well  be  deemed  on  the  part 
ion  to  that  effect  would  lead  to  the  most  of  the  plaintiff  an  admission  of  the  com- 
extensive  consequences.''  Perhaps  the  petency  of  the  defendant  to  be  sued,  and 
doctrine  of  these  different  cases  may  be  a  waiver  of  any  objection  to  his  alienage, 
reconciled  by  attending  to  the  particular  A  bill  in  equity  for  a  discoveiy  may  be 
circumstances  of  eacli.  In  Daubigny  v,  filed  by  an  alien  enemy  in  the  courts  of 
DavaUon,  2  Anst  462,  the  bill  was  the  country  of  which  he  is  the  enemy, 
brought  by  the  plaintiff  for  a  discovery  under  circumstances  which  may  require, 
to  enable  him  to  commence  a  suit  at  law  or  at  least  may  admit  of  very  different 
(probably  in  England).  The  discovery  legal  considerations.  He  may  file  such  a  . 
was  denied ;  and  certainly  the  plaintiff  bill  in  aid  of  a  suit  brought  or  intended  to 
could  not  have  maintained  the  suit  at  law  be  brought  by  him  as  plaintiff  at  law,  in 
in  an  English  court ;  and  if  he  meant  to  the  courts  of  the  country  where  he  brings 
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§  64.  But,  although  an  alien  friend  is  not  incapacitated  to  sue 
in  courts  o|  equity ;  yet  this  doctrine  is  to  be  understood  in  a  lim- 
ited sense,  that  he  is  thereby  under  no  personal  disability  to  sue. 
Still,  the  subject-matter  of  the  suit  must  be  such,  as  will  entitle 
him,  as  an  alien  friend,  to  maintain  it ;  for  if  it  respects  land,  or 
any  demand  of  a  mixed  nature,  partly  real  and  partly  personal,  he 
may  not  be  so  entitled.^  The  disability  of  an  alien  enemy,  how- 
ever, is  not  absolute  to  the  extent  of  destroying  all  his  future  right 
to  sue,  when  peace  has  actually  taken  place  between  the  countries ; 
for,  it  continues  only,  as  the  old  phrase  is,  donee  terrce  fuerint 
commune9  ;  and  then  his  right  is  reviyed.^  The  true  effect  of  the 
disability  of  an  alien  enemy  is  only  to  suspend  the  commencement 
of  any  suit  during  the  war,  or,  if  the  suit  is  already  commenced, 
to  suspend  its  further  progress  until  the  return  of  peace,^  (a) 

hU  bill ;  or  in  the  courts  of  the  country  which  would  not,  or  at  least  might  not, 

of  which  he  (the  plaintiff)  is  a  subject ;  apply  with  equal  force  to  the  former  case. 

or  in  the  courts  of  a  neutral  countiy.   In  If  a  suit  can  be  maintained  at  law  against 

all  these  cases  it  would  seem  clear  that  an  alien  enemy  in  the  courts  of  a  country 

hia  personal  disability  to  sue  ought  to  where  he  happens  to  be,  or  to  whose 

predude  him  from  making  use  of  such  Jurisdiction  he  is  already  subjected,  there 

a  bill  of   disdbvery  in  aid  of  such  a  is  the  strongest  reason  for  saying,  that 

salt.     On   the   other  hand,  the  plain-  he  ought  to  be  entitled  to  use  all  proper 

tiff,  filing  a  biil  for  a  discoTery,  may  means  to  establish  his  defence  upon  the 

be  an  alien  enemy,  who  is  sued  at  law  as  merits  against  such  a  suit.    An  alien 

a  defendant  in  the  courts  of  the  country  friend,  it  is  well  known,  may  maintain  a 

of  which  he  is  the  enemy;   or  in  the  bill  for  a  discovery  in  aid  of  a  suit  in  a  for- 

courts  of  a  neutral  country.    There  may  eign  country.    2  Story,  Eq.  Jur.  {  1406. 

be  good  grounds  for  saymg  that,  in  the  But  see  contra^  Bent  v.  Young,  9  Sim.  180. 

two  latter  cases,  he  ought  not  to  be  per-  ^  Co.  Litt.  129  (6) ;  Cooper,  Eq.  PI.  26. 

mitted,  on  account  of  his  personal  disa-  '  Co.  Litt.  129  (6). 

bility,  to  maintain  a  bill  for  a  discovery  >  Co.   Utt.    129  (6) ;    Hamersley   r. 

in  aid  of  his  defence  to  the  suit  at  law  Lambert,  2  Johns.  Ch.  608 ;    Ex  parte 

in  a  foreign,  hostile,  or  neutral  country,  Boussmaker,  18  Ves.  71. 

{a)  In  Howes  v,  Chester,  33  Oa.  89,  a  An  alien  enemy  may  be  sued,  when  he 
suit  already  pending  when  the  rebellion  can  be  reached  by  process,  but  is  de- 
broke  out  was  held  to  have  been  prop-  prived  of  no  means  of  defence  because  an 
eriy  dismissed  on  the  ground  that  the  enemy.  He  may,  therefore,  have  process 
plalntifls  were  alien  enemies.  The  cur-  for  his  witnesses,  or  a  discovery,  and  may 
rent  of  authority,  however,  supports  the  sue  out  a  writ  of  error.  Masterson  r. 
doctrine  implied  in  the  text,  that  the  Howard,  18  Wall.  99 ;  McVeigh  v.  United 
suit  should  be  continued,  and  not  dis-  States,  11  Wall  269;  Bacon's  Abr.  Tit. 
missed,  when  the  plaintiff  becomes  an  Alien  D.  He  is  entitled  to  notice  of  tlie 
alien  enemy  after  suit  brought  Levine  suit,  but  is  ordinarily  bound  by  notice  by 
F.  Taylor,  12  Mass.  8 ;  Elgee  v.  Lovell,  1  publication,  like  any  non-resident,  to  the 
Woolw.  102;  Faulkland  v..  Stanion,  12  extent  of  the  property  attached,  notwith- 
Mod.  400  standing  the  impossibility  of  his  receiving 

4 
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§  65.  In  respect  to  alien  sovereigns  and  alien  corporations,  there 
does  not  seem  any  difficulty  in  their  maintaining  suits  in  the  courts 
of  equity  of  another  country.  In  respect  to  foreign  sovereigns, 
there  was  formerly  much  forensic  discussion ;  but  the  doctrine  is 
now  es|ablished  in  affirmance  of  their  right,  upon  very  satisfactory 
principles.^  It  would  be  against  all  notions  of  general  justice,  to 
refuse  to  a  foreign  sovereign  the  common  rights  which  are  granted 
to  every  private  individual ;  and,  indeed,  unless  he  were  permitted 
to  sue,  there  would  be  rights  without  a  remedy.  If  a  country 
were  to  refuse  to  permit  a  foreign  sovereign  to  sue  in  its  courts,  it 
might  become  a  just  cause  of  war.^  It  is  true  that  no  sovereign 
is  so  entitled  to  sue,  unless  he  has  been  recognized  by  the  govern- 
ment o£  the  country  in  which  the  suit  is  brought.  But  this  is  a 
mere  result  of  the  principle  of  the  law  of  nations,  which  deems 
such  recognition  necessary,  before  he  is  entitled  to  be  treated  as  a 
sovereign  in  a  foreign  country.^  In  respect  to  foreign  corpora- 
tions, either  private,  or  merely  municipal,  there  seems  no  just 

1  Hallett  0.  King  of  Spain.  2  Bllgh,  83-36;  Calvert  on  Parties,  ch.  3,  $  27,  p. 

R.  8.  61 ;  8.  c.  1  Dow  &  a.  109 ;  Colom-  810,  811. 

bian  Government  o.  RothschUd,  1  Sim.         *  City  of  Berne  v.  Bank  of  En^nd, 

94 ;  South  Carolina  Bank  v.  Case,  8  B.  &  9  Yes.  847 ;  Dolder  v.  Bank  of  England, 

C.  427 ;  Bank  of  Scotland  v.  Ker,  8  Sim.  10  Yes.   862 ;    Dolder  o.   Huntingfleld, 

246 ;  Duke  of  Brunswick  v.  King  of  Han-  11  Yes.  288 ;  Gelston  r.  Hoyt,  8  Wlieat. 

over,  6  Beav.  1.  824;  Cooper,  £q.  PI.  119, 122.    By  the 

.    *  Hullett  p.  King  of  Spain,  2  Bligh,  Constitution  of  the  United  States,  for- 

V.  8.  60;  King  of  Spain  v.  Maehado,  4  eign  sovereigns  and  states  are  expressly 

Buss.  226,  660;  Same  v.  Mendizabel,  6  authorized  to  sue  in  the  courts  of  the 

Sim.  696;  Edwards  on  Parties  in  Equity,  United  States,  (a) 

such  notice  by  reason  of  his  being  within  which  only  violate  his  political  privileges, 
the  hostile  lines.  University  v.  Finch,  18  he  may  bring  a  bill  to  restrain  a  threat- 
Wall  106 ;  Lee  t^.  Rogers,  2  Sawyer,  649 ;  ened  and  unauthorized  wrong  to  his  prop- 
Seymour  V.  Bailey,  66  111.  288  ;  Selden  v.  erty,  or  that  of  his  subjecU,  including  the 
Preston,  11  Bush,  191.  See,  also,  Lud-  circulation  of  spurious  notes  purporting  to 
low  V.  Ramsey,  11  Wall.  681 ;  Dorsey  v,  be  guaranteed  by  his  nation.  Emperor 
Thompson,  87  Md.  26.  of  Austria  v.  Day,  8  De  G.,  F.  &  J.  217. 

(a)  A  foreign  sovereign  may  bring  a  See  Post,  §  69  a.    But  a  foreign  sover- 

civil  suit,  in  tlie  courts  of  the  United  eign,  when  plaintiff  in  a  suit  in  respect  of 

States,  for  injury  to  the  public  property  commercial  transactions,  may  be  required 

of  his  nation ;  and  such  suit  is  not  de-  to  give  security  for  costs,  like  any  non- 

feated  or  abated  by  a  change  in  the  pei^  resident  plaintiff.    Empen^r  of  Brazil  r. 

son  of  the  sovereign,  arising  from  his  Robinson,  6  Dowl.  622 ;  King  of  Greece 

death  or  deposition.    The  Sapphire,  11  v.  Wright,  6  Dowl.  12 ;  The  Beatrice,  86 

Wall.  164.  L.  J.  Adm.  10 ;  Republic  of  Costa  Rica 

While    a   foreign    sovereign    cannot  v.  Erlonger,  8  Ch.  D.  62. 
maintain  a  bill  in  equity  to  restrain  acts 
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ground  to  deny  their  competency  to  sue  in  courts  of  equity  ;  and 
it  has  accordingly  been  a  general  practice  to  maintain  suits  by 
them,  as  founded  in  the  principles  of  international  justice  and 
amity.^ 

§  56.  Partial  incapacity  to  sue  exists  in  the  case  of  infants,  of 
married  women,  of  idiots,  and  lunatics,  and  other  persons,  who  are 
incapable,  or  are  by  law  specially  disabled,  to  sue  in  their  own 
names,  such,  for  example,  as  in  some  of  the  states  of  America,  are 
common  drunkards,  who  are  under  guardianship. 

§  57.  And  first  in  relation  to  infants.  An  infant  is  incapable, 
by  himself,  of  exhibiting  a  bill,  as  well  on  account  of  his  supposed 
want  of  discretion,  as  of  his  inability  to  bind  himself,  and  to  make 
himself  liable  to  the  costs  of  the  suit.^  When,  therefore,  an  infant 
claims  a  right,  or  suffers  an  injury,  on  account  of  which  it  is  neces- 
sary to  apply  to  a  court  of  equity,  his  nearest  relation  is  supposed 
to  be  the  person  who  will  take  him  under  his  protection,  and  insti- 
tute a  suit  to  assert  his  rights,  or  to  yindicate  his  wrongs ;  and  the 
person,  who  institutes  a  suit  in  behalf  of  an  infant,  is  therefore 
termed  his  next  friend  (j)rochetn  amx)?  But  as  it  frequently  hap- 
pens, that  the  nearest  relation  of  the  infant  himself  withholds  the 
right,  or  does  the  injury,  or,  at  least,  neglects  to  give  that  protec- 
tion to  the  infant,  which  his  consanguinity  or  affinity  calls  upon 
him  to  give,  the  court,  in  favor  of  infants,  will  permit  any  person 
to  institute  suits  in  their  behalf ;  and  whoever  acts  the  part 
which  the  nearest  relation  ought  to  take,  is  also  styled  the  next 
friend  of  the  infant,  and  as  such  is  named  in  the  bill.^  The  pro- 
chein  ami  is  also  treated  as  an  officer  of  the  court,  and  responsible 
accordingly.^ 

§  58.  Occasionally,  indeed,  the  true  merits  of  the  bill  may  be 
founded  upon  the  real  or  the  imputed  misconduct  of  the  genel^ 
guardian  of  the  infant,  or  upon  interests  which  the  guardian  has, 

^  Society  for  Propagation  of  the  Gospel        «  Mitf.  Eq.  PL  by  Jeremy,  26;  Cal- 

r.  Wheeler,  2  Gall.  106 ;  Society  for  Propa-  Tert  on  Parties,  ch.  8,  §  29.  815,  816. 
gallon  of  the  Gospel  v.  New  Haven,  8         *  Mitf.  Eq.  PL  by  Jeremy,   26.  26; 

Wheat.  464 ;  Silrer  Lake  Bank  v.  North,  Cooper,  Eq.  PI.  27,  29 ;   1  Harris.  Ch. 

4  Johns.  Ch.  870;  Henrlques  r.  Dutch  Prac.  by  NewL  ch.  67,  p.  861 ;  Hinde,  Ch. 

West  India   Co.,   2  Ld.  Raym.  1582;  Prac.  8;  1  Smith,  Ch.  Prac.  64,  65. 
South  Carolina  Bank  r.  Case,  8  B.  &  C.         »  Morgan  r.  Thorne,  7  M.  &  W.  400, 

427 ;  Bank  of  Scotland  v.  Ker,  8  Sim.  246.  400.    la  this  case,  the  rights  and  duties 

*  Mitf.  £q.  PL  by  Jeremy,  25;  Ed-  ot  tk  prochein  ami  were  largely  discussed 
warda  on  Forties   in  Equity,  182-204; 
Calrert  on  Parties,  cb.  8, }  29,  p.  816-818. 
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and  which  are  in  conflict  with  those  of  the  infant.  In  such  cases 
it  is  obvious,  that  the  infant  most  sue  by  some  other  person,  as 
his  next  friend ;  even  if  he  might  (which  seems  to  be  matter  of 
great  doubt)  sue  by  his  guardian  in  ordinary  cases.^ 

§  59.  The  next  friend  thus  named  is  liable  to  the  costs  of  the 
suit,  and  to  the  censure  of  the  court,  if  the  suit  is  wantonly  and 
improperly  instituted.^  But  if  the  infant  attains  twenty-one  years, 
and  afterwards  thinks  proper  to  proceed  in  the  cause,  he  is  liable 

^  At  law,  an  infant,  having  a  guardian,  the  contrary  appear,  the  general  guardian, 
may  sue  by  his  guardian,  as  such,  or  by  if  the  infant  have  any.  Where  an  infant 
his  next  friend,  though  he  must  always  sues,  or  defends  at  law  by  his  guardian, 
defend  by  his  guardian.  2  Inst  261 ;  1  the  latter  must  have  a  warrant;  though 
Black.  Com.  464.  Why  he  should  not  if  he  sues  by  his  next  friend,  the  prochein 
be  permitted  to  sue  and  be  sued  In  equity  ami  need  not ;  but  both  the  guardian  and 
in  the  same  manner,  does  not  seem  to  be  prochein  ami  must  be  admitted  by  the 
easily  explicable  upon  principle.  It  is  court  in  equity  as  well  as  at  law.  Chand- 
commonly  said,  that  in  equity  he  must  ler  v.  Vilett»  2  Saund.  117  (k);  Mr.  Ser- 
defend  himself,  as  at  law,  by  his  guar-  geant  Williams's  note  (1);  Fitz  N.  B.  27 
dian ;  but  he  cannot  sue  by  his  guardian,  I.  (68, 1.);  1  Udd.  Fr.  ch.  8,  p.  70;  Turner 
but  only  by  his  next  friend.  It  is,  how-  o.  Turner,  2  Str.  709.  Lord  Coke  has  re- 
ever,  laid  down  in  the  Practical  Register  marked,  that  in  our  books  the  names  of 
(Wyatt,  Pr.  Reg.  212)  that  "It  should  guardian  and  prtx:A^m  ami  are  sometimes 
seem,  that  an  infant  may  sue  in  equity,  taken  the  one  for  the  other,  because  the 
either  by  himself,  by  prochein  ami,  or  by  guardian  and  prochein  ami  are  oftentimes 
guardian,  as  the  court  pleases."  And  it  ail  one,  as  the  guardian  in  socage  is  also 
is  added,  "  So  it  should  seem  he  may  de-  prochein  ami,  2  Inst.  261.  The  authority 
fend,  &c.  But  the  course  [is  not  to  call  of  a  prochein  ami  to  sue  for  an  infant 
the  guardian  by  that  name,  but  by  the  seems  derived  from  certain  statutes 
name  of  next  friend ;  yet  if  he  is  adled  passed  in  the  reign  of  Edward  I.  Stat 
by  the  name  of  guardian,  it  is  no  cause  of  Westm.  1,  ch.  48  (2  Inst.  261);  and 
of  demurrer."  The  same  doctrine  is  Stat,  of  Westm.  2,  ch.  16  (2  Inst.  890); 
laid  down  in  the  Cursus  Cancell.  (p.  468),  Co.  Litt  185  (6);  Harg.  note  (1);  Turner 
where  it  is  also  explicitly  stated,  that  an  v.  Turner,  2  Str.  709.  In  practice,  in  the 
infant  may  defend  by  either  of  these  courts  of  law,  an  infant  generally  sues  by 
ways.  The  Pract.  Reg.  cites  Tothill,  10,  his  prochein  ami;  but  in  all  cases  defends 
108, 109,  in  support  of  its  positions  ;  but  by  his  guardian.  2  Saund.  117  {k);  Ser- 
they  are  cases  of  the  answer  of  an  infant,  geant  Williams's  note  (1);  Co.  Litt  185 
And  in  Wood  v.  Norton,  Tothill,  178,  a  (6);  Harg.  note  (1).  Perhaps  the  rule  in 
demurrer,  because  an  infant  sued  by  his  equity  may  not  be  different  in  substance 
prochein  ami,  and  not  by  his  guardian,  from  that  at  law;  though  the  practice 
was  overruled.  See  also  Co.  Litt.  185  may  be  universally  to  sue  in  the  name  of 
(6);  Hargrave's  note  (1).  When  it  is  a  procAein  ami,  and  not  in  that  of  a  guard- 
said,  that  he  must  sue  and  be  sued  by  ian.  SeeOffley  v.  Jenney,  3Cb.  92  (61). 
his  guardian,  it  is  not  to  be  understood,  *  [In  a  suit  at  law  a  prochein  ami  is  not 
as  of  course,  that  it  is  by  his  general  liable  for  costs,  and  is  not  to  be  oonsid- 
guafdian,  but  by  his  guardian  ad  iiiem,  ered  a  party  to  the  suit  Crandall  v.  Slaid, 
admitted  by  the  court  for  this  purpose.  11  Met  268;  Brown  v.  Hull,  16  Vt  678; 
The  person,  so  admitted  as  guardian  ad  Sinolair  v.  Sinclair,  13  M.  &  W.  640.] 
litem,  is  usually,  unless  special  reasons  to 
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to  the  whole  coets.^  If  the  person  who  thus  acts  as  a  friend  of 
the  infant,  does  not  lay  his  case  properly  before  the  court,  by 
collusion,  neglect,  or  mistake,  a  new  bill  may  be  brought  on  behalf 
of  the  infant.  And  if  a  defect  appears  on  the  hearing  of  the  cause, 
the  court  may,  and,  in  favor  of  infants,  generally  does,  order  it  to 
stand  over,  with  liberty  to  amend  the  bill.^ 

§  60.  As  some  check  upon  the  general  license  to  institute  a  suit 
in  behalf  of  an  infant,  if  it  be  represented  to  the  court  of  equity, 
that  the  suit  preferred  in  his  name  is  not  for  his  benefit,  an  in- 
quiry into  the  facts  will  be  directed  to  be  made  by  one  of  the  mas- 
ters of  the  court ;  and  if  he  reports  that  the  suit  is  not  for  the 
benefit  of  the  infemt,  the  court  will  stay  the  proceedings.^  If  two 
suits  for  the  same  purpose  are  instituted  in  the  name  of  an  infant 
by  differtet  persons,  acting  as  his  next  friend,  the  court  will  direct 
an  inquiry  to  be  made  in  the  same  manner,  which  suit  is  most  for 
the  benefit  of  the  infant ;  and  when  that  point  is  ascertained,  it 
will  stay  proceedings  in  the  other  suit.^  This  course  is  indis- 
pensable to  the  security  of  the  rights  of  the  infant,  since  his  con- 
sent to  a  bill  filed  in  his  name  is  not  necessary.^  (a) 

§  61.'  In  the  next  place,  in  relation  to  married  women,  ^r  as 

1  Mitf.  £q.  n.  by  Jeremy,  26 ;  Cooper,  for  the  purpose  of  obtaining  the  custody 

£q;  PL  29.  of  the  person  or  property  of  the  ward. 

>  Mitf.  £q.  PL  by  Jeremy,  26,  27 ;  Id.  The  appointment  of  guardians,  whether 

d9,  note  (i) ;  Id.  66,  note  (m) ;  Britchard  v,  of  the  person  or  property  of  the  ward,  is 

Quinchaot,  Ambler,  147, 148.    As  a  child  to  be  regarded  for  most  purposes  as  en- 

n  ventrt  $a  mere  is  by  law  capable  of  tak-  tirely  local  and  confined  to  the  jurisdic- 

ing  property  to  all  intents  and  purposes,  tion  of  the  state  where  the  appointment 

the  same  as  if  actually  bom,  it  has  been  is  made.     But  for  some  purposes  the 

decided,  that  a  biU  may  be  exhibited  on  English  courts  of  equity  do  recognize  the 

behalf  of  such  infant  in  ventre  ta  mere  by  character  of  a  foreign  guardian.] 
its  next  friend.     In  a  case  of  this  sort,        <  Mitf.  Eq.  PI.  by  Jeremy,  27,  28 ; 

upon  a  bill  filed,  the  court  granted  an  in-  Cooper,  £q.  PL  28 ;  Da  Costa  v.  Da  Costa, 

junction  to  stay  waste.    See  Hale  v.  Hale,  8  P.  Wms.  140. 

Prtc   Ch.  60;  Cooper,  Eq.  PI.  29.    [A         *  Mitf  Eq.   PI.  by  Jeremy,  27,  28; 

foreign  guardian  cannot  be  recognized  as  Cooper,  Eq.  PL  28,  29 ;  Gage  v.  Stafford, 

such  in  the  courts  of  any  other  forum  1  Yes.  644,  646. 

than  that  of  his  appointment.    Grist  v.         *  Mitf.  Eq.  PL  by  Jeremy,  28 ;  Cooper, 

Forehand,  86  Miss.  69.     And  this  will  Eq.  PL  27,  28 ;  Turner  v.  Turner,  2  Eq. 

apply  to  the  institution  of  suits  on  behalf  Abr.  238 ;  8.  o.  2  8tr.  708 ;  Andrews  v. 

of  the  ward,  and   also  to  independent  Cradock,  Prec.  Ch.  876. 
soita  in  the  name  of  the  guardian  alone, 

(a)  If  a  person  institutes  a  suit,  on  be-  whom  there  is  no  imputation,  the  &ther 

half  of  infants,  as  next  Mend,  without  should,  on  application,  though  made  after 

informing  or  consulting  their  &ther,  who  decree,  be  substituted  as  next   friend. 

has  no  adyerse  interest,   and  against  Woolf  v.  Pemberton,  6  Ch.  D.  19.    Pre- 
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they  are  technically  called,  femes  covert.  A  feme  covert^  if  her 
husband  is  banished,  or  has  abjured  the  realm,  or  has  been  trans- 
ported for  felony,  may,  both  at  law  and  equity,  maifitaih  a  suit  in 
her  own  name,  as  2k  feme  sole?-  But,  except  in  these,  and  some 
other  privileged  cases  of  a  kindred  nature,'  a  feme  covert  cannot, 
at  law,  sue  except  jointly  with  her  husband ;  for  she  is  deemed  to 
be  under  the  protection  of  her  husband ;  and  a  suit  respecting 
her  rights  or  interests  must  be  with  the  assent  and  co-operation 
of  her  husband.^  The  iiile  in  suits  in  equity  is,  in  ordinary 
cases,  the  same  as  at  law  ;  and  the  husband  must  join  in  the  suit.^ 
But  there  are  exceptions  in  equity,  which  are  wholly  unknown 

^  Mitf.  Eq.  PL  by  Jeremy,  28 ;   Co.  maintains  herself  as  a  femt  tole.    Abbot 

Litt.  132  (6) ;  Id.  138  ;  Cooper,  Eq.  PI.  v.  Bayley,  6  Pick.  89.    And  see  Gregory 

24,  30;   Portland  v.  Prodgers,  2  Vem.  v.  Pierce,  4  Met.  47a    TheAe  last  two 

104 ;  Newsome  v.  Bowyer,  8  P.  Wms.  87,  cases,  it  will  be  seen,  were  decided  in 

38 ;  1  Fonbl.  Eq.  B.  1,  ch.  2,  §  6,  note  {p).  America ;  but  they  seem  well  supported 

[Wright  V.  Wright,  2  Desauss.  242 ;  Rob-  by  the  principles  established  in  the  Eng- 

inson  o.  Reynolds,  1  Aik.  174.J  lish  cases.    The  cases  of  Walford  v.  De 

3  That  there  are  some  other  excepted  Pienne,  2  Esp.  554 ;  Franks  v.  De  la  Pi- 

or  privileged  cases,  has  been  solemnly  de-  enne,  2  Esp.  587;    and  De  GaiUon  v. 

cided.    Thus,  it  has  been  held,  that  if  L'Aigle,  1  Bos.  &  Pull.  857,  went  much 

the  husband  is  an  alien  enemy,  his  wife,  fiirther.    But  it  is  questionable  whether 

domiciled  in  the  realm,  may  sue  as  a  these  latter  cases  would  now  be  supported 

feme  sole,    Deerly  v.  Mazarine,  I  Salk.  in  England  as  they  are  greatly  modified, 

116  ;  8.  c.  1  Ld.  Raym.  147  ;  Robinson  v.  if  not  oTertumed,  by  the  cases  of  Kay  v, 

Reynolds,  1  Aik.  174.    So  where  the  hus-  De  Pienne,  3  Camp.  123 ;    Marshall  o. 

band  is  an  alien  domiciled  abroad,  and  Rutton,  8  T.  R.  545 ;  Boggett  t^.  Frier,  11 

has  never  been  within  the  realm,  or  where  East,  801 ;  Farrer  v.  Granard,  4  Bos.  & 

he  has  voluntarily  abandoned  her  here,  Pulk  80 ;  Clancy  on  Married  Women,  57- 

and  is  under  a  disability  to  return.    De  62 ;  Calvert  on  Parties,  ch.  3,  §  21,  p. 

GaiUon  v.  L'Aigle,  1  Bos.  &  Pull.  357 ;  265-274. 

Kay  u.  De  Pienne,  3  Camp.  128;  [Rhea         »  Mitf.  Eq.  PI.  by  Jeremy,  28;  Ed- 

v.  Rhenner,  1  Peters,  105.  |    So,  where  wards  on  Parties  in  Equity,   144-158 

the  husband  has  deserted  the  wife  in  a  Calvert  on  Parties,  ch.  8,  §  21,  p.  265- 

foreign  country,  and  she  comes  here  and  274.     [See  Bein  r.  Heath,  6  How.  228 

maintains  herself  as  a  feme  sole,    Gregory  Bums  i;.  Lynde,  6  Allen,  305.] 
V.  Paul,  15  Mass.  81.    So,  where  the  hus-       *  Mitf.  Eq.  PI.  by  Jeremy,  28,  104 

band  in  a  foreign  state  compels  his  wife  Cooper,  Eq.    PI.  24,  30;    Newsome  v 

to  leave  him,  and  she  comes  here,  and  Bowyer,  3  P.  Wms.  87,  88  ;  1  Fonbl.  Eq 

vious  authority  from  the  court  is  not  ne-  suit  to  judgment ;   and  if  there  is  no 

cessary  to  enable  one  to  prosecute  a  suit  guardian  to  the  infant,  he  may  receive 

as  prochein  ami  to  an  infant.    Klaus  v.  the  money  recovered  from  the  defendant. 

State,  54  Miss.  644 ;  Bethea  v.  Call,  3  give  a  sufficient^acquittance  therefor,  and 

Ala.  449 ;  Judson  v.  Blanchard,  3  Conn,  enter  the  judgment  satisfied.    Baltimore 

579.    Although  the  proc/iein  ami  is  not  a  Railroad  Co.  v.  Fitzpatrick,  80  Md.  (519. 

party  to  the  suit,  he  has  authority  to  em-  See  1  Chitty  PI.  (16th  Am.  ed.)  291,  note 

ploy  an  attorney,  and  to  carry  on  the  (e). 
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at  law.  Thus,  if  a  married  woman  (as  sometimes  happens)  claims 
some  rights  in  opposition  to  the  rights  claimed  by  her  husband, 
and  it  becomes  proper  to  yindicate  her  rights  against  those  of  her 
husband,  at  law,  she  cannot  maintain  any  suit  against  him.  But 
in  equity  she  may  maintain  a  suit  against  him,  and  all  others,  who 
may  be  proper  or  necessary  parties.^  In  such  a  suit,  she  cannot 
act  under  the  advice  or  protection  of  her  husband,  and  therefore 
she  is  allowed  to  seek  the  protection  of  some  other  person,  who 
acts  as  her  next  friend ;  and  the  bill  is  accordingly  exhibited  in  her 
name  by  such  next  friend.^  But  in  this  respect  she  is  differently 
placed  from  an  infant ;  for  no  person  can  exhibit  a  bill  as  her  next 
friend,  without  her  consent ;  ^  whereas,  an  infant's  consent  to  a 
bill  filed  in  his  name  is  not  necessary.^  Where  a  suit  is  brought 
by  the  husband  in  his  own  name  and  in  that  of  his  wife,  it  is  con- 
sidered as  his  suit  only,  and  accordingly  it  will  not  be  absolutely 
binding  on  her.^ 

§  62.  In  like  manner,  the  husband  may  sue  the  wife  in  equity, 
for  the  purpose  of  enforcing  his  own  marital  rights  against  her 
property,  whether  such  rights  result  from  her  antenuptial  agree- 
ment, or  from  the  general  principles  of  law  or  equity ; «  or  when- 

PL  B.  1,  ch.  2,  §  0,  note  {k),  (n),  (/>) ;  Pr.  cb.  2,  §  1,  p.  58;  Brooks  v.  Brooks, 

IRingo  9.  Warder,  6  B.  Mod.  614 ;  Wil-  Prec.  Ch.  24 ;  Griffith  v.  Hood,  2  Ves. 

■on  9.  Wilson,  6  Ired.  £q.  286.    In  a  bill  462 ;  Ellbank  v.  Montolieu,  6  Yes.  787. 

by  a  husband  to  restrain  proceedings  [In  re  Williams,  12  Bear.  610 ;  Howard 

commenced  at  law  against  himself  and  v.  Prince,  14  Beav.  28.    And  in  a  suit  by  a 

wife,  for  the  purpose  of  affecting  her  in-  married  woman,  by  her  next  friend,  an 

lerests,  she  is  a  necessary  party.    Booth  attachment  may  issue  against  her,  as  a 

V,  Albertson,  2  Barb.  Ch.  818.]  fetne  aole,  for  disobeying  an  order  of  the 

1  2  Story,  Eq.  Jur.  §  1868 ;  Cannel  v.  court.    Taylor  ».  Taylor,  19  Law  J.  804 ; 

Buckle,  2  P.  Wms.  242, 244 ;  Strathmore  Ottway  o.  Wing,  12  Sim.  90.] 

».  Bowes.  1  Ves.  Jr.  22 ;  Kirk  v.  Clark,  *  [See  Gambee  v,  Atlee,  2  De  G.  & 

Prec.  Ch.  276;  Lamport  r.  Lamport,  1  Sm.  746.] 

Ves.  Jr  21 ;   Rivet  r.  Lancaster,  Tothill,  *  Mitf .  Eq.  PI.  by  Jeremy,  28 ;  Cooper, 

9&-97.     Cases   of  this   sort  frequently  Eq.  PI.  80;  Andrews  v,  Cradock,  Prec. 

arise,  where  the  wife  has  separate  prop-  Ch.  876 ;  Pennington  v.  Alvin,  1  Sim.  & 

erty,  or  other  rights,  secured  by  a  settle-  Stu.  264. 

ment,  and  by  agreements  for  a  settle-  *  Grant  v.  Van  Schoonhoven,  9  Paige, 

'  ment,  and  what  is  called  the  wife's  equity  266.    Post,  §  361.     [But  in  a  suit  against 

to   a   settlement   out   of  property    be-  husband  and  wife,  their  joint  answer  may 

queathed  or  otherwise  coming  to  her,  be  read  against  her,  with  reference  to  her 

during  the  marriage,  and  not  yet  reduced  separate  estate.    Callow  v,  Howie,  1  De 

into  possession.    See  2  Story,  Eq.  Jur.  G.  &  Sm.  681.] 

S  1403-1428;  1  FonbL  Eq.  B.  1,  ch.  2,  $  •  2  Story,  Eq.  Jur.  §  1868;  Cannel  v. 

6,  note  (k),  (n),  (p).  Buckle,  2  P.  Wms.  242,  244 ;  Calvert  on 

*  Mitf.  Eq.  PI.  by  Jeremy.  28,  104,  Parties,  ch.  3,  §  21,  p.  266-274. 
106;  Cooper,  Eq.  PI.  24,  80 ;  1  Newl.  Ch. 
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ever  he  seeks  relief  upon  some  claim  adverse  to  or  in  opposition 
to  his  wife ;  ^  for  (it  has  well  been  said)  it  is  constant  experi- 
ence, that  the  husband  may  sue  the  wife,  or  the  wife  the  husband, 
in  equity,  notwithstanding,  at  law,  neither  of  them  can  sue  the 
other.* 

§  63.  In  cases  where  the  wife  has  a  separate  property,  it  is 
often  stated,  that  in  respect  to  this  property,  she  may  sue  and  be 
sued  in  equity,  as  a  feme  %oU?  Perhaps  this  is  laying  down  the 
rule  too  broadly  \  for  it  is  the  ordinary  course,  at  least  for  con- 
formity's  sake,  to  join  the  husband  in  such  cases  as  a  party.  In 
practice,  where  the  suit  is  brought  by  the  wife  for  her  separate 
property,  the  husband  is  sometimes  made  a  co-plaintiff.  But  this 
practice  is  incorrect ;  and  in  all  such  cases  she  ought  to  sue,  as 
sole  plaintiff,  by  her  next  friend,^  and  the  husband  should  be 
made  a  party  defendant ;  ^  for  he  may  contest  that  it  is  her  sepa- 
rate property,  and  the  claim  may  be  incompatible  with  his  mar- 
ital rights.^  (a)     Where,  indeed,  the  husband  has  an  adverse 

^  Hanrott  o.  Cadwallader,  2  Buss  .&  In  this  last  caae,  Lord  Luigdale  went 

Mjl.  646.  into  a  fall  exposition  of  the  doctrine,  and 

*  Cannel  v.  Buckle,  2  P.  Wms.  242;  admitted  that  the  practice  had  often  been 
*  244 ;  Ex  parte  Strangeways,  8  Atk.  478 ;  different  firom  the  true  rule.    His  Ian- 

1  Fonbl.  £q.  B.  1,  di.  2,  §  6,  note  (n) ;  guage  was  as  follows :   "  It  has  undoubt- 

Brooks  V.  Brooks,  Free.  Ch.  24 ;  Mitf .  edly  been  very  usual  to  file  such  bills, 

Eq.  PL  by  Jeremy,  28.  and  many  decrees  have  been  made  with- 

*  2  Story,  Eq.  Jur.  §  1868 ;  Newsome  out  objection  in  suits  instituted  by  the 
p.  Bowyer,  8  P.  Wms.  88,  Mr.  Cox's  note  husband  and  wife  for  the  wife's  separate 
A.  estate,  the  court  itself  taking  care  that 

*  [Robert  v.  West,  16  Ga.  122.]  the  separate  estate  of  the  wi(e,  recovered 

*  [See  Howard  r.  Prince,  10  Beav.  294,  in  such  suits,  shall  be  protected  from  tlie 
812.  In  a  bill  to  set  aside  a  will,  which  husband.  Thus,  in  Griffith  v.  Hood  (2 
secures  to  a  married  woman  and  her  is-  Yes.  Sen.  462),  the  bill  was  filed  by  the 
sue  a  share  of  the  testator's  property,  for  husband  and  wife  for  the  separate^estate 
her  separate  use  duruig  coverture,  the  of  the  wife.  Lord  Hardwicke*  said, 
wife  should  be  made  a  defendant  and  not  '  Where  there  is  any  thing  for  the  sepa- 
a  joint  plaintiff  with  her  husband,  for  her  rate  use  of  the  wife,  a  bill  ought  to  be 
interests  are  in  confiict  with  his.  Alston  brought  by  her  next  friend  for  her ;  oth- 
V.  Jones,  8  Barb.  Ch.  897.]  erwise  it  is  her  husband's  bill.   However, 

«  Sigel  V.  Phelps,  7  Sim.  289;  's.  p.  there  have  been  many  cases  of  such  bills. 
Wake  u.  Parker,  2  Keen,  69,  70,  72-75.    and  the  court  has  taken  care  of  the  wife, 

(a)  In  England,  since  the  Judicature  be  a  party  to  a  bill  by  a  married  wotnan  in 

Acts,  as  before,  a  married  woman,  sumg  relation  to  her  separate  property,  if  there 

to  recover  her  separate  estate,  sues  by  a  is  no  reason  for  joining  him  otlier  than 

next  friend,  making  her  husband  a  de-  the  fact  that  he  is  the  plaintifTs  husband. 

Ibndant.   Roberts  v.  Evans,  7  Ch.  D.  880.  Forbes  v.  Tuckemian,  116  Mass.  116;  St. 

In  Massachusetts  the  husband  need  not  1874,  ch.  184,  §  8. 
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interest,  he  is  a  necessary  and  proper  party  defendant.  Where  he 
has  no  such  interest,  it  is  still  proper  to  join  him  in  the  suit  as  the 

and  ordered  payimmt  to  some  penon  for  principle  be,  a«  I  think  it  is  in  those  c«ses> 
her ; '  and  in  that  case  he  ordered  the  that  the  wife  is,  as  to  her  separate  estate, 
interest  of  the  money,  which  was  to  be  entitled  to  prosecute  the  suit  by  her  own 
invested,  to  be  paid  to  the  wife,  or  some  authority,  independently  of  her  husband, 
person  authorized  by  her,  for  her  sepa-  there  seems  to  be  no  reason  why  a  suit, 
rate  use.  And  it  is  in  this  way  that  the  instituted  by  her  husband,  should  bind 
ooort  now  commonly  acts  in  such  cases,  her,  —  why  she  may  not,  at  any  time,  in- 
and  it  does  not  appear  that  any  valid  ob-  stitute  a  new  suit  for  the  same  matter  by 
Jeetion  can  be  made  to  the  practice.  If  her  next  friend,  or  why  a  decree  (not  be- 
the  amoimt  of  the  sum  recovered  be  all  ing  a  decree  for  a  specific  sum  secured 
thai  the  wife  is  entitled  to,  and  if  the  som  by  the  court  for  her  separate  use,  and 
so  recovered  be  secured  to  her  separate  there  being  no  evidence  that  it  was  pros- 
use,  she  has  all  tliat  she  could  obtain  in  ecuted  with  her  consent  and  authority) 
any  suit,  and  could  make  no  further  or  should  be  a  bar  to  a  new  suit  instituted 
renewed  claim  against  the  accounting  by  her  next  friend.  It  is  true,  as  was 
party,  who  had  been  compelled  by  the  stated  by  Sir  John  Leach,  in  Smyth  v, 
suit  to  satisfy  her  demand.  In  the  case  Myers  (8  Mad.  474),  that  the  husband,  by 
of  Chesslyn  v.  Smith  (8  Yes.  188),  where  joining  the  wife  as  a  co^laintiff,  admita, 
stock  was  settled  to  the  separate  use  of  a  that  the  property,  sought  to  be  recovered 
mairied  woman,  and  alter  her  death  far  or  secured,  is  the  separate  property  of 
her  husband  absolutely,  Sir  W.  Grant,  in  the  wife ;  but  the  wife  appears  to  be  fur- 
a  suit  instituted  by  the  husband  and  wife,  ther  entitled  to  have  the  amount  of  the 
decreed  a  transfer  of  the  stock  to  the  bus-  sum  to  be  recovered  or  secured,  asoer- 
baad  on  his  giving  personal  eecuri^  for  the  tained  by  a  proceeding  of  her  own,  inde- 
lame ;  and  I  think  that  many  cases  have  pendently  of  her  husband,  and  the  party 
occurred  of  suits  by  husband  and  wife,  sought  to  be  charged  is  entitled  to  be  pro- 
in  which  the  wife  may  have  seemed  to  tected  against  a  subsequent  mdependent 
require  ptoieciion  from  the  husband,  and  claim  of  the  wife.  And  in  the  subsequent 
yet  decrees  have  been  made  without  ob-  cause  of  Hughes  o.  Evans  (I  Sim.  &  Stu. 
jeetion.  Nevertheless,  whenever  the  at-  185),  Sir  J.  Leach,  upon  the  authorities  of 
tentkm  of  the  court  has  been  drawn  to  Griffith  v.  Hood,  and  Fawlet  v.  Delavel, 
the  subject,  such  suits  have  always  been  there  cited  to  him,  stated,  that  where  the 
considered  to  be  the  suits  of  the  bus-  husband  and  wife  join  in  the  suit  as  plain- 
bands,  and  to  be  instituted  and  prose-  tifEs,  or  answer  as  co-defendants,  it  is  to 
coted  by  them,  and  under  their  influence,  be  considered  as  the  suit  or  defence  of 
The  husband,  having  the  power  to  use  the  husband  alone,  and  that  it  will  not 
his  wife's  name,  may  file  the  bill  without  pr^udice  a  future  claim  by  the  wife  in 
her  knowledge,  and  may  prosecute  it  in  respect  of  her  separate  estate ;  and  on 
a  manner  not  favorable  to  her  interests,  that  opinion  he  acted  in  Beeve  c  Dalby 
If  the  wife's  chum  be  not  of  a  liquidated  (2  Sun.  &  Stu.  464).  It  was  argued  that 
or  specific  sum,  but  of  a  sum  to  be  ascer-  these  authorities  do  not  apply  to  cases  in 
tained  by  an  account,  though  the  court  which  there  is  no  $spute  between  hus- 
might,  and  certainly,  would,  protect  her  band  and  wife ;  but  in  considering  them, 
in  the  enjoyment  of  the  sum  recovered  I  think  that  they  do  not  admit  of  that 
upon  the  account,  that  sum  might  not  be  limitation,  and  it  is  necessary  to  regard 
the  just  amount  of  her  right,  because  the  the  interests  of  all  parties.  Not  only 
account  taken  under  the  proceedings  may  ought  the  wife  to  be  protected  in  the  en- 
not  have  been  property  taken;  and  if  the  joyment  of  her  separate  property,  but 
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lawful  protector  of  his  wife's  interest,  in  conformity  to  the  rule  of 
law.^  Where  the  wife  sues  a  stranger,  or  is  sued  by  a  stranger, 
in  respect  to  such  separate  property,  the  husband  is  always  joined 
as  a  party  defendant,  if  he  is  within  the  country,  and  capable  of 
being  mide  a  party .^  Where  he  is  not  within  the  country,  so 
that  process  cannot  be  served  upon  him,  the  suit,  if  against  the 
wife  to  charge  her  separate  estate,  may  be  carried  on  without  him, 
with  the  leave  and  under  the  direction  of  the  court.^ 

the  parties  also  who  are  sued  ought  to  of  the  wife,  I  should  think  that  a  decree 

be  protected  against  concurrent  or  con-  ought  to  be  made.    And  in  many  other 

•ectttive  demands  of  the  husband  suing  cases,  I  apprehend  that,  with  no  more  at- 

in  the  names  of  himself  and  his  wife,  and  tention  than  the  court  owes  to  the  suitors, 

of  Uie  wife  suing  by  her  next  friend.    If  effectual  means  might  be  employed  to 

such  suits  were  aUowed,  it  is  obrious  that  ascertain  whether  the  suit  was  carried  on 

great  oppression  might  be  practised  by  with  the  free  consent  of  the  wife,  and  to 

the  husband  and  wife  acting  in  concert  secure  the  defendants  ^m  any  furtlier 

together.    It  is,  I  presume,  for  reasons  of  claims  on  her  part.    But  confining  my- 

this  nature  that  the  rice-chanceUor  has,  self  to  the  present  case,  in  which  my  at- 

in  several  instances,  the  notes  of  some  of  tention  must  be  ezdusiTely  directed  to 

which  I  have  seen,  made  orders  to  amend  the  statements  made  in  the  bill,  in  which 

bills  filed  by  the  husband  and  wife  for  the  objection  is  made  by  the  defendants 

the  separate  estate  of  the  wife,  by  mak-  at  the  earliest  period  in  the  cause,  and  in 

ing  the  husband  a  defendant,  and  insert-  which  the  separate  estate  of  the  wife 

ing  the  name  of  a  next  friend  for  the  wife  partly  consists  of  a  sum  to  be  ascertained 

as  plaintiff ;  and  in  the  case  of  Sigel  v.  by  account,  I  think  myself  bound  to  give 

Phelps  (7  Sim.  289)  he  intimated  his  in-  effect  to  the  objection."    See  Calvert  on 

tention  to  dismiss  the  bill,  if  the  defend-  Parties,  ch.  8,  $  21,  p.  265-274.    [But  in 

ants  would  not  consent  to  a  decree.    And  a  petition  by  a  married  woman  under 

it  is  for  the  same  reason  that  I  have,  Stat.  2  &  8  Vict.  c.  54,  for  access  to  her 

though  I  admit  with  reluctance,  come  to  children  in  the  custody  of  the  father,  it  is 

the  conclusion  that  I  ought  to  allow  this  not  necessaiy  that  she  sue  by  a  next 

demurrer.    I   say  with  reluctance,  be-  friend.    In  re  Bfargery  Groom,  7  Hare, 

cause  I  think  that  suits  thus  constituted  88.] 

are  of  familiar  occurrence,  and  I  am  ^  Lillia  v.  Airey,  1  Ves.  Jr.  278 ;  2  Story, 

aware    that  many  decrees   have   been  £q.  Jur.  §  1808 ;  Smyth  v,  Myers,  8  Mad. 

made  on  such  suits  without  any  incon-  474. 

venience  arising.    I  think  also,  that  in  *  Ante,  §  61;  Thorby  9.  Yeats,  1  Y. 

cases  in  which  tiie  husband  and  wife  are  &  Coll.  Ch.  488  ;  [Hamlin  v.  Bridge,  24 

not  hostile,  very  little,  if  any  additional  Maine,  145 ;  Archibald  o.  Means,  5  Ired. 

security  is  obtained  for  the  wife  by  the  Eq.  280.] 

appointment  of  a  next  friend,  the  proba-  *  Dubois  v.  Hole,  1  Eq.  Abr.  65 ;  a.  c. 

bility  being,  that  in  such  cases  the  next  2  Yem.  618 ;  Bell  v.  Hyde,  Prec.  Ch.  828 ; 

friend  is  appointed  by  the  wife  on  the  Mitf.  £q.  PI.  by  Jeremy,  106 ;  Tarleton  v. 

recommendation  of  the  husband.    If  a  Dyer,  10  Ves.  442;   Bunyan  v.   Morti- 

bill  by  husband  and  wife  for  the  wife's  raer,  6  Mad.  278 ;  Garey  v.  Whittingham, 

separate  estate  were  brought  to  a  hearing,  1  Sim.  &  Stu.  168.  Mr.  Fonblanque,  speak- 

if  the  separate  estate  consisted  of  a  spe-  ing  on  this  subject,  1  Fonbl.  Eq.  B.  l,ch. 

ciflc  sum  recavered  and  payable,  and  capa-  2,  §  6,  note  (/>),  says  :  **  There  are  num- 

ble  of  being  secured  to  the  separate  use  berless  cases  in  which  the  wife  has  been 
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§  64.  In  the  next  place,  in  relation  to  idiots  and  lunatics.  The 
care  and  commitment  of  the  custody  of  the  persons  and  estates  of 
idiots  and  lunatics  are  in  England  the  special  prerogative  of  the 
crown,  and.are  always  intrusted  by  the  crown  under  the  royal 
sign-manual  to  the  person  holding  the  great  seal.^  By  virtue  of 
this  authority,  whenever  any  person  is  by  an  inquisition  found  to 
be  an  idiot  or  lunatic,  the  person,  holding  the  great  seal,  commits 
the  custody  of  the  person  and  estate  of  such  idiot  «or  lunatic  to 
some  suitable  person  or  persons,  who  is  or  are  since  called  the  com- 
mittee or  committees  of  the  idiot  or  lunatic.  In  all  such  cases 
the  idiot  or  lunatic  must  sue  by  the  committee  or  committees  of 
their  estates,  all  of  them  being  made  parties  plaintiffs.^  Sometimes, 
indeed,  informations  are  exhibited  by  the  Attorney  General  on 
behalf  of  idiots  and  lunatics,  considering  them  as  under  the  pe- 
culiar protection  of  the  court,  and  particularly,  if  the  interests  of 
the  committee  have  clashed,  or  may  clash  with  their  interests ;  or 

allowed,  through  the  roedium  of  her  pro-  band.    Bir.  Raithby,  in  Mb  note  to  2 

chem  amif  to  sue  her  hoshand  in  respect  Vem.   614,  has  referred  to  some  MS. 

of  her  separate  property.    But  I  hare  cases,  proceeding  on  the  general  ground. 

not  been  able  to  find  any  case,  either  at  In  Regnes  o.  Lewis,  1  Ch.  Cas.  86,  where 

law  or  in  equity,  in  which  she  has  been  A/eme  covert  sued  without  her  husband, 

allowed  to  sue  a  stranger  merely  in  re-  a  demurrer  for  that  cause  was  overruled. 

spect  of  her  separate  property,  without  But  the  circumstances  of  the  case  do  not 

her  husband  being  plaintiff  or  defendant."  appear ;  and  the  husband  may  have  been 

Mr.  Cox  in  his  note  (A)  to  Newsoroe  v.  a  party  defendant,  as  his  interest  was 

Bowyer  (8  F.  Wms.  37),  says  generally,  concerned.      See   also    Tothill,    03-96. 

that  "Afeme  covert,  having  a  separate  [Hamlin  v.  Bridge,  24  Maine,  147;  Al- 

eatate,  may,  in  a  court  of  equity,  be  sued  ston  v,  Jones,  8  Barb.  Ch.  897.]    See  also 

as  K/eme  aole,  and  proceeded  against  with-  Plomer  v.  Plomer,  1  Ch.  Rep.  68 ;  Ante, 

out  her  husband ;  for,  hi  respect  to  her  §  63,  note.    [In  a  bill  for  specific  perform- 

aeparate  estate,  she  is  looked  upon  as  a  ance  against  the  husband  for  the  sale  of 

feaK  9ole.**    He  cites  Dubois  t;.  Hole,  2  an  estate  to  the  pUintiff,  the  wife  is  not  a 

Vem.  614,  and  Bell  v.  Hyde,  Prec.  Ch.  proper  party,  merely  because  she  claims 

828 ;  in  each  of  which  cases  the  husband  the  purchase-mdney,  and  has  taken  f or- 

waa  made  a  party  to  the  bill ;  but  it  be-  cible  possession  of  the  title-deeds,  and 

ing  shown  that  he  was  beyond  sea,  the  refuses  to  part  with  them.    Muston  v. 

court  held  that  the  service  on  the  bus-  Bradshaw,  15  Sim.  192.     But  she  is  a 

band  might  be  dispensed  with,  and  that  necessary  party  in  a  bill  to  foreclose  a 

the  process  was  regular  against  the  wife  mortgage  signed  by  her  and  her  husband. 

alone.   In  Travers  v.  Bulkeley,  1  Yes.  386,  Johns  v,  Keardon,  8  Md.  Ch.  Dec  67.] 
Lord  Hardwicke  recognized  the  case  in         ^  Mitf.  £q.  PI.    by.  Jeremy,  29 ;   2 

2  Vem.  613 ;  but  put  the  decision  upon  Story,  Eq.  Jur.  §  1862-1865 ;  Calvert  on 

another  ground,  that  the  wife  had  volun-  Parties,  ch.  3,  §  26,  p.  804. 
tarily  appeared  and  obtained   time   to        ^  Mitf.    Eq.   PI.  by  Jeremy,  29;    1 

answer.    He  left  the  point  open,  whether  NewL  Ch.  Pr.  ch.  2,  §  1,  p.  54 ;  Com. 

the  wife  could  be  sued  without  her  bus-  Dig.  Chancery,  E.  2 ;  Cooper,  Eq.  PI.  81, 
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if  they  have  no  committee.^    Bat  in  snch  informations  it  is  not 

proper  to  name  the  lunatic  as  a  relator,  bat  as  party ;  and  it  is 
the  common  practice  to  require  some  third  person  to  be  named  as 
relator,  that  he  may  be  answerable  for  the  costs.^ 

82 ,  Fuller  v.  Lance,  1  Ch.  Cm.  19 ,  Attor-  Attorney  General,  on  behalf  of  Woolrich 
ney  General  v.  Woolrich,  1  Ch.  Cas.  158;  i;.  Woolrich  (1  Ch.  Cas.  168),  between 
Rldler  v.  Ridler,  1  £q.  Abr.  270 ;  Attor-  the  cases  of  a  bill  to  set  aside  an  act  done 
ney  General  v^  Panther,  2  Dick.  7^ ;  while  the  party  waa,  and  before  he  was, 
Attorney  General  v.  Tiler,  1  Digk.  878;  a  lunatic;  but  that  distinction  is  not  to 
Shelford  on  Idiots  and  Lunatics,  ch.  10,  be  found  In  the  two  cases  which  have 
§  1,  p.  416,  &c.  In  actions  at  law,  idiots  been  cited.  The  general  practice,  how- 
(it  is  said)  must  sue  and  defend  in  dieir  ever,  is  to  unite  the  lunatic  with  the  corn- 
own  name,  and  appear  in  person,  and  not  mittee,  as  was  done  in  2  Vem.  678.  But 
by  guardian,  or  prochein  ami,  or  attorney,  there  does  not  appear  to  be  any  use  in  it, 
but  by  any  one  who  prays  to  be  admitted,  or  any  necessity  for  it,  as  the  committee 
may  sue  as  thehr  next  friend.  But  in  ac-  hare  the  exclusive  custody  and  control 
tions  at  l%w,  lunatics,  if  of  age,  must  ap-  of  the  estate  and  rights  of  the  lunatic. 
^  pear  by  attorney ;  and  if  within  age,  by  The  lunatic  may  be  considered  as  a  par- 
guardian.  Co.  Litt.  136  (6),  Beverly's  ty  by  his  committee ;  and,  like  trustees 
case,  4  Co.  Rep.  124  (6) ;  2  Saund.  888,  of  an  insolvent  debtor,  the  committee 
Sergeant  Williams's  note ;  Com.  Dig.  hold  the  estate  in  trust,  under  the  direo- 
Idiot,  D.  7.  In  Ortley  r.  Messere,  7  Johns,  tion  of  this  court."  See  also  Brasher  v. 
Ch.  139,  Mr.  Chancellor  Kent  held,  that  Van  Cortlandt,  2  Johns.  Ch.  246,  401. 
it  is  not  necessary  for  a  lunatic  to  be  Edwards  on  Parties  in  Equity,  294-816 ; 
made  a  party  plaintiff  to  a  bill  by  his  Calvert  on  Parties,  ch.  8,  §  26,  p.  808, 804. 
committee,  to  set  aside  an  act  done  while  ^  Mitf.  Eq.  PI.  by  Jeremy,  29 ;  Attor- 
the  party  was  under  lunacy.  On  that  oc-  ney  General  v,  Woolrich,  1  Ch.  Cas.  168 ; 
casion  he  used  the  following  language :  Attorney  General  v.  Parkhurst,  1  Ch.  Cas. 
"  It  is  not  necessary  for  the  lunatic  her-  112;  Attorney  General  v.  Panther,  2 
self  to  be  a  party  plaintiff  with  her  com-  Dick.  748. 

mittee,  to  set  aside  an  act  done  by  her  '  Attorney  General  v.  Tiler,  1  Dick, 
while  she  was  under  mental  imbecility.  878 ;  b.  o.  2  Eden,  280.  In  some  of  the 
The  same  objection  was  made  in  the  case  cases  a  distinction  seems  to  be  taken  be- 
of  the  Attorney  General,  on  behalf  of  tween  an  information  in  behalf  of  an 
Smith,  a  lunatic,  v.  Parkhurst  (1  Ch.  Cas.  idiot,  and  one  in  behalf  of  a  lunatic.  It 
112),  and  overruled  by  the  Lord  Keeper,  is  said,  in  the  case  of  the  former,  the 
The  suit,  in  that  case,  was  for  relief  idiot  need  not  be  a  party.  In  the  case  of 
against  an  act  done  by  the  lunatic  while  a  the  hitter,  the  lunatic  must  See  Attor- 
lunatic.  In  another  case,  Ridler  i;.  Ridler  ney  General  v.  Woolrich,  1  Ch.  Cas.  168 ; 
(1  Eq.  Cas.  Abr.  279),  the  bill  was  by  the  Attorney  General  v.  Tiler,  1  Dick.  878 ; 
lunatic  and  his  committee  to  set  aside  a  set-  8.  o.  2  Eden,  280.  Perhaps  this  may 
tlement  made  by  him  while  a  lunatic,  and  arise  from  the  difference,  that  in  the  case 
a  demurrer  was  put  in,  because  the  luna-  of  an  idiot  the  king  has  a  beneficial  inter- 
tic  was  a  party  with  his  committee,  and  est  in  his  estate ;  and  in  the  case  of  a 
the  demurrer  was  overruled.  It  would  lunatic  he  has  only  a  trust  while  he  is  in- 
seem,  therefore,  to  be  unmaterial,  and  sane.  See  2  Story,  Eq.  Jur.  §  1886,  and 
but  matter  of  form.  The  lunatic  may  be  notes.  Where  an  information  is  filed  in 
joined  with  the  committee,  or  omitted,  behalf  of  a  lunatic  who  has  no  commit^ 
according  to  these  cases.  There  was  a  tee,  the  court  will  give  directions  to  have 
distinction  suggested  in  the  case  of  the  a  committee  appointed,  and  in  the  mean 
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§  65.  In  some  of  the  states  in  America,  the  courts  of  equity  are 
intrusted  with  the  like  authority  to  appoint  committees  for  idiots 
and  lunatics ;  and  in  such  cases,  the  idiots  and  lunatics  sue  by 
their  committees.^  In  other  states,  idiots  and  lunatics  are  by  law 
placed  under  guardians  appointed  by  other  courts,  and  ordinarily 
by  the  courts  of  probate  of  the  state.  In  such  cases,  the  idiots 
and  lunatics  sue  and  defend  suits  by  their  proper  guardians,  unless 
some  other  is  specially  appointed  for  that  purpose.' 

§  66.  Where  persons  are  incapable  of  acting  for  themselves, 
although  not  strictly  either  idiots  or  lunatics,  the  suit  may  be 
brought  in  their  name,  and  the  court  wil]  authorize  some  suitable 
person  to  carry  it  on  as  their  next  friend.^  But  in  every  such  case 
it  is  in  the  discretion  of  the  court  to  allow  the  suit  ^  proceed,  or 
not ;  and  it  will  order  a  stay  of  proceedings,  or  the  bUl  to  be  taken 
off  the  file,  if  the  suit  is  deemed  improper.^ 

§  67.  In  the  next  place,  who  may  be  sued  in  a  bill  in  equity. 
In  general  it  may  be  stated,  that  those  persons,  who  may  sue  in 
equity,  may  also  be  sued.  But  as  there  is  some  diversity  as  to  the 
extent  and  manner  of  making  defence  by  persons,  who  labor  under 
an  absolute  or  a  partial  incapacity,  it  will  be  necessary,  although 
in  a  very  brief  manner,  to  state  the  general  principles  and  practice 
applicable  to  defendants. 

§  68.  A  bill  may  be  exhibited  against  all  bodies  politic  and 
corporate,  against  all  persons  not  laboring  under  any  disability, 
against  aliens,  and  against  infants,  married  women,  idiots,  and  luna- 

time  to  proceed  to  make  orders  for  the  and  entire  Juriadiction  over  the  subject 

care  of  the  property.    Mitf .  Eq.  PI.  by  in  all  its  general  relations.    Reyised  Code 

Jeremy,  29»  80,  and  note.    Where  in  a  of  New  York,  1829,  Vol.  2,  Ft.  2,  ch.  5, 

suit  the  committee  of  an  idiot  or  a  luna-  tit.  2.  p.  61,  &c.    In  re  WendeU,  1  Johns. 

tic  has  an  a^f  erse  interest,  the  suit  may  Ch.  SOO ;  Brasher  v.  Van  Cortlandt,  2 

be  instituted  by  another  person,  specially  Johns.  Ch.  242,  246.    On  the  other  hand, 

authorized  by  the  court    Mitf.  £q.  PL  ^n  Massachusetts  the  courts  of  probate 

by  Jeremy,  29,  80, 104 ;  Cooper,  Eq.  PL  hare  the  exclusire  authority  to  appoint 

82.  (a)  guardians  of  idiots  and  lunatics.     See 

I  [It  is  not  necessary  that  the  lunatio  Reyised  Statutes  of  Massachusetts,  1886, 

himself  should  be  a  party  with  his  com-  Ft  2,  tit.  7,  ch.  79,  §  8,  9,  p.  490.    See 

mittee,  although  he  may  be.    See  Oor-  Edwards  on  Parties  in  Equity,  180, 188. 

ham  r.  Gorham,  8  Barb.  Ch.  24,  where  Id.  210,  211. 

the  subject  is  examined  at  length.]  *  Mitf.  Eq.  PL  by  Jeremy,  80;  Wart- 

*  Thus,  for  example,  in  New  York,  by  naby  v,  Wartnaby,  Jac.  877 ;  Cooper,  Eq. 

stetute,  the  Court  of  Chancery  has  the  Pi  29-81. 

care  and  custody  of  idiots  and  lunatics,  *  Wartnaby^v.  Wartnaby,  Jac.  877. 

(a)  Norcom  v.  Rogers,  16  N.  J.  Eq.  484 ;  Burd  v.  Bird,  21  Gratt  712. 
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tics ;  ^  and  also  generally  against  persons  by  law  disabled  to  insti- 
tute or  maintain  a  suit ;  for  they  cannot  plead  their  disability  in 
their  defence.^ 

§  69.  In  England,  the  king  and  queen,  although  they  may  sue, 
are  not  liable  to  be  sued ;  and  in  America,  a  similar  exemption 
generally  belongs  to  the  government  or  state.  But  in  England, 
when  the  interest  of  the  crown,  or  of  those  who  are  under  its  par- 
ticular protection,  is  concerned  in  the  defence  of  a  suit  in  equity^ 
the  Attorney  General,  or,  in  the  vacancy  of  that  ofiBce,  the  Solici- 
tor General,  is  a  necessary  party  to  make  a  defendant,  to  support 
that  interest.'  But  this  doctrine  is  to  be  understood  with  some 
limitations.  Where  the  rights  of  the  crown  are  concerned,  if  they 
extend  only  ip  the  superintendence  of  some  public  trust,  as  in  the 
case  of  a  charity,  the  Attorney  General  may  be  made  a  party  to 
sustain  those  rights.^  And  in  other  cases,  where  the  crown  is  not 
in  possession,  and  a  title  vested  in  it  is  not  impeached,  and  its 
rights  are  only  incidentally  concerned,  it  has  been  generally  con- 
sidered, that  the  Attorney  General  may  be  made  a  party  in  respect 
of  those  rights ;  and  the  practice  has  been  accordingly.^  But 
where  the  crown  is  in  possession,  or  any  title  is  vested  in  it,  which 
the  bill  seeks  to  divest  or  affect,  or  its  rights  are  the  immediate  and 
sole  object  of  the  suit,  the  proper  mode  of  redress  is  not  by  a  bill, 
but  by  a  petition  of  right.®  Upon  such  petition  the  crown  ordi- 
narily directs,  that  right  be  done  to  the  party ;  and  the  petition  is 
then  referred  to  the  chancellor  to  be  executed  according  to  law, 
and  directions  are  given,  that  the  Attorney  General  should  be 
made  a  party  to  the  suit.<^  In  some  cases,  indeed,  a  suit  may  be 
instituted  in  the  Court  of  Exchequer,  as  a  court  of  revenue  and 

1  Mitf.  Eq.  PI.  by  Jeremy,  80,  102,  •  Cooper,  Eq.  PL  22,28 :  Mitf.  Eq.  PI. 
108 ;  EdwardB  on  Parties  in  Equity,  161,  by  Jeremy,  81 ;  Reeve  v.  Attorney  Gen- 
ISO,  181, 195,  211,  218.  eral,  2  Atk.  228;  HoTenden  v.  Annesley, 

*  Cooper,  Eq.  PL  27 ;  Calvert  on  Par-  2  Sch.  &  Lefr.  617,  618. 

ties,  oh.  8,  §  18,  p.  265-260 ;  Id.  §  21,  p.  ?  ibid.    In  America  no  snch  general 

266-278;  Id.  §  26,  p.  308,  304;  Id.  §  29,  remedy  by  a  petition  of   right   exists 

p.  816,  317.  against  the  government;  or,  if  it  exists 

*  Mitf.  Eq.  PL  by  Jeremy,  80,  102 ;  at  all,  it  is  a  privilege  created  by  statute 
Calvert  on  Parties,  ch.  8,  §  26,  p.  801-  in  a  few  states  only.  In  cases,  where  the 
808.  government  has  an  interest  in  the  sub- 

*  Mitf.  Eq.  PI.  by  Jeremy,  30.  ject  as  a  matter  of  public  trust,  it  is  pre- 
^  Mitf.  Eq.  PL  by  Jeremy,  80 ;  Cooper,    sumed,  that  the  Attorney  General  may 

Eq.  PL  22;  Balch  v.  Wastall,  1.  P.  Wms.    be  made  a  defendant,  as  he  may  be  in 

445 ;  Dolder  v.  Bank  of  England,  10  Yes.    England. 

852. 
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general  aaditor  of  the  king,  and  relief  may  be  there  obtained  by 
the  plaintiff  against  the  crown,  the  Attorney  General  being  made 
a  party .^ 

§  69  a.  A  similar  exemption  from  being  sued  applies  to  the 
case  of  foreign  sovereigns ;  for  they  are  not  suable  in  the  courts  of 
a  foreign  country,  although  they  may  be  personally  found  within 
the  dominions  of  such  foreign  country.^  (a) 

§  70.  Bodies  politic  and  corporate,  and  persons  of  full  age,  not 
laboring  under  any  disability,  defend  a  suit  by  themselves.^  But 
infants,  idiots,  and  lunatics  are  incapable,  by  themselves,  of  defend- 
ing a  suit,  as  they  are  of  instituting  a  suit.  Infants  (as  we  have 
seen)  institute  a  suit  in  equity  by  their  next  friend ,  but  they  must 
defend  a  suit  by  a  guardian,  who  is  appointed  by  the  court,  and  is 
usually  their  nearest  relation,  not  concerned  in  interest  in  the 
matter  in  question.^    Idiots  and  lunatics  defend  a  suit  by  their 

1  Mitf.  Eq.  PI.  by  Jeremy,  81 ;  Paw-  Court  of   the  United    States,  January 

lett  p.  Attorney  General,  Hardret,  466 ;  Term,  1S42,  proyides  aa  follows :  "  Guard- 

Poole  V.  Attorney  General,  Parker,  272 ;  fans  ad  litem  to  defend  a  suit  may  be  ap- 

BeeTe  v.  Attorney  General,  2  Atk.  223.  pointed  by  the  court,  or  by  any  judge 

*  Duke  of  Brunswick  v.  King  of  Han-  thereof,  for  infants  or  other  persons  who 
OTer,  0  Beay.  1.  are  under  guardianship,  or  otherwise  in- 

*  [A  corporation  can  be  sued  only  in  capable  to  sue  for  themselyes.  AU  in- 
its  corporate  name,  unless  enabled  by  its  fants  and  other  persons  so  incapable, 
act  of  incorporation,  to  come  into  court  may  sue  by  their  guardians,  if  any,  or  by 
in  the  name  of  some  other  person,  as  its  their  prochein  ami,  subject,  howeyer,  to 
president,  cashier,  &c.  Mauney  v.  Motz,  such  orders  as  the  court  may  direct  for 
4  Ired.  Eq.  195.]  the  protection  of  infants  and  other  per- 

<  Mitf.  Eq.  PL  by  Jeremy,  108 ;  Coop-  sons."  [But  although  a  suit  may  proceed 

er,  Eq.  PI.  29,  109 ;  Jongsma  v.  Pfiel,  9  against   an   infant,    defending    by   his 

Ves.  857 ;    Williams  v.  Wynn,  10  Ves.  guardian,  no  decree  for  the  conveyance 

150-;  Tappen  v.  Norman,  11  Ves.  668 ;  of  real  estate  wiU  be  made  against  him 

Hill  9.  Smith,  1  Mad.  290;  Edwards  on  until   he   comes   of   age.     Whitney  v. 

Parties  in  Equity,  198,  211 ;  Galyert  on  Steams,  11  Met.  819 ;  Coffin  v.  Heath,  6 

FkrHes.  ch.  8,  §  29,  p.  816, 817.  The  87th  Met.  76  (6).] 
of  the  Equity  Rules  of  the  Supreme 

(a)  A  foreign   sovereign   does   not  the  hitter's  property  in  England.    See, 

waive  his  rights  as  sovereign  by  apply-  also,  Twycross  v,  Dreyfus,  ^  Ch.  D.  605 ; 

ing  to  be  admitted,  and  becoming,  a  de-  Gladstone  v.  Ottoman  Bank,  1  H.  &  M. 

fendant,  for  the  purpose  of  obtaining  his  505;  1  Kent  Com.  (12th  ed.)  297,  note  1. 

property,  the  removal  of  which  is  re-  Whether  a  suit  in  rem  will  lie  against  the 

strained  by  an  injunction   against  his  property  of  a  foreign  sovereign,  does  not 

agent.    Yavasseur  p.  Erupp,  0  Ch.  D.  appear  to  be  definitely  settled.    See  The 

851.    In  Smith  r.  Wegnelin,  L.  R.  8  Eq.  Charkieh,  L.  R.  4  Ad.  &  Ec.  59. 
196,  it  was  held  that  an  English  court         (6)  Perry  v.  Perry,  65  Maine,  399.  To 

has  no  jurisdiction  to  enforce  the  con-  a  bill  affecting  an  infant's  title  to  real  es- 

tracts  of  a  foreign  government  against  tate,  making-  his  g[nardian  a  party  is  not 
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committees,  who  are  by  an  order  of  court  appointed  guardians  ad 
litem  for  that  purpose,  as  a  matter  of  course,  in  ordinary  circum- 
stances.^   But  if  an  idiot  or  lunatic  has  no  committee,  or  the  com- 

1  Mitf.  £q.  Fl.  108, 104 ;  Westcombr.  yidual  selected  by  the  crown,  who  is  gen- 
Westcomb,  1  Dick.  283 ;  Cooper,  Eq.  H.  erally,  though  not  always,  the  person 
81,  82;  Shelf,  on  Idiots  and  Lunatics,  ch.  who  has  the  custody  of  the  great  seal. 
10,  §  2,  p.  425,  &c  In  Brasher  y.  Van  (3  Atk.  685 ;  Dickens,  553.)  Bat,  here, 
Cortlandt  (2  Johns.  Ch.  242,  245),  Mr.  the  charge  of  the  person  and  estate  of 
Chancellor  Kent  held  U  not  necessary  in  the  lunatic,  and  his  maintenance,  is  ex- 
New  York  to  make  the  lunatic  himself  a  pressly  committed  to  the  chancellor  (N. 
party  defendant  to  a  bill  for  payment  of  R.  Laws,  Vol.  L  157),  and  the  duty  of 
his  debts,  but  his  committee  only,  where  providing  for  the  payment  of  the  debts 
he  had  a  committee.  His  language  on  is  specially  enjoined.  For  this  purpose, 
that  occasion  was :  "  The  bill  is  against  tbe  committee  is  to  exhibit,  under  oath, 
tlie  committee,  and  seeks  payment  of  a  within  six  months  from  his  appointment, 
debt  due  from  the  lunatic ;  and  the  ques-  an  inventory  of  the  estate,  debts,  and 
tion  arises  whether  the  lunatic  ought  to  credits  of  the  lunatic ;.  and  when  the  per- 
have  been  Joined  with  his  committee  as  a  sonal  estate  shall  be  insufficient  for  the 
party  defendant  If  he  had  been  joined,  discharge  of  the  debts,  he  is  to  present  a 
it  would  seem  to  be  a  mere  matter  of  petition  to  the  chancellor,  setting  forth 
form,  and  the  committee  would  have  the  particulars  and  amount  of  the  estate 
been  directed,  as  of  course,  to  put  in  his  and  debts.  If  the  personal  estate  shall 
answer,  as  his  guardians.  It  would  have  appear  to  be  insufficient,  it  is  made  the 
been  their  answer,  though  in  his  name,  duty  of  the  chancellor  to  cause  so  much 
If  he  be  made  a  defendant,  he  is  to  an-  of  the  real  estate  to  be  sold  as  shall  be 
swer  by  his  committee.  (Dickens,  238,  necessary  for  the  discharge  of  the  debts. 
460.)  When  the  committee  are  made  These  provisions  render  the  payment  of 
defendants,  there  can  be  no  use  in  join-  the  debts  out  of  the  lunatic's  estate  no 
ing  the  lunatic  also,  for  the  custody  of  longer  a  matter  of  discretion,  but  of  in- 
the  estate  is  no  longer  in  him,  but  in  this  dispensable  duty ;  and  tliey  contemplate 
court,  under  the  administration  of  the  the  committee  as  being  charged  (though, 
committee.  Though  the  books  speak  of  undoubtedly,  under  the  control  and  di- 
the  lunatic  as  a  proper  party  (Lloyd's  rection  of  this  court)  with  a  trust  to  be 
case,  Dickens,  460),  yet  I  do  not  perceive  performed  for  the  benefit  of  creditors, 
its  necessity.  The  payment  of  the  debts  and  an  agency  in  the  payment  of  the 
due  from  the  lunatic  is  now  usually  debts,  and  the  administration  of  the  es- 
sought  by  a  petition  to  the  court,  as  the  tate.  To  what  extent  these  new  duties 
funds  are  supposed  to  be  under  its  entire  of  the  committee  may  necessarily  lead,  I 
control."  He  added,  •*  The  custody  of  need  not  now  examine,  nor  am  I  alto- 
the  lunatic  is  committed,  in  England,  not  gether  prepared  to  say.  The  view  of  the 
to  the  court  of  chancery,  but  to  an  indi-  subject  under  our  statute  is,  certainly, 

sufficient,  but  the  infant  himself  must  be  chancery  rule,  allowing  to  an  infant  a  day 

made  a  party.    Tucker  v.  Bean,  66  Maine,  ^to  answer  after  coming  of  age.    Walsh 

852 ;  Wakefield  v.  Marr,  65  Maine,  841.  v.  Walsh,  116  Mass.  377.    But  an  m- 

See  Smith  v,  McDonald,  42  Cal.  484;  fant  trustee,  who  holds  the  legal  title, 
Bulow  V,  Witte,  8  S.  C.  808.    In  Massa-^  and   also  has  an  interest  in  the  trust 

chusetts  it  has  been  recently  held  that  an  estate,  is  entitled  to  such  day  to  answer, 

infant  trustee,  even  when  the  trust  results  McCleUan  v.  McClellan,  65  Maine,  500. 
by  implication  by  law,  is  not  within  the 
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mittee  has  an  interest  opposite  to  that  of  the  person  whose  property 
is  intrusted  to  his  care,  an  order  may  be  obtained  for  appointing 
another  person,  as  guardian  ad  litems  for  the  purpose  of  defending 
the  suit.^  In  like  manner,  if  a  person  is  in  the  condition  of  an  idiot, 
or  lunatic,  although  not  so  found  by  an  inquisition,  or  if,  by  rea- 
son of  age  or  infirmities,  he  is  reduced  to  a  second  infancy,  the 
conrt  will,  upon  information,  direct  a  guardian  ad  litem  to  be  ap- 
pointed for  him,  to  defend  a  suit  against  him.^ 

§  71.  In  regard  to  manied  women,  ordinarily  their  husbands 
mast  be  joined  with  them  as  defendants  in  the  suit,  and  their  an- 
swer must  also  be  joint.^  There  are  exceptions,  however,  to  the 
rule,  in  both  of  its  requirements.  A  married  woman  may  be  made 
a  defendant,  and  answer  as  a  feme  sole  (even,  it  is  said,  in  some 
cases  without  any  order  of  court)  ;  as,  for  example,  whenever  her 
husband  is  plaintiff  in  the  suit,  and  sues  her  as  defendant ;  for  in 
such  a  case  he  elects  to  treat  her  as  a  feme  sole  for  the  purposes  of 
the  suit.^    So,  where  her  husband  is  an  exile,  or  has  abjured  the 

greatly  raried  from  that  under  the  Eng-  Cooper,  Eq.  Fl.  80,  81,  86;   Garey  v. 

Inh  law ;  and  I  entertain  no  doubt  that  Whittingham,  1  Sim.  &  Stu.  163 ;  Lillia 

the  committee  may  be  called  upon  in  this  v.  Airey,  1  Ves.  Jr.  278 ;  Le  Neve  v.  Le 

court  by  the  creditors  for  the  payment  of  Neye,  8  Atk.  648,  649 ;  Clancy  on  Mar- 

tbeir  debts,  without  making  the  lunatic  a  ried  Women,  ch.  4,  p.  64-68 ;  Id.  69, 

party.    This  question  of  necessary  par-  71 ;  Edwards  on  Parties  in  Equity,  151- 

ties  it  always  more  or  less  a  matter  of  158 ;  Calvert  on  Parties,  ch.  8,  §  21,  p. 

discretion,   depending   on   convenience.  266-278.    [But  where  in  a  joint  answer 

In  this  case,  it  would  be  quite  absurd  to  of  a  husband  and  wife  to  a  creditor's  bill, 

bring  in  a  party  who  has  no  capacity  or  for  payment  out  of  an  estate,  of  which 

power  of  action,  except  by  the  rery  per-  the  wife  was    administratrix,  the  wife 

sons  already  before  the  court  as  his  trus-  alone  set  up  the  statute  of  limitations,  as 

tecs,  and  when  the  court  is  only  to  look  a  defence  to  the  suit,  it  was  held  tliat 

to  the  certainty  of  the  debt,  and  to  the  her  interest  was  not  so  merged  in  the 

state  of  the  assets,  in  order  to  provide  for  coverture  that  the  court  would    disre- 

its  payment."    See  Edwards  on  Parties  gard  her  separate  defence,  and  that  the 

m  Equity,  211-216.  statute  was,  for  the  protection  of   the 

1  Mitfl  Eq.  PI.  by  Jeremy,  108, 104 ;  estate,  sufficiently  pleaded  by  the  wife 

Snell  9.  Hyat,  1  Dick.  287 ;  Hewlett  v.  alone.    Beeching  v.  Morphew,  8  Hare, 

Wilbraham,  6  Mad.  428 ;  Lloyd  r. ,  129.] 

2  Dick.  460.  *  Mitf.  Eq.  PI.  by  Jeremy,  104,  106 ; 

<  Mitf.  Eq.  PI.  by  Jeremy,  108,  104;  Cooper,  Eq.  PI.  80, 81 ;  Brooks  u.  Brooks, 

Cooper,  Eq.  PL  82,  88,  109;  Brassington  Prec.  Ch.  24;  Ex  parte  Strangeways,  8 

V.  Brassington,  2  Anst.  869;  Leving  v.  Atk.  478;  Ainslie  v.  Medlicott,  18  Ves. 

Caverly,  Prec.  Ch.  229 ;  Wilson  i;.  Grace,  266.    In  such  a  case,  the  wife  does  not 

14  Ves.  172;  Mr.  Cox's  note  (B)  to  8  P.  put  in  her  answer  by  a  guardian  ;  but  in 

Wms.  Ill;  Gason  ».  Gamier,  1  Dick,  her  own  name,  as  a^e  sole.    Ex  parte 

286.  Strangeways,  8  Atk.  478. 

•  mH  Eq.  PI.  by  Jeremy,  104,  105 ; 
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realm,  or  has  been  transported  under  a  criminal  sentence,  or  is  an 
alien  enemy,  she  may  be  sued,  and  answer  as  a  feme  sole.^  But, 
generally,  a  married  woman  cannot  answer  separately,  when  her 
husband  is  joined,  or  ought  to  be  joined,  as  a  defendant,  in  the 
suit,  without  an  order  of  court  for  that  purpose,  founded  upon 
special  circumstances.'  Thus  where  a  married  woman  claims  as 
a  defendant,  in  opposition  to  her  husband,  or  lives  separate  from 
him,  or  disapproves  of  the  defence,  which  he  wishes  her  to  make, 
she  may  obtain  an  order  of  the  court  for  liberty  to  answer  and 
defend  the  suit  separately ;  and  in  such  a  case  her  answer  may  be 
read  against  her.^  So,  if  a  married  woman  obstinately  refuses  to 
join  in  a  defence  with  her  husband,  the  latter  may  obtain  an  order 
to  compel  her  to  make  a  separate  defence.^  So,  if  the  husband  be 
abroad,  and  not  answerable  to  the  jurisdiction,  the  plaintiff  in  the 
suit  may  obtain  an  order,  that  she  shall  answer  separately.^  But 
except  under  circumstances  of  this  and  a  similar  nature,  a  married 
woman  can  defend  a  suit  only  jointly  with  her  husband.^ 

1  Mitf .  Eq.  PI.  by  Jeremy,  104,  106 ;  if  the  husband  has,  upon  leaye,  answered 

Cooper,  £q.  PI.  30,  81 ;  Portland  v.  Prod-  separately,  the  wife  may,  upon  order, 

gers,  2  Yem.  104 ;  Ca  latt  132  (6),  138  afterwards    file   her    separate   answer. 

(a).  Bray  v.  Akers,  15  Sim.  610.] 

«  Garey  p.  Whlttlngliam,  1  Sim.  &  Stu.  *  Mitf.  Eq.  PI.  by  Jeremy.  104, 106; 

168;  Chandos  v.  Talbot,  2  P.  Wms.  871 ;  Cooper,  Eq.  PI.  80,  81 ;  Portmaii  p.  Pop- 

Anon.  2  Cas.  Ch.  89 ;  Ward  t*.  Meath,  2  ham,  TothiU,  76 ;  Garey  v.  Whittingham, 

Cas.  Ch.  178 ;  Com.  Dig.  Chancery,  K.  2.  1  Sim.  St  Stn.  163;  BeU  p.  Hyde,  Prec. 

»  Mitf.  Eq.  PI.  by  Jeremy,  104.  105;  Ch.  828,  829;  Plomar  v.  Plomar,  1  Ch. 

Cooper,  Eq.  PI.  30, 31 ;  Ex  parte  Halsam,  Rep.  68;  Trayers  v.  Bulkeley,  1  Yes. 

2  Atk.  50;  Anon.  2  Eq.  Abr.  66;  Wj-  384;  s.  o.  1  Dick.  138;  Tarleton  p.  Dyer, 

boom  p.  Bloant,  1  Dick.  155;  Chandos  10  Yes.  442;    Banyan  v.  Mortimer,  6 

p.  Talbot,  2  P.  Wms.  371 ;  Trayers  v.  Mad.  278 ;  BusheU  p.  Bashell,  1  Sim  Sb 

Bulkeley,  1  Yes.  884;  b.  c.  1  Dick.  138;  Stu.  164;  Dubois  p.  Hole,  2  Yem.  613; 

Jackson  p.  Haworth,  1  Sim.  &  Stu.  161;  Chambers  p.  Bull,  1  Anst.  269;  Leithly 

Com.  Dig.  Chancery,  K.  2.  p.  Taylor,  1  Dick.  373;  Glover  p.  Young, 

«  Mitf.    Eq.   PI.    by    Jeremy,    106;  Bunb.  167. 

Cooper,  Eq.  PL  30,  81 ;  Pain  p. .  1  «  Mitf.    Eq.    PI.   by   Jeremy,    105 ; 

Ch.  Cas.  296;  Garey  p.  Whittingham,  1  Cooper.  Eq.  PI.  81;  Edwards  on  Parties 

Sim.  &  Stu.  168 ;  Barry  p.  Cane,  8  Mad.  in  Equity,  151-158 ;  Calyert  on  Parties, 

472 ;  Mnrriet  v,  Lyon,  Bunb.  175.    [So  ch.  8,  §  21,  p.  266-27a 
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CHAPTER    IV. 

PBOPEB  PABTIES  TO  BILLS. 

§  72.  Let  us,  in  the  next  place,  proceed  to  the  consideration  of 
the  inquiry,  who  are  the  proper  and  necessary  parties  to  a  bill. 
This  is  a  subject  of  great  practical  importance,  and  of  no  incon- 
siderable difBculty  in  a  great  variety  of  cases.^  It  has  been 
remarked,  that  courts  of  equity  adopt  two  leading  principles  for 
determining  the  proper  parties  to  a  suit.  One  of  them  is  a  prin- 
ciple, admitted  in  all  courts  upon  questions  affecting  the  suitor's 
person  and  liberty,  as  well  as  his  property,  namely,  that  the  rights 
of  no  man  shall  be  finally  decided  in  a  court  of  justice,  unless  he 
himself  is  present,  or  at  least  unless  he  has  had  a  full  opportunity 
to  appear  and  yindicate  his  rights.  The  other  is,  that  when  a  de- 
cision is  made  upon  any  particular  subject-matter,  the  rights  of  all 
persons,  whose  interests  are  immediately  connected  with  that  de- 
cision, and  affected  by  it,  shall  be  provided  for,  as  far  as  they 
reasonably  may  be.  In  this  last  respect  there  is  an  essential  distinc- 
tion (as  we  shaU  presently  see)  between  the  practice  of  the  courts 
of  common  law  and  that  of  courts  of  equity,  both  in  England  and 
America,  founded  upon  theldifferent  nature  and  objects  of  their 
particular  organization.^  It  is  the  constant  aim  of  courts  of  equity 
to  do  complete  justice,  by  deciding  upon  and  settling  the  rights  of 
all  persons  interested  in  the  subject-matter  of  the  suit,  so  that  the 

^  Cooper,  £q.  Fl.  82,  84.    As  far  as  I  review  of  the  principles  which  regulate 

know,  there  are  but  two  works  which  the  subject,  as  well  as  the  most  complete 

treat  fhlly  of  the  subject  of  parties.    The  collection  of  the  authorities.    I  recom- 

first  and  earUest  (published  in  New  York,  mend  them  both  to  the  learned  reader 

in  1832)  is  "  A  Practical  Treatise  on  Par-  who  is  desirous  of  making  a  thorough 

ties  to  Bills  and  other  Pleadings  in  Chan-  examination  of  the  whole  subject ;  and 

eery,  with  Precedents,  bj  Charles  Ed-  in  this  edition  I  have  freely  used  such  of 

wards,  Esq."    The  second  is  "A  Trea-  the  materials  furnished  by  each  as  had 

tise  upon  the  Law  respecting  Parties  to  escaped    my  *  former    researches.     Mr. 

Suits  in  Equity,  by  Frederick  Calvert,  Daniell,  also,  in  his  recent  and  excellent 

Esq.,"  published  in  London,    in   1887.  work  on  the  Practice  of  Chancery,  has 

Each  of  these  works  has  high  merits,  devoted  a  good  deal  of  attention  and  a 

and  will  be  found  exceedingly  useAil  in  large  space  to  the  subject.    See  1  Dan. 

practice.    But  the  work  of  Mr.  Calvert  Ch.  Prac.  ch.  6,  p.  284-292. 
oootalDi  the  ftillest  and  most  systematic       '  Calvert  on  Parties,  ch.  1,  §  1,  p.  1,  2. 
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performance  of  the  decree  of  the  coart  may  be  perfectly  safe  to 
those  who  are  compelled  to  obey  it,  and  also,  that  future  litigation 
may  be  prerented.^  Hence,  the  common  expression,  that  courts 
of  equity  delight  to  do  justice,  and  not  by  halves.^  And  hence, 
also,  it  is  a  general  rule  in  equity  (subject  to  certain  exceptions, 
which  will  hereafter  be  noticed),  that  all  persons  materially  inter- 
ested, either  legally  or  beneficially,  in  the  subject-matter  of  a  suit-, 
are  to  be  made  parties  to  it,  either  as  plaintiffs  or  as  defendants, 
however  numerous  they  may  be,  so  that  there  may  be  a  complete 
decree,  which  shall  bind  them  all.^  By  this  means,  the  court  is 
enabled  to  make  a  complete  decree  between  the  parties,  to  prevent 
future  litigation  by  taking  away  the  necessity  of  a  multiplicity  of 
suits,  and  to  make  it  perfectly  certain,  that  no  injustice  is  done, 
either  to  the  parties  before  it,  or  to  others,  who  are  interested 
in  the  subject-matter,  by  a  decree,  which  might  otherwise  be 
grounded  upon  a  partial  view  only  of  the  real  merits.  When  all 
the  parties  are  before  the  court,  the  whole  case  may  be  seen  ;  but 
it  may  not,  where  all  the  conflicting  interests  are  not  brought  out 
upon  the  pleadings  by  the  original  parties  thereto.^  We  shall 
hereafter  have  occasion  to  consider  at  large,  who  in  the  true  sense 
of  the  rule  are  proper  parties  to  the  suit ;  for  it  has  been  well  ob- 
served, that  it  is  not  all  persons  who  have  an  interest  in  the  sttb^ 
jeet-mAtter  of  the  suit,  but,  in  general,  those  only  who  have  an 
interest  in  the  oli^'ect  of  the  suit,  who  are  ordinarily  required  to  be 
made  parties.<» 

§  73.  Lord  Chief  Baron  Gilbert,^  after  stating  the  rule,  has 
illustrated  its  propriety  and  policy  in  the  following  manner: 
^'  Where  a  man  seeks  for  an  account  of  the  profits  or  sale  of  a  real 
estate,  and  it  appears,  upon  the  pleadings,  that  the  defendant  is 

• 

»  Mitf .  Eq.  PI.  by  Jeremy,  163,  164 ;  Wirtf ,  1  Wash.  C.  C.  617 ;  Caldwell  v. 

Id.  89;  Cooper,  £q.  PL  88;  Caldwell  v,  Taggart,  4  Peters,  190;  Wendell  v.  Van 

Taggart,  4  Peters,  190;  West  v.  Ran-  Rensselaer,  1  Johns.  Ch.  349;  Calvert  on 

dall,  2  Mason,  190-196;  Joy  v.  Wirtz,  Parties,  ch.  1,  §  1,  p.  1,  2;  Hoxie  v,  Carr, 

1  Wash.  C.  C.  517 ;  Holland  v.  Prior,  1  1  Sumner,  173 ;   Whiting   v.    Bank  of 

Myl.  &  K.  240;  [Betton  o.  WUliams,  4  United  States,  13  Peters,  6,  14;   Hop- 

Fla.  17.]  kirk  v.  Page,  2  Brock.  20;  [Carey  v. 

3  Knight  V,  Knight,  8  P.  Wms.  383 ;  Hoxey,  11  6a.  648.] 
Post,  §  174.  «  West  V.  Randall.  2  Mason,  190, 191. 

<   Mitf.    Eq.    PI.    by   Jeremy,    164.         *  See  Calyert  on  Parties,  5,  6,  10, 11 ; 

Cooper,  Eq.  PI.  83,  84 ;  Palk  i;.  Clinton,'  Post,  §  136-152. 
12  Ves.  58,  54;  Hickock  v.  Scribner,  8         «  Gilb.  For.  Rom.  157, 158. 
Johns.  Cas.  811,  315,  317-810;  Joy    v. 
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only  a  tenant  for  life,  and  consequently  the  tenant  in  tail  cannot 
be  bound  by  the  decree;  and  where  one  legatee  brings  a  bill 
against  an  executor,  and  there  are  many  other  legatees  (none  of 
which  will  be  bound,  either  by  the  decree,  or  by  the  account  to 
be  taken  of  the  testator's  aslets),  and  each  of  these  legatees  may 
draw  the  account  in  question  over  again  at  their  leisure ;  or,  where 
several  persons  are  entitled,  as  next  of  kin,  under  the  statute  of 
distributions,  and  only  one  of  them  is  brought  on  to  a  hearing ;  or, 
where  a  man  is  entitled  to  the  surplus  of  an  estate,  under  a  will, 
after  payment  of  debts,  and  is  not  brought  on ;  or,  where  the  real 
estate  is  to  be  sold  under  a  will,  and  the  heir-at-law  is  not  brought 
CD  ;  in  these,  and  all  other  cases,  where  the  decree  cannot  be  made 
uniform,  for,  as  on  the  one  hand  the  court  will  do  the  plaintiff 
right,  so  on  the  other  hand  they  will  take  care  that  the  defend- 
ant is  not  doubly  vexed,  he  shall  not  be  left  under  precarious 
circumstances,  because  of  the  plaintiff,  w;ho  might  have  made 
all  proper  parties  at  first,  and  whose  fault  it  was  that  it  was  not 
so  done." 

§  74.  Another  illustration  of  the  rule  may  be  found  in  the  case 
where  the  ancestor  has  entered  into  a  covenant  to  do  certain  acts, 
and  bound  himself  and  his  heirs  to  the  performance  thereof.  If 
he  should  die,  and  a  bill  in  equity  should  be  brought  against  the 
heir  alone,  to  compel  a  performance  of  the  covenant,  the  court 
would  require  the  executor  or  administrator  of  the  ancestor  to  be 
made  a  party  ;  because  if  the  latter  had  assets,  the  heir  would  be 
entitled,  upon  another  bill  against  him,  to  reimburse  himself  out 
of  the  personal  assets.  But,  by  uniting  both  in  the  same  bill,  the 
court  would  be  enabled  at  once  to  do  complete  justice  between  all 
the  parties,  by  decreeing  the  executor  or  administrator  to  perform 
the  covenant,  so  far  as  the  personal  assets  will  extend,  and  the  rest 
to  be  made  good  out  of  the  real  assets,  descended  to  the  heir.^  But, 
at  law,  the  heir  alone  might  be  sued.' 

§  74  a.  Another  illustration  may  be  derived  from  the  case  of  a 
mortgage  in  fee  to  secure  a  debt  by  bond.  There,  if  the  mortgagee 
dies,  the  heir  is  the  sole  party  entitled  at  law  to  sue  the  mortgagor 
for  possession  of  the  land  ;  and  the  executor  or  administrator  the 
sole  party  entitled  at  law  to  sue  for  the  debt  upon  the  attendant 
bond.     And  the  heir  and  executor  or  administrator  cannot  at  law 

1  Knight  V,  Knight,  8  P.  Wmi.  831,         *  Ibid. 
888;  CalTert  on  Ftutie«,  1-8. 
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unite  in  one  suit  their  respectiye  claims,  although  arising  out  of 
the  same  transaction.  But  in  a  court  of  equity,  both  may  be 
united,  if  the  object  is  to  compel  a  payment  of  the  debt  or  a  fore- 
closure of  the  mortgage.  Nay,  although  the  executor  or  adminia- 
trator  is  deemed  in  equity  the  sole  ptrty  entitled  to  the  debt,  and 
therefore  entitled  also  to  sue  upon  the  mortgage  for  a  foreclosure  ; 
yet  he  may  not  sue  alone ;  but  he  will  be  compelled  to  join  the 
heir,  either  as  a  co-plaintiff,  or  as  a  co-defendant,  because  the 
mortgagor  is  entitled,  upon  payment  of  the  debt,  to  have  a  recon- 
veyance of  the  estate,  and  this  cui  be  made  only  by  the  heir,  in 
-whom  the  estate  is  then  vested.  In  short,  the  heir  is  treated  as  a 
tmstee  of  the  executor  or  administrator,  until  the  debt  is  paid,  and 
when  it  is  paid,  he  is  treated  as  a  trustee  of  the  mortgagor ;  and, 
therefore,  to  avoid  circuity  of  action  and  multiplicity  of  suits, 
equity  requires  both  to  be  joined  in  the  same  suit,  in  order  that 
complete  justice  may  be  done  uno  fiaiuy  But  we  are  not  to 
understand  from  this,  that  the  nonjoinder  or  misjoinder  of  proper 
parties  can  be  made  an  objection  in  all  stages  of  the  cause  with 
equal  effect.  The  mere  nonjoinder  of  a  party,  who  might  be  a 
proper  party,  but  whose  absence  produces  no  prejudice  to  the 
rights  of  the  parties  before  the  court,  will  constitute  no  fatal  objec- 
tion at  the  hearing  or  rehearing,  or  upon  bill  of  review.^  The  same 
rule  would  in  general  apply  to  the  misjoinder  of  a  party,  either  as 
plaintiff  or  as  defendant ;  for  at  the  hearing,  if  a  decree  can  be 
made  without  prejudice  to  the  rights  of  the  parties  before  the 
court,  the  objection  will  not  avail.^ 

§  75.  If  the  proper  parties  are  not  made,  the  defendant  may 
either  demur  to  the  bill,  or  take  the  objection  by  way  of  plea  or 
answer ;  or  (subject  to  the  considerations  above  su^ested),  when 
the  cause  comes  on  to  a  hearing,  he  may  object,  that  the  proper 
parties  are  wanting ;  or,  the  court  itself  may  state  the  objection, 
and  refuse  to  proceed  to  make  a  decree ;  or,  if  a  decree  is  made,  it 
may,  for  this  very  defect,  be  reversed  on  a  rehearing,  or  on  an 
appeal ;  or  if  it  be  not  reversed,  yet  it  will  bind  none  but  the  par- 
ties to  the  suit,  and  those  claiming  under  them.^    So,  that  all  the 

^  See  Scott  v.  Nicoll,  8  Rius.  476;         *  Cooper,  £q.  PI.  88;  Gilb.  For.  Rom. 

Calvert  on  Parties,  2,  8 ;  Id.  166 ;  Id.  187 ;  H  55,  157,  158 ;  Wyatt,  Pr.  Reg.  299 ; 

Post,  §  200,  201.  Cockbum  v.  Thompson,  16  Yes.  825, 826 ; 

3  Whiting  v.  Bank  of  United  States,  Mitf.  £q.  PI.  by  Jeremy,  180;  Darwent 

13  Peters,  6, 14.  v.  Walton,  2  Atk.  510;  Hickock  ip.  Scrib- 

8  Post,  §  286,  541, 544.  ner,  8  Johns.  Gas.  811, 816,  817 ;  Calrert 
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evils  of  f niitless  or  inadequate  litigation  may  sometimes  be  visited 
npon  the  successful  party  in  the  original  suit,  by  leaving  his  title 
still  open  to  future  question  and  controversy. 

§  76.  This  doctrine,  as  to  parties,  constitutes  one  of  the  most 
striking  differences  between  the  proceedings  in  courts  of  law,  and 
the  proceedings  in  courts  of  equity.  In  general,  courts  of  law 
require  no  more  than  that  the  persons  directly  and  immediately 
interested  in  the  subject-matter  of  the  suit,  and  whose  interests  are 
of  a  strictly  legal  nature,  should  be  parties  to  it.^  All  other  per- 
sons, who  have  merely  an  equitable,  or  remote  interest,  are  not 
only  not  required  to  be  parties,  but  are  excluded  from  being  made 
parties ;  and,  if  any  are  improperly  joined,  the  fault  may  be  fatal 
to  the  suit.^  Thus,  for  example,  at  law,  the  executor  and  the  heir 
cannot  join,  or  be  joined,  in  an  action,  although  each  may  have 
an  interest  in  the  controversy.  But  in  equity,  they  may  both  join, 
and  be  joined,  and,  indeed,  both  are  often  necessary  and  proper 
parties.^ 

§  76  a.  The  general  rule,  in  courts  of  equity,  as  to  parties,  is 
(as  has  been  already  stated^),  that  all  persons  materially  inter- 
ested in  the  subject-matter,  ought  to  be  made  parties  to  the  suit, 
either  as  plaintiffs,  or  as  defendants,  however  numerous  they  may 
be,  in  order,  not  only  that  complete  justice  may  be  done,  and  that 
multiplicity  of  suits  may  be  prevented ;  '^  or,  as  the  rule  was  once 
stated  by  Lord  Hardwicke,  that  all  persons  ought  to  be  made  par- 
ties before  the  court,  who  are  necessary  to  make  the  determination 
complete,  and  to  quiet  the  question.^  It  has  been  objected,  that 
this,  although  the  common  language  made  use  of  in  the  authorities, 
18  not  entirely  accurate,  or  free  from  vagueness ;  ^  for  there  are 
cases,  in  which  persons  are  materially  interested  in  the  suit,  in 
which,  nevertheless,  they  are  not  always  required  to  be  parties ;  as, 

on  Ftaties,  ch.  2,  §  4,  p.  118-116 ;  1  Dan.         •  Mitt  Eq.  PI.  by  Jeremy,  (4tb  ed.) 

Ch.  Prac.  ch.  5,  §  8,  p.  884-888.  164 ;  Calvert  on  Parties,  ch.  1,  §  1,  p.  8 ; 

1  Com.  Dig.  Abatement,  E.  8  to  E.  14;  Palk  v,  Clinton,  12  Yea.  58;  Cockburn 

Id.  F.  4  to  F.  10;  Rice  v.  Shnte,  6  Bnrr.  v.  Thompson,  16  Yes.  826;  Hawkins  v. 

aSll ;  Chitty  on  Plead.  (8d  ed.)  1-10.  Hawkins,  1  Hara,  648,  646 ;  Weatberby 

*  Com.  Dig.  Abatement,  E.  15;  Chitty  v.  St.  Giorgio,  2  Hare,  624;  Harrison  v. 

on  Ple*d.  (8d  «d.)  7,  S,  18, 14.  Stewardson,  2  Hare,  580 ;  Post,  §  149, 

s  Plnnket   v.   Penson,   2   Atk.   61 ;  160.  206-208,  21&-217 ;  IHossey  v.  Dole, 

Knight  p.  Knight,  3  P.  Wms.  888,  and  24  Maine,  20.] 
Kr.  Cox's  note  (A) ;  Calrert  on  Parties,        *  Poore  v.  Clark,  2  Atk.  615. 
1, 2 ;  Ante,  §  74,  74  a.  t  Calvert  on  Parties,  ch.  1,  §  1,  p. 

«  Ante,  S  72.  8-11. 
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for  example,  a  remainder-man,  after  an  estate  tail.^  On  the  other 
hand  (it  may  be  added)there  are  cases,  where  persons  are  required 
to  be  made,  or  at  least  may  be  made,  parties,  who  do  not  seem  to 
have  any  material  interest  in  the  suit ;  as,  for  example,  a  naked 
trustee,  a  husband,  who  claims  no  interest  in  a  suit  respecting  his 
wife's  separate  estate,  a  mortgagor,  in  a  suit  brought  by  a  second 
mortgagee  to  redeem  the  first  mortgagee,  and  yet  not  seeking  a 
foreclosure  or  other  decree  against  the  mortgagor ;  and  an  obligee 
of  a  bond,  who  has  made  an  absolute  assignment  thereof,  and 
claims  no  interest  therein,  in  a  suit  brought  by  the  assignee  against 
the  obligor.2 

§  76  b.  It  has  also  been  suggested,  that  it  would  be  a  more  just  ex- 
position of  the  general  rule,  to  declare  that  all  persons  interested 
in  the  object  of  the  suit  ought  to  be  made  parties.^  Undoubtedly 
this  does  furnish  a  safe  and  satisfactory  guide  in  many  cases  of 
ordinary  practice ;  but  it  may  admit  of  doubt  whether  it  is  univer- 
sally true,  or  whether  it  is  not  equally  as  open  to  criticism  as  is 
the  common  formulary,  in  which  the  rule  is  expressed.  In  a  just 
sense,  a  remainder-man,  after  a  tenancy  in  tail,  has  an  interest  in 
the  object  of  a  suit  brought  by  a  tenant  in  tail,  affecting  the  entii^ 
fee ;  and  yet  he  is  not  required  to  be  made  a  party .^  So,  residuary 
legatees  are  interested  in  the  object  of  a  suit  by  a  creditor  against 
the  executor,  to  establish  his  debt  or  claim  against  the  estate  ;  for 
the  establishment  of  such  debt  or  claim  goes  pro  tanto  in  direct 
diminution  of  their  interest  in  the  residue.  Yet  they  are  never 
required  to  be  made  parties.'^  So  trustees  for  the  payment  of 
debts  and  legacies  may  sustain  a  suit,  either  as  plaintiffs  or  as 
defendants,  touching  the  trust  estate,  without  bringing  the  cred- 
itors or  legatees  before  the  court  as  parties.®  On  the  other  hand, 
persons,  who  seem  to  have  no  interest,  either  in  the  subject,  or  in 
the  object  of  a  suit  are  sometimes  required,  as  has  been  already 
suggested,  to  be  made  parties,  or  at  least  may  be  made  parties. 
Thus,  if  the  heir  is  sued  upon  a  bond  of  his  ancestor,  by  the 
obligee,  it  is  said,  that  the  executor  or  administrator  of  the  ances- 
tor ought  to  be  made  a  party,  because  the  personal  assets  are  pri- 

1  Post,  §  142,  144, 146.  «  Calyert  on  FMies,  ch.  1,  §  1,  p.  6 ; 

*  Post,  §  163, 186,  229,  281.  Post,  §  148,  160. 

*  Calvert  on  Parties,  ch.  1,  §  1, 11.  •  Post,  §  160. 
^  Calvert  on  Parties,  ch.  1,  §  1,  p.  4 ; 

Id.  ch.  8,  §  7,  p.  18»-197 ;  Post,  |  141, 
144-146. 
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marily  liable  for  the  debt,  although  the  object  of  the  bill  is  purely 
to  obtain  payment  from  the  heir.^  Yet  this  principle  is  not  applied 
throughout ;  for,  as  we  shall  presently  see,  a  mortgagee  may  pro- 
ceed against  the  heir  of  a  mortgagor  for  a  foreclosure,  without 
making  the  executor  or  administrator  a  party,  although  the  per- 
sonal assets  are,  in  such  a  case,  primarily  liable  for  the  debt.^ 

§  76  c.  The  truth  is,  that  the  general  rule  in  relation  to  parties, 
does  not  seem  to  be  founded  on  any  positive  and  uniform  princi- 
ple ;  and  therefore  it  does  not  admit  of  being  expounded  by  the 
application  of  any  universal  theorem,  as  a  test.  It  is  a  rule 
founded  partly  in  artificial  reasoning,  partly  in  considerations  of 
convenience,  partly  in  the  solicitude  of  courts  of  equity  to  suppress 
multifarious  litigation,  and  partly  in  the  dictate  of  natural  justice, 
that  the. rights  of  persons  ought  not  to  be  affected  in  any  suit, 
without  giving  them  an  opportunity  to  defend  them.'  Whether, 
therefore,  the  common  formulary  be  adopted,  that  all  persons 
materially  interested  in  the  suit,  or  in  the  subject  of  the  suit,  ought 
to  be  made  parties,  or  that  all  persons  materially  interested  in  the 
object  of  the  suit,  ought  to  be  made  parties,  we  express  but  a  gen- 
eral truth  in  the  application  of  the  doctrine,  which  is  useful  and 
valuable,  indeed,  as  a  practical  guide,  but  is  still  open  to  exceptions, 
and  qualifications,  and  limitations,  the  nature  and  extent  and  appli- 
cation of  which  are  not,  and  cannot,  independently  of  judicial  de- 
cision, be  always  clearly  defined.^    On  this  account  it  is  of  great 

^  Pott,  §  178;  Calyert  on  Purtiet,  ch.  Parties  (p.  1-11),  has  examined  thia  sub- 
1.  §  1,  p.  2,  8.  In  Mimcli  v.  Cockerell,  8  ject  with  great  care  and  ability.  The 
Sim.  210,  the  suit  was  brought  by  A.  for  following  extracts,  although  long,  will 
one  moiety  of  a  trust  fund,  the  other  be-  amply  reward  the  attention  of  eyeiy 
longing  to  B.,  and  the  allegation  of  the  professional  reader :  — 
bill  was  that  the  whole  fhnd  was  improp-  "  The  combination  of  the  two  princi- 
eriy  dealt  with.  The  Tice^hancellor  held,  pies  which  hare  been  mentioned,  has 
that  as  it  did  not  appear  that  B.  had  been  given  rise  to  the  general  rule  upon  the 
•atbfled  as  to  his  share,  he  ought  to  be  proper  parties  to  a  suit  in  equity.  This 
made  a  party  to  the  suit,  that  the  whole  rule  has  been  laid  down  by  different  wri^ 
matter  might  be  settled  in  one  suit.  Here,  ers  and  Judges  in  very  diiferent  expres- 
we  see,  that  though  the  object  of  the  biU  sions.  Lord  Redesdale  says,  in  the  con- 
as  to  one  moiety  might  be  obtained,  the  tinuation  of  the  passage,  just  quoted, 
court  acted  upon  the  ground  that  other  'For  this  purpose,  all  persons  materially 
considerations  might  require  other  par-  interested  in  the  subject,  ought  generally 
ties.    Post,  §  159,  218, 214.  to  be  parties  to  the  suit,  pUintiffs  or  de- 

«  Post,  §  176, 186, 198,  and  notes,  196.  fendanto,  however  numerous  they  may 

>  Ante,  §  76  a.    Post,  §  94-96,  182,  be,  so  that  the  court  may  be  enabled  to 

186, 136  a.  do  complete  justice  by  deciding  upon  and 

*  Mr.  Calvert,  in  his  learned  work  on  settling  the  rights  of  all  persons  inter- 
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importance  to  aacertain,  what  are  the  admitted  exceptions  to  the 
general  rule,  and  to  ascertain  what  are  the  grounds  on  which  they 

ested,  and  that  the  orders  of  the  court  in  company  with  thiiqaalilication,  were  to 

may  be  safely  executed  by  those  who  are  be  adopted  as  a  guide  for  practice,  it 

compelled  to  obey  them,  and  future  Uti-  would    frequently   lead   to    inferences 

gallon  may  be  prerented.'    Lord  Hard-  which  are  at  variance  with  decisions  ao- 

wicke  (Poore  o.  Clark,  2  Atk.  616, 1742)  knowledged  to  be  correct.    For  instance, 

says:  'The  general  mle  is,  that  if  you  a  remainder-man  in  fee  after  an  estate 

draw  the  jurisdiction  out  of  a  court  of  tail,  is  (Cockbum  i;.  Thompson,  Bup.)  not 

law,  you  must  have  all  persons  parties  to  be  made  a  party  to  a  suit  in  which  the 

before  this  court  who  will  be  necessary  title  to  the  estate  is  determined,  though 

to  make  the  determination  complete,  and  one  who  claims  an  interest  only  for  life, 

to  quiet  the  question.'    Lord  Thurlow  antecedent  to  the  estate  tail,  must  be 

says  (Anon.  1  Ves,  Jr.  29,  1789),  *  AU  made  a  party.    A  person  who  possesses 

parties  having  an  apparent  right,  must  either  of  these  two  characters  is  '  a  per- 

be  brought  into  court  before  the  court  son  interested,'  and  '  materially  interest- 

wiU  do  any  thing  which  may  affect  their  ed ; '  nor  is  there  any  meaning  in  the  term 

right'    Sir  Willuun  Grant  says :  *  As  far  'consequentially,'  which  applies  to  the 

as  it  is  possible,  the  court  endearors  to  former,  and  not  to  the  Utter.    If  a  cred- 

make  a  complete  decree,  that  shall  em-  iter  (Lawson  v.  Barker,  1  Bro.  C.  C.  302, 

brace  the  whole  subject,  and  determine  1783)  sues  for  payment  of  hie  debt,  it  is 

upon  the  rights  of  all  parties  interested  clear  that  the  residuary  legatees  are  in- 

in  the  estate.'    (Palk  v.  Clinton,  12  Ves.  terested  in  resisting  the  claim ;  for  if  the 

68,  1806.)    Lord  Eldon  says  (Cockbum  resistance  to  the  debt  is  successful,  their 

V.  Thompson,  Id  Yee.  826,  1809),  '  The  shares  of  the  residue  will  be  increased, 

strict  rule  is,  that  all  persons  materially  Yet  it  is  not  necessary  to  join  them  as 

interested  in  the  subject  of  the  suit,  how-  parties  with  the  executors.    A  residuary 

ever  numerous,  ought  to  be  parties ;  that  legatee,  or  in  case  no  residuary  legatee  is 

there  may  be  a  complete  decree  between  appointed,  a  next  of  kin,  appears  to  have 

all  parties   haying   material   interests.'  precisely  the  same  degree  of  interest  in 

Sir  William  Qrant  again  says  ( Wilkins  v,  opposing  a  suit  to  establish  a  legacy  as 

Fry,  1  Mer.  232,  1816),  '  In  equity  it  is  an  heir-at  law  has  in  opposing  a  suit  to 

sufficient  that  all  parties  interested  in  the  establish  a  devise ;  the  interest  of  the  one 

subject  of  the  suit  should  be  before  the  is  in  no  respect   more  'consequential' 

court,  either  in  the  shape  of  plaintiffs  or  than  the  interest  of  the  other;  yet  the 

of  defendants.'  heir-at-law  is  a  necessary  party  in  one 

"  The  object  of  quoting  so  many  an-  suit ;  and  the  next  of  kin,  or  residuary 

thorities  ibr   the   general   rule,  is   not  legatee,  is  not  a  necessary  party  in  the 

merely  to  show  how  nniyersally  it  has  other.    Such  being  the  indefinite  charac- 

been  acknowledged,  but  still  more  to  call  ter  of  the  rule  according  to  the  terms  in 

attention  to  the  rague  language  in  which  which  it  has  been  laid  down  by  high  au- 

it  has  been  expressed  by  yery  logical  thority,  it  might  be  at  first  inferred  that 

reasoners.    Lord  Redesdale  has  qualified  the  nature  of  the  subject  would  not  ad- 

the  rule,  which  he  laid  down,  in  these  mitof  any  more iprecise expression;  and 

words  (Bed.  PI.  170) :  "  In  many  cases  the  the  same  inference  might  follow  from  a 

expression  that  all  persons  interested  in  merely  cursory  obserration  of  the  decided 

the  subject  must  be  parties  to  a  suit,  is  cases.    It  must,  however,  be  observed, 

not  to  be  understood  as  extending  to  all  that  the  object  at  which  judges  have 

persons  who  may  be  conwequenHiaUy  inter*  abned  in  giving  their   judgments,  has 

ested.'  Yet  if  liord  Bedesdale's  rule,  even  been,  to  lay  down  the  rule  with  sufficient 
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aie  fonnded ;  for  when  these  excepticms,  and  the  grounds  thereof, 
are  folly  seen  and  explained,  they  will  famish  strong  lights  to  guide 

•ocoracy  for  the  cue  immediately  before  whidi  baa  been  quoted.  If  the  words, 
tbem,  end  that  they  iiaTe  not  attempted  '  lubject  of  luit/  were  taken  in  that  rery 
to  pronouioe  a  general  role  applicable  in  ezteniye  meaning  in  which  Lord  Eldon 
all  cases.  They  might  hare  had  in  their  and  Sir  W.  Grant  used  it»  the  general 
minds  a  predse  idea  of  the  general  prin-  rule,  as  laid  down  by  them,  would  be  in- 
ciple,  although  they  did  not  express  it  consistent  with  several  distinctions  which 
precisely.  An  attempt  will  now  be  made  are  firmly  established.  For  instance,  if 
to  ascertain  the  precise  nature  of  that  there  is  a  contract  to  sell  an  estate,  which 
principle,  and  to  express  the  rule  in  such  the  vendor  claims  under  a  will,  the  pur- 
language  as  may  be  sufficiently  deflmte  chaser  filing  his  bill  for  specific  perform- 
to  serve  as  a  guide  upon  aU  occasions,  ance  of  the  contract,  need  not  make  the 
Lords  Eldon  and  Thurlow,  and  Sir  Wit  heir  a  party,  if  he  does  not  pray  proof 
liam  Grtot,  mention  as  necessary  parties  of  the  will ;  but  if  he  does,  he  must  make 
mil  persons  interested  in  the  subject  of  him  a  party.  Tet  the  interest  of  the  heir 
suit  The  expreuion,  'subject  of  suit,'  in  the  estate,  that  is  according  to  Lord 
may  mean  one  of  two  thin^ ;  either  the  Eldon's  and  Sir  W.  Grant's  use  of  the 
Amd  or  estate,  respecting  which  the  ques-  term,  in  the  subject  of  the  suit,  cannot 
tion  at  issue  has  arisen,  or  else  that  qnes-  be  at  all  varied  by  the  insertion  of  such  a 
tioD  itself.  For  instance,  in  a  foreclosure  prayer.  The  executor  of  a  mortgagor 
suit,  it  may  mean,  either  in  the  first  has  neither  greater  nor  less  interest  in 
sense,  the  mortgage  debt,  or  mortgaged  the  estate  mortgaged,  whether  the  prayer 
premises,  or  else,  in  the  second  sense,  the  of  the  mortgagee's  bill  is  for  a  sale  or  for 
question  whether  a  foreclosure  ought  or  a  foreclosure ;  yet  if  it  is  only  for  a  fore- 
ought  not  to  take  place.  In  the  passage  closure,  he  Is  not  necessarily  a  party ; 
which  has  been  quoted  from  the  case  of  but  he  is,  if  the  prayer  is  for  a  sale. 
Palk  9.  Ctinton,  it  is  dear  that  8ir  W.  When  a  lessee  of  tithes  institutes  a  suit 
Grant  used  it  in  the  first  sense.  Lord  respecting  them,  the  lessor  is  not  a  requi- 
Eldon,  in  the  case  of  Cockbum  v.  Thomp-  site  party,  unless  the  prayer  is  in  part  for 
•on  (16  Ves.  826, 1806)  appears  to  have  the  establishment  of  the  right  to  tithes; 
used  the  words  in  the  same  sense ;  for  in  although  he  is  of  course  equally  interest- 
fhrther  explanation  of  the  general  rule,  ed  in  the  tithes  themselves,  whether  such 
he  says,  'Accordingly,  there  are  several  a  prayer  Is  or  is  not  introduced  into  the 
well-known  cases  of  exception;  and  with-  bill.  Many  cases  may  be  mentioned, 
oat  going  through  with  them  all,  I  win  which  show,  that  according  to  general 
mention  one  instance  of  not  applying  it  practice,  a  mere  interest  in  the  subject  of 
lo  persons  having  valuable  interests  in  suit,  as  the  term  was  used  by  Lord  Eldon 
real  estate ;  namely,  where  it  has  been  and  Sir  W.  Grant  in  the  passages  quoted 
held  sufficient  to  bring  before  the  court  above,  is  not  sufiloient  to  render  a  person 
the  first  person  having  an  estate  of  in-  a  necessary  party.  The  cases  of  Seville 
heritanoe ;  though  it  cannot  be  denied,  v.  Tancred,  and  Franco  v.  Franco,  are  in- 
that  persons  having  present  immediate  sorted  here  as  examples  of  such  cases* 
valuable  interests  in  the  same  real  estate,  Seville  (Seville  v.  Tancred,  1  Yes.  101, 
may  become  most  deeply  afifected  by  1748),  pawnee  of  a  strong  box,  containing 
what  is  done  here  in  their  absence.'  The  jewels  which  belonged  to  the  Duke  of 
sense  in  which  Lord  Thurlow  used  the  Devonshire,  filed  a  bill  against  Tancred, 
tenn,  cannot  be  ascertained  firom  Mr.  in  whoae  custody  it  was,  to  compel  him 
Yesey's  veiy  brief  (Anon.  1  Yes.  Jr.  29,  to  deliver  it  up,  and  to  give  an  account 
1789)  report  oi  the  anonymous  casoi  An  objecticm  was  made,  that  the  duke's 
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US  in  our  endeavors  to  apply  the  role  and  the  exceptions  to  new 
cases,  as  they  arise  in  judgment.    And  here  it  may  be  proper  to 

representfttjye  ihould  have  been  made  «  to  be,  that  their  equitable  rights  remain 
party ;  but  Lord  HardWicke  '  oveimled  in  precisely  the  same  situation,  whether 
the  objection ;  for  pawnee  of  a  pledge,  as  the  trustees  are  sucoessf^il  or  unsucoesa- 
Sayille  was,  may  bring  trover  or  detinue  ftd  in  their  suit  Tet  it  is  quite  clear, 
at  law  for  it,  without  troubling  himself  that  they  would  be  necessary  parties,  if 
with  the  pawner ;  for  he  has  a  special  all  were  so  considered  who  are  interested 
property.  But  suppose  he  was  not  in  the  subject  of  the  suit,  according  to  the 
pawnee,  but  had  only  the  possession  of  meaning  of  the  term  '  subject,'  which  haa 
them,  and  delivered  them  to  another ;  that  been  referred  to.  The  rule,  then,  which 
person  has  nothing  to  do  with  the  duke,  has  been  stated  in  these  cases  with  refer- 
Therefore  let  these  jewels  come  into  his  ence  to  the  subject  of  the  suit,  meaning 
hands  which  way  they  will,  he  may  give  thereby  the  estate  or  fund,  on  which  the 
the  custody  of  them  to  any  one,  and  have  question  at  issue  has  arisen,  does  not  ap- 
them  back  without  hurting  the  duke  or  pear  to  be  adapted  to  general  application, 
his  representative.'  In  Franco  v.  Franco  It  must  be  taken  in  connection  with 
(8  Yes.  Jr.  76,  1796)  the  plaintiff,  a  trus-  other  authorities,  which  will  now  be 
tee,  had,  at  the  request  of  his  co-trustee,  quoted.  In  King  v.  Martin  (2  Yes.  Jr. 
the  defendant,  transferred  the  trust  fund  643,  1796)  Lord  Loughborough  says, 
into  his  name.  The  bill  prayed,  amongst  '  There  is  no  pretence  for  the  demurrer, 
other  things,  that  the  defendant  might  be  This  is  a  bill  stating  a  case  for  relief,  a 
decreed  to  replace  the  fund,  and  it  was  case  of  confederacy  between  the  def end- 
contended,  on  demurrer,  that  the  eestuii  ants;  and  the  material  party,  and  against 
91M  trust  ought  to  have  been  parties ;  but  whom  a  decree  might  be  made,  not  per- 
Lord  Loughborough  said, '  This  is  no  bill  haps  for  the  specific  relief  prayed  by  this 
for  execution  of  a  trust.  Whatever  de-  bill,  is  the  bankrupt,  who  has  demurred, 
mand  the  cestuis  que  trust  would  have.  The  case  of  making  a  witness  to  a  will 
they  could  never  found  themselves  upon  a  defendant,  to  know  what  he  will  say 
the  case  the  present  plaintiff  makes  when  he  comes  to  support  the  will,  is 
against  the  defendant,' and  overruled  the  perfectly  diflbrent;  but  if  it  was  a  case 
demurrer.  It  need  hardly  be  remarked,  in  which  the  will  was  impeached,  as'  ob- 
that  in  Saville  v.  Tancred,  the  Duke  of  tamed  by  fraudulent  practices,  the  wit- 
Devonshire  was  interested  in  the  jewels,  nesses  are  proper  parties.'  Lord  Eldon 
and  that  in  Franco  v.  Franco,  the  cestuis  says,  in  Fen  ton  v.  Hughes  (7  Yes.  288, 
que  trust  were  interested  In  the  stock.  In  1802), '  It  is  admitted,  that  it  is  impossi- 
cases  concerning  trust  property,  it  is  par-  ble  to  file  a  bill  agamst  a  person,  who  is 
ticularly  necessary  to  pay  attention  to  the  a  mere  witness,  if  the  object  of  the  bill  is 
correct  rule ;  for  the  cestuis  que  trust  are  to  have  relief  in  equity.  That  is  estab- 
always  the  persons  interested  in  the  sub-  lished  by  a  great  variety  of  authoritieB.' 
ject  of  the  suit,  and  yet  they  are  very  The  general  effect  of  this  decision  is  said 
frequently  not  to  be  introduced  among  by  Sir  T.  Plumer,  in  Whitworth  v,  Davis 
the  parties.  Where,  for  instance,  there  (1  Yes.  &  B.  560,  1818),  to  be,  'that  a 
are  trustees  to  sell  an  estate,  receive  the  person,  who  has  no  interest  and  is  a  mere 
purchase-money,  and  pay  it  to  particular  witness,  against  whom  there  can  be  no 
individuals.  If  the  mere  object  of  the  relief,  ought  not  to  be  made  a  party.' 
suit  is  to  get  into  the  hands  of  the  trus-  Sir  John  Leach  says,  in  Smith  v.  Snow 
tee  the  property  which  is  to  be  eigoyed  (8  Mad.  10, 1818),  'Persons  not  interested 
by  the  cestuis  que  trusty  the  latter  need  not  in  the  suit  cannot  be  made  parties,  and  it 
be  made  parties ;  and  the  reason  seems  is  sufficient  to  say,  that  it  is  not  alleged 
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state  the  remark  of  a  learned  chancellor,  speaking  upon  this  very 
sabject  of  parties,  as  containing  a  salntary  admonition  and  instruo- 

tfaat  ttieie  defendants  hare  anj  intereet  employed  in  the  opinions,  which  were 
in  the  snit.'  And  again,  in  Lloyd  v.  Lan-  quoted  in  the  first  instance,  and  as  the 
der  (6  Mad.  289,  1821),  speaking  of  a  correct  interpretation  of  it  may  he  the 
bankrupt,  he  says, '  Haying  thus  neither  key  to  many  of  the  difficulties,  which 
interest  nor  power  in  the  subject  of  the  arise  respecting  parties,  no  apology  will 
suit,  which  requires  to  be  bound  by  the  be  required  for  mentioning  the  interpre- 
decree  of  the  court,  it  is  difficult  to  con-  tation  of  the  word,  which  has  appeared 
oeiTe  any  principle  upon  which  he  can  be  in  a  work  recently  published  by  Mr. 
considered  as  a  necessary  party.'  The  Wigram.  In  the  following  passages,  he 
diieto  which  have  been  last  quoted,  coincide  is  ascertainhfig,  what  are  the  documents, 
with  the  opinion  of  Lord  Hardwicke,  in  which  a  plaintiff  may  compel  a  defend- 
Poore  V.  Clark  (2  Atk.  616, 1742),  when  ant  to  produce.  '  The  plaintiff'  (Points 
he  made  the  criterion  to  be, '  what  per-  on  the  U^  of  Discovery,  by  James  Wi- 
sons  are  necessary  to  make  the  determi-  gram,  K.  C,  p.  199), '  must  show  that  he 
nation  complete,  and  to  quiet  the  ques-  has  an  interest  in  the  documents,  tlie  pro- 
tioQ '  So  Lord  Lyndhurst  says,  in  his  duction  of  which  he  seeks.  There  can 
judgment  upon  the  case  of  Small  v.  At-  be  no  objection  to  this  mode  of  express- 
wood  (Tounge,  468, 1882), '  The  general  log  the  rule,  proTided  the  sense,  in  which 
mle  is,  that  all  persons  who  are  interested  the  word  interest  is  used,  be  accurately 
in  the  question,  must  be  parties  to  a  suit  defined.  But  without  such  a  definition, 
instituted  in  the  court  of  equity.'  A  sim-  it  is  obvious,  that  this  mode  of  expressing 
ilar  principle  is  expressed  in  Comyns's  the  rule  is  unprofitable  for  instruction. 
Dig.  tit.  Chancery,  E.  2.  Mr.  Starkie  The  word  interewt  must  here  be  under- 
saya,  that  the  interest  which  disqualifies  stood  with  reference  to  the  subject-matter 
a  witness,  is  an  interest  in  tlie  result  of  to  which  it  is  spplied.'  '  Tlie  word  inier- 
the  cause  (vol.  1,  p.  102);  namely,  that  est  must  therefore,  in  these  cases  be  un- 
'  all  concerned  in  the  demand  ought  to  be  derstood  to  mean,  an  interest  in  the  pro- 
made  partners  in  equity.'  Not  all  con-  duction  of  a  document  for  that  specific 
cenied  in  the  subject-matter  respecting  purpose.'  'Unless  the  meaning  of  the 
which  a  thing  is  demanded ;  but  all  con-  word  itderett  be  limited  in  the  way  point- 
cemed  in  the  very  thing  which  is  de-  ed  out,  it  is  obvious,  that  the  effect  of  a 
manded,  the  matter  petitioned  for  in  the  simple  claim  (perhaps  without  a  shadow 
prayer  of  the  bill;  in  other  words,  the  of  interest)  would  be  to  open  every  mu- 
object  of  suit.  The  same  remark  applies  niment  room  in  the  kingdom,  and  every 
to  all  the  authorities,  which  have  been  merchant's  accounts,  and  every  man's 
jnst  quoted.  They  make  the  propriety  private  papers,  to  the  inspection  of  the 
of  a  person  being  made  a  party  depend  merely  curious.'  Li  perfect  keeping  with 
upon  his  interest,  not  in  the  subject-mat-  these  remarks  is  Mr.  Wigram's  expla- 
ter,  but  in  the  object  of  the  suit.  If  this  nation  of  the  word  materialf  when  it  is 
distinction  between  the  meaning  of '  the  said,  that  the  plaintiff  has  a  right  to  the 
subject  of  a  suit/  and  that  of '  the  object  discovery  of  all  matters  which  are  mate- 
of  a  suit,'  is  borne  in  mind,  it  may  ap-  rial  to  his  case.  '  The  word  maUrial ' 
pear  superfluous  to  show  by  other  an-  (Points  on  the  Law  of  Discovery,  p.  66) 
thorities,  that  the  word '  interest,'  when  <  is  relative, — material  with  reference  to 
used  as  a  criterion  of  the  proper  parties  the  purpose  for  which  discovery  is  given ; 
to  a  snit,  means  interest  In  its  object,  and  that  is,  material  with  reference  to  the 
not  hiterest  in  its  subject-matto*.  Still,  plaintiff's  case.  Now  the  plaintiff's  case 
as  the  word  seems  to  have  been  loosely  —in  the  sense  in  which  the  words  are 
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Hve  lesson,  that  it  is  the  duty  of  eyery  court  of  equity  to  adapt  its 
practice  and  coarse  of  proceedbg,  as  far  as  possible,  to  the  exist- 
ing state  of  society,  and  to  apply  its  jurisdiction  to  all  new  cases, 
which,  from  the  progress  daily  making  in  the  affairs  of  men,  must 
continually  arise ;  and  not,  from  too  strict  an  adherence  to  forms 
and  rules  established  under  very  different  cLrcumstances,  to  decline 
to  administer  justice,  and  to  enforce  rights,  for  which  there  is  no 
other  remedy.* 

§  77.  Let  us,  therefore,  before  entering  upon  the  more  particu- 
lar considerations  applicable  to  this  subject,  examine  into  and 
consider  the  general  nature  of  the  exceptions,  which  have  been 
admitted  to  the  general  rule  in  equity,  that  all  persons  l^ally  or 
beneficially  interested  in  the  subject-matter  of  a  suit  should  be 
made  parties ;  or,  if  the  expression  be  deemed  more  exact  and 
satisfactory,  that  all  persons,  who  are  interested  in  the  object  of  the 
bill,  are  necessary  and  proper  parties.  All  these  exceptions  will 
be  found  to  be  governed  by  one  and  the  same  principle,  which  is, 
that,  as  the  object  of  the  general  rule  is  to  accomplish  the  purposes 
of  justice  between  all  the  parties  in  interest,  and  it  is  a  rule 
founded,  in  some  sort,  upon  public  conyenience  and  policy,  rather 
than  upon  positive  principles  of  municipal  or  general  jurispru- 
dence, courts  of  equity  will  not  suffer  it  to  be  so  applied  as  to 

here  used  —  is  that  case  upon  which  the  rule  upon  discoreries  to  be  made,  and 

parties  are  about  to  go  to  trial/    Mr.  upon  parties  to  be  brought  into  court, 

Wigram    afterwards  quotes   a   passage  ought  to  be  founded  on  the  same  princi- 

from  Lord  Kedesdale,  in  which,  stating  pie.    Upon  the  combination  of  all  these 

the  general  right  of  a  plaintifif  to  a  dis-  authorities,  it  is  proposed  to  state  the 

oorerj  of  the  matters  alleged  in  the  bill,  general  rule  in  the  following  words :  'AU 

he  says :  '  Provided  they  are  necessary  to  persons  baring  an  interest  in  the  object 

ascertain  certain  facts  material  to  the  of  the  suit,  ought  to  be  made  parties.' " 

merits  of  his  case,  and  to  enable  him  to  Calvert  on  Parties,  ch.  1,  {  I,  p.  8-11. 

obtain  a  decree.'  These  passages  are  the  The  subject  is  also  learnedly  discussed 

more  important  in  confirming  the  rule  in  a  very  able  artide  in  the  London  Law 

upon  parties,  which  will  be  proposed,  as  Magazine  for  May,  lSd9,  p.  288-242.  See 

there  is  a  strict  analogy  between  the  pur-  also  Calvert  on  Parties,  ch.  1,  {  2,  p.  19; 

pose  for  which  parties  are  made,  and  Post,  {  149, 160,  207,  208, 216-217. 
that  for  which  discovery  is  given.    *  The       *  Lord  Cottenham,  in  Mare  v.  Malachy, 

purpose,'  says  Mr.  Wigram  (Points  on  1  Myl.  ft  Cr.  669;  and  Taylor  v.  Salmon, 

the  Law  of  Discovery,  p.  .200), « tor  which  4  Myl.  &  Cr.  141.    Post,  {  94, 118,  note, 

discovery  is  given,  is,  simply  and  ezcln-  132,  186  a ;  Cockbum  p.  Thompson,  16 

sively,  to  aid  the  plaintiff  on  the  trial  of  Ves.  321 ;  Ehnendorf  v.  Taylor,  10  Wheat 

an  issue  between  himself  and  the  defend-  167;  West  v.  Randall,  2  Mason,  181; 

ant.'    So  the  puri>ose,  for  which  parties  Colt  v.  Lasnier,  9  Cowen,    820,    380; 

are  made,  is  to  enable  the  plaintilf  to  Richardton  v,  HastlngSi  7  Beat.  823. 
bring  that  issue  to  trial.    Therefore,  the 
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defeat  the  very  purposes  of  justice,  if  they  can  dispose  of  the 
merits  of  the  case  before  them  without  prejudice  to  the  rights  or 
interests  of  other  persons,  who  are  not  parties,  or  if  the  circum- 
stances of  the  case  render  the  application  of  the  rule  wholly 
impracticable.^  On  the  other  hand,  if  complete  justice  between 
the  parties  before  the  court  cannot  be  done  without  others  being 
made  parties,  whose  rights  or  interests  will  be  prejudiced  by  a 
decree,  then  the  court  will  altogether  stay  its  proceedings,  even 
though  those  other  parties  cannot  be  brought  before  the  court ;  for 
in  such  cases  the  court  will  not,  by  its  endeavors  to  do  justice 
between  the  parties  before  it,  risk  the  doing  of  positive  injustice 
to  other  parties  not  before  it,  whose  claims  are  or  may  be  equally 
meritorious.^  We  shall  presently  have  occasion  to  notice  some 
illustrations  of  the  principle  of  the  exceptions,  and  of  the  qualifi- 
cations of  it,  to  which  we  have  alluded*^ 

§  78.  The  first  exception  to  the  rule,  which  we  shall  notice,  is 
founded  upon  the  utter  impracticability  of  making  the  new  proper 
or  necessary  parties.  This  occurs,  of  course,  when  such  new 
parties  are  without  the  jurisdiction  of  the  court,  and  when,  conse- 
quently, they  cannot  be  reached  by  the  process  of  the  court.  In 
such  a  case,  to  require  such  persons  to  be  made  parties,  would  be 
equivalent  to  a  dismissal  of  the  stdt,  and  amount  to  a  denial  of 
justice.  Hence,  it  is  a  common  rule  of  the  court,  that  when  a 
person,  who  ought  to  be  a  party,  is  out  of  the  jurisdiction  of  the 
court,  if  the  fact  is  stated  in  the  bill,  and  admitted  by  the  answer, 
or  proved  (if  denied)  at  the  hearing,  that  of  itself  constitutes  a 
sufficient  ground  for  dispensing  with  his  being  made  a  party,  and 
the  court  will  proceed  to  a  decree  without  him.^  Thus,  for  exam- 
ple, the  general  rule  is,  that  to  a  bill  against  a  partnership,  all 

1  Coeklmni  v.  Thompson,  16  Ve«.  821,  Waah.  C.  C.  617 ;  Marahall  v.  Beverley,  6 

826 ;  Ad«ir  v.  New  KiTer  Co.  11  Ves.  429 ;  Wheat  818 ;  Ward  v.  Arredondo,  1  Paine, 

Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  C.  C.  410 ;  8.  c.  Hopk.  218 ;  Post,  $  180-184. 

349,  860;  Wiser  v.  Blachly,  1  Johns.  Ch.  •  Post,  §  180-184. 

487;  Brasher  V.  Van  Cortland,  2  Johns.  ♦  Mitf.    Eq.    PI.   hy   Jeremy,    164; 

Ch.  246,  247 ;  West  v.  RandaU,  2  Mason,  Cooper,  Eq.  PI.  89,  186,  187 ;  Smith  ». 

190-196;  Hallett  r.  HaUett,  2  Paige,  16,  Hihemian  Mine  Co.  1  Sch.  &  Lefr.  240; 

18,  19;  Joy  r.  Wirta.  1  Wash.  C.  C.  617 ;  Quintine  r.  Yard,  1  Eq.  Ahr.  74.    In 

Elmendorf  v,  Taylor,  10  Wheat  152;  Cockbnm  v.   Thompson,  16  Ves.  826, 

F6st,  §  94-96, 130.  Lord  Eldon,  speaking  on  the  subject  of 

*  Hallett ».  HaUett,  2  Paige,  16 ;  West  dispensing  with  parties  and  of  the  excep- 

V.   Randall,  2  Mason,  190-196;  Fell  v.  tions  to  the  general  rule,  said:  "The 

Brown,  2  Bro.  Ch.  276;  Joy  v.  Wirti,  1  same  principle,  in    a  great  variety  of 
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the  partners  must  be  made  parties.  But  if  one  of  the  partners 
be  resident  in  a  foreign  country,  so  that  he  cannot  be  brought 
before  the  court,  and  the  fact  is  so  charged  in  the  bill,  the  court 
will  ordinarily  proceed  to  make  a  decree  against  the  partners,  who 
are  within  the  jurisdiction;  with  this  qualification,  however, 
that  it  can  be  done  without  manifest  injustice  to  the  absent 
partner.^  (a) 

§  79.  This  ground  of  exception  is  peculiarly  applicable  to  suits 
in  equity  in  the  courts  of  the  United  States,  which  suits  can  in 
general  be  maintained  only  by  and  against  citizens  of  different 
states.  If,  therefore,  the  rule  as  to  parties  were  of  universal 
operation,  many  suits  in  those  courts  would  be  incapable  of  being 
sustained  therein,  because  all  the  proper  or  necessary  parties 
might  not  be  citizens  of  different  states  ;  so  that  the  jurisdiction 
of  the  court  would  be  ousted  by  any  attempt  to  join  them.^  On 
this  account  it  is  a  general  rule  in  the  courts  of  the  United  States 
to  dispense,  if  consistently  with  the  merits  of  a  case  it  can  possibly 

cases,  has  obliged  the  court  to  dispense  other  three  for  an  account,  &c.,  alleges 
with  the  general  rule  as  to  persons  out  of  that  the  other  two  are  not  within  the 
its  jurisdiction ;  and  there  are  many  in-  jurisdiction  of  the  court  ;  that  all  the 
stances  of  justice  administered  in  this  others  have  received  their  ftill  share  of 
court  in  the  absence  of  those,  without  the  partnership  effects ;  and  that  the  de- 
whose  presence,  as  parties,  if  they  were  fendant  has  received  much  more  than  his 
within  the  jurisdiction,  it  would  not  be  share,  and  the  plaintiff  much  less ;  a  de- 
administered,  as  it  obviously  cannot  be  murrer  to  the  bill  for  nonjoinder  of  the 
so  completely  as  if  all  persons  interested  other  partners  will  not  be  sustained, 
were  parties.  But  the  court  does  what  Towle  v.  Pierce,  12  Met.  820.  But  the 
it  can."  See  also  Adair  u.  New  River  excuse  for  a  nonjoinder  of  partners,  that 
Co.  11  Yes.  448,  444;  Taylor  v.  Salmon,  they  are  out  of  the  jurisdiction,  ought 
4  Myl.  &  Cr.  184 ;  Wallworth  v.  Holt,  4  not  to  prevail  where  important  rights  of 
Myl.  &  Cr.  619,  684-640.  Where  the  the  absent  partners  are  involved,  and 
party  is  out  of  the  jurisdiction,  that  fact  where  the  facts  are  mainly  within  their 
should  be  positively  averred  in  the  bill,  knowledge,  or  where  the  circumstances 
and  not  left  to  mere  inference ;  as,  for  ex-  occurred  in  the  place  where  such  absent 
ample,  by  averring  that  the  party  ab-  partners  are.  Vose  v.  Philbrook,  3 
sconded  a  year  before  the  bill  was  filed.  Story,  836.] 

Penfold  V.  Nunn,  6  Sim.  408.  *  West  v.  Randall.  2  Mason,  196 ;  Rus- 

»  Cooper,  Eq.  PL  86 ;  Mitf .  Eq.  PI.  by  sell  p.  Clark,  7  Cranch,  69, 98 ;  Milligiin  v, 

Jeremy,  81, 164 ;  Cowslad  v.  Cely,  Prec.  Milledge,  8  Cranch,  220 ;  Simms  v.  Guth- 

Ch.  88;  Darwent  v.  Walton,  2  Atk,  510;  rie,  0  Cranch,  19,  26;  Elmendorf  v.  Tay- 

Walleyv  WaUey,  1  Vern.  487 ;  MiUigan  lor,  10  Wheat.  152;  Mallow  v.  Hinde. 

V,  Milledge,  8  Cranch,  220.      [For  ex-  12  Wheat.  193;  Harding  v.  Handy,  11 

ample,  where  a  bill  in  equity  by  one  of  Wheat,  103 ;  Ward  v.  Arredondo,  1  Paine, 

four  partners  against  only  one  of  the  C.  C.  418, 414. 

(a)  Pkdmer  o.  Stevens,  100  Mass.  461. 
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be  done,  with  all  parties,  over  whom  the  court  would  not  possess 
juiisdiotion.^ 

§  80.  It  is  usual  (as  has  been  already  stated)  to  add  in  the  bill 
the  name  of  the  person  out  of  the  jurisdiction  of  the  court,  so  far 
as  may  be  necessary  to  connect  his  case,  with  that  of  the  other  par- 
ties. But  in  such  a  case,  the  bill  should  not  only  allege,  that  the 
person  is  out  of  the  jurisdiction,  but  it  should  go  on  to  pray  pro- 
cess against  him,  so  that  he  may  be  made  amenable  to  the  process 
of  the  court,  if  he  should  come  within  the  jurisdiction.^  (a)  One 
reason  for  this  is,  that  the  absent  person  may  have  an  opportunity 
of  appearing  to  the  suit,  and  taking  such  a  course  in  it,  as  he  may 
deem  to  be  for  his  advantage.^  And  if,  in  fact,  he  should  become 
80  amenable,  pending  the  suit,  he  ought  to  be  brought  before  the 
court  either  by  process  issuing  against  him,  if  process  shall  have 
been  prayed  against  him ;  and  if  not,  by  amending  the  bill  for  that 
purpose,  if  the  state  of  the  proceedings  will  admit  of  such  an 
amendment ;  or  by  a  supplemental  bill,  if  the  state  of  the  proceed- 
ings will  not  80  admit^ 

1  Ibid.;  Ante,  {  78.    By  the  Act  of  note;   Brookei  v.  Burt,  1   Beav.    109. 

Congrecs  of  Febnuury  28,  1889,  ch.  86,  But  see  Haddock  v.  Thomlinson,  2  Sim.  & 

sect.  1,  an  important  alteration  has  been  Stu.  219.    The  22d  Rule  of  the  Rules  of 

effected.     That    act    provides :    "  That  the  Supreme  Court  of  the  United  States, 

where,  in  any  suit  at  law  or  in  equity,  January  Term,  1842,  assumes  the  pro- 

oommenced  in  any  court  of  the  United  priety  of  this  doctrine. 
States,  there  shall  be  soTeral  defendants,         >  Munoz  r.  De  Tastet,  1  Beav.  109, 

any  one  or  more  of  whom  shall  not  be  note ;  id.  Ill,  the  reporter's  note.    But 

inhabitants  of  or  found  within  the  dis-  in  Haddock  o.  Thomlinson,  2  Sim.  &  Stu. 

trict  where  the  suit  is  brought,  or  shall  219,  it  seems  to  have  been  thought  by 

not  Toluntarily  appear  thereto,  it  shall  the  court  that  it  was  not  absolutely  ne- 

be  lawful  for  the  court  to  entertain  juris-  cessary  to  pray  process  against  a  person 

diction,  and  proceed  to  the  trial  and  ad-  out  of  the  jurisdiction  of  the  court,  al- 

judication  of  such    suit   between    the  though  it  might  be  done.    The  objection, 

parties,  who  may  be  properly  before  it ;  however,  if  well    founded,  should    be 

but  the   judgment  or  decree  rendered  taken  by  demurrer;  and  if  an  absent 

therein  shall  not  conclude  or  prejudice  person  should  afterwards  come  within 

other  parties  not  regularly  served  with  the  jurisdiction,  he  might  be   made  a 

process,  or  not  voluntarily  appearing  to  party  by  the  plaintiff,  by  a  supplemental 

answer;  and  the  nonjoinder  of  parties,  bill.    Post,  §  836;  Mitf.  £q.  PI.  by  Jer- 

who  are  not  so  inhabitants,  or  found  with-  emy,  164, 166 ;  id.  180, 181. 
in  the  district,  shall  constitute  no  matter        ^  Mitf.  Eq.  PI.  by  Jeremy,  164, 166 ; 

of  abatement,  or  other  objection  to  said  1  Smith,  Ch.  Pr.  46 ;  Haddock  v,  Thom- 

suit."  F6st,  §  136,  and  note,  221, 229, 642.  linson,  2  Sim.  &  Stu.  219. 

*  Monoz  V.  De  Tastet,  1  Beav.  109,  and 

(a)  This  applies  only  to  natural  pei^  ing  within  the  jurisdiction  to  do  business, 
sons.    A  foreign  corporation,  not  rend-    is  not  subject  to  be  brought  in  by  com- 
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§  81.  It  is  an  important  qualification  ingrafted  on  this  particu- 
lar exception  (which  has  been  already  incidentally  alluded  to} 
that  persons  who  are  out  of  the  jurisdiction,  and  are  ordinarily 
proper  and  necessary  parties,  can  be  dispensed  with,  only  when 
their  interests  will  not  be  prejudiced  by  the  decree,  and  when  they 
are  not  indispensable  to  the  just  ascertainment  of  the  merits  of 
the  case  before  the  court.^  The  doctrine  ordinarily  laid  down  on 
this  point  is,  that  where  the  persons  who  are  out  of  the  jurisdic- 
tion are  merely  passive  objects  of  the  judgment  of  the  court,  or 
their  rights  are  merely  incidental  to  those  of  the  parties  before 
the  court,  then,  inasmuch  as  a  complete  decree  may  be  obtained 
without  them,  they  may  be  dispensed  with.*  But  if  such  absent 
persons  are  to  be  active  in  the  performance  or  execution  of  the 
decree;^  or  if  they  have  rights  wholly  distinct  from  those  of 
the  other  parties ;  or  if  the  decree  ought  to  be  pursued  against 
them ;  then  the  court  cannot  properly  proceed  to  a  determination 
of  the  whole  cause  without  their  being  made  parties,  (a)  And, 
under  such  circumstances,  their  being  out  of  the  jurisdiction  con- 
stitutes no  ground  for  proceeding  to  any  decree  against  them  or 
their  rights  or  interests ;  but  the  suit,  so  far  at  least  as  their  rights 

^  Ante,  §  77 ;  West  v.  Randall,  2  Ma-  prietors  were  not  parties,  being  very  na- 

son,  100-108 ;  Mallow  v.  Hinde,  12  Wheat  onerous ;  and  the  court  would  not  compel 

193 ;  Russell  v.  Clark,  7  Cranch,  69.  them  as  absentees  to  do  any  act    On 

^  Mitf.  £q.  PI.  by  Jeremy,  31,  32 ;  id.  that  occasion  the  learned  judge  said : 

164,  165;   Meux  i;.  Maltby,  2  Swanst  "The  only  novelty  is,  that  the  bill  re- 

277 ;  Malcolm  i;.  Scott,  8  Hare,  39.  quires  an  act  to  be  done  by  the  absentees. 

'  Sir  Thomas  Plumer  (master  of  the  Not  having  them  before  the  court, 
rolls),  in  Meux  r.  Maltby,  2  Swanst  though  their  rights  may  be  bound,  there 
277,  went  largely  into  the  general  rule  is  a  difficulty  in  making  them  act  The 
and  the  exceptions.  In  that  case  a  joint-  plaintiff  requires  special  performance  of 
stock  company,  authorized  by  act  of  the  agreement;  and  it  would  hardly  be 
parliament  to  bring  suits  in  the  name  of  sufficient,  supposing  it  proper,  for  a  few 
their  treasurer,  purchased  an  estate,  pend-  to  execute  a  lease  on  behalf  of  the  rest, 
ing  a  suit  against  the  vendors,  to  compel  In  a  conveyance  of  the  interest,  aU  must 
the  specific  performance  of  an  agreement  join.  But  that  difficulty  presents  no  ob- 
to  grant  a  lease  of  a  part.  On  a  bill  by  jection  to  binding  the  rights  of  the  par- 
the  vendee  against  the  treasurer  and  di-  ties  not  before  the  court.  That  is  author- 
rectors,  the  plaintiffs  were  declared  en-  ized  by  every  one  of  the  cases  referred  to. 
titled  to  a  lease,  and  the  treasurer  was  If  the  court  cannot  proceed  to  compel  the 
enjoined  from  disturbing  their  possession,  defendants  to  do  the  act  required,  it  must 
But  the  court  refused  to  decree  an  exe-  go  as  far  as  it  can." 
cution  of  tlie  lease ;  as  the  rest  of  the  pro- 

pulsory  process.    See  Florence  Sewing         (a)  See    Cassidy    t;.  Shimmin,    122 
Machine  Co.  v.  Grover  &  Baker  Sewing    Mass.  406. 
Machine  Co.  110  Ma^s.  1, 9. 
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and  interests  are  concerned,  shoald  be  stayed  ;  for  to  this  extent 
it  is  unavoidably  defective.^      In  many  instances,  the  objection 

will  be  fatal  to  the  whole  suit.  In  others,  it  will  not  prevent  the 
court  from  proceeding  to  the  decision  of  other  questions  between 
the  parties  actually  before  it,  even  though  such  a  decision  may 

>  Mitf.  £q.  PL  by  Jeremy,  81,  165;  him,  which  he  had  paid,  beyond  the 
Fell  V.  Brown,  2  Bro.  Ch.  276;  Attor-  other  personal  estate  received  by  him. 
ney  General  r.  Baliol  College,  0  Mod.  409;  How  could  an  account  be  properly  taken 
Inchiquin  v.  French,  Ambler,  88 ;  Browne  without  him  ?  It  is  true,  that  it  is  said 
p.  Blount,  2  Russ.  &  My  1.  S8 ;  Rovetay  v,  that  the  court  ordered  the  suit  to  pro- 
Grayson,  8  Swanst.  145,  note ;  Smith  r.  ceed  against  the  defendants  without  pr^- 
Hibernian  Mine  Co.  1  Sch.  &  Lefr.  240 ;  udice  for  not  bringing  the  father  to  a 
Joy  V.  Wirtz,  1  Wash.  C.  C.  617 ;  Russell  hearing.  But  the  whole  equity  of  the 
r.  Clark,  7  Cranch,  69.  [Gray  v.  Schenck,  case  depended  upon  the  state  of  the  ac- 
4  Comst.  460.]  In  Walley  r.  Walley,  1  counts  of  the  executor,  and  whether  the 
Vem.  484,  the  court  went  very  far  in  sus-  executor  had  paid  debts  and  legacies,  to 
taining  the  suit,  and  in  dispensing  with  the  full  amount  of  all  the  property  which 
parties.  The  bill,  in  that  case,  charged  had  come  to  his  hands,  knd,  a^t  all  events, 
that  the  testator  was,  among  other  things,  whether  he  had  paid  to  an  amount  be- 
possessed  of  a  lease  for  forty  years,  of  yond  the  other  personal  estate.  It  is 
which  thirty-five  years  were  unexpired  remarkable  that  in  the  Register's  Book  no 
at  his  death ;  that  he  bequeathed  the  such  order  of  the  court  appears.  Ibid. 
residue  of  property  (which  included  the  note  (7).  The  case  of  Heath  v.  Percival, 
lease)  to  the  plaintiff,  and  made  the  1  P.  Wms.  684,  turned  upon  very  differ- 
plaintififs  father  executor  in  trust  for  ent  considerations  as  the  question  of  par- 
the  plaintiff.  It  further  charged,  that  ties.  See  Roveray  v.  Grayson,  8  Swanst. 
the  executor  surrendered  the  lease,  and  145,  note.  See  West  v.  Randall,  2  Ma- 
took  a  new  one  in  his  own  name  for  the  son,  181,  100-197.  [Where  a  suit  was 
unexpired  term,  and  mortgaged  it  to  one  brought  to  enforce  a  charge  upon  the 
W.,  which  mortgage,  by  intermediate  produce  of  the  estate  of  an  absent  party 
assignments,  came  to  one  of  the  defend-  in  the  hands  of  his  agents  and  consignees, 
ants,  and  he  afterwards  assigned  the  in  performance  of  an  agreement  to  which 
equity  to  another  of  the  defendants,  to  the  consignees  were  parties,  the  court 
be  sold  to  pay  his  debts ;  and  that  the  refused  to  direct  an  account  to  be  taken 
executor  then  went  abroad ;  and  the  ob-  of  the  amount  of  such  produce  received 
ject  of  the  bill  was  to  procure  an  assign-  by  the  consignees ;  for,  as  the  absent 
ment  of  the  mortgage  and  equity  of  re-  party  would  neither  be  bound  by  the 
demption,  upon  the  ground  that  they  account  of  what  was  due  the  plaintift  in 
belonged  to  the  plaintiff,  and  the  defend-  respect  of  the  charge  on  the  estate,  nor  be 
ants  had  notice.  The  court  decreed  the  compelled  by  the  decree  for  payment  of 
lease  to  be  assigned  to  the  plaintiff,  and  what  was  found  due,  to  allow  in  the  ac- 
that  the  defendants  should  account  for  counts  of  his  consignees,  the  payments  to 
the  profits,  and  also  an  account  to  be  be  made  by  them  in  pursuance  of  such 
taken  of  the  testator's  estate,  &c.,  &c.,  decree,  the  accounts  of  the  receipts  of  the 
without  the  executor  being  made  a  party,  produce  of  the  estate  by  the  consignees 
From  this  statement  it  would  seem  indis-  could  not  be  taken  for  any  final  purpose, 
pensable  that  the  executor  should  have  Kirwan  v.  Daniel,  7  Hare,  847,  where  the 
been  made  a  party ;  for  the  decree  di-  case  of  Browne  v.  Blount,  2  Russ.  &  M. 
rected  that  the  sums  should  be  allowed  83,  is  commented  upon.] 
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incidentally  touch  upon,  or  question,  tbe  rights  of  the  absent  par- 
ties.^ 

§  82.  A  few  cases  will  serve  to  illustrate  this  doctrine  with  its 
accompanying  qualifications.  Thus,  where  a  suit  is  brought  to 
recover  a  debt  against  partners,  and  one  is  out  of  the  jurisdiction, 
a  decree  may  (as  we  have  seen)  be  had  against  the  other.^  The 
reason  seems  to  be,  that  in  such  a  case,  as  each  partner  is  liable 
for  the  whole  debt,  and  each  in  fact  represents  the  whole  interests 
of  the  partnership,  no  injustice  is  done  by  making  the  one  before 
the  court  solely  liable,  and  dispensing  with  the  other  partner :  as, 
indeed,  might  be  done  at  law  in  a  similar  case.^  But,  if  the  bill 
were  brought  by  one  partner  against  several  other  copartners,  one 
of  whom  was  out  of  the  jurisdiction,  praying  for  an  account  and 
dissolution  of  the  partnership,  there  the  case  might  be  very  differ- 
ent ;  for  the  absent  partner  would  have  a  distinct  and  independent 
interest,  and  would  seem  to  be  an  indispensable  party,  since  the 
decree  must  affect  that  interest,  and  indeed  would  pervade  the  en- 
tire operations  of  the  partnership.^ 

§  83.  Another  case  may  be  stated,  where  the  objection  was  held 
fatal  to  the  entire  objects  of  the  suit.  A  judgment  creditor  sued 
out  an  elegit^  and  filed  a  bill  for  the  purpose  of  an  equitable  exe- 
cution against  certain  real  estates,  vested  in  trustees  upon  certain 
trusts,  under  which  the  debtor  was  then  entitled  to  the  rents  and 
profits  during  his  life.  The  trustees  were  defendants  in  the  biU ; 
but  the  debtor  was  abroad,  and  had  been  so  for  several  years,  and 

^  Inchiquin  v.  French,  Ambler,  88;  make  thii  a  Toid  decree  as  to  them." 

Attorney  General  v.  Baliol  CoUege,  9  With  reference  to  the  caie  before  the 

Mod.  400;   FeU  v.  Brown,  2  Bro.  Ch.  court,   this  might  be   entirely  correct. 

276 ;  Browne  v.  Blount,  2  Russ.  &  Myl.  But  the  language  is  far  too  broad  and 

88;  Mallow  v.  Hinde,  12  Wheat.  198;  unqualified  if  it  was  meant  to  be  used 

Malcolm  v.  Scott,  8  Hare,  39.    In  Attor-  generally;  for  there  are  many  cases  where 

ney  General  v.  Baliol  College,  9  Mod.  409,  a  decree  against  a  party  oat  of  the  juris- 

Lord  Hardwicke  is   reported   to   have  diction  would  be  Toid  so  far  as  it  touched 

said,  in  answer  to  an  objection,  that  the  his  interests.    See  Fell  v.  Brown,  2  Bro. 

University  of  Ghisgow  was  not  a  party  Ch.  276,  278;  Browne  v.  Blount,  2  Russ. 

to  the  original  decree,  and  so  not  bound  &  Myl.  83;  Post,  §  88-86. 
by  it ;  "  Glasgow  indeed  was  no  party,        >  Ante,  §  78. 

nor  indeed  were  the  plaintiffi  obliged  to         *  Darwent  v.  Walton,  2  Atk.  510 ; 

make  that  university  party,  for  it  is  a  Cowslad  v.  Cely,  Free.  Ch.  83. 
corporation,  and  out  of  the  kingdom  and         <  See  Beaumont  v.  Meredith,  8  Ves.  & 

reach  of  the  process  of  this  court,  which  B.  180 ;  Evans  v,  Stokes,  1  Keen,  82;  Van 

is  always  an  excuse  for  not  making  them  Sandau  t;.  Moore,  1  Russ.  441 ;  [Fuller 

parties ;'  therefore,  that  is  no  objection  to  v.  Benjamin,  23  Maine,  255.J 
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therefore,  could  not  be  made  a  party  to  the  suit.  *The  court  held 
the  objection  fatal,  notwithstanding  the  impossibility  of  the  debtor 
being  made  a  party,  because  he  was  the  very  person  whose  inter- 
ests were  sought  to  be  affected  by  the  decree.^  The  sound  reason, 
which  dictated  this  decision,  is  obvious ;  and  any  attempt  to  sus- 
tain the  jurisdiction  in  such  a  case  would  subvert  the  very  founda- 
tion, on  which  the  rule  of  equity,  requiring  the  joinder  of  the 
interested  parties,  rests;  for  the  decree  would  either  have  con- 
cluded, without  a  hearing,  the  interests  of  the  only  person  really 
interested  to  contest  it ;  or  have  delivered  over  the  whole  matter 
to  new  and  independent  litigation. 

§  84.  Upon  the  like  ground,  where  a  second  mortgagee  brought 
a  bill  against  the  first,  to  redeem  his  mortgage,  without  making 
the  heir  of  the  deceased  mortgagor  a  party,  and  the  bill  alleged, 
that  he  was  abroad  in  America ;  it  was  held  by  the  court,  that  the 
heir  was  an  indispensable  party ;  for  the  natural  and  common  de- 
cree in  such  a  case  is,  that  the  second  mortgagee  shall  redeem  the 
first  mortgage,  and  that  the  mortgagor  shall  redeem  him,  or  stand 
foreclosed.  Under  such  circumstances,  the  foreclosure  would 
conclude  the  interests  of  the  heir  in  a  suit,  to  which  he  was  no 
party.  But  it  was  at  the  same  time  held,  that,  in  that  case,  the 
peiBonal  representative  of  the  mortgagor  was  not  an  indispensable 
party.* 

§  85.  Another  case,  standing  upon  analogous  reasoning  is, 
where  the  bail  of  a  judgment  debtor  brought  a  bill  to  stay  the 
proceedings  against  them  by  the  creditor,  and  alleged  fraudulent 
conduct  on  the  part  of  the  creditor,  and  that  he  had  charged  the 
debtor  with  sums  never  paid,  and  had  collusively  sold  the  debtor's 

1  Browne  v.  Blount,  2  Russ.  &  Myl.  88.  seem  any  sound  reason  why  the  court 

[So,  where  the  plaintiff  in  a  judgment  might  not  have  allowed  the  second  mort- 

creditor'f  bill  seeks  to  reach  the  money  gagee  to  maintain  the  bill  without  making 

doe  on  a  mortgage  to  the  debtor,  alleged  the  heir  a  party,  if  the  second  mortgagee 

to  have  been  fraudulently  assigned  by  was  willing  to  take  a  decree  without  any 

him,  the  assignee  of  the  mortgage  must  account,  which  would  bind  the  lieir  of 

be  a  party  to  the  bill,  although  he  resides  the  mortgagor.    The  only  effect  of  the 

out  of  the  jurisdiction.    Gray  v.  Schenck,  decree  then  would  be,  to  put  the  second 

4  Comst.  460.]  mortgagee  in  the  place  of  the  first ;  leav- 

«  Fell  V.  Brown,  2  Bro.  Ch.  276,  279 ;  ing  the  amount  due  on  the  first  mortgage 

Palk  V.  Clinton,  12  Yes.  58,  69 ;  Post,  §  open  to  examination  in  the  same  way,  aa 

186.    If  the  bill  in  this  case  had  sought  if  there  had  been  an  assignment  of  the 

only  a  redemption  of  the  first  mortgage,  first  mortgage  to  the  second  mortgagee, 
wiiliottt  any  foreclosure,  there  does  not 


86  EQUITY  PLEADINGS.  [CH.  IV. 

property  remitted  for  sale,  and  prayed  an  account  of  all  the  mer- 
cantile transactions  between  the  ci*editor  and  debtor,  and  the  bill 
charged  the  debtor  to  be  out  of  the  jurisdiction  of  the  court ;  it 
was  held,  that  the  bill  could  not  be  sustained  without  the  principal 
being  brought  actually  before  the  court ;  for  he  was  an  indispen- 
sable party  to  the  account.  And  the  case  was  likened  to  a  suit 
brought  by  sureties,  who  could  not  be  relieved  as  against  the  obli- 
gee, without  bringing  the  obligor  before  the  court.* 

§  86.  The  same  doctrine  may  be  illustrated  by  putting  the  case 
of  fraud,  where  several  persons,  having  distinct  intei*ests,  claim, 
under  independent  titles,  the  whole  fund.  In  such  a  case,  all  the 
persons,  who  claim  by  the  different  titles,  ought  to  be  made  par- 
ties ;  for  a  court  of  equity  will  not,  at  least,  unless  under  very 
special  circumstances,  change  the  hands,  in  which  the  funds  are 
already  placed,  especially  when  the  title  of  the  plaintiff  is  equally 
open  to  controversy  on  behalf  of  all  the  claimants.  And  in  such  a 
case,  it  will  ordinarily  constitute  no  sufficient  grounds  for  proceed- 
ing in  the  suit,  that  one  or  more  of  the  claimants  i^  out  of  the 
jurisdiction.^ 

§  87.  It  has  been  already  stated,  that  in  some  cases  the  court 
will  proceed  to  a  decree  against  the  parties  before  it,  even  though 
other  proper  parties  may  be  out  of  the  jurisdiction.*  In  such  cases, 
the  absent  party  cannot  be  compelled  to  do  any  act.  But  if  the 
disposition  of  the  property  in  controversy  is  in  the  power  of  the 
other  parties,  the  court  may  act  upon  them  and  through  them 
upon  that  property.*  Thus,  where  the  heir-at-law  of  a  testator, 
who  had  devised  his  real  estate  on  certain  trusts,  was  out  of  the 
jurisdiction  of  the  coui*t,  and  that  fact  was  charged  in  the  bill, 
seeking  to  enforce  the  trusts,  and  proved  at  the  heaiing,  the  court 
directed  an  execution  of  the  trusts,  upon  full  proof  of  the  execu- 
tion of  the  will  and  the  sanity  of  the  testator ;  ^  although,  ordina- 
rily, upon  such  a  bill,  the  heir-at-law  is  deemed  a  necessary  party.® 

1  Roveray  v.  GrayBon,  3  Swanst.  146,  2  Bro.  Ch.  399;  Harris  v.  Ingledew,  8  P. 
note.  Wm8.  01,  94 ;  French  o.  Baron,  2  Atk. 

2  Russell  V.  Clark,  7  Cranch,  98.  120;  Thompson  v.  Topham,  1  Y.  &  Jer. 
«  Ante,  §  78.  566;  Cooper,  Eq.  PI.  88. 

*  2  Mad.  Ch.  Prac.  144;  Smith  r.  Hi-  «  Lord  Redesdale  (Mitf.  Eq.  PI.  by 
bemian  Mine  Co.  1  Sch.  &  Lef  r.  238-240 ;  Jerlmy,  171, 172)  has  made  the  following 
Ante,  §  81.  remarks  on  this  subject.    They  show  a 

*  Mitf.  Eq.  PI.  by  Jeremy,  171-178  ;  nice  distinction  between  the  case  of  devi- 
Smith  V.  Hibernian  Mine  Co.  1  Sch.  &  sees  and  heirs.  "To  a  bill,"  says  he, 
Lefr.  238-240;  Williams  v.  Whinyates,  "to  carry  into  execution  the  trusts  of  a 
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But  in  such  a  case,  it  is  clear,  that  the  heir-at-law  would  not  be 
bound  by  the  decree,  but  he  might  file  a  bill  to  set  aside  the  decree 
as  erroneous,  or  otherwise  assert  his  title  at  law.  And  the  evi- 
dence taken  in  the  case  could  not  be  read  against  him,  if  he 
should  afterwards  dispute  the  will.^  So  that  the  court  could  not, 
on  such  a  bill,  establish  the  will  against  him,  or  in  any  manner 
insure  the  title  under  its  decree  against  his  claim.^  In  this  case, 
it  is  obvious  that  the  court  was  placed  in  a  predicament,  in  wliich 
one  of  two  alternatives  must  be  adopted :  either  wholly  to  dismiss 
the  bill,  which  would  necessarily  delay,  to  an  indefinite  period, 
the  settlement  of  the  trusts  of  the  estate;  or  to  act  upon  the 
parties  to  the  trust  before  the  court,  and  leave  the  ultimate  validity 
of  the  title  open  to  contest  by  the  heir.  As  the  latter  coui'se  would 
be  without  prejudice  to  the  heir,  and  the  former  was  satisfactory 
to  those  interested  in  the  objects  of  the  bill,  the  court  might,  upon 
its  own  principles,  proceed  to  execute  the  trusts.^ 

§  88.  The  same  course,  for  the  same  reason,  was  adopted  by 
the  court  on  a  bill  brought  by  a  residuaiy  legatee  for  the  sale  of 
real  estate,  pursuant  to  a  will,  for  the  payment  of  debts,  the  leg- 
atee being  entitled  to  the  surplus,  and  the  heir-at-law  being  out  of 
the  jurisdiction,  or  rather  no  heir-at-law  being  known  or  found. 

will  disposing  of  real  estate  by  sale  or  instrument"    He  adds :  "  If  no  beir-at- 

charge  of  the  estate,  the  heir-at-law  of  law  can  be  found,  the  king's  attorney 

the  testator  is  deemed  a  necessary  party,  general  is  usually  made  a  party  to  a  bill 

that  the  title  may  be  quieted  against  his  for  carrying  the  trusts  of  a  devise  of  real 

demand;    for   which   purpose   the   bill  estate   into    execution,    supposing    the 

usually  prays,  that  the  will  may  be  estab-  escheat  to  be  to  tlie  crown,  if  the  will  set 

lished  against  him  by  the  decree  of  the  up  by  the  bill  should  be  subject  to  im- 

court    But  if  the  tesutor  has  made  a  peachment    But  if  any  person  should 

prior  will  containing  a  different  disposi-  claim  the  escheat  against  tlie  crown,  that 

tion  of  the  same  property,  and  which  re-  person  may  be  a  necessary  party."    But 

mains  uncancelled,  and   has    not  been  see  Orders  in  Chancery  of  1841,  Order 

leroked  except  by  the  subsequent  will,  it  30, 31 ;  1  Cr.  &  Phill.  377 ;  and  the  40th  and 

has  not  been  deemed  necessary  to  make  60th  Rules  of  the  Supreme  Court  of  the 

the  persons  claiming  under  the  prior  will.  United    States,   January    Term,    1842 ; 

parties ;  though  if  the  subsequent  will  be  Ante,  §  81 ;  Post,  §  150, 163. 
not  valid,  those  persons  may  disturb  the         ^  Cooper,  Eq.  PL  38;  Mitf.  £q.  PI.  by 

titie  under  it,  as  well  as  the  heir  of  the  Jeremy,  172,  173. 

testator.    If,  however,  the  prior  will  is         ^  Mitf.  Eq.  PL  by  Jeremy,  172,  173 ; 

insisted  upon  as  an  effective  instrument.  Smith  v.  Hibernian  Mine  Co.  1  Sch.  & 

notwithsUnding  the  subsequent  will,  the  Lefr.  240,  241 ;  Thompson  v.  Topham,  1 

persons  claiming  under  it  may  be  brought  Y.  &  Jer.  556. 

before  the  court  to  quiet  the  title,  and         *  See  Cockbum  v.  Thompson,  16  Yes. 

protect  those  who  may  act  under  the  or-  Z28,  829 ;  Ante,  §  81. 
ders  of  the  court  in  executing  the  latter 
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The  sale  was  ordered ;  but  the  court  refused  to  make  any  decree 
establishing  the  will.^ 

§  89.  The  same  doctrine  may  be  illustrated  by  the  case  of  a  bill 
brought  by  one  of  several  residuary  legatees,  or  by  one  of  several 
of  the  next  of  kin,  for  a  final  settlement  and  distribution  of  the 
estate  of  a  deceased  testator  or  intestate.  In  general,  in  such  a 
case,  all  the  other  residuary  legatees  or  distributees  ought  to  be 
made  parties,  so  that  the  rights  and  claims  of  all  ihAy  be  conven- 
iently established  at  the  same  time  and  in  the  same  suit^    But  if 

^  French  v.  Baron,  2  Atk.  120.    See  v.  Tliompion,  16  Vet.  827,  828.    He  held 

Attorney  General  v,  Baliol  College,  9  the  same  doctrine  in  Davoue  o.  Fanning, 

Mod.  409;  Cooper  £q.  PL  88;  Gilb.  For.  4  Johns.  Ch.  199.    The  case  in  8  Bro. 

Rom.  157, 158.  Ch.  365,  was  the  case  of  residuary  dcTi- 

*  DunstaU  v.  Rabett/  Rep.  Temp,  sees,  not  of  residuary  legatees.  But  ui 
Finch,  243;  Atwood  v.  Hawkins,  Rep.  16  Yes.  828,  where  Lord  £ldon  refers  to 
Temp.  Finch,  113 ;  Parsons  v.  Neville,  3  Lord  Thurlow's  opinion,  he  considers  it 
Bro.  Ch.  365 ;  Sherrit  v.  Birch,  8  Bro.  applicable  to  residuary  legatees ;  but  still 
Ch.  229 ;  West  v.  Randall,  2  Mason,  191,  admitting  of  exceptions,  where  ft  is  not 
192 ;  Cockbum  v.  Thompson,  16  Yes.  necessary  or  convenient  to  bring  all  be- 
821,  328;  Gilb.  For.  Rom.  158;  Haytock  fore  the  court;  as,  for  example,  where  a 
V.  Haycock,  2  Ch.  Cas.  124 ;  Cooper,  Eq.  detinue  is  left  to  the  individual  members 
PI.  89,  40;  Davoue  v.  Fanning,  4  Johns,  of  a  society,  which  is  very  numerous. 
Ch.  109 ;  Brown  t;.  RicketU,  8  Johns.  Ch.  See  Cooper,  Eq.  PI.  39,  40.  In  Kettle  v. 
555;  Pritchard  o.  Hicks,  1  Paige,  263.  Crary,  1  Paige,  417,  419,  420,  note,  Mr. 
But  see  Ross  v.  Crary,  1  Paige,  419,  note ;  Chancellor  Jones  held,  that  in  all  cases  a 
and  Hallett  v,  Hallett,  2  Paige,  20,  21 ;  residuary  legatee  might  sue  in  behalf  of 
Mitf.  Eq.  PI.  by  Jeremy,  168,  note  (o) ;  himself  and  all  others,  without  making 
Cooper,  Eq.  PI.  39,  40 ;  Gilb.  For.  Rom.  them  technically  parties.  Referring  to 
158 ;  Hawkins  u.  Hawkins,  1  Hare,  548,  the  case  in  16  Yes.  828,  he  said :  "  I  de- 
646 ;  Weatherby  v.  St.  Giorgio,  2  Hare,  duce  from  that  and  other  cases  the  prin- 
624,  628 ;  Harvey  i;.  Harvey,  4  Beav.  215,  ciple,  that  in  the  case  of  residuary  lega- 
220,  221 ;  Post,  §  207,  207  a ;  [Miller  v.  cies,  in  common  with  all  the  cases,  where 
Huddlestone,  18  Sim.  467.]  This  seems  it  is  impracticable  to  make  parties,  or 
the  general  rule  as  to  residuary  legatees,  when  the  inconvenience  and  expense 
But  a  question  has  been  made,  whetlier,  would  greatly  overbalance  the  utility  of 
in  such  a  case,  it  is  indispensable  to  make  the  proceeding,  and  all  the  rights  and  in- 
all  the  residuary  legatees,  when  known,  terest  of  the  whole  class  of  persons,  to  be 
technical  parties  by  name,  or  whether  it  affected  by  the  decree,  may  be  protected 
is  sufficient  for  a  residuary  legatee  to  sue  and  preserved  by  their  subsequent  acces- 
on  behalf  of  himself  and  aU  other  residu-  sion  to'  the  suit  on  the  reference  before 
ary  legatees,  in  which  case  they  are,  in  a  the  master,  this  court  will  dispense  with 
sense,  deemed  parties.  Leigli  v.  Thomas,  them  as  parties  on  the  record,  and  give 
2  Yes.  812.  In  Brown  v.  Ricketts,  8  the  opportunity  of  introducing  them  into 
Johns.  Ch.  555,  Mr.  Chancellor  Kent  the  suit  by  subsequent  proceedings  be- 
seems to  have  thought  that  all  the  resid-  fore  the  master."  See  Ross  v.  Crary,  1 
uary  legatees  should  be  technically  pai^  Paige,  416,  where  Mr.  Chancellor  Wat- 
ties by  name ;  and  he  relied  on  Parsons  worth  seems  to  have  approved  the  same 
V.  Neville,  8  Bro.  Ch.  865,  and  Cockburn  doctrine;  and  HalleU  o.  Hallett,  2  Paige, 
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any  sach  lesiduary  legatees  or  distributees  are  out  of  the  jurisdic- 
tion of  the  court,  and  cannot  conveniently  be  made  parties,  either 
as  plaintiffs  or  as  defendants,  the  court  will  dispense  with  them, 
and  proceed  to  decree  the  shares  of  the  parties  before  it.^  Such 
a  decree  is  of  course  not  concl^Lsive  upon  the  absentees,  or  rather 
persons  not  made  parties.  But  the  general  rule  is  dispensed  with, 
because  otherwise  persons  having  clear  rights  would  without  their 
own  default  be  precluded  from  asserting  them,  even  when  the 
rights  of  others  would  not  necessarily  be  prejudiced  thereby.^ 

§  90.  Upon  a  similar  ground,  one  of  several  of  the  next  of  kin 
of  the  intestate,  entitled  to  distribution,  may  sue  for  his  distribu- 

19,  20,  where  he  directly  affirmed  it.  See  suggestion,  that  in  the  case  supposed  by 

Abo  West  V,  RandaU,  2  Masoo,  190-192.  Mr.  Cooper,  the  bill  alleges,  that  the 

It  is  a  general  rule,  that  a  pecuniary  leg-  other  distributees  are  unknown ;  and  in 

alee  is  not  a  necessary  or  proper  party  to  that  supposed  by  Lord  Chief  Baron  GU- 

a  bill  for   an  account  of  the  personal  bert,   that   the   other   distributees   are 

estate.    But  a  suit  against  him,  and  the  known,  and  the  bill  has  no  ayerment  to 

executor,  by  the  residuary  legatee,  has  the  contrary.    Probably,  if  the  distribu- 

been  allowed  under  certain  circumstan-  tees  are  rery  numerous,  even  if  known, 

oes.    Hertford  o.  Zichi,  9  Beav.  11.  a  bill  might  be  maintained  by  one  or 

^  Harvey  v.  Harvey,  4  Beav.  215, 220,  more  on  behalf  of  aU,  as  was  done  in  the 

281 ;  Post,  §  207, 207  a.  case  of  appointees  under  a  will  in  Man- 

s  West  u.  Randall,  2  Mason,  181,  lOO-  ning  v.  Thesiger;  1  Sim.  &  Stu.  106.  In 
199;  Cockbum  v.  Thompson,  16  Ves.  Waite  v.  Temple,  1  Sim.  &  Stu.  319,  the 
821,  328 ;  Brown  v,  Ricketts,  8  Johns,  bill  was  brought  for  the  administration 
Ch.  656,  666;  Bradwin  v.  Harpur,  Am-  of  a  testator's  estate,  who  had  given  one- 
Wer,  874;  2  Mad.  Ch.  Prac.  146.  Mr.  fifth  share  of  tlie  residue  of  his  esUte  to 
Cooper,  in  liis  Equity  Pleadings,  after  one  T.  P.  or  his  heirs,  executors,  and  ad- 
suting  that  all  the  residuary  legatees  ministrators.  T.  P.  died  in  the  testator's 
ought  to  be  parties,  and  referring  to  3  lifetime.  The  executors  of  T.  P.  were 
Bra.  Ch.  220  and  866,  in  support  of  the  made  parties,  but  not  his  next  of  kin. 
proposition,  has  added :  "  But  one  of  the  The  vice-chancellor  said,  that  the  next 
next  of  kin  of  an  intestate  may  sue  for  of  kin  ought  to  be  made  parties,  upon  a 
his  distributive  share,  and  the  master  wQl  claim  as  penana  dtaignata,  and  the  mas- 
be  directed  by  the  decree  to  inquire  and  ter  should  inquire  who  were  the  next  of 
sute  to  the  court  who  are  all  the  next  of  kin,  with  liberty  to  file  a  supplemental 
kin  of  the  intestate,  and  they  may  come  bill.  He  added,  that  if  one  of  the  next 
in  under  the  decree*  But  if  the  plain-  of  kin  bad  In  that  character  been  made 
tiff  knows  and  states  in  his  bill  who  are  a  party  to  the  suit,  and  the  claim  of  the 
the  other  next  of  kin,  it  seems  that  he  next  of  kin  had  been  raised  upon  the 
must  make  them  parties  to  the  suit."  record,  then  any  other  persons  found  by 
Lord  Chief  Baron  Gilbert  (For.  Rom.  the  master  to  be  next  of  kin  might  liave 
168)  says,  that  where  several  persons  are  been  heard  by  counsel,  though  not  par- 
entitled  as  next  of  kin  under  the  statute  ties  ;  but  where  no  one  of  the  next  of  kin 
of  distributions,  and  one  only  of  them  is  is  in  that  character  a  party,  nor  the  claim 
brought  on  to  a  hearing,  the  court  will  raised  upon  the  record,  there  must  be  a 
not  proceed  to  a  decree.  This  apparent  supplemental  bill, 
contrariety  may  be    explained  by  the 
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live  share  without  making  the  other  distributees  parties,  if  the 
latter  are  unknown,  or  cannot  be  found,  and  that  fact  is  charged 
ill  the  bill.^  In  such  a  case  the  bill  may  properly  be  filed  on  behalf 
of  the  plaintiff,  and  also  of  all  the  other  persons,  who  may  be  en- 
titled as  distributees.  But  if  the  bfll  should  be  differently  framed, 
and  yet  sustained,  the  master,  to  whom  the  cause  is  referred,  will 
be  directed  to  inquire  and  state  to  the  court,  who  are  all  the  next 
of  kin  of  the  intestate,  entitled  as  distributees,  and  they  may  come 
in  under  the  decree,  and  take  the  benefit  thereof.^ 

§  91.  Another  exception,  flowing  from  the  same  general  princi- 
ple of  the  impracticability  of  making  parties,  is  where  a  personal 
representative  of  a  deceased  person  is  a  necessary  party ;  but  it  is 
charged  in  the  bill,  that  no  such  representative  is  in  existence ; 
as  for  example,  if  it  is  charged  in  the  bill,  that  the  representation 
is  in  litigation  in  the  Ecclesiastical  Court,  or  some  other  appropri- 
ate tribunal.^  In  such  a  case,  the  court  will  retain  the  bill,  not- 
withstanding the  want  of  parties,  and  will  proceed  to  a  decree,  if 
it  can  be  done  without  prejudice ;  and  if  not,  then  it  will  postpone 
the  cause,  until  the  proper  parties  can  be  made.^  Thus,  for  exam- 
ple, a  bill  may  be  brought  for  a  discovery  of  real  assets  against 
an  heir,  in  order  to  preserve  a  debt,  without  making  the  personal 
representative  of  the  deceased  a  party,  if  it  is  suggested  in  the 
bill,  that  the  representation  is  in  litigation  in  the  Ecclesiastical 
Court.« 

§  92.  So,  if  the  persons  who  are  proper  parties,  are  unknown 

1  Cooper,  Eq.  PI.  89, 40.    See  Fenn  v.  appearing,  that  the  next  of  kin  were  nu- 

Craig,  3  Y.  &  Coll.  222,  223.  merous  and  living  in  distant  places,  and 

*  Cooper,  Eq.  PI.  30, 40 ;  West  v.  Ran-  the  matter  in  dispute  being  very  small, 
dall,  2  Mason,  192-194;  Mitf.  Eq.  PI.  by  and  the  plaintiff  a  pauper,  he  finally  de- 
Jeremy,  167-169;  2  Mad.  Ch.  Prac.  146 ;  creed  the  money  to  be  paid.  See  Waite 
Bennett  v.  Honywood,  Ambler,  710;  u.  Temple,  1  Sim.  &  Stu.  319. 
Montagu  v.  Nucella,  1  Russ.  165,  173;  »  Mitf.  Eq.  PI.  by  Jeremy,  180; 
Waite  V.  Temple,  1  Sim.  &  Stu.  819;  Cooper,  Eq.  PI.  36.  See  Atkinson  v. 
Hallett  V,  Hallett,  2  Paige,  16.  In  Brad-  Henshaw,  2  Ves.  &  B.  85 ;  Jones  v.  Frost, 
win  V.  Harpur,  Ambler,  374,  876,  where  8  Mad.  1.  See  Cleland  v.  Cleland,  Prec. 
the  plaintiff  sued  as  residuary  legatee  of  Ch.  68. 

one  moiety  of  one-sixth  6f  the  personal         *  See  Humphreys  v.  Humphreys,  3  P. 

estate  of  the  testatrix,  and  there  was  a  Wms.  349,  361;  Mitf.  Eq.  PI.  by  Jeremy, 

mistake  in  the  description  of  the  legatees,  178. 

and  one  only  of  the  next  of  kin  was  a         ^   Mitf.    Eq.    PL   by   Jeremy,    180 ; 

party  on  the  record  as  executor,  the  mas-  Cooper,  Eq.  PI.  85 ;  Plunket  v.  Penson,  2 

ter  of  the  rolls  at  first  doubted,  whether  Atk.    61 ;    D'Aranda    v,   Whittingham, 

he  could  act  for  the  want  of  other  par-  Mosely,  84;    [Carey  v.  Hoxey,  11  Ga. 

ties,  who  were  the  next  of  kin.    But  it  652.] 
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to  the  plaintiff,  and  the  fact  is  so  charged  in  the  bill,  and  the  bill 
seeks  a  discovery  of  those  parties,  for  the  purpose  of  bringing  them 
before  the  court,  the  objection  of  want  of  parties  will  not  be  al- 
lowed to  prevail,  for  the  reason  already  assigned,  and  for  the  addi- 
tional reason,  that  it  is  one  of  the  very  objects  of  the  bill,  to  obtain 
the  information,  which  will  enable  the  plaintiff  to  cure  the  defect ; 
and  in  no  other  way  can  it  be  cured.  ^ 

§  93.  There  is  an  illustration  of  the  rule,  and  also  of  the  excep- 
tion to  it,  which  may  be  mentioned  in  this  place,  as  having  a 
peculiar  point  and  applicability.  In  general,  where  a  bill  is 
brought  for  equitable  relief  upon  a  rent  charge,  chargeable  upon 
divers  estates,  the  rule  is,  that  the  owners  or  terre-tenants  of  all 
the  estates,  which  are  liable  to  the  rent  charge,  shall  be  made 
parties ;  not  only,  that  all  the  persons  in  interest  may  be  repre- 
sented, and  may,  if  they  please,  contest  the  title ;  but  also,  that 
they  may  contribute  among  themselves  in  the  proper  proportions, 
if  the  rent  charge  is  established,  and  complete  justice  be  done 
between  them.^  But  there  are  certain  well-known  exceptions  to 
this  rule.  Thus,  for  example,  if,  in  a  bill  brought  against  the 
owners  or  terre-tenants  of  one  of  the  estates  charged,  it  should 
appear  upon  the  pleadings,  that  the  other  owners  or  terre-tenants 
are  unknown ;  or  that  it  is  uncertain,  what  the  other  estates,  which 
are  chargeable,  are,  or  whether  the  title  or  charge  against  them  is 
not  lost,  or  become  iucapable  of  being  distinguished  by  lapse  of 
time  or  otherwise ;  the  court  would  dispense  with  the  other 
parties ;  and  at  least,  in  the  case  of  a  charity,  proceed  to  decree 
between  the  parties  before  the  court.^ 

1  Mitf.  Eq.  PL  by  Jeremy,  180  j  Bow-  »  Attoraey  General  ».  Wyburgh,  1  P. 

yer  v.  Covert,  1  Vem.  95 ;  Heath  v.  Per-  Wms.  699 ;  Attorney  General  v.  Shelly, 

ciral,  1  P.  Wms.  682,  684 ;  Mr.  Baron  1  Salk.  163 ;  Attorney  General  v.  Jack- 

Alderaon,  in  Fenn  v.  Craig,  8  Y.  &  Coll.  son,  11  Ves.  367 ;  Adair  v.  New  River  Co. 

216,  224,  said,  that  where  the  bill  alleged,  11  Ves.  444 ;  Anon.  Gary,  83.    Although 

that  the  other  proper  parties  were  un-  the  reasoning  would  seem  to  justify  the 

known  so  that  there  was  an  impossibility  laying  down  of  the  proposition  in  all 

in  bringing  them  before  the  court,  it  cases  of  rent  charge,  where  the  exception 

would  be  a  gross  absurdity  to  require  exists,  I  have  not  ventured  to  state  it  as 

them  to  be  made  parties,  or  to  allow  an  applicable,  except  to  cases  of  charity,  for 

objection  for  want  of  them.  it  is  in  those  cases  that  the  exception  has 

*  Attorney  General  v.  Wyburgh,  1  P.  been  allowed  and  acted  on.    But  even 

Wms.  599 ;  Attorney  General  v.  Shelly,  in  cases  of  charities,  the  court  will  take 

1  Salk.  163;  Attorney  General  v.  Jack-  care  of  the  rights  and  interests  of  the 

son,  11  Ves.  367 ;  Adair  v.  New  River  terre-tenants  before  the  court,  as  well  as 

Co.  11  Ves.  444.  of  other  terre-tenants  not  made  parties, 
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§  94.  Another  exception  to  the  general  rule,  as  to  parties,  is, 
where  they  are  exceedingly  numerous,  and  it  would  be  impracti- 
cable to  join  them  without  almost  interminable  delays,  and  other 
inconveniences,  which  would  obstruct,  and  probably  defeat  the 
purposes  of  justice.^  In  such  cases  the  court  will  not  insist  upon 
their  being  made  parties ;  but  will  dispense  with  them,  and  pro- 
ceed to  a  decree,  if  it  can  be  done  without  injury  to  the  persons 
not  actually  before  the  court.  This  last  is  an  important  qualifica- 
tion of  the  exception ;  for  there  are  still  some  cases  (as  we  have 
seen,  and  shall  hereafter  see),^  in  which  it  has  been  supposed,  that 
courts  of  equity  will  not  proceed  to  a  decree  without  all  the  per- 
sons in  interest  being  made  actual  parties,  where  the  decree  must 
directly  and  essentially  affect  their  interests.*  We  say,  where 
the  decree  must  directly  affect  their  interests ;  for  in  everj'  case, 
in  which  a  decree  is  made,  where  the  parties  being  numerous,  are 
on  that  account  dispensed  with,  and  all  of  them  are  not  before 
the  court,  their  interests  may  be  incidentally  and  indirectly 
affected ;  as,  for  example,  if  in  a  bill  of  this  sort  an  account  is 
taken,  and  there  is  a  decree,  giving  a  certain  portion  of  a  fund  to 
the  parties  before  the  court,  the  parties  not  before  the  court  will 
be  bound  by  that  account  and  decree,  and  the  court  will  protect 
the  defendant  acting  under  the  decree,  and  obeying  it,  from  future 
litigation  on  the  points  so  decided ;  for  otherwise,  the  defendant 
would  really  be  deprived  of  all  protection.^  But  the  doctrine 
above  stated  as  to  the  necessity  of  all  persons  being  made  actual 
parties,  must  now  be  received  with  many  qualifications,  if  it  be 

by  directing  inquiries  before  the  master,  of  the  leading  authorities  on  this  subject, 

whether  there  are  any  such,  and  how  far  Hawkins  v.  Hawkins,  1  Hare,  548,  546 ; 

they  are  chargeable.    See  on  this  sub-  Weatherby  v.  St  Oiorgio,  2  Hare,  624, 

ject  the  elaborate  judgment  of  Lord  El-  Harvey  v.  Harvey,  4  Beav.  215,   220, 

don,  in  Attorney  Qeneral  v.  Jackson,  11  221 ;  Ante,  §  89 ;  Post,  §  182,  150,  207, 

Yes.  866-878 ;   and  Benson  v.  Baldwyn,  207  a. 

1  Atk.  598.  i»  Ante,  §  81,  82 ;  Post,  §  180, 132, 286, 

I  Mitf .  Eq.  PI.  by  Jeremy,  165-167 ;  185  a. 
Cooper,  Eq.  PI.  89-41;  West  v.  Randall,         »  Ante,   §  81,  82;   Post,  §  180;  Ev- 

2  Mason,  192-196 ;  Adair  v.  New  River  ans  v.  Stokes,  1  Keen,  82 ;  Beaumont 
Co.  11  Ves.  429;  Cockbum  v,  Thomp-  v,  Meredith,  8  Ves.  &  B.  180;  Van 
son,  16  Ves.  321 ;  WendeU  v.  Van  Rens-  Sandau  v.  Moore,  1  Russ.  441 ;  Leigh  v, 
selaer,  1  Johns.  Ch.  849 ;  1  Mont.  Eq.  PI.  Thomas,  2  Ves.  312 ;  West  v,  RandaU,  2 
57-68;  Taylor  v.  Salmon,  4  Myl.  &  Cr.  Mason,  193-196. 

184;  Mare  v.  Malachy,  1  Myl.  &  Cr.  659.         *  Mitf.  Eq.  PI,  by  Jeremy,  167-171 ; 

[Carey  v.  Hozey,  11  Ga.  651.]    In  the  Farrell  v.  Smith,  2  Ball  &  B.  887,  841, 

reporter's  note  (a)  to  Fenn  v.  Craig,  8  T.  842 ;  Kenyon  v.  Worthington,  2  Dick, 

&  Coll.  224,  there  is  a  collection  of  some  668;  Hallett  v.  Hallett,  2  Paige,  18-20. 
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maintainable  at  all  in  its  general  signification,  as  will  appear 
more  fully  in  our  sabsequent  remarks.^ 

§  95.  Thus,  we  see,  that  by  the  general  rule,  the  parties,  although 
numerous,  are  still  ordinarily  required  to  be  brought  before  the 
court ;  that  there  is  an  exception  allowed,  founded  on  the  mere 
fact  of  numerousness,  when  it  may  amount  to  a  great  practical 
inconvenience  or  positive  obstruction  of  justice  ;  and  again,  that 
qualifications  are  introduced,  which  limit  the  effect  of  the  excep- 
tion to  cases  within  the  general  mischiefs,  which  it  was  intended 
to  remedy.  In  all  cases  governed  by  the  exception,  it  seems  proper 
to  allege  in  the  bill,  unless  it  is  otherwise  apparent  upon  its  face, 
that  the  parties  are  too  numerous  to  make  it  practicable,  even  if 
known,  to  prosecute  the  suit,  if  all  are  made  parties.^ 

§  96.  In  truth,  the  same  general  principle  pervades  the  whole 
course  of  equity  proceedings,  in  all  these  apparently  irreconcilable 
or  anomalous  cases.  It  has  been  well  observed,  that  the  general 
rule,  being  established  for  the  convenient  administration  of  justice, 
ought  not  to  be  adhered  to  in  cases,  in  which,  consistently  with 
practical  convenience,  it  is  incapable  of  application ;  for  then  it 
would  destroy  the  very  purpose  for  which  it  was  established.^ 
The  exceptions,  therefore,  turn  upon  the  same  principle,  upon 
which  the  rule  is  founded.  They  are  resolvable  into  this,  either 
that  the  court  must  wholly  deny  the  plaintiff  the  equitable  relief, 
to  which  he  is  entitled,  or  that  the  relief  must  be  granted  without 
making  other  persons  parties.  The  latter  is  deemed  the  least 
evil,  whenever  the  court  can  proceed  to  do  justice  between  the 
parties  before  it,  without  disturbing  the  rights  or  injuring  the 
interests  of  the  absent  parties,  who  are  equally  entitled  to  its 
protection.*  And  even  in  the  cases  in  which  the  court  will  thus 
administer  relief^  so  solicitous  is  it  to  attain  the  purposes  of  sub- 

1  Post,  1 107-115, 130, 132, 135, 185  a.  194 ;  Wood  v,  Dtimmer,  8  Mason,  817, 

s  Weld  p.  Bonham,  2  Sim.  &  Stn.  01.  818;  Taylor  o.  Salmon,  4  Myl.  &  Cr.  141 ; 

See  Wallwoith  V.  Holt,  4  Myl.  &  Cr.  619,  Mare  v.  Malachy,  1  Myl.  &  Cr.  659; 

635-689;    Hanrey  v.  Harrey,  4   Beav.  Richardsonv.  Hastings,  7  Bear.  323;  Post, 

215,  220,  221 ;  Gordon  v.  Pym,  8  Hare,  §  135  a,  228. 

223 ;  Ante,  §  94 ;  Post,  §  135  a,  185  6,         <  West  v.  Randall,  2    Mason,  195 ; 

149,  207,  207  a,  216.  Cockbnm  v.  Thompson,  16  Ves.  326- 

*  Cockbnm  r.   Thompson,  16   Yes.  880.    In  Cockbnm  v,  Thompson,  16  Ves. 

826 ;  Adair  v.  New  River  Co.  11  Ves.  820,  Lord  Eldon,  referring  to  the  general 

444 ;    Good   t;.   Blewitt,  18   Ves.    807 ;  mle,  and  this  class  of  exceptions  to  it, 

WendeU  v.  Van  Rensselaer,  1  Johns.  Ch.  said :  "  The  principle  (of  the  general 

349,  860;  West  v.  Etandall,  2  Mason,  198,  rale)  being  founded  in  conrenience,  a 
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stantial  justice,  that  it  will  generally  require  the  bill  to  be  filed,  not 
only  in  behalf  of  the  plaintiff,  but  also  in  behalf  of  all  other  per- 
sons interested,  who  are  not  directly  made  parties  (although  in  a 
sense  they  are  thus  made  so),  so  that  they  may  come  in  under  the 
decree,  and  take  the  benefit  of  it,  or  show  it  to  be  erroneous,  or 
entitle  themselves  to  a  rehearing.^  The  court  will  go  further,  and 
in  such  cases,  it  will  entertain  a  bill,  or  petition,  which  shall  bring 
the  rights  and  interests  of  the  absent  parties  more  distinctly  before 
the  court,  if  there  is  any  certainty,  or  even  any  danger,  of  injury 
or  injustice  to  them.^  We  shall  presently  see  this  doctrine  fully 
borne  out,  when  we  advert  to  the  cases,  which  illustrate  the  nature, 
and  character,  and  extent  of  this  class  of  exceptions.^ 

departure  from  it  has  been  said  to  be  Cockburn  v.  Thompson,  10  Yes.  326- 
justifiable  where  n^iessarj.  And  in  all  828 ;  Good  v,  Blewitt,  19  Yes.  836 ; 
these  cases  the  court  has  not  hesitated  to  Ante,  §  94;  Post,  f  144,  150,  207-216. 
depart  from  it  with  the  view  hy  original  Tlie  case  of  Good  i\  Blewitt,  13  Yes. 
and  subsequent  arrangement,  to  do  all  397 ;  s.  c.  19  Yes.  336,  shows  with  what 
that  can  be  done  for  the  purposes  of  jus-  solicitude  the  court  will  watch  over  and 
tice  rather  than  hold  that  no  justice  shall  protect  the  interests  of  the  absent  per- 
subsist  among  persons  who  may  have  sons,  not  parties,  in  all  cases  of  this  sort, 
entered  into  these  contracts."  In  Wood  v.  See  also  Angell  v.  Haddon,  1  Mad.  529 ; 
Dummer,  8  Mason,  817,  the  general  rule,  Dunch  i\  Kent,  1  Yern.  260.  Lord 
and  the  exceptions  to  it,  were  summed  up  Kedesdale,  with  reference  to  this  subject, 
in  the  following  language :  "The  general  used  the  following  language  (Mitf.  £q. 
rule  is,  that  all  persons  materially  inter-  PI.  by  Jeremy,  178)  :  "  In  some  cases, 
ested,  either  as  plaintiffs  or  defendants,  when  it  has  happened  at  the  hearing  of 
are  to  be  made  parties.  There  are  ex-  a  cause,  that  the  personal  representative 
ceptions,  just  as  old  and  as  well  founded  of  a  deceased  person,  not  a  party  to  the 
as  the  rule  itself.  Where  the  parties  are  suit,  ought  to  be  privy  to  the  proceedings 
beyond  the  jurisdiction,  or  are  so  numer-  under  a  decree,  but  that  no  question 
ous  that  it  is  impossible  to  join  them  all,  could  arise  as  to  the  rights  of  such  repre- 
a  court  of  chancery  will  make  such  a  de-  sentetive  on  the  hearing,  the  court  has 
cree  as  it  can  without  them.  Its  object  made  a  decree  directing  proceedings  be- 
is  to  administer  justice ;  and  it  will  not  fore  one  of  the  masters  of  the  court, 
suffer  a  rule,  founded  in  its  own  sense  without  requiring  the  representative  to 
of  propriety  and  convenience,  to  become  be  made  a  party  by  amendment  or  other- 
the  instrument  of  a  denial  of  justice  to  wise ;  and  has  given  leave* to  the  parties 
parties  before  the  court,  who  are  entitled  in  the  suit  to  bring  a  representative  be- 
to  relief.  What  is  practicable  to  bring  all  fore  the  master,  on  taking  the  accounts 
interests  before  it  will  be  done.  What  is  or  other  proceedings  directed  by  the  de- 
impossible  or  impracticable,  it  has  not  the  cree,  which  may  concern  the  rights  of 
rashness  to  attempt ;  but  it  contents  itself  such  representative.  And  arepresenta- 
with  disposing  of  the  equities  before  it,  tive,  thus  brought  before  the  master,  is 
leaving,  as  far  as  it  may,  the  rights  of  considered  as  a  party  to  the  cause  in  the 
other  persons  unpr^udiced.''  Ante,  §94;  subsequent  proceedings." 
Post,  §  136  a,  186  6, 149, 150,  207,  216.  «  Ibid.     See  also  Weld  v,  Bonham, 

1  West    V,    Randall,  2  Mason,  198;  2  Sim.  &  Stu.  91 ;  Ante,  §  95. 

Adair  v.  New  River  Co.  11  Yes.  444;  »  Post,  §  97-186. 
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§  97.  The  most  usual  cases  arranging  themselves  under  this 
head  of  exceptions  are,  (1.)  where  the  question  is  one  of  a  com- 
mon or  general  interest,  and  one  or  more  sue,  or  defend  for  the 
benefit  of  the  whole ;  ^  (2.)  where  the  parties  form  a  volimtary  asso- 
ciation for  public  or  private  purposes,  and  those,  who  sue,  or  defend, 
may  fairly  be  presumed  to  represent  the  rights  and  interests  of  the 
whole ;  *  (3.)  where  the  parties  are  very  numerous,  and  although 
they  have,  or  may  have  separate,  distinct  interests ;  yet  it  is 
impracticable  to  bring  them  all  before  the  court.^ 

§  98.  In  the  first  of  this  class  of  cases,  may  be  included  suits 
brought  by  a  part  of  the  crew  of  a  privateer  against  prize  agents 
for  an  account,  and  their  proportion  of  the  prize  money.  In  a 
case  of  this  nature,  if  the  bill  be  brought  by  a  few  of  the  crew,  on 
behalf  of  themselves  only,  it  will  not  be  sustained.^  But  if  it  be 
brought  on  behalf  of  themselves,  and  all  the  rest  of  the  crew,  who 
had  signed  the  articles,  and  had  not  received  their  shares  of  the 
prize  money,  it  will  be  sustained,  from  the  manifest  inconvenience 
of  adopting  any  other  course.^  And  as  it  has  been  well  observed, 
that  no  case  can  call  more  strongly  for  indulgence,  than  where  a 
number  of  seamen  have  interests  in  the  same  subject-matter ;  for 
their  situation  at  any  period,  how  many  are  living  at  any  one  given 


1  1  Mont  Eq.  PI.  61 ;  Cooper,  Eq.  PI.  del  Hio,  Turn.  &  Ku«8.  297 ;  Colt  r.  Wool- 

40;  id.  186;  Mitf.  Eq.  PL. by  Jeremy,  laston,  2  P.  Wms.  164 ;  Kitchens  r.  Con- 

166,  167.  greve,  4   Hubs.  662,  576 ;   Walburn  v. 

«  1  Mont  Eq.  PI.  58-60;  Cooper,  Eq.  Ingilby,  1  Myl.  &  K.  77. 

PI.  40;  id.  186, 187.    We  are  carefully  to  »  West  r.  Randall,  2  Mason,  192-196; 

distinguish  cases  of  this  sort  from  cases  1  Mont.  Eq.  PI.  61 ;  Cooper,  Eq.  PI.  41 ; 

where  there  are  numerous  parties  in  a  Id.  186,  187;  Mitf.  Eq.  PL  by  Jeremy, 

joint-stock  company,  and  a  few  sue  to  170, 182. 

recover  back  deposits  paid  by  them  from  <  Leigh  o.  Thomas,  2  Ves.  812  ;  Good 

the  directors,  upon  the  ground  of  an  v.  Blewitt,  18  Ves.  307  ;  s.  c.  19  Ves.  886 ; 

original  fraud  practised  by  the  directors  West  i;.  Randall,  2  Mason,  198,  194 ;  1 

in  the  original  scheme,  where  they  allege  Mont.  Eq.  PL  61. 

that  the  names  of  the  other  shareholders  ^  Ibid.;  Chancey  r.  May,  Prec.  Ch. 

are  unknown  to  them ;  for  in  such  a  case  592 ;  Leigh  r.  Thomas,  2  Ves.  812;  Pear- 

tliey  do  not  touch  the  rights  of  any  par-  son  v.  Belchier,  4  Ves.  627.    The  case  of 

ties  not  before  the  court,  but  seek  for  Moffat  v.  Farquharson,  2  Bro.  Ch.  888, 

redress  only  for  a  common  fraud  com-  contains  a  contrary  doctrine ;  but  the 

raitted    against    themselves.     Blain    v,  doctrine  in  that  case  has  been  overruled. 

Agar,  2  Sim.  289.    But  for  such  an  alle-  See  2  Bro.  Ch.  338,  Mr.  Belt's  note  (1). 

gation,  or  for  an  allegation  of  numerous-  See  also  Cullen  i;.  Queensberry,  1  Bro. 

nefts  (if  not  apparent)  each  shareholder  Ch.  101,  and  Mr.  Belt's  note  (1);  Lloyd 

would  be  compellable  to  sue  severally  v,  Loaring,  6  Ves.  777. 
for  his  own  deposit.  Id. ;  Jones  v.  Garcia 
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time,  bow  many  are  dead,  and  who  are  entitled  to  representation, 
cannot  ordinarily  be  ascertained.^ 

§  99.  Similar  reasons  have  induced  the  court  to  depart  from 
the  general  rule  in  another  class  of  cases,  where  the  suit  is  brought 
on  behalf  of  many  persons  in  the  same  interest,  and  all  the  persons 
answering  that  description  cannot  easily  be  discovered  or  ascer- 
tained. Thus,  a  few  creditors  may  maintain  a  suit  on  behalf  of 
themselves  and  all  the  other  creditors  of  a  deceased  debtor,  against 
his  proper  representatives  for  an  account  and  application  of  his 
assets,  real  as  well  as  personal,  in  payment  of  their  demands.^ 
And  it  seems  that  the  doctrine  equally  applies,  whether  the  suing 
creditors  are  creditors  whose  debts  are  then  absolutely  due,  or  the 
debts,  although  present  debts  are  payable  in  future  (^debitum  in 
presenti  solvendum  in  future)?  Indeed,  if  the  bill  by  a  creditor 
seeks  to  affect  or  chaise  the  real  estate  of  the  debtor,  with  a  debt 
in  common  with  other  creditors,  the  bill  not  only  may,  but  ought 
to  be  brought  on  behalf  of  all  the  creditors,  and  not  of  himself 
alone.^  In  all  bills  of  this  sort,  the  whole  administration  and 
settlement  of  the  estate  is  assumed  by  the  court,  the  assets  are 
marshalled,  and  the  decree  is  made  for  the  benefit  of  all  the  cred- 
itors. The  other  creditors  may  come  in  under  the  decree,  and 
prove  their  debts  before  the  master,  to  whom  the  cause  is  referred, 
and  obtain  satisfaction  of  their  demands,  equally  with  the  plain- 
tiffs in  the  suit ;  and  under  such  circumstances  they  are  treated  as 
parties  to  the  suit.  If,  however,  they  decline  so  to  come  in  before 
the  master,  they  will  be  excluded  from  the  benefit  of  the  decree ; 

1  Good  V,  Blewitt,  13  Vea.  397 ;  Leigh  Meux  v,  Maltby,  2  Swanst  277,  and  the 

r.  Thomas,  2  Ves.  312 ;  West  r.  Randall,  cases  there  cited;  Mayor  of  York  p.  Pil- 

2  Mason,  193,  194;  Hendricks  v,  Robin-  kington,  1  Atk.  284;  Calvert  on  Parties 

son,  2  Johns.  Ch.  296,  297.    In  the  case  in  Equity,  40. 

of  Good  V.  Blewitt,  13  Ves.  897,  which         «  1  Mont.  Eq.  PI.  62 ;  Mitf.  Eq.  Pi.  by 

was  the  case  of  a  foreign  crew  suing  for  Jeremy,  166.     In  Bumey  ».    Morgan, 

the  benefit  of  aU  the  crew;  the  master  of  1  Sim.  &  Stu.  368,  it  was  held,  that  a 

rolls  (Sir  William  Grant)  took  notice  of  mortgagee  cannot  sue  in  behalf  of  him- 

the  fact,  that  it  was  a  case  in  which  the  self  and  all  other  creditors,  because  he 

defendant  sued  for  the  whole.    He  said :  has  no  common  interest  with  them ;  and 

"  It  is  not  a  case  where  a  great  number  when  a  creditor  sues  in  behalf  of  aU,  it  is 

of  persons,  who  ought  to  be  defendants,  permitted  upon  tlie  ground  of  there  being 

are  not  brought  before  the  court,  but  are  a  common  interest  in  all.    Post,  §  102. 
to  be  bound  by  a  decree  against  a  few."         »  Whitmore  i?.  Oxborrow,  2  Y.  &  ColL 

This  latter  circumstance,  however,  would  Ch.  18, 17. 

not  be  decisive  in  all  cases  of  defend         <  May  v,  Selby,  1  Y.  &  CoIL  Ch.  285. 
ants ;  though  it  might  be  in  some.    See 
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and  yet  they  will  from  necessity  be  considered  as  bound  by  the 
acts  done  under  the  authority  of  the  court.^  But  a  few  creditors 
will  not  be  permitted  to  bring  a  bill  of  this  sort,  for  an  account 
and  administration  of  the  assets,  without  saying  in  the  bill,  that  it 
18  brought  on  behalf  of  themselves,  and  all  the  rest  of  the  credit- 
ors ;  for  otherwise,  the  executor  or  administrators  might  be  com- 
pellable to  account  de  novo  with  all  the  other  creditors  in  other 
bills.^    But  when  the  bill  is  brought  on  behalf  of  themselves,  and 

^  Mitf .  £q.  PI.  by  Jeremy,  166,  166 ;  of  themselves,  and  all  others  standing  in 
Leigh  I*.  Thomas,  2  Ves.  S12,  818 ;  Neve  the  same  situation,  who  may  afterwards 
p.  Weston,  8  Atk.  567  i  Cooper,  £q.  Pi.  elect  to  come  in  and  claim  as  parties  to 
39, 106;  West  v  Randall,  2  Mason,  194;  the  suit,  and  bear  their  proportion  of  the 
Law  9.  Rigby,  4  Bra  Ch.  60 ;  Good  r.  expenses  of  the  litigation.  If  such  par- 
Blewitt,  19  Ves.  386 ;  Hendricks  v.  Robin-  ties  neglect  to  come  in  under  the  decree, 
son,  2  Johns.  Ch.  288,  296 ;  Hallett  v.  after  a  reasonable  notice  to  them  for  that 
Hallett,  2  Paige,  18,  19 ;  Ross  v,  Crary,  purpose,  the  fund  will  be  distributed 
1  Paige,  417,  note.  Mr.  Chancellor  Wal-  without  reference  to  any  unliquidated  or 
worth,  m  Hallett  v.  Hallett,  2  Paige,  19,  unsettled  claims,  which  they  might  have 
haa  expounded  this  whole  doctrine  with  had  upon  the  same.  But  if  the  rights  of 
great  clearness.  "  If,"  says  he,  "  there  such  absent  parties  are  known  and  ascer- 
are  many  parties  standing  in  the  same  tained  by  the  proceedings  in  the  suit, 
situation,  as  to  their  rights  or  claims  provision  will  be  made  for  them  in  the 
upon  a  particular  fund,  and,  where  the  decree.  (Anonymous,  0  Price,  210.)  In 
shares  of  a  part  cannot  be  determined,  either  case,  the  court  will  protect  the 
until  the  rights  of  all  the  others  are  set-  defendants  against  any  further  litigation 
tied  or  ascertained,  as  in  the  case  of  cred-  in  respect  to  the  fund."  In  the  case  of 
itors  of  an  insolvent  estate  or  residuary  creditors  coming  in  before  the  master, 
l^iatees,  all  the  parties  interested  in  the  they  have  been  held  entitled  to  rehear 
fund  must  in  general  be  brought  before  the  cause,  though  not  technically  parties, 
the  court,  so  that  there  may  be  but  one  because  the  decree  affected  their  inter- 
account,  and  one  decree,  settling  the  est.  GifTard  v.  Hort,  1  Sch.  &  Lefr.  409. 
lights  of  aU.  And  if  it  appears  on  the  ^  Leigh  v.  Thomas,  2  Ves.  818 ;  Brown 
face  of  the  complainant's  bill,  thAt  an  v.  Ricketts,  3  Johns.  Ch.  668,  666,  666. 
account  of  the  whole  fund  must  be  But  see  Brinkerhoff  v.  Brown,  6  Johns. 
taken,  and  that  there  are  other  parties  Ch.  161.  In  the  ordinary  proceedings 
interested  in  the  distribution  thereof,  to  before  the  master,  all  other  creditors, 
whom  the  defendants  would  be  bound  to  except  these  coming  in  before  the  mas- 
render  a  similar  account,  the  latter  may  ter,  and  proving  their  debts,  are  gen- 
object,  that  all,  who  have  a  common  erally  excluded  from  the  benefit  of  the 
interest  with  the  complainants,  are  not  decree.  But  still  they  may  file  a  bill, 
before  the  court  In  these  cases,  to  subsequently,  to  establish  their  own 
remedy  the  practical  inconvenience  of  rights,  not  disturbing  what  has  been 
making  a  great  number  of  parties  to  the  done  under  the  decree.  But,  sometimes, 
smk,  and  compelling  those  to  litigate  who  the  court  gives  directions,  in  cases  of 
might  otherwise  make  no  claim  upon  the  this  sort,  to  the  master,  to  ascertain  the 
defendants,  or  the  fund  in  their  hands,  a  claims  of  all  persons  interested.  In  such 
method  has  been  devised  of  permitting  a  case,  if  the  master  reports  any  claims 
the  complainants  to  |>rosecute  on  behalf  due  to  particular  creditors,  and  others, 
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all  others,  all  creditors  are,  in  a  sense,  deemed  to  be  before  the 
court.* 

§  100.  Lord  Redesdale  has  remarked  upon  this  class  of  cases, 
that,  "  As  a  single  creditor  may  sue  for  his  demand  out  of  the  per* 
sonal  assets,  it  is  rather  matter  of  convenience  than  of  indulgence, 
to  permit  such  a  suit  by  a  few  on  behalf  of  all  the  creditors ;  and 
it  tends  to  prevent  several  suits  by  several  creditors,  which  might 
be  highly  inconvenient  in  the  administration  of  assets,  as  well  as 
burdensome  on  the  fund  to  be  administered.  For,  if  a  bill  be 
brought  by  a  single  creditor  for  his  own  debt,  he  may,  as  at  law, 
gain  a  preference  by  the  judgment  in  his  favor  over  other  creditors 
in  the  same  degree,  who  may  not  have  used  equal  diligence.^'  * 

who  do  not  come  in  under  the  decree,  come  in,  and  are  excluded  from  tlie  bene- 
the  court  will  Booietimeg  retain  the  biU  fit  of  this  decree,  tliat  does  not  prevent 
for  their  benefit,  and  direct  the  master  another  bill,  having  due  regard  to  costs, 
to  advertise  anew  for  them  to  come  in,  &c.    Generally,  however,  the  court  does 
and  take  the  benefit  of  it;  as,  for  exnni-  not  take  notice  of  other  creditors;  as 
pie,  if  it  should  appear  upon  the  master's  the  report  does  not  bring  before  it  that 
report,  that  they  were  beyond  sea,  or  fact,  to  wliich,  if  in  a  special  case  it  does 
out  of  the  jurisdiction  at  tlie  time.    Lord  appear,  tlie  court  does  give  attention. 
Eldon,  in  Good  v.  BIcwitt,  19  Ves.  8.36,  Where,  for  instance,  there  are  circum- 
8S9,  explained  this  subject  very  fully,  stances  accounting  for  the  non-claim,  as 
Referring  to  the  decree   in  that   case,  that  some  of  the  parties  had  gone  to 
which  directed  that  the  master  should  sea,  the  court  would  take  care  that  what 
report  as  to  all  the  persons  entitled  to  a  the  report  stated  them  to  be  entitled  to 
share  of  the  proceeds  of  a  prize,  he  said :  should  not  be  lost.    The  question  now  is, 
"Taking  this  decree  to  be  right,  under  whether  the  opportunity  of  making  out 
the  special  circumstances  of  tlie  case,  it  that  case  ought  to   be  given ;    and    it 
seems  to  require  some  addition.    Upon  seems  to  me,  that  further  advertisements 
the  master's  report,  in  a  creditor's  suit,  ought  to  be  directed  as  to  the  claimants 
the  court  knows  nothing  of  any  demand  not  coming  in ;  not  taking  the  account  as 
except  of  those  persons  who  have  estab-  to  them ;  but  taking  it  as  to  the  others, 
lishcd  their  debts.    But  the  special  cir-  That  direction,  therefore,  may  be  inserted 
cum  stances  of  this  case  are,  that   the  in  the  decree  for  the  purpose  of  bringing 
original  decree  directs   the   master   to  before    the    master    these   individuals, 
state  who  are  entitled  ;  and  he  has  stated  whom  he  has  stated  to  be  entitled ;  and 
that,  not  only  those  who  have  come  in,  that,  with  regard  to   those  who    shall 
but  that  others  also,  who  have  not  come  come  in  upon  further  advertisements,  he 
in,  are  entitled  to  certain  shares.    Upon  shall  execute  the  decree,  and  not  as  to 
that   fact,    therefore,    the    court   is   to  the  others."    See  also  Angell  v.  Haddon, 
decide,  whether,  notwithstanding  their  1  Mad.  629;  Anon.  9  Price,  210,  and  Hal- 
title  to  a  proportionable  sum  upon  an  lett  r.  Hallett,  2  Paige,  19, 20, 9u/)m,  note ; 
account,  it  would  exclude  them  from  the  Cockbum  v.  Thompson,  16  Ves.  827. 
benefit  of    the  decree,  or  would  leave         *  Adair  r.  New  River  Co.,  11  Ves.  444. 
them  to  do,  what  they  would  be  entitled         «  Mitf.  Eq.  PI.  by  Jeremy,  166,  167. 
to  do,  to  institute  a  new  suit,  if  they  But  a  single  creditor  is  not  permitted  in 
think  proper;  as  it  is  clear,  by  analogy  to  this  way  to  acquire  any  preference  over 
the  case  of  creditors,  tliat  if  they  do  not  creditors,  of  a  higher  degree,  nor  neces* 
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There  is  great  truth  in  this  remark ;  for  courts  of  equity  are  thus 
enabled  to  act  fully  upon  their  own  favorite  maxim,  that  equality 
is  equity.  But  it  does  not  disclose  the  whole  ground  of  the  doc- 
trine. It  is,  on  the  other  hand,  the  real  danger  of  doing  injustice 
to  parties  not  Before  the  court,  where  interests  might  be  jeoparded 
without  being  represented ;  and  the  utter  impracticability  of  mak- 
ing all  the  interested  persons  actually  and  technically  parties,  from 
their  being  unknown,  or  being  so  exceedingly  numerous,  that 
any  obligation  to  join  them  all  would  amount  to  a  positive 
denial  of  justice,  which  constitute  the  main  grounds  of  the  doc- 
trine.^ 

•arily  in  all  cases  over  those  of  an  equal  which  may  render  it,  if  not  indispensa- 

degree;   for  wherever  a  single  creditor  ble,  at  least  highly  expedient  for  the 

brings  a  bill,  although  no  general  account  court,  for  the  purposes    of   justice,  to 

of  the  debts  is  directed ;  but  the  course  adopt  this  latter  course.     1  Story,  £q. 

is,  to  direct  an  account  of  the  personal  Jur.  §  647,  note  (2),  and  the  authorities 

estate,  and  of  that  particular  debt;  yet  there  cited.     See  also  Wiser  v.  Blachly, 

the  common  decree  is,  that  that  debt  1  Johns.  Ch.   488;    McKay   v.    Green, 

•hall  be  paid  in  the  course  of  adroinistrar  8  Johns.  Ch.  68,  69 ;  Thompson  r.  Brown, 

tion.    All  debts,  therefore,  of  a  higher  4  Johns.  Ch.  619,  630,  643,  646;  Ross  t^. 

nature,  or  cTen  of  an  equal  nature,  may  Crary,  1  Paige,  417, 419,  note ;  Hallett  v. 

be  paid  by  the  executor,  and  must  be  Hallett,  2  Paige,  18, 19,  21.    lu  this  last 

allowed  to  him  in  his  discharge.    Attor-  case,  Mr.  Chancellor  Walworth  used  the 

ney  General  v.  Comthwaite,  2  Cox,  44 ;  following  language :  "  I  apprehend  the 

Bedford  v.  Leigh,  2  Dick.  708 ;  Newland  reason,  why  one  creditor,  or  one  legatee, 

V.  Cliampion,  1   Ves.  106;  Peacock  u,  who  has  a  specific  claim    against  the 

Monk,  1  Ves.  181 ;  Pritchard  p.  Hicks,  estate,  may  sue  in  his  own  name  only, 

1  Paige,  270 ;  Anon.  3  Atk.  672.  and  yet,  tliat  a  decree  may  be  made  on 

»  Chancey  r.  May,  Prec.   Ch.  602 ;  such  bill  for  a  general  distribution  of  the 

Hendricks  v.  Robinson,  2  Johns.  Ch.  206.  fund  to  be  this :  It  does  not  appear  upon 

When  a  single  creditor  sues  for  his  own  the  bill  that  there  are  not  sufficient  assets 

debt  (as  we  have  seen  that  he  may)  he  to  pay  all  the  creditors  or  legatees;  and 

need  not  make  any  person  but  the  per-  therefore  no  general  account  and  distri> 

•onal  representatiTe  of  tlie  deceased  a  bution  of  the  fund  may  be  necessary.    I 

party.    We  have  also  seen,  that  in  such  understand  the  rule  in  that  case  to  be, 

a  suit,  the  usual  decree  is,  not  to  direct  if  the  executor  admits  a  sufficiency  of 

a  general  account  of  the  whole  estate,  assets,  there  is  to  be  a  decree  for  the 

but  only  a  decree  for  an  account  of  the  payment  of  the  particular  debt  or  legacy, 

personal  assets,  and  the  payment  of  the  without  any  general  decree  for  an  ac- 

debt  in  the  course   of   administration,  count     Hence,  the  ordinary  prayer  in 

But  although  this  is  the  usual  decree,  it  the  bill,  that  the  defendant  may  admit 

is  not  therefore  to  be  considered  as  abso-  assets,  or  set  out   an    account   in .  his 

lutcly  incompetent  for  the  court,  upon  answer;   and  if  he  admits  assets  he  is 

such  a  bill,  to  make  a  more  general  de-  not  obliged  to  set  out  the  account.    (Per 

crve  for  a  general  account,  as  is  done  in  Sir  Thomas  Plumer,  V.  C,  Cooper,  216). 

the  case  df  a  common  bill  for  all  the  But  if,  by  the  answer  of  the  defendant, 

creditors.    On  the  contrary,  a  case  may  it  appears  there  will  be  a  deficiency  of 

be  made  out,  upon  the  answer  and  proofs,  assets,  so  that  all  the  creditors  cannot  be 
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§  101.  But  althongh  one  creditor  may  thus  be  permitted  to  file  a 
bill  OD  behalf  of  himself  and  all  the  other  creditors ;  yet  it  has 
been  said,  that  this  is  to  be  understood  with  this  limitation,  that 
the  bill  is  not  filed  for  any  peculiar  interest  of  the  plaintiff ;  but 
it  is  one,  where  all  the  creditors  have  a  common  interest  with  hun 
in  all  the  objects  of  the  bill.^  Upon  this  ground  it  has  been  held^ 
that  a  mortgagee  cannot  sue  on  behalf  of  all  the  creditors  in  regard 
to  his  mortgage  debt ;  for  he  has  no  common  interest  with  the 
creditors  at  large  in  enforcing  it.'  Upon  the  same  ground  it  has 
also  been  held,  that  if  the  plaintiff  seeks  to  establish  a  priority 
of  right  or  charge,  he  cannot  file  a  bill  on  behalf  of  all  the  credit- 
ors ;  but  the  latter  must  be  actual  parties ;  for  the  suit  is  not  homo- 
geneous, or  for  objects  equally  beneficial  to  all  the  parties ;  and 
therefore  each  creditor  has  a  distinct  right  and  interest  to  contest 
the  plaintiff's  claim.^  But  there  are  more  recent  authorities, 
which  inculcate  a  contrary  doctrine,  and  establish,  that  a  mortga- 
gee may  sue  on  behalf  of  himself  and  all  other  creditors,  notwith* 
standing  he  claims  a  right  to  prior  satisfaction,  out  of  the  mort- 
gaged property.^  And  perhaps  a  similar  rule  would  apply  to  the 
case  where  a  creditor  claims  any  other  priority  of  charge ;  for  if 
he  files  his  bill  on  behalf  of  all  creditors,  they  are  so  far  parties  to 

paid  in  fail,  or  that  there  must  be  an  thould  be  made  parties  to  the  bill,  or  the 

abatement  of  the  complainant's  legacy,  suit  should  be  brought  by  the  coroplain- 

the  court  will  make  a  decree  for  the  gen-  ants   on  behalf  of   themselves  and  aU 

era!  administration  of  the  estate,  and  a  others  standing  in  a  similar  situation,  and 

distribution  of  the  same  among  the  sev-  it  should  be  so  stated  in  the  bill."  (a) 

eral  parties  entitled  thereto,  agreeable  to  ^  Post,  §  157,  158. 

equity.    If  sereral  suits  are  depending  *  Bumey  v.  Morgan,  1  Shn.  &  Sto. 

in  favor  of  different  creditors  or  legatees,  358,  362 ;  Jones  v.  Garcia  del  Rio,  Turn, 

the  court  will  order  the  proceedings  in  all  &  Russ.  297 ;  Wiiite  v.  Hillacre,  3  Y.  & 

the  suits  but  one  to  be  stayed,  and  will  Coll.  597.    See  Palmer  v.  Foote,  7  Paige, 

require  the  several  parties  to  come  in  437 ;  Calvert  on  Parties,  §  10,  p.  220. 

under  the  decree  in  such  suit,  so  that  *  Newton  o.  Egmont,  5  Sim.  187 ;  a.  a 

only  one  account  of  the  estate  may  be  4  Sim.  574,  685 ;  Post,  i  183,  note,  157, 

necessary."    In  the  case  of  Egberts  v,  158;  Calvert  on  Parties,  §  10,  p.  221. 

Wood,  3  Paige,  520,  the  same  learned  [See  Stevenson  t;.  Austin,  3  Met.  482.] 

judge  said :  "  Where  it  appears  upon  the  ^  Greenwood  v.  Firth,  2  Hare,  241, 

face  of  the  bill,  that  there  will  be  a  defl-  note  {b) ;  Skey  v.  Bennett,  2  Y.  &  Coll. 

ciency  in  the  fund,  and  that  there  are  Ch.  405;  White  v,  Hillacre,  3  Y.  &  Coll. 

other  creditors  or  legatees,  who  are  enti-  597,  609,  610,  note ;  Post,  §  158 ;  Aldridge 

tied  to  a  ratable  distribution  with  the  com-  v.  Westbrook,  5  Bear.  188 ;  1  Story,  Eq. 

plainants,  and  who  have  a  common  inter-  Jur.  §  549. 

est  with  them,  such  creditors  or  legatees  • 

(a)  Railroad  Co.  v.  On,  18  Wall.  471. 
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the  suit,  that  they  have  a  right  to  appear  and  contest  the  validity 
of  his  asserted  priority  over  other  creditors.* 

§  102.  Upon  similar  grounds,  where  there  are  a  nmnber  of  cred- 
itors, who  are  parties  to  a  deed  of  trust  for  the  payment  of  debts, 
a  few  have  been  permitted  to  sue  on  behalf  of  themselves  and  the 
other  creditors,  named  in  the  deed,  to  enforce  the  execution  of  the 
trusl;.^  It  is  obvious  that  in  many  such  cases,  unless  all  the  cred- 
itors were  brought  before  the  court,  or  were  allowed  to  come 
before  the  court,  the  due  execution  of  the  trust  might  be  impracti- 
cable, or  be  enforced  injuriously  to  the  interests  of  the  creditors 
not  parties.'  It  has  been  remarked  by  Lord  Redesdale,  that  ^^  this 
seems  to  have  been  permitted  purely  to  save  expense  and  delay. 
If  a  great  number  of  creditors  thus  specially  provided  for  by  a 
deed  of  trust  were  to  be  made  plaintiffs,  the  suit  would  be  liable 
to  the  hazard  of  frequent  abatements ;  and  if  many  were  made 
defendants,  the  same  inconvenience  might  happen,  and  additional 
expense  would  unavoidably  be  incurred."  ^ 

§  103.  The  mischief  would  not  in  many  cases  stop  here ;  for 
where  the  debts  due  to  any  of  the  creditors  were  unascertained, 
and  depended  upon  the  future  adjustment  of  accounts,  and  the 
funds  under  the  trust  deed  were  inadequate  to  a  full  discharge  of 
all  the  debts ;  or  where  any  of  the  creditors  had  a  preference, 
and  their  debts  were  unliquidated ;  or  where  any  of  the  preferred 
creditors  were  out  of  the  country ;  —  in  these  and  many  other  in- 
stances, the  difficulty  of  administering  substantial  justice  between 

^  Whitaker  v.  Wright>  2  Hare,  810,  thoee  who  have  the  prior  encumbrance. 

812-S15;    Owens  v.    Dickenson,  Cr.    &  Patton  v.  Bencini,  6  Ired.  £q.  204.    In 

PhiU.  4S,  56.    See  Post,  §  138, 158.  another  case  it  was  said,  that  if  a  deed  of 

*  Mitf.  Eq.  PI.  by  Jeremy,  167;  Id.  trust  provided  for  the  creditors  in  classes, 
175,  176 ;  Routh  v.  Kinder,  3  Swanst.  '  those  of  the  first  class  may  call  upon  the 
144^  note ;  Boddy  v.  Kent,  1  Mer.  861 ;  trustees  for  an  account  and  payment  to 
Weld  V,  Bonham,  2  Sim.  &  Stu.  01;  the  extent  of  the  trust  fund,  without 
Handford  v.  Storie,  2  Sim.  &  Stu.  196 ;  making  the  second  class  creditors  par- 
Peacock  V.  Monk,  1  Ves.  131 ;  1  Mont.  ties.  Smith  v.  Turrentine,  8  Ired.  £q. 
Eq.  PI.  62 ;  Newton  r.  Egmont,  4  Sim.  185.  It  might  be  different  if  the  trust 
674;  8.  c.  5  Sim.  180;  Powell  o.  Wright,  deed  provided  that  any  payment  by  tlie 
7  BeaT.  444 ;  Atherton  v.  Worth,  1  Dick,  debtor  were  to  be  credited  in  extinguish- 
375 ;  Post,  §  149,  157.  [In  America,  ment  of  the  debt,  for  the  second  class 
it  baa  been  held,  that  where  creditors  creditors  would  be  interested.  Id.] 
claiming  under  a  deed  of  trust  for  *  Mitf.  Eq.  PL  by  Jeremy,  167,  and 
the  payment  of  debts,  are  in  a  poste-  cases  before  cited. 
rior  class,  they  must  make  all  of  their  *  A(ltf .  Eq.  PI.  by  Jeremy,  167 ;  Post, 
own  class  parties,  but  need  not  include  $  ^^7. 
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the  creditors,  if  the  court  were  compelled  to  wait  until  all  of  them 
were  technically  parties  before  the  court,  would  be  almost  insu- 
perable. A  single  creditor,  in  cases  of  this  sort,  would  not  be  per- 
mitted by  a  court  of  equity  to  sue  for  his  own  single  demand 
without  bringing  the  other  creditors  in  some  form  or  manner  be- 
fore the  court,  from  the  obvious  inconvenience  and  apparent 
injustice  in  deciding  upon  the  extent  of  their  rights  and  interests 
in  their  absence.^  The  substitution,  therefore,  of  a  few  to  sue  for 
the  benefit  of  the  whole,  at  the  same  ttme  that  it  subserves  the 
interests  of  all  the  creditors,  by  enabling  them  to  make  them- 
selves active  in  the  final  apportionment  and  distribution  of  the  trust 
funds,  gives  to  the  watchful  and  diligent  an  opportunity  of  hav- 
ing prompt  justice  done  to  them,  without  any  wanton  sacrifice  of 
the  rights  of  others,  or  any  sacrifice  not  caused  by  the  laches  or 
indifEerence  of  the  latter.^ 

^  Mitf.  Eq.  PI.  by  Jeremy,  167.    In  giring  them   an   opportunity  in  some 

Joy  r.  Wirtz,  1  Wash.  C.  C.  417,  which  shape  of  coming  in.    Upon  questions  of 

was  a  suit  in  equity,  brought  by  two  marshalbng,    whether    real    estate    is 

creditors  for  the  purpose  of  setting  aside  charged  with  debts,  &c.,  the  case  may  be 

a  release  made  by  all  the  creditors  to  a  sustained  originally  perhaps  by  persona 

debtor  upon  an  assignment  of  his  estate  baring  interests  of  the  least  yalne.    But 

for  their  benefit,  Mr.  Justice  Washington  certainly  any  person,  afterwards  becom- 

thought  that  all  the  creditors  should  have  ing  interested,  would  have  his  interest  aa 

been  made  parties,  or  the  bill  should  much  attended  to  as  if  he  had  been  orig- 

have  been  brought  on  behalf  of  all ;  for  inally  a  party.    The  court  must  always 

all  of  them  might  be  affected  by  the  de-  be  open  to  questions  upon  the  carriage 

cree,  setting  aside  the  release,  as  it  would  of  the  cause,  applications  fot  rehearing, 

not  be  set  aside  as  to  a  part  of  the  cred-  &c. ;  and  I  should  upon  principle,  find 

itors,  and  left  to  operate  on  others.    On  the  means,  if  not  supplied  by  precedent, 

that  occasion  he  said :  **  Where  the  cred-  of  giving  a  creditor,  coming  in  after  the 

itors  are  to  be  paid  out  of  a  particular  institution  of  a  suit,  the  opportunity  of 

fund,  or  are  united  in  the  same  transac-  supporting  his  interest  better  than  the 

tion,  so  as  to  produce  a  privity  between  plaintiff  could.    A  bond  creditor  having 

them,  all  are  to  join/*  &c.,  "either  by  been    in  partnership  with    the    debtor, 

name  or  as  being  represented  by  a  part  may,  if  there  are  assets,  go  in  before  the 

suing  in  the  names  of  aU."    Post,  §  157.  master ;    but  the  court  must  find   the 

^  The  remarks  of  Lord  Eldon  on  this  means  of  ascertaining,  whether  such 
subject,  in  Cockbum  v.  Thompson,  16  creditor  was  not  a  debtor  on  the  partner* 
Yes.  827,  deserve  to  be  cited  here.  "  In  ship  account ;  and  the  account  must  be 
the  familiar  case,"  says  he,  "  of  creditors  taken  ;  or  perhaps  the  court  may  find 
suing  on  behalf  of  themselves  and  all  itself  obliged  to  direct  a  bill  to  be  filed ; 
others,  what  an  infinite  number  of  valua-  reserving  a  proportion  of  the  assets,  for 
ble  interests  may  be  bound,  in  a  sense,  the  result  of  the  inquiry  in  an  aetual  suit 
not  absolutely ;  as,  where  the  court,  for  Lord  Thurlow  determined  that  the  gen- 
convenience,  dispenses  with  the  presence  eral  principle  requires  a  residuary  legatee 
of  parties,  the  principle  leads  it,  by/uture  to  bring  before  the  court  all  persons  in- 
arrangement,  to  find  out  the  means  of  terested  in  the  residue.    Bat  that  admits 
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§  103  a.  The  foregoing  are  cases  of  a  creditor's  bill  brought 
against  the  common  debtors  of  all  of  them  or  their  representa- 
tives. And,  ordinarily,  in  such  cases,  all  the  debtors  or  their 
representatives  must  be  made  parties  defendants.  But  cases  may 
occur,  where  the  court  ivill  dispense  with  some  of  the  debtors. 
Thus,  for 'example,  where  one  of  several  judgment  debtors  is  in- 
solvent and  wholly  destitute  of  property,  and  the  fact  is  distinctly 
stated  in  the  bill,  it  is  not  necessary  to  make  him  a  defendant  to 
a  creditor*s  bill  to  obtain  satisfaction  out  of  the  equitable  interests 
or  choses  in  action  of  the  other  defendants.^ 

§  104.  By  analogy  to  the  case  of  creditors,  a  legatee,  at  least  if 
he  is  not  a  residuary  legatee,  is  permitted  to  sue  the  personal  rep- 
resentative of  the  testator  on  behalf  of  himself  and  all  other 
legatees,  in  order  to  procure  a  settlement  of  the  accounts  of  his 
administration,  and  a  payment  of  all  the  legatees.^  In  a  case  of 
this  nature,  such  a  legatee  might  sue  for  his  own  legacy  only.^ 
But  a  suit  on  behalf  of  all  the  other  legatees  has  the  same,  ten- 

of  exception,  where  it  is  not  necessary,  other  legatees  and  parties  in  interest ;  for 
or  conxenient,  ttiat  all  shoald  be  before  in  cither  case  a  general  account  of  tlie 
the  court ;  as  in  Chancey  v.  May,  and  assets  must  be  taken ;  and  the  master 
the  case  of  the  Water  Works  Company,  will,  by  the  decree,  be  directed  to  inquire 
If  a  residue  had  been  left  equally  among  and  state  who  are  the  other  legatees  and 
all  the  indiTidual  members  of  those  soci-  other  persons  interested  in  tlie  assets ; 
eties,  upon  the  same  ground  of  impracti-  and  the  final  decree,  after  the  account 
cability  and  inconvenience,  it  would  be  taken,  will  be  for  such  assets  as  belong 
competent  to  some  of  them  to  file  a  bill  to  the  residuary  legatee  after  all  other 
on  behalf  of  themselves  and  the  others ;  claims  are  paid.  Of  course,  under  the 
though  suing  as  residuary  legatees."  See  interlocutory  d^ree,  all  other  legatees 
also  Anon.  9  Price,  210,  where  a  distinc-  and  persons  interested  will  have  a  right 
tion  is  taken  between  the  case  of  credit-  to  appear  before  the  master,  and  assert 
ors  and  that  of  legatees,  as  to  their  being  their  claims,  whether  the  residuary  lega- 
excluded  from  (lie  benefit  of  the  decree  tee  sue  alone,  or  in  behalf  of  all  other 
if  they  do  not  appear.  persons  interested.  See  Cooper,  £q.  PI. 
^  Van  Cleef  v.  Sickles,  5  Paige,  605.  89,  40;  Bennett  v.  Honywood,  Ambler, 
s  We  hare  had  occasion,  in  a  preced-  706;  Montagu  v.  Nucella,  1  Buss.  173; 
ingnote  (Ante,  §  89,  note),  to  state  that  Kettle  v.  Crary,  1  Paige,  417,  note ;  Hal- 
there  is  some  diversity  of  judicial  opinion  lett  i;.  Hallett,  2  Paige,  20,  21 ;  Post, 
on  the  point,  whether  one  residuary  leg-  §  208,  204. 

atee  can  maintain  a  bill  for  himself  and         *   Mitf.    Eq.    PI.    by   Jeremy,    167 ; 

all  the  other  residuary  legatees' who  are  Brown  v.  Ricketts,  8  Johns.  Ch.  663; 

interested;  or  whether  he  must  make  Haycock  r.  Haycock,  2  Ch.  Cas.  124; 

them  technical  parties  to  the  bill.    If  a  Attorney  General  v.  Ryder,  2  Ch.  Cas. 

legatee  be  the  sole   residuary  legatee,  178.     See  Pritchard  v.  Hicks,  1  Paige, 

there  does  not  seem  to  be  any  real  diffi-  273 ;  Fish  v.  Howland,  1  Paige,  23 ;  1 

Cttlty  in  his  maintaining  a  bill,  either  for  Mont.  £q.  PI.  62,  68. 
himaelf  alone,  or  for  himself  and  all  the 
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dency  to  prevent  inconvenience  and  expense,  as  a  suit  by  one 
creditor  on  behalf  of  all  the  creditors  of  the  same  fond.^  Even  in 
a  suit  brought  by  a  single  legatee  for  his  own  legacy,  unless  the 
personal  representative  of  the  testator,  by  admitting  assets  for  the 
payment  of  the  legacy,  warrants  an  immediate  personal  decree 
against  himself  (by  which  he  alone  will  be  bound),  the  court  will 
direct  a  general  account  of  all  the  legacies  of  the  same  testator ; 
and  if  there  is  a  deficiency  of  assets,  it  will  direct  payment  of  the 
legacy  sued  for  ratably  only  with  the  other  legacies,  as  no  prefer- 
ence is  allowed  in  equity  among  legatees  standing  iaparijurey  in 
the  administration  of  assets.^    Indeed,  if  it  appears  from  the  face 

1  Mitf.  Eq.  n.  by  Jererojr,  167;  Hay-  Bro.  Ch.  803;  Anon.  1  Vera.  261 ;  Wain- 
cock  v.  Haycock,  2  Ch.  Cas.  124;  Lloyd  wrtght  v.  Waterman,  1  Ves.  Jr.  311; 
V.  Loaring,  6  Ves.  770 ;  Good  v.  Blewitt,  Brown  v.  Dowthwaite,  1  Mad.  446.  In 
19  Ves.  839 ;  Cockburn  v.  Thompson,  16  cases  of  interests  in  the  realty,  there  is 
Ves.  827  ;  Attorney  General  v.  Ryder,  2  no  person  authorized  by  law  to  represent 
Ch.  Cas.  178;  Brown  v.  Blcketts,  8  the  interests  of  all  legatees  in  the  realty. 
Jolms.  Ch.  653;  Fish  v,  Howland,  1  In  Brown  v.  Ricketts,  8  Johns.  Ch.  55S, 
Paige,  20,  28 ;  Kettle  v.  Crary,  1  Paige,  Mr.  Chancellor  Kent  seems  to  have  acted 
417,  note;  Hallett  V.  Hallett,  2Paige,  20,  against  the  distinction  under  peculiar 
21.  In  Morse  v.  Sadler,  1  Cox,  852,  the  circumstances.  See  also  Fish  v.  How- 
master  of  the  rdls  took  a  distinction  be-  land,  1  Paige,  23 ;  Pritchard  v.  Hicks,  1 
tween  the  case  of  a  legacy  payable  out  Paige,  270.  In  Hallett  v.  Hallett,  2 
of  personal  estate  and  tliat  of  a  legacy  Paige,  22,  Mr.  Cliancellor  Walworth 
chargeable  on  real  estate.  The  bill  in  af&rmed  the  doctrine  in  Morse  v.  Sadler^ 
that  case  was  filed  by  one  legatee  on  be-  1  Cox,  852 ;  and  thought  the  case  of 
half  of  himself  and  all  the  other  legatees.  Brown  v.  Ricketts,  3  Johns.  Cli.  558» 
without  making  the  others  parties.  On  properly  decided  upon  its  own  circum- 
that  occasion  he  said :  **  That  it  was  an  stances. 

established  rule,  that  the  legatees  out  of  *   Mitf.    £q.   PI.   by   Jeremy,    168; 

personal  estate  only  need  not  be  parties ;  Cooper,  £q.  PI.  39,  40.    See  Haycock  v. 

but  every  person  claiming  an  interest  out  Haycock,  2  Ch.  Cas.  124 ;  Montagu  p. 

of  real  estate  must  be  before  the  court"  Kucella,  1  Russ.  173 ;  Anon.  0  Price,  210. 

And  he  directed  the  cause  to  stand  over  In  this  respect  there  seems  to  be  a  dia- 

to  add  the  other  legatees  as  parties.    It  tinction  between  the  case  of  creditors 

is   not  very  clear   upon   what   precise  and  that  of  legatees.    In  Anon.  0  Price, 

ground  this  distinction  proceeds.  It  may,  210,  Lord  Chief  Baron  Richards  took 

perliaps,  be  for  the  reason  suggested  by  notice  of  it   "  The  reason,"  he  obsenred. 

Lord  Hardwlcke  in  Peacock  v.  Monk,  1  "  why  creditors  are  excluded,  unless  they 

Ves.  131,  that  the  executor  in  all  cases  should  come  in  within  a  limited  time,  is, 

sustaining  the  person  of  the  testator,  is  to  because  they  could  not  be  known  to  the 

defend  the  estate  for  himself,  for  all  cred-  court,  or  ascertained,  unless  they  should 

itors,  and  for  all  legatees.    See  Wiser  v,  appear,  and  parties  interested  were  not  to 

Blachly,  1  Johns.  Ch.  438.    In  a  bill  be  delayed  by  the  laches  of  creditors, 

against  an  executor  by  creditors  or  legar  But  that  does  not  apply  to  legatees,  who 

tees,  it  is  not   ordinarily  necessary  to  are  entitled  to  have  a  proportional  part 

make  the  residuary  legatee  a  party  for  of  the  fund  set  apart  for  tlie  satisfaction 

tlie  same  reason.    Lawson  v.  Barker,  1  of  their  legacies."    See  Farrell  v.  Smith, 
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of  the  bill,  that  there  will  be  a  deficiency  in  the  fund,  and  that 
there  are  other  persons,  who  are  interested  in  it,  as  creditors,  or 
as  legatees,  or  otherwise,  it  seems  proper  that  all  the  persons  in 
interest  should  either  be  made  direct  parties,  or  that  the  bill  should 
be  filed  on  behalf  of  all  of  them,  (a)  And,  at  all  events,  the  court 
will  take  care  of  their  interests  by  permitting  them  to  come  in  and 
assert  their  claims  before  the  master  by  its  interlocutory  decree.^ 
§  105.  Upon  similar  grounds,  where  a  distribution  or  application 
of  the  personal  estate  of  a  deceased  person  is  to  be  made  among 
his  next  of  kin,  or  among  persons  claiming  under  a  general  de- 
scription, as,  for  example,  among  the  relations  of  a  testator  or 
other  person,  where  it  may  be  uncertain  who  are  all  the  persons 
answering  that  description,  or  the  circumstances  will  make  it  ex- 
tremely inconyenient,  a  bill  will  be  allowed  to  be  filed  by  one 
claimant  on  behalf  of  himself  and  all  the  other  persons  equally 
entitled.^  Such  a  bill  is  maintainable,  not  only  upon  the  ground 
of  the  supposed  uncertainty  of  the  persons,  answering  the^  descrip- 
tion ;  but  also,  where  they  may  be  known,  and  yet  they  are  ex- 
ceedingly numerous.^ 

2  Ball  &  B.  341.    Where  the  court  has  v.  Harvey,  4  Bear.  216>  220,  221;  Post, 

made  a  decree  in  a  case  to  ascertain  the  §  207-207  6. 

rights  of  legatees,  and    distribute    the  *  Post,  §  207  &;  Hallett  v.  Hallett,  2 

funds ;  and  the  funds  have  been  distrib-  Paige,  19-21 ;  Ante,  §  89,  note ;  Cock- 

uted  among  the  legatees  accordingly,  the  burn  v.  Thompson,  16  Ves.  328,  829; 

court  will  not  permit  a  legatee  afterwards  Manning  v.  Thesiger,  1  Sim.  &  Stu.  106 ; 

to  file  a  bill  against  the  executor  for  pay-  Cranborne  v.  Crispe,  Cas.  Temp.  Finch, 

ment  of  his  legacy.    His  proper  remedy,  105.    In  Manning  v,  Thesiger,'!  Sim.  & 

if  any,  is  to  die  a  bill  to  reverse  the  orig-  Stu.  106,  where  the  plaintiffs  sued  on  be- 

inal   decree   as   erroneous.     Farrell   v,  half  of  themselves  and  the  other  legatees 

Smith,  2  Ball  &  B.  841.  and  appointees  under  a  will  to  have  the 

^  Ante,  f  100,  note ;  Hallett  v.  Hallett,  fund  transferred  to  the  Court  of  Chan- 

2  Paige,   19,  20;    Egberts  v.  Wood,  8  eery,  an  objection  was  taken,  that  all  the 

Paige,  519,  520 ;  Mitf .  £q.  PI.  by  Jeremy,  appointees,  who  were  cesluis  que  trust  un- 

178.    .  der  the  will,  ought  to  be  made  technical 

*  Mitf.  £q.  PI.  169;   Id.    167,  168;  parties.    But  it  being  stated  tiiat  they 

Bennett    r.    Honywood,    Ambler,    708;  were  very  numerous  ( more  than  fifty  in 

Montafpi    r.    Nucella,    1   Russ.  173;    1  number),   the   vice-chancellor  said  that 

Mont  Eq.  PI.  62,  63 ;  Post,  §  207  6.    As  they  ought  regularly  to  be  all  made  par- 

to  parties  entitled  as  a  class,  as  for  ex-  ties  to  the  suit ;  but  that,  as  they  were 

ample,  as  residuary  legatees  or  distrlbu-  very  numerous,  and  the  bill  was  filed  on 

tees,  when  and  under  what  circumstances  behalf  of  themselves  and  the  other  ap- 

all  must  be  made  parties,  and  when  a  few  pointees,  the  rule  might,  in  this  case,  be 

may  sue  in  behalf  of  all,  see  Caldecott  v,  dispensed  with.    So  that  numerousness, 

Caldecott,  Or.  &  Phill.  183, 184 ;  Harvey  as  well  as  absence  out  of  the  jurisdiction, 

(a)  See  Railroad  Co.  o.  Orr,  18  Wall.  471. 
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§  106.  But  although  the  court  will,  in  cases  of  this  sort,  enter- 
tain jurisdiction  by  creditors,  legatees,  and  distributees  on  behalf 
of  themselves  and  all  others,  and  will  exonerate  the  executor  or 
administrator,  or  other  trustee,  from  all  liability  in  respect  to  pay- 
ments of  the  assets  made  pursuant  to  its  decree ;  yet  it  is  not  to 
be  understood,  that  such  a  decree  absolutely  binds  the  absent 
creditors,  legatees,  or  distributees,  who  have  had  no  opportunity 
of  proving  and  presenting  their  claims,  so  that  they  are  entitled 
to  no  redress,  but  are  to  be  deemed  concluded.  On  the  contrary, 
although  they  have  no  remedy  against  the  executor,  or  adminis- 
ti-ator,  or  trustee ;  yet  they  have  a  right  to  assert  their  claim  to  a 
share  in  the  property,  against  the  creditors,  legatees,  or  distribu- 
tees, who  have  received  it.^ 

or  being  unknown,  may  constitute  a  upon  such  creditors  and  next  of  kin  to 
good  ground  for  dispensing  with  aU  the  come  in  and  make  their  claims  before  the 
residuary  legatees  being  made  parties,  master,  within  a  reasonable  time  stated ; 
The  same  principle  would  apply,  where  and  when  that  time  has  expired,  it  is 
the  individual  members  of  a  society,  very  considered  that  the  best  possible  means 
numerous,  were  made  residuary  legatees,  having  been  taken  to  ascertain  the  par- 
Cockbum  v.  Thompson,  16  Ves.  328.  ties  really  entitled,  the  administrator 
^  David  V,  Frowd,  1  Myl.  &  K.  200;  may  reasonably  proceed  to  distribute  the 
Gillespie  v.  Alexander,  3  Russ.  180.  estate  amongst  those  who  have,  before 
The  judgment  of  the  master  of  the  rolls,  the  master,  established  an  apparent  title, 
in  David  v.  Frowd,  1  Myl.  &  K.  200,  is  so  Such  proceedings  having  been  taken, 
important  on  this  point,  that  the  follow-  tlie  court  will  protect  the  administrator 
ing  extract  is  given :  "  The  personal  against  any  future  claim.  But  it  is  ob- 
pruperty,"  said  he,  "  of  an  intestate  is  vious  that  the  notice  given  by  advertise- 
first  to  be  applied  in  pnyment  of  his  ments  may,  and  must,  in  many  cases,  not 
debts,  and  then  distributed  amongst  his  reach  the  parties  really  entitled.  They 
next  of  kin.  The  person  who  takes  out  may  be  abroad,  and  in  a  different  part  of 
administration  to  his  estate,  in  most  the  kingdom  from  that  where  the  adver- 
cases,  cannot  know  who  arc  his  creditors,  tisements  are  published,  or,  from  a  mul- 
and  may  not  know  who  are  his  next  of  titude  of  circumstances,  they  may  not 
kin,  and  the  administration  of  his  estate  see  or  hear  of  the  advertisements,  and  it 
may  be  exposed  to  great  delay  and  em-  would  be  the  height  of  injustice  that  the 
barrassment.  A  court  of  equity  exer-  proceedings  of  the  court,  wisely  adopted 
cises  a  most  wholesome  jurisdiction  for  with  a  view  to  general  convenience, 
the  prevention  of  this  delay  and  embar-  should  have  the  absolute  effect  of  cdn- 
rassment,  and  for  the  assistance  and  pro-  clusively  transferring  the  property  of 
tection  of  the  administrator.  Upon  the  the  true  owner  to  one  who  has  no  right 
application  of  any  person  claiming  to  be  to  it.  It  is  for  this  reason  that  if  a  party 
interested,  the  court  refers  it  to  the  mas-  who  has  not  gone  in  before  the  master, 
ter  to  inquire  who  are  creditors,  and  who  applies  to  the  court  after  the  master  has 
are  the  next  of  kin,  and  for  that  purpose  reported  the  claimants  who  have  estab- 
to  cause  advertisements  to  be  published  in  lished  before  him  an  apparent  title,  and 
the  quarters  where  creditors  and  next  of  makes  out  that  he  has  not  been  guilty 
kin  are  most  likely  to  be  found,  calling  of  wilful  default  in  not  claiming  before 
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§  107.  The  second  class  of  cases,  constituting  an  exception  to 
the  general  rule,  and  already  alluded  to,  is,  where  the  parties  form 
a  voluntary  association  for  public  or  private  purposes,  and  those 

the  master,  the  court  will  refer  it  to  the  ble  to  the  creditor's  demand  only  in  the 
master,  to  inquire  into  his  claim,  and  if  it  proportion  that  the  other  legatees  were 
be  satisfactorily  proved,  will,  in  the  ad-  liable  in  respect  of  the  sums  which  they 
ministration  of  the  estate,  give  him  the  had  received,  and  to  that  extent  reversed 
same  benefit  of  his  title,  as  if  he  had  Lord  Lyndhurst's  order ;  thus  establish- 
originally  claimed  before  the  master,  ing  the  principle  that  legatees  who  had 
This  is  every  day's  practice  with  re  spect  received  payment  under  the  order  of  the 
to  creditors.  For  the  same  reason  if  a  court  were  bound  to  refund  to  a  creditor 
creditor  does  not  happen  to  discover  the  who  had  never  claimed  before  the  mas- 
proceedings  in  the  court  until  after  the  ter.  It  is  argued  that  there  is  a  distinc- 
distribution  haa  been  actually  made  by  tion  between  a  creditor  and  a  person 
the  order  of  the  court  amongst  the  par-  claiming  as  next  of  kin,  because  a  cred- 
ties  having,  by  the  master's  report,  an  itor,  it  is  said,  has  a  legal  title ;  tlie  right 
apparent  title,  although  the  court  will  being  equal,  there  is  no  distinction  in  a 
protect  the  administrator,  who  has  acted  court  of  equity  between  a  legal  and  equit- 
onder  the  orders  of  the  court ;  yet,  upon  able  title.  It  is  not,  however,  accurate 
a  biU  filed  by  this  creditor  against  the  to  say  that  a  creditor  continues  to  have  a 
parties  to  whom  the  property  has  been  legal  title  after  the  fund  has  been  admin- 
distributed,  the  court  will  upon  proof  of  istered  in  this  court;  he  has,  under  such 
no  wilful  default  on  the  part  of  such  circumstances,  lost  that  title  by  the  ad- 
creditor,  and  no  want  of  reasonable  dlli-  ministration  of  the  court,  and  his  only 
gence  on  his  part,  compel  the  parties  de-  remedy  is  in  a  court  of  equity.  It  is 
fendants  to  restore  to  the  creditor  that  argued,  also,  that  the  case  is  extremely 
which  of  right  belongs  to  htm.  For  this  hard  upon  the  party  who  is  to  refund, 
principle,  I  need  only  refer  to  the  case  of  for  that  he  has  full  right  to  consider  the 
Gillespie  o.  Alexander,  before  Lord  £1-  money  as  his  own,  and  may  have  spent 
don,  which  has  been  introduced  in  the  it,  and  that  it  would  be  against  the 
argument.  There  the  estate  had  been  policy  of  the  law  to  recall  money  which 
apportioned,  under  the  order  of  the  court,  a  party  has  obtained  by  the  eflect  of  a 
amongst  the  legatees,  and  actually  paid  judgment  upon  a  litigated  title.  There 
to  them ;  except  that  one  legatee,  being  is  here  no  judgment  upon  a  litigated 
an  infant,  his  proportion  could  not  be  title;  the  party  who  now  claims  by  a 
paid  to  him,  but  was  carried  to  his  ac-  paramount  title  was  absent  from  tlfe 
count  in  the  suit.  After  this  distribution  court,  and  all  that  is  adjudged  is  that 
by  the  order  of  the  court,  a  creditor  who  upon  an  inquiry,  in  its  nature  imperfect, 
had  not  claimed  before  the  roaster,  estab-  parties  are  found  to  have  a  prima  facie 
lished  his  title ;  and  Lord  Lyndhurst,  claim,  subject  to  be  defeated  upon  better 
then  master  of  the  rolls,  acting  upon  the  information.  The  apparent  title  under 
principle  which  I  liave  stated,  directed  the  master's  report  is  in  its  nature  de- 
payment  of  the  creditor's  demand  out  of  feasible.  A  party  claiming  under  such 
the  fund  in  court,  which  had  been  car-  circumstances  has  no  great  reason  to 
ried  to  the  account  of  the  infant.  Lord  complain  that  he  is  called  upon  to  replace 
Eldon  considered,  most  justly,  that  the  what  he  has  received  against  his  right ; 
share  carried  to  the  account  of  the  in-  complaints  of  hardship  come  with  little 
fant  was  as  much  the  property  of  the  in-  force  from  the  party  who  seeks  to  sup- 
fant  as  if  it  had  been  actually  paid  to  port  a  wrong." 
him,  and  that  the  infant's  share  was  lia- 
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who  sue  or  defend,  may  fairly  be  presumed  to  represent  the  rights 
and  interests  oi  the  whole.^  In  cases  of  this  sort  the  persons 
interested  are  commonly  numerous,  and  any  attempt  to  unite  them 
all  in  the  suit  would  be,  even  if  practicable,  exceedingly  inconven- 
ient, and  would  subject  the  proceedings  to  the  danger  of  perpetual 
abatements,  and  other  impediments,  arising  from  intermediate 
deaths,  or  other  accidents,  or  changes  of  interest.  Under  such 
circumstances,  as  there  is  a  privity  of  interest,  the  court  will 
allow  a  bill  to  be  brought  by  some  of  the  parties  on  behalf  of 
themselves  and  all  the  others,  taking  care,  that  there  shall  be  a 
due  representation  of  all  substantial  interests  before  the  court.' 
And  such  a  bill  must  be  brought  on  behalf  of  all  the  parties  in 
interest ;  for  if  it  be  brought  for  the  plaintiffs  alone,  it  will  not 
be  sustained  by  the  court  for  want  of  proper  parties.^ 

§  108.  This  doctrine  may  be  illustrated  by  adverting  to  a  case, 
which  has  occurred  in  judgment.  A  bill  was  brought  by  the 
treasurer  and  managers  of  certain  works^called  the  Temple  Mills 
Brass  Works,  in  behalf  of  themselves,  and  all  other  proprietors 
and  parties  in  the  first  undertaking,  except  the  defendants,  who 
were  the  late  treasurers  and  managers  (about  thirteen  in  number), 
for  an  account  for  several  mismanagements,  misapplications,  and 
embezzlements  of  the  partnership  funds.  The  partnership  con- 
sisted originally  of  eighteen  shares,  and  these  were  afterwards 
divided  into  eight  hundred.  The  defendants  demurred,  because 
the  rest  of  the  proprietors  were  not  made  parties ;  and  the  de- 
murrer was  overruled  upon  the  ground,  first,  that  the  bill  was  in 
behalf  of  all  other  proprietors,  except  the  defendants,  and  so  all 
of  them  were,  in  effect,  parties ;  and,  secondly,  that  it  would  be 
impracticable  to  make  them  all  parties  by  name,  and  there  would 
be  continual  abatements  by  death,  and  otherwise,  and  no  coming 
at  justice,  if  all  were  to  be  made  parties.* 

§  109.  The  like  doctrine  has  been  applied  to  a  case,  where  a 
bill  was  brought  by  some  shareholders  in  a  joint-stock  company 
(the  stock  of  which  was  divided  into  six  thousand  shares),  on 

1  Mont.  Eq.  PI.  68-60;  Mandeville  ».  677;  Gordon  v.  Pym,  8  Hare,  223;  Bar- 

Riggs,  2  Peters,  487.  ker  v.  Walterg,  8  Beav.  92 ;  [Mann  v. 

»  Cooper,  Eq.  PI  40  ;  Chancey  v.  May,  Butler,  2  Barb.  Ch.  362.] 
Prec.  Cli.  592  ;  Lloyd  v.  Loaring,  6  Yes.         '  Baldwin  v,  Lawrence,  2  Sim.  &  Stiu 

778  ;  West  i;.  Randall,  2  Mason,  104-196 ;  18 ;  (Whitney  v.  Mayo,  16  III.  256.] 
Baldwin  v.  Lawrence,  2  Sim.  &  Stu.  18;         *  Chancey  v.  May,  Prec.  Ch.  692. 
Hichens  v,  Congreve,  4  Russ.  662,  676, 
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behalf  of  all  the  shareholders,  to  compel  the  directors  of  the 
company  to  refund  moneys  improperly  withdrawn  by  them  from 
the  stock  of  the  company,  and  applied  to  their  own  use.  Upon 
the  objection  being  taken  of  the  want  of  proper  parties,  the  court 
overruled  it,  upon  the  ground  that  justice  would  be  unattainable, 
if  all  the  shareholders  were  required  to  be  made  parties  to  the 
suit ;  and  that  a  separate  bill  by  each  shareholder,  to  recover  his 
proportion  of  the  money,  would  produce  enormous  inconvenience 
and  multiplied  litigation ;  and  that  all  the  shareholders  had  one 
common  right  and  one  common  interest  to  be  subserved  by  the 
suit.^  (a) 

§  110.  The  like  doctrine  has  been  applied  to  a  case,  where  there 
was  an  Association  of  Widows,  contributing  to  a  fund  to  pay  them 
annuities.  The  fund  having  proved  insufficient,  application  was 
made  to  the  court  by  bill,  by  some  of  the  widows,  on  behalf  of 
themselves  and  all  others,  against  the  directors,  to  compel  a  spe- 
cific performance  of  the  original  articles  of  subscription,  they 
having  reduced  the  annuities.  One  of  the  difficulties  was,  that 
all  the  persons  interested  were  not  before  the  court  by  name ; 
for  every  subscriber,  who  had  not  been  a  member  long  enough  to 
become  an  annuitant,  and  the  representatives  of  those  who  were 
dead,  had  an  interest  to  state  their  title  in,  or  to  recover  the 
money.  The  court  sustained  the  bill,  upon  the  ground,  that  it 
virtually  brought  the  parties  before  the  court,  as  far  as  was  prac- 
ticable and  convenient ;  and,  that  it  was  better  to  go  as  far  as 
possible  towards  justice,  than  to  deny  it  altogether.^ 

§  111.  The  like  doctrine  has  been  applied  to  cases  of  voluntary 
associations,  which  although  not  corporations,  are  yet  recognized 
by  law ;  as,  for  example,  that  of  Mutual  Assurance  Companies  in 
England,  where  any  number  of  persons  are  permitted  to  associate 

1  Hichens  v.  Congreve,  4  Hubs.  662,  16,  and  in  Cockbum  v.  Thompson,  16 

676.    [Sec  also  Crease  v.   Babcock,  10  Yes.  828, 829;  Pearce  v.  Piper,  17  Yes.  1, 

Met.  582.J  embraced  the  same  principle. 

<  Buckley  p.  Carter,  cited  17  Yes.  11, 

(a)  So,  where  the  plaintiffs  and  many  a  bank,  refased  to  join  with  his  co-tros- 
otliers  formed  a  Voluntary  association  for  tees  in  an  .assignment  of  these  funds  to 
benerolent  purposes,  and  the  name  of  their  successors,  without  which  the  bank 
the  association  was  afterwards  changed  would  not  transfer  the  funds,  the  plain- 
by  Tote  of  its  members  at  a  regular  tiffs  were  permitted  to  maintain  a  bill,  in 
meeting,  and  one  of  the  trustees  of  the  behalf  of  themselves  and  their  associates, 
funds  of  the  association,  in  whose  joint  to  compel  such  assignment.  Birming- 
names  such  funds  had  been  deposited  in  bam  v.  Gallagher,  112  Mass.  190. 
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for  the  insarance  of  each  other,  all  in  effect  participating  as  in  a 
partnership.  In  such  a  case,  it  is  evident,  that  if  an  occasion 
should  arise  to  resort  to  equity  for  an  account,  as  it  would  be,  if 
not  impossible,  almost  impracticable,  to  bring  all  persons  inter- 
ested as  parties  before  the  court,  the  suit  must  be  against  some, 
being  proprietors  and  accountable  parties,  and  instituted  by  others 
on  behalf  of  all.^ 

§  112.  Upon  similar  grounds,  where  an  act  of  parliament  au- 
thorized a  rate  to  be  assessed  by  commissioners  of  a  fund  upon  the 
inhabitants  of  a  town,  in  aid  of  the  fund,  for  charitable  purposes, 
some  of  the  inhabitants  of  the  town  were  allowed  to  file  a  bill,  on 
behalf  of  themselves  and  all  the  other  inhabitants,  against  the 
commissioners  of  the  fund,  alleging  a  misapplication,  and  that  the 
rate  assessed  by  them  was  unnecessary,  and  asking,  that  the  col- 
lection of  it  might  be  restrained ;  for  they  all  possessed  a  common 
interest,  and  it  was  impracticable  to  join  them  all  in  the  suit.^ 

§  113.  So,  some  of  the  shareholders  of  a  canal  have  been 
permitted  to  bring  a  bill  on  behalf  of  themselves  and  all  other 
shareholders,  against  the  commissioners  of  a  canal  to  set  aside  an 
agreement  made  by  commissioners,  contrary  to  the  act  of  parlia- 
ment authorizing  the  canal ;  for  under  such  circumstances,  all  the 
shareholders  must  be  deemed  to  have  a  common  interest,  to  com- 
pel obedience  to  the  act  of  parliament.  On  that  occasion  the  court 
said  :  '^  In  order  to  enable  a  plaintiff  to  sue  on  behalf  of  himself 
and  all  others,  who  stand  in  the  same  relation  with  him  to  the 
subject  of  the  suit,  it  must  appear  that  the  relief  sought  by  him  is 
in  its  nature  beneficial  to  all  those  whom  he  undertakes  to  repre- 
sent. The  several  persons,  who  advanced  moneys  upon  the  credit 
of  these  tolls,  must  be  taken  to  have  advanced  such  moneys  in  the 
confidence,  that  the  powers  of  management  of  the  tolls,  which 
were  vested  in  the  commissioners,  would  be  only  exercised  accord- 
ing to  the  directions  of  the  act,  and  a  bill  which  has  for  its  object 
the  due  exercise  of  those  powers,  and  to  avoid  a  breach  of  trust, 
must  be  intended  in  its  nature  beneficial  to  every  shareholder."  ^ 
We  shall  presently  see,  how  essential  an  ingredient  this  is  in 
cases  of  numerousness  of  parties.^ 

1  Cooper,  Eq.  PI.  40 ;   Cockburn  w.         ■  Gray  v,  Chaplin,  2  Sim.  &,  Stn.  267. 
Thompson,  16  Yes.  828,  829;  Llo>d  v.    See  Mandeville  &.  Riggs,  2  Peters,  487. 
Loaring,  0  Yes.  773 ;  Benson  v.  Heathorn,         *  Post,  §  180-184. 
1  Y.  &  Coll.  Ch.  826. 

*  Attorney  General  o.  Heelis,  2  Sim. 
ib  Stu.  67. 
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§  114.  Upon  the  like  grounds,  a  few  of  a  large  number  of  per- 
sons (as,  for  example,  parishioners)  have  been  permitted  to  insti- 
tute a  suit  on  behalf  of  themselves,  and  the  rest,  for  relief  against 
tkcts  done  by  commissioners,  appointed  under  an  act  of  parliament, 
which  wei'e  injurious  to  their  common  right,  although  a  majority 
of  the  parishioners  approved  of  those  acts,  and  disapproved  of  the 
suit.  For,  where  a  matter  is  necessarily  injurious  to  the  common 
right,  the  majority  of  the  persons  interested  can  neither  excuse 
the  wrong,  nor  deprive  all  other  parties  of  their  remedy  by  suit.^ 

§  114  a.  So,  pewholders  and  members  of  the  congregation,  for 
whose  use  a  chapel  was  held  in  trust  for  religious  service  accord- 
ing to  the  doctrines  and  discipline  of  the  Church  of  Scotland,  have 
been  permitted  to  maintain  a  suit  on  behalf  of  themselves  and  all 
others  of  the  congregation,  except  the  tiiistees,  who  were  mem- 
bers, and  were  guilty  of  a  breach  of  trust,  to  compel  obedience  to 
the  trust,  because  the  object  of  the  suit  was  for  the  common  benefit 
of  all  the  members  of  the  congregation,  except  the  offending  trus- 
tees ;  and  in  no  other  way  could  redress  for  the  injury  complained 
of  be  obtained.^ 

§  115.  So,  where  some  of  the  partners  in  a  very  numerous  com- 
pany (five  hundred  and  more),  filed  a  bill  on  behalf  of  themselves, 
and  all  the  other  partners,  to  rescind  a  contract,  entered  into  on 
behalf  of  the  partnership,  where  it  was  manifest,  from  the  circum- 
stances of  the  case,  that  it  would  be  for  the  benefit  of  all  the 
partners  that  the  contract  should  be  rescinded,  it  was  held  by  the 
court,  upon  an  objection  for  want  of  parties,  that  the  bill  was 
maintainable.  Upon  that  occasion  it  was  said  to  be  a  rule  of 
courts  of  equity,  that  where  the  parties  are  so  numerous,  as  to 
render  it  inconvenient  or  impracticable  that  they  should  be  parties 
to  the  record ;  if  they  all  have  one  common  interest,  a  few  may 
sue  on  behalf  of  themselves  and  all  the  other  members  of  the  com- 
pany ;  and  that  the  case  then  in  judgment  fell  within  this  predica- 
ment.' 

^  Bromley  r.  Smith,  1  Sim.  8.  In  to  abide  by  the  contract  ? "  These  re- 
Jones  V.  Garcia  del  Bio,  Turn.  &  Bobs,  marks  seem  to  require  qualification. 
800,  Lord  Eldon  said :  *'  The  cases,  where  ^  Milligan  v.  Mitchell,  3  Myl.  &  Cr. 
one  party  files  a  bill  in  behalf  of  himself  72,  84 ;  Post,  §  148.  [Sec  Attorney  Gen- 
and  others,  are  cases,  where  others  have  eral  v»  Munro,  2  De  G.  &  Sm.  122.] 
a  choice  between  that  and  nothing;  but  *  Small  o.  Attwood,  Tounge,  407. 
how  can  it  be  managed,  where  some  par-  The  objection  and  the  answer  to  it,  with 
tiet  are  not  dissatisfied,  and  are  disposed  a  review  of  the  principal  cases,  were  rery 
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§  115  a.  So,  where  a  bill  was  filed  by  the  trustees  of  a  volun- 
tary Assurance  Company,  the  members  of  which  were  constantly 
fluctuating,  for  the  purpose  of  procuring  a  policy  underwritten  by 
the  trustees  for  the  company  to  be  cancelled  on  account  of  fraud, 
and  the  bill  alleged,  that  the  members  of  the  company  were  very 
numerous,  and  their  names  and  places  of  abode  unknown,  and 
could  not  be  ascertained  by  the  plaintiffs ;  it  was  held  that  the 
members  need  not  be  made  parties,  but  the  trustees  alone  might 
maintain  the  bill,  as  the  cancellation  of  the  policy  was  for  the 
common  benefit  of  all.^  So,  where  three  directors  of  an  Assurance 
Company,  who  had  signed  a  policy,  filed  a  bill  on  behalf  of  them- 
selves and  all  other  shareholders  in  the  company,  praying,  on  alle- 
gations of  fraud  and  misrepresentation,  that  it  might  be  delivered 
up  to  be  cancelled ;  it  was  held,  that  the  board  of  directors,  who 
managed  the  affairs  of  the  company,  were  not  necessary  parties.^ 

§  115  J.  So,  where  a  bill  was  filed  by  a  member  of  a  club,  which 
had  been  dissolved,  on  behalf  of  himself  and  all  other  members,  at 
the  time  of  the  dissolution,  seeking  to  recover  from  two  of  the 
members  of  the  committee  of  the  club,  funds  which  they  were 
alleged  to  have  misappropriated ;  the  bill  alleged,  that  a  portion 
of  the  funds  was  payable  to  the  plaintiff  as  trustee  under  a  certain 
deed,  and  the  rest  to  Messrs.  H.,  the  bankers  of  the  club,  and  in 
their  hands  to  be  subject  to  the  control  of  the  committee  of  the 
club ;  and  the  bill  contained  allegations,  showing  that  the  mem- 
bers of  the  club  were  alone  interested  in  the  funds ;  and  the  bill 
prayed  an  account,  and  that  the  first  mentioned  portion  of  the  funds 
might  be  paid  to  the  plaintiff,  or  otherwise,  as  the  court  should 
direct,  and  the  rest  to  Messrs.  H.  or  otherwise,  as  the  court  should 
direct ;  it  was  held,  on  demurrer  for  want  of  parties,  that  none  of 
the  other  members  of  the  committee  or  club  were  necessary  parties.^ 
§  116.  Thus  far  we  have  been  coiisidering  cases,  where  the  bill 
is  brought  by  some  proprietors,  as  plaintiffs  on  behalf  of  all.     But 

elaborately  considered  by  tbe  bar  and  the  thom,  1  Y.  &  Coll.  Ch.  826 ;  Post,  §  115, 

court  on  this  occasion.  Lord  Lyndhurst's  130-133. 

judgment  ia  very  pointed  and  full  on  the         i  Fenn  v.  Craig,  8  Y.  &  Coll.  216.  See 

subject.      Sec    also    Lord    Brougham's  Post,  §  147-150,  216. 

judgment  in  Walbum  v.  Ingilby,  1  Myl.         «  Barker  v.  Walters,  8  Beav.  92. 

&  K.  70,  77 ;  and  the  judgment  of  Lord         *  On  tliis  occasion.  Lord  Langdale  is 

Cottenham  in  Mare  v.  Malachy,  1  Myl.  &  reported  to  have  said ;  "  In  this  case  it  is 

Cr.  559,  and  in  Taylor  v.  Salmon,  4  Myl.  alleged  that  the  two  defendants,  Xlastingi 

&  Cr.  141,  and  in  Wallworth  v.  Holt,  4  and  Emly,  have  possessed  themselves  of 

Myl.  &  Cr.  619,  635-040;  Benson  v.  Hea-  property  belonging  to  this  club,  which  I 
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the  like  doetrine  applies  to  cases,  where  there  are  many  persona, 
defendants,  belonging  to  a  voluntary  association,  against  whom  the 
suit  is  brought.  In  such  cases,  it  is  sufficient,  that  such  a  num- 
ber of  the  proprietors  are  brought  before  the  courts  as  may  fairly 
represent  the  interests  of  all,  where  those  interests  are  of  a  com- 
mon character  and  responsibility.^  Thus,  for  example,  where  a 
committee  of  a  yoluntary  club  or  association  entered  into  agree- 
ments and  incurred  expenses  on  account  of  the  club,  it  was  held 
on  a  bill  brought  by  a  creditor  against  the  committee,  that  it  was 

Hiiut  consider  at  a  partnership ;  that  one  tween  the  partners  is  not  dissolved  with 
of  the  sums  of  money  which  they  have  is  the  dissolution  of  the  partnership,  he- 
subject  to  a  peculiar  trust,  and  the  other  cause  it  must  continue  for  the  purpose  of 
monies  are  general  assets  of  the  partner-  collecting  the  assets  and  winding  up  the 
thxp.  Thej  have  possessed  themselves  partnership ;  and  nntU  these  matters  are 
of  these  sums  of  money,  and  refuse  to  all  closed,  there  is  a  quasi  partnership,  a 
account  for  them.  The  bill  desires  to  mutual  interest  between  the  parties.  One 
recover  them,  not  for  the  purpose  of  dis-  of  the  things  required  for  the  winding 
tribution  by  the  court  through  the  means  up  of  the  partnership  is,  that  the  assets 
of  this  suit,  but  for  the  purpose  of  bring-  should  be  collected ;  and  it  appears  that 
ing  them  within  the  control  of  the  gov-  two  individuals  have  got  into  their  pos- 
eming  body  of  the  partnership,  in  order  session  assets  which  they  retain  adversely 
that  they  may  be  applied  under  that  con-  to  all  the  rest,  while  it  is  the  common  in- 
trol  according  to  the  rights  of  the  parties,  terest  that  they  should  be  collected, 
That  seems  to  me  to  be  the  nature  of  the  and  regularly  applied  towards  the  wind- 
bilL  Can  that  be  done  ?  The  plaintiff  ing  up  of  the  partnership.  In  the  pres- 
and  all  the  others,  except  these  two  de-  ent  state  of  the  record,  the  question  is, 
feodants,  must  have  an  interest  in.hav-  whether  the  defendants  are  to  answer  ? 
isg  the  money,  which  the  demurrer  I  cannot  determine  at  this  time,  whether, 
admits  to  be  in  the  defendants' possession,  in  consequence  of  what  may  appear  in 
brought  within  the  control  of  the  club ;  the  answer,  it  may  not  hereafter  be  ab- 
tiiat  is  &e  common  interest  of  all.  How  solutely  necessary  to  make  the  parties 
this  money,  when  it  is  brought  within  the  referred  to  and  other  persons  parties! 
control  of  the  club,  ought  to  be  applied.  Taking  the  statements  of  the  bill  as  tliey 
is  another  matter.  To  ask  to  recover  it  now  stand  admitted  by  the  demurrer,  it 
and  place  it  within  the  control  of  the  does  not  appear  to  me  that  I  ought  to 
dob,  and  leave  it  there  subject  to  litigsr  allow  the  present  demurrer;  but,  over- 
tioQ,  is  asking  no  more  than  was  done  in  ruling  it,  I  beg  to  have  it  clearly  under- 
thai  other  case  of  Wallworth  r.  Holt,  stood,  that  it  may  appear  hereafter,  that 
J£,  then,  it  is  for  the  common  benefit  of  it  is  quite  necessary  not  only  to  make  the 
all,  except  the  two  defendants,  that  these  persons  now  pouited  out,  but  other  per- 
Ihads  should  be  recovered,  why  should  sons,  parties,  for,  after  this  demurrer  is 
it  not  be  done  ?  It  is  said  that  this  is  a  overruled,  the  defendants  may  still  raise 
case  of  dissolution.  Very  true ;  and  this  the  same  objection  by  their  answer." 
shows  that  there  ought  to  be  a  winding  Richardson  v.  Hasthigs,  7  Beav.  323 ;  a.  c. 
np  and  a  final  settlement.    But  how  is  it  11  Beav.  17. 

with  a  partnership  after  a  dissolution,  and         ^  Cooper,  Eq.  PI.  40;  Adair  v.  New 

before  the  afikira  of  the  partnership  are  Biver  Co.  11  Ves.  444. 
wound  up  1    The  mutual  connection  be- 

8 
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• 

not  necessary  to  make  the.  other  members  of  the  club  parties  to  the 
suit,  on  account  of  the  members  being  numerous,  as  well  as  un- 
known.^ In  such  a  case,  it  seems  proper,  if  indeed,  it  be  not 
indispensable,  to  charge  in  the  bill,  that  the  members  are  numer- 
ous, and  many  unknown.* 

§  117.  Upon  similar  grounds  where  a  joint-stock  company, 
created  under  an  act  of  parliament,  were  sued  for  a  specific  per- 
formance of  an  agreement  for  a  lease,  entered  into  by  the  vendors, 
of  certain  real  estate,  which  was  sold  to  them  pendente  lite ^  and 
the  treasurer  and  directors  only  were  made  parties,  the  court  over- 
ruled the  objection,  that  all  the  proprietors  were  not  made  parties. 
On  that  occasion  the  court,  after  examining  the  leading  authori- 
ties, added  the  following  expressive  language :  *'  There  is  a  current 
of  authority  adopting  more  or  less  a  general  principle  of  exception, 
by  which  the  rule,  that  all  persons  interested  must  be  parties, 
yields,  when  justice  requires  it  in  the  instance,  either  of  plaintiffs, 
or  of  defendants.  The  rigid  enforcement  of  the  rule  would  lead 
to  perpetual  abatement.  This,  therefore,  cannot  be  regarded  as  a 
new  point,  or  as  creating  a  difficulty.  It  is  quite  clear,  that  the 
present  suit  has  sufficient  parties,  and  that  the  defendants  may 
be  considered  as  representing  the  company."  * 

§  118.  So,  where  the  city  of  London  had  leased  certain  water 
pipes  and  privileges  to  a  lessee  for  a  specified  rent ;  and  the  lessee 
had  afterwards  assigned  it ;  and  the  assignees  had  subdivided  the 
interest  into  nine  hundred  shares ;  and  a  bill  was  brought  to  en- 
force the  payment  of  the  rent  in  arrear  against  the  assignees  and 
some  of  the  shareholders ;  it  was  held,  that  all  the  shareholders 

1  CuUen  V.  Queensbeny,  1  Bro.  Ch.  to  the  body  for  which  they  undertake  for 

101 ,  Cooper,  £q.  PI.  40 ;  Cousms  t;.  Smith,  indemnity ;  and  the  plaintiffs  at  law  can- 

18  Ves.  644.  not  be  nonsuited,  nor  could  they  defend 

*  In  CuUen  v.  Queensberry,  1  Bro.  action  against  them  upon  that  ground." 
Ch.  101,  note  (2),  the  bill  charged,  that         >  Meux  v.  Maltby,  2   Swanst.    284. 

the    plaintiff  "could   not  discover  the  The  master  of  the  rolls  cited  and  com- 

several  members  of  the  club,  and  procure  mented  upon  all  the  leading  authorities 

a  remedy  against  them,  as  they  were  on  this  occasion,  as  did  Lord  Eldon  in 

numerous,  and  many  of  them  totally  un-  Cockbum  v.  Thompson,  16  Ves.  828,  829. 

known  to  him."    See  also  Adair  v.  New  It  was  said  by  the  vice-chancellor,  in  Lan- 

River  Co.  11  Ves.  420.    In  Cousins  v.  caster  ».  Thompson,  6  Mad.  12, 13,  that 

Smith,  18  Ves.    644,   Lord    Chancellor  where  it  is  attempted  to  proceed  against 

Eldon  said,  that  "  Where  a  legal  body  two  or  three  individuals,  as  representing 

acta  by  committees,  it  is  enough  to  con-  a  numerous  class,  it  must  be  alleged  in 

aider  the  contract  as  made  with  those,  the  bill,  that  the  suit  is  brought  against 

who  think  proper  to  undertake,  looking  them  in  that  character. 
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need  not  be  made  parties,  since  it  was  obviously  impracticable  to 
bring  them  all  before  the  court.^  So,  where  upon  the  creation  of 
a  water  company,  the  crown  had  received  a  moiety  of  the  interest, 
and  afterwaitls  that  moiety  was  subdivided  into  a  large  number 
of  shares  (over  one  hundred)  ;  on  a  suit  brought  by  an  ann^iitant 
against  the  company,  it  was  insisted,  that  all  the  shareholders 
ought  to  have  been  made  parties.  But  the  court  overruled  the 
objection,  saying,  that  it  was  not  necessary,  that  all  the  proprie- 
tors of  the  king's  share,  as  well  as  of  the  company's  share  (whose 
share  had  also  been  subdivided),  should  be  made  parties ;  for  those 
parties  were  represented  before  the  court ;  and  no  objection  could 
arise  on  this  account ;  for  it  was  impracticable  to  comply  with 
the  general  rule.^ 

§  119.  Upon  similar  grounds,  where  the  stockholders  of  an  in- 
corporated bank,  on  its  dissolution,  had  divided  the  capital  stock 
among  themselves,  leaving  a  deficiency  to  pay  their  outstanding 
bank  bills,  it  was  held,  that  a  billholder  might  maintain  a  suit 
against  some  of  the  stockholders  to  subject  the  funds  in  their 
hands  to  contribution  pro  rata  to  pay  the  bills  in  his  hands,  with- 
out making  all  the  other  stockholders  parties.^  So,  where  ap- 
pointees are  numerous,  it  has  been  held,  that  they  may  be  repre- 
sented as  defendants  to  a  suit,  by  some  as  on  behalf  of  the  rest> 

§  120.  The  third  class  of  cases  already  alluded  to  as  constitu- 
ting an  exception  to  the  general  rule,  as  to  partieai,  is,  where  the 
parties  are  very  numerous,  and  although  they  have,  or  may  have, 
separate  and  distinct  interests,  yet  it  is  impracticable  to  bring 
them  all  before  the  court,  and,  on  this  account,  they  are  dispensed 
with.*  In  this  class  of  cases,  there  is  usually  a  privity  of  interest 
between  the  parties ;  but  such  a  privity  is  not  the  foundation  of 
the  exception.  On  the  contrary,  it  is  sustained  in  some  cases, 
where  no  such  privity  exists.*     However,  in  all  of  them  there 

^   City  of   London    v.  Richmond,  2  broaght  bj  the  plaintiff  on  behalf  of  him- 

Yem.  421 ;  8.  c.  Free.  Ch.  156 ;  8.  a  1  self  and  all  other  shareholders  charged 

Bro.  Pari,  bj  Tomlins,  610.     See  also  that  the  other   shareholders  were    un- 

Yemon  p.  Blackerby,  2  Atk.  144, 146.  known  to  the  plaintiff)  and  if  known, 

>  Adair  v.  Kew  RiYer  Co.  11  Yes.  443,  would  be  too  numerous  to  be  made  parties 

444.  to  the  suit.    A  demurrer  for  want  of 

s  Wood  V,  Dnmmer,  8  Mason,  816-  parties  was  overruled.    Post,  §  285. 

S19,  and  cases  there  cited.  •  Mayor  of  York  v.  Pilkington,  1  Atk. 

*  Milbank  v.  Collier,  287.  282;  City  of  London  v.  Perkins,  4  Bro. 

»  1  Mont  Eq.  PI.  67, 68.    In  Wilson  ».  Pari.  Cas.  168;  8.  c.  8  Bro.  Pari,  by 

Btanhope,  2  CoU.  629,  the  bill  which  was  Tomlins,  602. 
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always  exists  a  common  interest,  or  a  common  right,  which  the 
bill  seeks  to  establish  and  enforce,  or  a  general  claim  or  priyilege, 
which  it  seeks  to  establish,  or  to  narrow,  or  take  away.  It  ia 
obvious,  that  under  such  circumstances,  the  interests  of  persons, 
not  actual  parties  to  the  suit,  may  be  in  some  measure  afiEected 
by  the  decree ;  but  the  suit  is  neverthelesB  permitted  to  proceed 
without  them,  in  order  to  prevent  a  total  failure  of  justice.^  Iih 
deed,  in  most,  if  not  in  all,  cases  of  this  sort,  the  deci^ee  obtained 
upon  such  a  bill  will  ordinarily  be  held  binding  upon  all  other 
persons  standing  in  the  same  predicament,  the  court  taking  care 
that  sufficient  persons  are  before  it,  honestly,  fairly,  and  fully,  to 
ascertain  and  try  the  general  right  in  contest.^  (a) 

§  121.  Thus,  for  example,  bills  have  been  permitted  to  be 
brought  by  the  lord  of  a  manor  against  some  of  the  tenants,  or 
vice  versa^  by  some  of  the  tenants  on  behalf  of  themselves  and  all 
the  other  tenants,  against  the  lord,  to  establish  some  right ;  such, 
for  instance,  as  a  bill  with  regard  to  suit  to  a  mill,  or  a  right  of 
common,^  or  a  right  to  cut  turf  .^  In  like  manner,  a  bill  has  been 
permitted  to  be  brought  by  the  parson  of  a  parish  against  some 
of  the  parishioners,  to  establish  a  general  right  to  tithes,  and  the 
others  have  been  bound  by  the  decree  made  in  the  suit ;  ^  and 
conversely,  a  bill  has  been  permitted  to  be  brought  by  some  of 
the  parishioners,  on  behalf  of  all,  against  the  parson,  to  establish 
a  parochial  modus.^    So,  where  all  the  inhabitants  of  a  parish 

1   Mitf.   £q.   PI.   bj  Jerenif,    170;  dall,  2  Moton,  195;  Menz  v.  Maltbj,  2 

Cooper,  £q.  PI.  40,  41 ;  West  v.  Randall,  Swanst.  288. 

2  Mason,  193-195 ;  Cockbarn  v,  Thomp-         ^  In  such  cases  the  bill  should  be  on 

son,  16  Ves.  328 ;  Long  v.  Tonge,  2  Sim.  behalf  of  all  the  tenants  ;  for,  if  it  be  a 

869;  Mayor  of  York  v.  Pilkington,  1  Atk.  common  right  claimed  by  all,  and  inter- 

282 ;  Post,  §  285.  rupted,  or  denied  to  all,  a  bill  by  a  singly 

>  Adair  v.  New  River  Co.  11  Ves.  tenant  would  not  be  proper.    Baker  u. 

429, 444 ;  Meux  v.  Maltby,  2  Swanst.  283,  Rogers,  Sel.  Cas.   Ch.  74.    See,  to  the 

284;  Weale  v.  West  Middlesex  Water  same  point,  liancaster  t7.  Thompson,  6 

Works  Co.  1  Jac.  &  Walk.  869 ;  Norfolk  r.  Mad.  13. 

Myers,  4  Mad.  113, 114;  Baker  v.  Rogers,  ■     '   Brown  v.  Vermuden,  1   Ch.  Cas. 

Sel.  Cas.  in  Ch.  74 ;  [Mann  v.  Butter,  2  272 ;    Mayor  of  York  v,  Pilkington,  1 

Barb.  Ch.  868.]  Atk.  282. 

»  Mitf.    Eq.   PI.     by   Jeremy,    170;         «   Mitf.    Eq.    PI.    by   Jeremy,    170; 

Cooper,  Eq.  PI.  41 ;   Conyers  v.  Aber-  Rudge    v,    Hopkins,    2    Eq.    Abr.   170; 

gavenny,  1   Atk.    285 ;    Brown  v,  Ver-  Poore  v.  Clark,  2  Atk.  515 ;  Cooper,  Eq. 

muden,  1  Ch.  Cas.  272 ;    Cockbum  v.  PI.  41 ;  Cockbum  v.  Thompson,  16  Yes. 

Thompson,   16  Yes.  828;  West  v.  Ran-  828;  West  v.  Randall,  2  Mason,  195; 

(a)  See  Commissioners  of  Sewers  v.  Qellatly,  8  Ch.  D.  610. 
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had  a  right  of  common  antler  a  tmst,  a  suit  has  been  permitted 
to  be  brought  by  one,  on  behalf  of  himself  and  all  the  other  in- 
habitants.^ In  all  these  cases,  although  there  were,  or  might  be, 
distinct  interests  in  the  different  tenants  or  parishioners ;  yet  there 
tras  a  general  right  and  privity  between  them,  as  to  the  claim, 
asserted  in  the  bill ;  and,  therefore,  the  suit  was  held  to  be  well 
instituted.'  (a) 

§  122.  Upon  similar  grounds,  although  by  the  general  rule  all 
the  persons,  whose  estates  are  affected  with  a  rent  charge,  should 
he  made  parties  to  a  suit  brought  to  enforce  it ;  yet  if  some  of 
them  are  unknown,  or  if  they  are  very  numerous,  so  that  the  rule 
becomes  impracticable,  or  exceedingly  inconvenient,  the  court 
will  dispense  with  it ;  ^  and  the  parties  before  the  court  will  be 
left  to  seek  contribution  from  the  other  persons  in  a  new  bill  for 
oontributi<m.^  Here,  also,  there  is  a  privity  between  all  the  terre- 
tenants  as  to  the  rent  charge,  although  their  estates  are,  or  may 
be,  otherwise,  several  and  distinct. 

]fay<x'  of  York  v.  Pilkington,  1  Atk.  282,  parts.    One  exception  is,  where  several 

284;  Meux  r.  Maltby,  2  Swanst.  284;  persons  having  distinct  rights  against  a 

Chaytor  v  Trinity  College,  3  Anst  841;.  common  fund,  or  against  one  individual 

Hardcastle  v.  Smithson,  8  Atk.  247.  are  allowed,  a  few  of  them,  on  behalf  of 

1  Anon.  1  Ch.  Cas.  269 ;  Mitf.  £4.  PI.  themselves  and  the  rest,  to  file  a  bill  for 

by  Jeremy,  168, 169.  the  purpose  of  prosecuting  their  mutual 

'  Mayor  of  York  v,  Pilkington,  1  Atk.  rights  against  the  common  fund,  or  the 

282,  284.     The  true  distinction  is  be-  individual  liable  to  their  demand.    The 

tween  the  cases,  where  the  parties  have  other  exception  is,  where  a  person  may 

a  common  right  or  general  interest  in  have  a  right  against  several  individuals 

the  subject  of  controversy,  and   cases  who  are  liable  to  common  obligations. 

where  they  liave  distinct  and  several  in-  In  that  case,  a  bill  is  allowed  to  be  filed 

terests  only,  and  no  common  right  or  by  a  single  plaintiff  against  some,  but 

claim.     See  Jones  v.  Garcia  del  Rio,  not  all,  of  those  persons  who  are  bound 

Tom.  4  Rnss.  299,  901.     In  Long  v,  to  make  good  the   plaintiff's   demand. 

Yonge,  2  Bim.  869,  the  vice-chancellor  This  is  the  general  division  of  the  excep- 

iised  the  following  language :  "  Now  the  tions  to  the  general    rule."     See  also 

rules  with  respect  to  parties  are  exceed-  Hichens  v.  Congreve,  4  Russ.  662,  576, 

ingly  plain  and  intelligible  to  those  who  677 ;  ICrease  9,  Babcock,  10  Met.  532.] 

will  consider  the  principle  on  which  they  >  Attorney  General  v,  Wyburgh,  1  P. 

are  founded.    The  general  rule  is,  that  Wms.  590 ;  s.  o.  2  £q.  Abr.  167 ;  Attor- 

aO  parties  interested  in  the  subject  of  the  ney  General  v.  Jackson,  11  Ves.  867 ; 

suit,  shall  be  parties  to  the  record.    Then  Attorney  General  v.  Shelly,  1  Salk.  162 ; 

there  are  certain  exceptions.    And  those  Cooper,  Eq.  PI.  41. 

exceptions,  as  far  as  this  particular  point  *  Adair  v.  New  River  Co.  11  Yes.  444, 

li  concerned,  may  be  divided  into  two  445. 

(a)  See  Warrick  t;.  Queen's  College,  R.  6  Ch.  782;  Smith  t;.  Brownlow,  L.  R. 
L.  R.  6  Ch.  716;  Betto  v.  Thompson^  L.    9  Eq.  241. 
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§  123.  So,  where  there  is  one  general  right  to  demand  service 
from  the  individuals  of  a  large  district,  as,  for  example,  a  right 
to  demand  that  all  the  individuals  of  a  large  district  should  grind 
all  the  com  for  their  subsistence  at  a  particular  mill ;  in  such  a 
case,  the  mill-owner  may  sue  a  few  in  equity,  to  establish  his 
right  against  all.  But  so  many  must  be  joined,  as  will  fairly 
and  honestly  try  the  legal  right.^ 

§  124.  But  bills  have  also  been  allowed  to  be  brought  (called 
bills  of  peace),  where  there  has  been  a  general  right  claimed  by 
the  plaintiff,  and  yet  no  privity  existed  between  the  plaintiff  and 
the  defendants,  and  no  general  right  on  the  part  of  the  defendants, 
and  where  many  more  were,  or  might  be  concerned,  than  those 
brought  before  the  courU^  In  such  cases,  however,  the  right 
claimed  by  the  plaintiff  affected  the  defendants  and  all  others  in 
the  same  way,  and  they  had,  or  might  have,  a  common  interest 
to  resist  it.  Thus,  for  example,  the  city  of  London  brought  a  bill 
to  establish  its  right  to  a  certain  duty,  and  the  bill  was  against  a 
few  persons  only,  who  dealt  in  those  things,  of  which  the  duty 
was  claimed ;  and  the  bill  was  maintained  by  the  court,  notwith- 
standing the  objection,  that  all  the  subjects  of  the  realm  might 
be  concerned  in  the  right.  In  such  a  case,  a  great  number  of  ac- 
tions might  otherwise  be  brought,  and  almost  interminable  litiga- 
tion would  ensue ;  and,  therefore,  the  court  suffered  the  bill  to 
proceed,  although  the  defendants  might  make  distinct  defences, 
and  although  there  was  no  privity  between  them  and  the  city.^ 

1  Lord  Eldon  alluded  to  this  class  of  has  reqmred  so  many,  that  it  can  be 

cases  in  Adair  v.  New  River  Co.  11  Ves.  Justly  said,  they  will  fairly  and  honestly 

444,  and  uses  the  following  language:  try  the  legal  right  between  themselves, 

*'  There  is  one  class  of  cases  very  impor*  all    other   persons    interested,  and   the 

tant  upon  this  subject:    viz.,  where  a  plaintiff;  and,  when  the  legal  right  is  so 

person,  having  at  law  a  general  right  to  established  at  law,  the  remedy  in  equity 

demand  service  from  the  individuals  of  a  is  very  simple;   merely  a  bill,  stating 

large  district,  to  his  mill,  for  instance,  that  the  right  has  been  established  in 

may  sue  thus  in  equity.    His  demand  is  such    a    proceeding ;     and   upon   that 

upon  every  individual,  not  to  grind  com  ground,  a  court  of  equity  will  give  the 

for  their  own  subsistence,  except  at  his  plaintiff  relief  against  the  defendants  in 

mill.     To  bring  actions   against  every  the   second   suit,  only  represented   by 

individual  for  subtracting  that  service  those  in  the  first."    See  also  Weale  v. 

is  regarded  as  perfectly  impracticable.  West  Middlesex  Water  Works  Co.  1  Jac. 

Therefore  a  bill  is  filed  to  establish  that  &  Walk.  369. 

right ;  and  it  is  not  necessary  to  bring  all         ^  Mitf .  £q.  Fl.  by  Jeremy,  144,  146 ; 

the  individuals.    Why  1    Not  that  it  is  Tenham  v.  Herbert,  2  Atk.  484 ;  West  v. 

inexpedient,  but  that  it  is  impracticable,  Bandall,  2  Mason,  194,  196. 
to  bring  them  all.    The  court,  therefore,        *  City  of  London  v,  Perkins,  4  Bro. 
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§  125.  So,  where  a  bill  was  brought  to  quiet  the  plaintiffs'  right 
of  fishery  in  the  river  Ouse,  of  which  the  plaintiffs  claimed  the 
sole  fishery  for  a  large  tract  against  the  defendants,  who  (as  the 
bill  suggested)  claimed  several  rights,  either  as  lords  of  manors, 
or  as  occupiers  of  the  adjacent  lands,  and  also  for  a  discovery  and 
account  of  the  fish,  which  they  had  taken ;  an  objection  was  taken, 
that  there  was  no  privity  between  the  defendants,  but  that  the 
bill  treated  them  as  distinct  trespassers,  and  that  there  was  no 
general  right  to  be  established  against  them.  The  court,  however, 
sustained  the  bill ;  for  there  was  a  general  right  of  a  sole  fishery 
asserted  by  the  plaintiffs  against  all  the  defendants ;  and  the  de- 
fendants were  not  precluded  from  setting  up  distinct  exemptions 
and  distinct  rights  in  their  defence.^  The  benefit  to  be  obtained 
by  such  a  bill,  under  such  circumstances,  is,  that  they  may  furnish 
a  ground  to  quiet  the  general  right,  not  only  as  to  the  persons 
before  the  court,  but  as  to  all  others  in  the  same  predicament.^ 

F^.  Cas.  158  (Tomlin'8  edit  8  Brown,  of  the  City  of  London  v.  Perkins,  in  the 

P.  C.  602) ;  Major  of  York  v.  Pilkington,  House  of  Lords,  where  the  City  of  Lon- 

1  Atk.  282,  284.  don  brought  only  a  few  persons  before 

1  Mayor  of  York  v.  Pilkington,  1  Atk.  the  court,  who  dealt   in   those   things 

282,  284 ;    Tenham  v.  Herbert,  2  Atk.  whereof  the  duty  was  claimed,  to  estab- 

484;  Mitf.  Eq.Pl.  by  Jeremy,  145,  146.  lish  a  right  to  it;  and  yet  all  the  king's 

s  Lord  Hardwicke  (in  1  Atk.  284)  on  subjects  may  be  concerned  in  this  right, 
that  occasion  said :  "  Here  are  two  But  because  a  great  number  of  actions 
causes  of  demurrer,  one  assigned  origi-  may  be  brought,  the  court  suffers  such 
naUy ,  and  one  now  at  the  bar,  that  this  is  bills,  though  the  defendants  might  make 
not  a  proper  bill,  as  it  claims  a  sole  right  distinct  defences,  and  though  there  was 
of  fishery  against  fiye  lords  of  manors,  no  privity  between  them  and  the  city.  I 
because  they  ought  to  be  considered  as  think,  therefore,  this  bill  is  proper ;  and 
distinct  trespassers,  and  that  there  is  no  the  more  so,  because  it  appears  there  are 
general  right  that  can  be  established  no  other  persons,  but  the  defendants, 
against  them,  nor  any  pririty  between  who  set  up  any  claim  against  the  plain- 
the  plaintiffs  and  them.  In  this  respect  tiffs;  and  it  is  no  objection,  that  they 
it  does  differ  from  cases  that  have  been  have  separate  defences.  But  the  ques- 
cited,  of  lords  and  tenants,  parsons  and  tion  is,  whether  the  plaintiffs  have  a  gen- 
parishioners,  where  there  is  one  general  eral  right  to  the  sole  fishery,  which 
right,  and  a  privity  between  the  parties,  extends  to  all  the  defendants ;  for  not- 
But  there  are  cases,  where  bills  of  peace  withstanding  the  general  right  is  tried 
liave  been  brought,  though  there  has  and  established,  the  defendants  may  take 
been  a  general  right  claimed  by  the  advantage  of  their  several  exemptions, 
plaintiff,  and  yet  no  privity  between  the  or  distinct  rights." 
plaintiffs  and  defendants,  nor  any  general  Lord  Eldon,  in  Weale  r.  West  Mid- 
right  on  the  part  of  the  defendants,  and  dlesex  Water  Works  Co.  1  Jac.  &  Walk, 
where  many  more  might  be  concerned  869,  alluding  to  this  case,  said:  "That 
than  those  brought  before  the  court,  [case]  of  the  Mayor  and  Corporation  of 
Such  are  bills  for  duties,  as  in  the  case  York  and  Pilkington  was  this.    They 
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§  126.  In  all  these  classes  of  cases,  it  is  apparent,  that  all  the 
parties  stand,  or  are  supposed  to  stand,  in  the  same  situation,  and 
have  one  common  right,  or  one  common  interest,  the  operation 
and  protection  of  which  will  be  for  the  common  benefit  of  all,  and 
cannot  be  to  the  injury  of  any.  It  is  under  such  circumstances, 
and  with  such  objects,  that  the  biU  is  permitted  to  be  filed  by  a 
few,  on  behalf  of  themselves  and  all  others,  or  against  a  few,  and 
yet  to  bind  the  rights  and  interests  of  the  others.^  But,  if  the  bill 
is  filed  by  the  plaintiffs,  on  behalf  of  themselves  only,  and  not  on 
behalf  of  all  the  other  persons  in  interest,  the  bill  would  be  unmain- 
tainable, and  be  held  bad  on  demurrer.^ 

§  127.   The  nature  of  the  decree,  also,  which  is  asked  and  given, 

conceired  themselyes  to  be  entitled  to  an  merous  society  of  which  he  is  a  member, 
exclusive  fishery  in  the  river  Ouse.  has  the  right  to  institute  proceedings  in 
There  were  many  individuals  who  con-  a  court  of  equity,  on  behalf  of  himself 
ceived  they  had  certain  rights  in  the  and  others  similarly  interested,  though 
same  river;  and  the  corporation  filed  no  other  may  wish  to  sue,  so  on  the 
their  bill  to  establish  their  exclusive  other  hand,  though  there  may  be  a  bun- 
right  to  it.  It  was  at  first  considered,  by  dred  who  are  entitled  to  sue  and  may  de- 
no  less  a  man  than  Lord  Hardwicke,  that  sire  to  do  so,  still  if  they  sue  by  a  plain- 
the  bill  would  not  do.  But,  on  further  tiff  who  is  personally  precluded  from 
consideration,  he  was  of  opinion  that  it  suing,  the  suit  cannot  proceed,  since  the 
was  a  proper  bill  to  establish  the  right ;  others  are  not,  strictly,  parties.  Burt  v. 
for  where  the  plaintiffs  stated  themselves  British  Assurance  Association,  4  De  G.  & 
to  have  the  exclusive  right,  it  signified  J.  158.  A  shareholder  in  an  incorporated 
nothing  what  particular  rights  might  be  company,  in  behalf  of  himself  and  other 
set  up  against  them ;  because,  if  they  shareholders,  may  maintain  a  bill  to  set 
prevailed,  the  rights  of  no  other  persons  aside  an  agreement  by  the  company,  as 
eould  stand.  And  it  has  been  long  set-  vttra  vires,  without  Joining  as  defendanta 
tied,  that  if  any  person  has  a  common  '  any  of  the  shareholders  who  have  aa- 
rigfat  against  a  great  many  of  the  king's  sented  to  the  agreement.  Per  Caims» 
subjects,  inasmuch  as  he  cannot  contend  Lord  Chancellor,  in  Clinch  v,  Financial 
with  all  the  king's  subjects,  a  court  of  Corporation,  L.  R.  4  Ch.  117, 122.] 
equity  will  permit  him  to  file  a  biU  ^  Hichens  v.  Congreve,  4  Russ.  662, 
against  some  of  them;  taking  care  to  676,  577;  Long  v.  Yonge,  2  Sim.  969; 
bring  so  many  persons  before  the  court  [Crease  v.  Babcock,  10  Met.  532 ;]  Ante, 
that  their  interesU  shall  be  such  as  to  §  107-110 ;  Post,  132,  183,  note,  134  a. 
lead  to  a  fair  and  honest  support  of  the  The  propriety  of  the  rule  of  dispensing 
public  interest ;  —  and  when  a  decree  has  with  parties  interested,  where  they  are 
been  obtained,  then,  with  respect  to  the  numerous  and  the  suit  is  for  an  object 
individuals  whose  interest  is  so  fully  and  common  to  them  all,  and  bringing  the 
honestly  established,  the  court,  on  the  bill  in  behalf  of  all,  is  fully  recognised  in 
footing  of  the  former  decree,  will  carry  Taylor  v.  Salmon,  4  MyL  &  Cr.  142;  Ben- 
the  benefit  of  it  into  execution,  against  son  v.  Heathom,  1  Y.  &  CoU.  Ch.  326. 
other  individuals,  who  were  not  parties."  ^  Douglas  v.  Horsfall,  2  Sim.  &  Stu. 
lAs  a  plaintiff,  who  has  a  right  to  sue,  184.  See  Mandeville  v.  Riggs^  2  Peters* 
on  behalf  of  himself  and  others  of  a  nu-  487 ;  Ante,  §  09. 
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may  sometimes  furnish  a  ground  to  dispense  with  parties,  where 
they  are  very  numerous ;  ^  as,  for  example,  where  the  bill  seeks 
only  for  a  contribution  pro  rata  towards  a  common  charge,  the 
extent  of  the  liability  being  clearly  ascertainable,  and  admitting, 
and  requiring  a  several  apportionment  Thus,  where  a  man  pro- 
posed to  raise  a  bank,  and  to  procure  an  act  of  parliament  to 
establish  and  settle  it ;  about  fifty  others  joined  with  him,  and  were 
at  equal  expenses.  The  project  being  likely  to  take  ^fiEect,  two 
hundred  and  fifty  more  subscribed  to  raise  a  fund ;  but  in  effect- 
ing the  project  about  £6,000  were  lost,  and  so  it  dropped.  Then 
the  persons,  who  were  this  £6,000  out  of  pocket,  e^diibited  their 
bill  against  sixteen  of  the  two  hundred  and  fifty  subscribers,  to 
bear  their  proportions  of  the  loss.  It  was  objected,  that  the  bill 
ought  to  abate  for  want  of  parties.  But  the  objection  was  over- 
ruled ;  and  it  was  held,  that,  as  the  plaintiffs  only  prayed,  that 
the  defendants  might  bear  their  proportion  of  the  loss,  which 
would  appear  before  the  master,  as  well  as  if  all  the  two  hundred 
ai\d  fifty  subscribers  were  before  the  court,  there  could  be  no  preju- 
dice to  the  defendants ;  and  if  there  should  happen  to  be  any  dis« 
proportion  in  the  accoimts,  the  party  aggrieved  might  have  his 
remedy  by  bill.* 

§  128.  The  same  doctrine  was  acted  upon  in  the  case  of  an  in- 
corporated bank,  where  the  stockholders  had  divided  the  capital 
stock  upon  the  eve  of  the  dissolution  of  the  corporation  under  its 
charter,  leaving  funds  for  the  payment  of  the  outstanding  bank- 
bills  and  other  debts,  which  proved  inadequate  to  the  discharge  of 
them.  Some  holders  of  the  bills  of  the  bank  sued  a  part  only  of 
the  stockholders  (the  capital  stock  being  divided  into  two  thou- 
sand shares),  to  recover  from  them  the  amount  of  the  bank-bills ; 
and  upon  the  objection,  that  all  the  stockholders  were  not  made 
parties,  the  court,  admitting  that  it  was  impossible  that  they  could 
all  be  made  parties,  sustained  the  bill,  and  decreed  a  pro  rata  con- 
tribution by  the  defendants  towards  the  payment  of  the  bank -bills 
in  the  proportion  that  the  stock  held  by  the  defendants  bore  to  the 
whole  number  of  stockholders.^ 

1  Mitf.  Eq.  71  hj  Jeremy,  179, 180.  «  Anon.  2  Eq.  Abr.  166,  pi.  7. 

See  Wigram  on  Discovery  (1st  cd),  76;  >  Wood  v.  Dummer,  &&,  3  Mason, 

Id  (M  ed.),  169,  170;  Howes  v.  Wad-  808,  817-819,  821,  822.    In  this  case  it 

ham,  Ridg.  &  H.  199,  200;  Calvert  on  did  not  appear  tiiat  the  other  stockhold- 

Parties,  ch.  1,  §  1,  p.  8-12 ;  Post,  §  12S,  ers  were  out  ot  the  Jurisdiction  of  the 

1^  189^  214y  228.  court,  or  were  insolvent ;  nor  did  it  sp* 
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§  129.  It  is  upon  similar  grounds,  that  the  decision  is  to  be 
explained  in  the  case  of  a  mine  owned  by  a  partnership,  engaged 
in  a  mining  adventure,  which  mine  had  been  sold  by  some  of  the 
partners  (who  were  the  legal  owners  of  the  mine,  and  joint  ad- 
venturers), with  the  consent  of  all  but  one  partner,  to  a  joint- 
stock  company,  consisting  of  numerous  proprietors  and  shares,  for 
which  payment  had  been  made  to  them,  partly  in  money,  and 
partly  in  shares  of  the  joint  company  stock.  The  partner,  who 
had  not  consented  to  the  sale,  and  who  claimed  a  definite  interest 
in  the  mine  and  mining  adventure,  brought  a  biU  against  the  part- 
ners, who  had  sold  the  mine,  praying  that  they  might,  at  his  elec- 
tion, either  account  to  the  plaintiff  for  his  proportion  of  the  profits 
derived  from  the  sale,  or  that  out  of  the  shares  of  the  stock  of  the 
joint  company  in  their  hands  held  on  their  own  account  they 
might  transfer  to  him  so  many  shares  as  would  be  equivalent  to 
his  interest.  A  demurrer  was  put  in  for  the  want  of  proper 
parties,  the  other  partners  and  the  proprietors  of  the  joint- 
stock  company  not  having  been  made  parties.  But  the  court 
held  the  objection  invalid;  for  the  proprietors  at  large  had 
no  interest  in  the  controversy;  and  it  appeared  by  the  bill, 
that  the  other  partners  had  been  settled  with ;  and  consequently 
no  other  persons,  but  the  plaintiff  and  the  defendants,  had 
any  interest  in  the  suit,  as  the  sale  and  settlement  were  not 
sought  to  be  disturbed  by  it,^  and  the  plaintiff  sought  relief  only 
against  the  funds  or  shares  belonging  to  the  defendants  and  in 
their  hands,  to  the  extent  of  his  claim  and  title  and  interest  in 
the  concern. 

§  129  a.  Another  case  may  illustrate  the  same  doctrine.  Sup- 
pose the  ordinary  case  of  a  joint-stock  company,  where  the  shares 
are  transferable  by  delivery  of  the  script  receipt,  and  the  holder 
(who  hiis,  therefore,  a  right  to  sell  them),  and  afterwards  should 
refuse  to  complete  the  sale,  a  bill  might  well  be  brought  by  the 
purchaser  against  the  seller  to  compel  a  specific  performance  of 
the  contract  of  sale,  without  making  the  other  shareholders  par- 
ties ;  for  they  have  no  interest  in  the  object  of  the  bill  or  in  the 

pear  what  other  bills  were  outstanding,  alone  they  could  obtain  payment    The 

The  court,  referring   to  these  circum-  bill  was  not  so  framed  as  to  be  on  behalf 

stances,  said  that  it  would  not  take  more  of  all  other  billholders.    Ante,  §  117. 

than  the  proportion  from  the  defendants,  See  also  Selyard  v.  Harris,  1  Eq.  Abr.  74 ; 

because  it  might  thereby  dcpriye  other  Post,  §  214  and  note. 
biUholders  of  the  funds,  out  of  which        ^  Mare  v.  Malachy,  1  MyL  &  Cr.  559. 
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controversy,  tbe  simple  question  being,  who,  as  between  buyer  and 
seller,  is  entitled  to  the  particular  shares  sold.^ 

§  130.  But  although  the  numerousness  of  parties,  as  well  as 
their  being  unknown,  constitutes,  or  may  constitute,  a  good  ground 
for  dispensing  with  their  being  made  actual  parties  to  a  suit  in 
the  classes  ot  cases  before  mentioned ;  yet  as  has  been  already 
stated,^  this  exception  has  not  been  aUowed  to  operate,  without 
such  qualifications,  where  the  decree  must  directly  affect  the  in- 
terests of  the  persons  not  before  the  court,  and  they  have  a  right 
and  an  interest  to  be  heard  before  the  decree  is  made.^  A  few 
illustrations  of  these  qualifications  upon  the  generality  of  this  ex- 
ception may  here  be  properly  suggested  from  adjudged  cases. 

§  131.  Thus,  for  example,  where  a  suit  was  brought  by  a  few 
members  of  a  voluntary  society,  called  the  Benevolent  Union  So- 
ciety, consisting  of  sixty-one  members,  on  behalf  of  themselves  and 
all  other  members,  for  an  account  and  injunction  against  the  six 
defendants,  who  were  trustees  and  members  of  the  society,  in- 
trusted with  the  stock  of  the  society,  who  had,  in  breach  of  the 
articles  of  the  society,  sold  out  a  part  of  it,  and  proceeded  to  dis- 
solve the  society ;  and  it  appeared,  that  by  the  articles  it  was  a 
material  part  of  the  contract,  that  the  society  should  never  be  dis- 
solved, so  long  as  seven  members  should  support  the  same ;  and 
it  further  appeared,  that  all  the  other  members  (forty-seven  in 
number),  except  the  plaintiffs,  had  received  their  shares,  and  the 
plaintiffs'  shares  were  in  court.  It  was  held,  that  all  the  other 
fortv-seven  members  ought  to  have  been  made  parties,  as  they 
had  a  direct  interest  in  the  decree  to  be  made  upon  the  bill,  seek- 
ing, as  it  did,  a  replacement  of  the  stock,  and  a  continuance  of 
the  society.^  In  such  a  case  it  is  clear,  that  the  real  question 
was,  whether  there  could  be  a  dissolution  of  the  partnership  and 
a  division  of  the  funds,  or  not,  consistently  with  the  articles;  and 
in  that  question  all  the  members  had  an  equal  interest  to  be  heard, 
and  to  be  protected.^ 

§  131  a.  So,  where  one  of  thirty-eight  proprietors  of  a  news- 
paper was  appointed  bookseller,  and  received  the  moneys  of  the 

1  See  per  Lord  Cottenham  in  Mare  v.  180;  Evans  v.  Slokes,  1  Keen,  29;  Mo- 
Malachj,  1  Myl.  &  Cr.  672,  673 ;  Turner  catta  v.  Ingilby,  6  Law  J.  (N.  S.)  Ch.  145. 
r.  Hill,  11  Sim.  1,14;  Turner  v.  Borlase,  See  Richardson  v.  Hastings,  7  Beav. 
11  Sim.  17,  20 ;  Post,  §  135, 135  b.  828 ;  8.  c.  11  Bear.  17. 

2  Ante,  §  77, 94,  120, 126.  »  See  also  Wheeler  v.  Van  Wart,  9  Sim. 
s  Ante,  §  84,  94;  Post,  §  132-134.           193. 

*  Beamnont  v.  Meredith,  8  Yes.  &  B. 
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concern,  it  was  held,  on  a  bill  brought  by  twelve  of  the  proprie- 
tors on  behalf  of  themselves  and  all  die  other  proprietors  for  an 
account,  that  the  remaining  twenty-five  proprietors  ought  to  be 
made  parties  by  name,  since  it  did  not  appear  that  the  suit  was 
necessarily  for  their  benefit.^ 

§  132.  Upon  similar  grounds  it  has  been  held,  that*  a  share- 
holder in  a  joint-stock  company  cannot  file  a  bill  on  behalf  of 
himself  and  all  other  shareholders  for  a  dissolution  of  the  concern ; 
but  they  must  all  be  made  actual  parties  to  the  suit,  however  nu- 
merous, and  however  impracticable  it  may  be  under  such  circum- 
stances to  proceed  to  a  decree ;  upon  the  ground  that  it  is  by  no 
means  a  general  principle  in  equity,  that  all  cases  within  the  same 
mischief,  as  to  parties,  are  to  be  held  relievable  simply  on  account 
of  their  numerousness,  if  the  parties  not  before  the  court  have  a 
substantial  interest  in  the  very  question  of  right,  on  which  the  d^ 
cree  must  hinge.^    But  this  doctrine  seems  open  to  great  doubt 

1  Bainbridge  v.  Burton,  2  Beav.  689,  In  what  respect  does  such  a  case  differ 

640.    See  also  Evans  v,  Stokes,  1  Keen,  in  substance  from  that  of  a  common  right 

29.  claimed  by  or  agidnst  all  parishioners, 

'  See  Van  Sandau  v.  Moore,  1  Ross,  or  commoners,  or  creditors  ?  If  the 
441,  466 ;  Blain  i;.  Agar,  1  Sim.  87 ;  s.  o.  comt  should  maintain  the  jurisdiction  in 
2  Sim.  289 ;  Long  v.  Yonge,  2  Sim.  869 ;  a  case  of  this  sort,  it  might  provide  for 
Wlieeler  v.  Van  Wart,  9  Sim.  198.  See  all  absent  and  opposing  interests  by 
also  Small  v.  Attwood,  Tounge,  407, 468,  referring  the  case  to  a  master,  and  allow- 
469 ;  Evans  v.  Stokes,  1  Keen,  24 ;  Ante,  ing  them  to  come  in  and  object  before 
§  94, 107, 108 ;  Mare  v.  Malachy,  1  MyL  him  to  farther  proceedings.  The  au- 
&  Cr.  669 ;  Taylor  v.  Salmon,  4  Myl.  &  thorities  do  not,  however,  appear  to  give 
Cr.  141 ;  Harvey  v.  Bignold,  8  Beav.  848;  any  countenance  to  this  suggestion.  The 
[Abraham  v.Hannay,  18  Sim.  681.  J  There  arguments  and  the  opinion  of  the  court 
is  not  a  little  difficulty  in  this  whole  in  Long  v.  Yonge,  2  Sim.  869,  present 
doctrine.  Why,  in  cases  of  this  sort,  the  doctrine  in  a  strong  light, 
confessedly  otherwise  irremediable,  a  biU  It  appears  to  me  that  some  passages 
might  not  be  maintained  by  a  few  in  in  the  judgment  of  Lord  Lyndhurst,  in 
behalfof  all  the  company  having  the  same  Small  v,  Attwood,  Younge,  467,  468, 
interest,  who  do  not  choose  to  come  in  ghow  the  difficulty  of  limiting  the  excep- 
and  object,  does  not  seem  so  clear  upon  tion  to  cases  of  a  common  interest  and 
general  reasoning  as  some  learned  judges  benefit,  and  a  lurking  doubt  of  the  pro- 
seem  to  have  thought  it  to  be.  Admit-  priety  of  these  decisions.  His  languafre 
ting  that  all  have  a  common  interest  to  was :  It  is  objected  that "  it  is  the  rule  of 
be  affected  by  the  decree,  still,  if  they  a  court  of  equity,  that  all  persons  who  are 
do  not  choose  to  appear  and  resist  the  interested  in  a  question  which  is  litigated 
decree,  it  is  no  unfair  inference  that  they  in  a  court  of  equity,  must,  either  in  the 
are  content  to  abide  by  it.  At  all  events,  shape  of  plaintiffs  or  defendants,  bo 
if  the  plaintiffs  do  make  out  a  clear  case  brought  before  the  court.  If  that  rule 
for  a  dissolution,  it  seems  unjust  to  de-  were  to  apply  in  its  strictness  to  a  case  of 
prive  them  of  all  aid,  even  though  the  this  description,  this  consequence  would 
decree  may  affect  the  interests  Of  others,  follow,  that  justice,  in  such  a  case  as  the 
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and  difficulty ;  and  indeed  it  tends  to  make  a  ruliB,  designed  to 
attain  the  purposes  of  general  justice,  the  instrument  of  an  utter 
denial  of  all  justice,  where  the  interests  of  all  parties  are  not,  or 

may  not  be  exactly  coincident.  It  has  been  accordingly  greatly 
qualified,  if  not  positively  oyerturned,  in  the  more  recent  au- 
thorities.^ 

present,  would  be  unattaikiable  In  thto  of  society,  and  to  apply  its  jurisdiction  to 
court ;  because  it  is  perfectly  certain  that  all  those  new  cases  which,  flrom  the  pro- 
if  it  were  necessary  to  put  upon  the  gress  daily  making  in  the  affairs  of  men, 
record  the  names  of  all  the  persons  who  must  continually  arise,  and  not,  from  too 
are  members  of  this  partnership,  or  were  strict  an  adherence  to  forms  and  rules 
Bsembers  at  the  time  when  this  bill  was  established  under  very  different  circum- 
filed  (for  they  then  amounted  to  very  stances,  decline  to  administer  justice, 
nearly  ax  hundred),  it  would  be  utterly  and  to  enforce  rights  for  which  there  is 
Impossible  that  the  suit  could  ever  come  no  other  remedy."  In  Wallworth  v.  Holt, 
to  its  termination  from  the  necessary  4  Myl.  &  Cr.  610,  ^4-S40,  Lord  Cotten- 
abatements,  which  would,  from  time  to  ham  reyiewed  the  whole  doctrine  and 
time,  take  place  from  deaths  and  other  authorities,  and  said :  "  The  case  stated 
caDses.  This  argument,  or  observation,  by  the  bill,  which  is  filed  by  the  plaintiffs 
I  admit,  is  not  conclusive.  I  admit  that  on  behalf  of  themselves  and  all  other  the 
the  general  rule  is,  that  all  persons  who  shareholders  and  partners  of  the  bank- 
are  interested  in  the  question  must  be  ing  company  called  the  Imperial  Bank  of 
parties  to  a  suit  instituted  in  a  court  of  England,  except  those  who  are  made 
equity,  where  that  question  is  the  object  defendants,  is  shortly  this :  that  they  are 
of  the  suit.  But  there  are  certain  excep-  shareholders,  and  have  paid  all  the  calls 
tions  to  that  rule,  which  were  established  made,  which  amount  to  £15  per  share ; 
at  a  very  eariy  period,  for  the  purpose  of  that  the  business  of  the  company  has 
preventing  that  failure  of  justice  to  which  been  suspended  since  1889,  but  that  it 
I  have  referred."  See  also  the  remarks  has  not  been  dissolved ;  that  large  debts 
of  Lord  Chancellor  Brougham,  in  Wal-  are  due  by  the  company,  for  which  they 
bum  V.  Ingilby,  1  Myl.  &  K,  76.  77.  See  and  the  other  shareholders  are  liable,  and 
Hichens  v.  Congreve,  4  Russ.  674-o77,  that  there  are  considerable  assets  in  the 
and  the  remarks  of  Mr.  Baron  Alderson,  hands  of  the  directors  and  trustees,  though 
m  Fenn  v.  Craig,  8  Y.  ft  Coll.  228,  284,  not  equal  to  the  debts ;  that  all  the 
and  of  Lord  Cottenham,  in  Taylor  v.  directors,  except  one,  have  become  bank- 
Salmon,  4  Myl.  &  Cr.  141,  and  in  Mare  rupts,  and  have  thereby,  by  their  regula- 
V.  Malachy,  1  Myl.  &  Cr.  659,  and  in  tions,  become  incapable  of  acting,  and 
Wallworth  v.  Holt,  4  Myl.  &  Cr.  619, 636,  that  the  trustees  refuse  to  act ;  and  that 
Ante,  §  76  a,  76  c,  182,  which  obviously  the  other  defendants  are  the  only  share- 
lean  in  favor  of  dispensing  with  parties  holders  who  have  not  paid  their  calls ; 
In  calces  of  this  sort,  where  there  would  and  it  therefore  prays  for  the  assistance 
otiierwise  be  an  irremediable  iigustice.  of  this  court  to  relieve  them  fh>m  this 
Ante,  §  107-115, 126 ;  Post,  §  136  a,  difficulty,  by  causing  the  assets  of  the 
*  Ibid.  Mare  v.  Malachy,  1  Myl.  &  company  to  be  realized,  and  the  debts  to 
Cr.  659 ;  Taylor  v.  Salmon,  4  Myl.  &  Cr.  be  paid ;  and  that  for  this  purpose  a 
134.  In  this  case.  Lord  Cottenham  said :  receiver  may  be  appointed,  and  author- 
"  I  have  before  taken  occasion  to  observe,  ized  to  sue  for  calls  unpaid,  and  other 
that  I  thought  it  the  duty  of  this  court  to  debts  due  to  the  company,  in  the  name 
adapt  its  practice  and  course  of  proceed-  of  tlie  registered  officer  under  the  7  Geo. 
iog  as  far  as  posaibla  to  the  existing  state  lY.  c.  46,  who  is  one  of  the  defendants. 
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§  133.  So,  it  has  been  thought,  that,  where  there  is  an  assign- 
ment by  a  trust  deed,  made  by  a  debtor  for  the  benefit  of  such 

When  it  is  said  that  the  court  cannot  general  practice,  have  been  necessaiT- 
giTe  relief  of  this  limited  kind,  it  is,  I  parties.  In  Cockbum  v.  Thompson  (16 
presume,  meant,  tliat  the  bill  ought  to  Yes.  321,  826,  329),  Lord  Eldon  says: 
have  prayed  a  dissolution,  and  a  final  '  A  general  rule,  established  for  the  con* 
winding  up  of  the  affairs  of  the  company.  Tenient  administration  of  justice,  must 
How  far  this  court  will  interfere  between  not  be  adhered  to  in  cases,  in  which,  con- 
partners,  except  in  cases  of  dissolution,  sistentlj  with  practical  convenience,  it 
has  been  the  subject  of  much  difference  is  incapable  of  application ; '  and  again, 
of  opinion,  upon  which  it  is  not  my  pur-  <  The  difficulty  must  be  overcome  upon 
pose  to  say  any  thing  beyond  what  is  this  principle,  that  it  is  better  to  go  as  far 
necessary  for  the  decision  of  tliis  case ;  as  possible  towards  justice  than  to  deny 
but  there  are  strong  authorities  for  hold-  it  altogetlier.'  If,  therefore,  it  were  neces- 
ing  that  to  a  bill  praying  a  dissolution,  all  sary  to  go  much  further  than  it  is,  in 
the  partners  must  be  parties;  and  this  opposition  to  some  highly  sanctioned 
bill  alleges  that  they  are  so  numerous  as  opinions,  in  order  to  open  the  door  of 
to  make  that  impossible.  The  result,  justice  in  this  court  to  those  who  cannot 
therefore,  of  these  two  rules  would  be,  —  obtain  it  elsewhere,  I  should  not  shrink 
the  one  binding  the  court  to  withhold  from  the  responsibility  of  doing  so ;  but, 
its  jurisdiction  except  upon  bills  praying  in  this  particular  case,  notwithstanding 
a  dissolution,  and  the  other  requiring  the  opinions  to  which  I  have  referred,  it 
that  all  the  partners  should  be  parties  to  will  be  found  that  there  is  much  more  of 
a  bill  praying  it,  —  that  the  door  of  authority  in  support  of  the  equity  claimed 
this  court  would  be  shut  in  all  cases  by  this  bill,  than  tliere  is  against  it.  It 
in  which  the  partners  or  shareholders  is  true  that  the  bill  does  not  pray  for  a 
are  too  numerous  to  be  made  parties,  dissolution,  and  t^at  it  states  the  com- 
which  in  the  present  state  of  the  trans-  pnny  to  be  still  subsisting ;  but  it  does 
actions  of  mankind,  would  be  an  ab-  not  pray  for  an  account  of  partnersliip 
solute  denial  of  justice  to  a  large  por-  dealings  and  transactions,  for  the  purpose 
tion  of  tlie  subjects  of  the  realm,  in  of  obtaining  the  share  of  profits  due  to 
some  of  the  most  important  of  their  the  plaintiffs,  which  seems  to  be  the  case 
affairs.  This  result  is  quite  sufficient  to  contemplated  in  the  opinions  to  which  I 
show  that  such  cannot  be  the  law ;  for,  have  referred :  but  its  object  is  to  have 
as  I  have  said  upon  other  occasions,  (see  the  common  assets  realized  and  applied  to 
Mare  v,  Malachy,  1  Myl.  &  Or.  669 ;  Tay-  their  legitimate  purpose,  in  order  tliat  the 
lor  v.  Salmon,  4  Myl.  &Cr.  184),  I  think  plaintiffs  may  be  relieved  from  the  re- 
it  the  duty  of  this  court  to  adapt  its  sponsibility  to  which  they  are  exposed, 
practice  and  course  of  proceeding  to  the  and  which  is  contrary  to  the  provisions 
existing  state  of  society,  and  not  by  too  of  their  common  contract,  and  to  every 
strict  an  adherence  to  forms  and  rules  principle  of  justice.  But  whether  the 
established  under  different  circumstances,  interest  of  the  plaintiffs  in  right  of  which 
to  decline  to  administer  justice,  and  to  they  sue,  arises  from  such  responsibility 
enforce  rights  for  which  there  is  no  or  firom  any  other  cause,  cannot  be  mate- 
other  remedy.  This  has  always  been  rial;  the  question  being,  whether  some 
the  principle  of  this  court,  though  not  at  partners,  having  an  interest  in  the  appli- 
all  times  sufficiently  attended  to.  It  is  cation  of  the  partnership  property,  are 
the  ground  upon  which  the  court  has,  in  entitled,  on  belialf  of  themselves  and  the 
many  cases,  dispensed  with  the  presence  other  partners,  except  the  defendants,  to 
of  parties  who  would,  according  to  the  sue  such  remaining  partners  in  this  court 


§  133.]                                   PARTIES  TO  BILLS.                                         127 

creditors,  as  shoald  execute  the  assignment,  if  any  encumbrancer 
(not  one  of  such  creditors)  should  seek  to  enforce  against  the 

for  that  purpose,  pending  the  subsistence  been  improperly  abstracted  from  the 
of  the  partnership ;  and  if  it  shall  appear  partnership  property  by  the  defendants ; 
that  such  a  suit  may  be  maintained  by  and  Sir  Anthony  Hart  overruled  a  demur- 
tome  partners  on  behalf  of  themselves  rer,  and  his  decision  was  affirmed  by 
and  others  similarly  circumstanced  Lord  Lyndhurst  In  Walburn  v.  Ingilby 
against  other  persons,  whether  trustees  (1  Myl.  &  K.  61),  the  bill  did  not  pray 
and  agents  for  the  company,  or  strangers  a  dissolution  of  partnership,  and  Lord 
being  possessed  of  property  of  the  com-  Brougham,  in  allowing  the  demurrer 
pany,  it  may  be  asked  why  the  same  upon  other  grounds,  stated  that  il  could 
right  of  suit  should  not  exist  when  the  not  be  supported  upon  the  ground  of 
party  in  possession  of  such  property  hapP  want  of  parties,  because  a  dissolution 
pens  also  to  be  a  partner  or  shareholder?  was  not  prayed.  In  Taylor  v.  Salmon 
In  Chancey  v.  May  (Free.  Ch.  592),  the  (4  Myl.  &  Cr.  184),  the  suit  was  by  some 
defendants  were  partners.  In  the  Widows'  shareholders,  on  behalf  of  themselves  and 
Case,  before  Lord  Thurlow,  cited  by  others,  against  Salmon,^  also  a  share- 
Lord  Eldon  (17  Ves.  15),  the  bill  was  on  holder,  to  recover  property  claimed  by 
behalf  of  the  plaintiflb  and  all  others  in  the  company,  which  he  had  appropriated 
the  same  interest,  and  sought  to  provide  to  himself;  and  the  vice-chancellor  de- 
fonds  for  a  subsisting  establishment.  In  creed  for  the  plaintiff,  which  was  affirmed 
Knowles  v.  Houghton,  11th  July,  1805,  on  appeal.  The  bill  did  not  pray  a  disso- 
reported  in  Yesej  (11  Ves.  168),  but  lution,  and  the  company  was  a  subsisting 
more  fully  in  Collyer  on  the  Law  of  and  continuing  partnership.  That  case 
Partnership,  (2d  ed.  198),  the  bill  prayed  and  Hichens  t;.  Congreve  differ  from  the 
an  account  of  partnership  transactions^  present  in  this  only,  that  in  those  cases 
and  that  the  partnership  might  be  es-  the  partnerships  were  flourishing  *  and 
tablished ;  and  the  decree  directed  an  likely  to  continue,  whereas  in  the  present, 
account  of  the  brokerage  business,  and  to  though  not  dissolved,  it  is  unable  to  carry 
ascertain  what,  if  any  thing,  was  due  to  on  the  purposes  for  which  it  was  formed, 
the  plaintiff  in  respect  thereof ;  and  the  an  inability  to  be  attributed  in  part  to  the 
master  was  to  inquire  whether  the  part-  withholding  that  property  which  this  bill 
nership  between  the  plaintiff  and  the  seeks  to  recover.  So  far  this  case  approx- 
defendant  had  at  any  time,  and  when,  imates  to  those  in  which  the  partnership 
been  dissolved;  showing  that  the  court  has  been  dissolved;  as  to  which  it  is 
did  not  consider  the  dissolution  of  the  admitted  that  this  court  exercises  its 
partnership  as  a  preliminary  necessary  jurisdiction.  This  case  also  differs  from 
before  directing  the  account.  In  Cock-  the  two  last-mentioned  cases  in  this,  that 
bum  17.  Thompson  (16  Ves.  821)  the  bill  the  difficulty  in  which  the  plaintiffs  are 
prayed  a  dissolution ;  but  it  was  filed  by  placed,  and  the  consequent  necessity  for 
certain  proprietors  on  behalf  of  them-  the  assistance  of  this  court  is  greater  in 
telves  and  others,  and  Lord  Eldon  over-  this  case; — no  reason,  certainly,  for 
ruled  the  objection  that  the  others  were  withholding  that  assistance, 
not  parties.  In  Hichens  v.  Congreve  **  How  far  the  principle  upon  which 
(4  Russ.  562),  the  bill  was  on  behalf  of  these  cases  have  proceeded  is  consistent 
the  plaintiff,  and  the  other  shareholders,  with  the  doctrine  in  Loscombe  v.  Uussell 
against  certain  shareholders  who  were  (4  Sim.  8,  11),  'that  in  occasional 
also  directors,  not  praying  a  dissolution,  breaches  of  contract  between  partners, 
but  seeking  only  the  repayment  to  the  when  they  are  not  of  so  grievous  a  na- 
oompany  of  certain  ftmds  alleged  to  have  ture  as  to  make  it  impossible  that  the 
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property  certain  securities  held  by  him,  some  of  which  are  prior, 
and  some  subsequent  to.  the  assignment^  and  should  pray  that  his 

partnership  should  continue,  the  court  tain  anydouht  of  the  proprietj  of  the 
stands  neuter/  will  be  to  be  considered  decision  which  I  made  in  Erans  v.  Stokes, 
if  the  case  should  arise.    It  is  not  necos-  I  still  think  that  the  winding  up  of  a 
saiy  to  express  any  opinion  as  to  that  in  partnership  implies  a  complete  settlement 
the  present  case ;  but  it  may  be  suggest-  of  aU  the  rights  and  liabilities  as  between 
ed,  that  the  supposed  rule  that  the  court  the  parties  themselves ;  and  as  they  may 
will  not  direct  an  account  of  partnership  be  in  conflict  with  regard  to  these  righta 
dealings  and  transactions,  except  as  con-  and  liabilities,  the  partnership  cannot  be 
sequent  upon  a  dissolution,  though  true  finally  wound  up  in  the  absence  of  all  of 
in  some  cases,  and  to  a  certain  extent,  the  partners.    This    may  be   attended 
has  been  supposed  to  be  more  generally  with  Teiy  great  inconvenience,  even  to 
applicable  than  it  is  upon  authority,  or  the  extent  of  preventing  the  due  admio- 
ought  to  be  upon  principle.    It  is,  how-  istration  of  justice  between  the  parties ; 
ever,  certain  that  this  supposed  rule  is  but  this  appears  to  me  necessarily  to  fol- 
directly  opposed  to  the  decision  of  Sir  J.  low  from  the  established  rule  of  thia 
Leach  in  Harrison  v.  Armitage  (4  Mad.  court,  which  I  have  stated,  and  which 
143),  and  Richards  v.  Davies  (2  Russ.  &  cannot  be  corrected,  without  a  general 
Myl.  847).    Having  referred  to  so  many  authority.    It  was  at  one  time  supposed 
cases  in  which  suits  similar  to  the  pres-  that  in  consequence  of  the  second  gen- 
ent  have  been  maintained  by  some  part-  eral  rule  that  complete  justice  must  be 
ners  on  behalf  of  themselves  and  others,  done  with  respect  to  the  subject-matter, 
it  is  scarcely  necessary  to  say  any  thing  the  court  could  not  and  would  not  inter- 
as  to  the  objection  for  want  of  parties ;  fere  at  all,  as  between  partners,  unless 
and  as  to  the  assignees  of  those  share-  the  partnership  was  to  be  dissolved,  and 
holders  who  have   become  bankrupts,  finally  wound  up  and  settled ;  and  there 
those  assignees  are  now  shareholders  in  are  several  conflicting  cases  in  the  books 
their  places,  for  the  purpose  of  any  in-  on  that  subject,  different  judges  having 
terest  they  have  in  the  property  of  the  expressed  very  strong  opinions  and  very 
company ;  and,  as  such,  are  included  in  different  views  on  that  question.    I  no- 
the  number  of  those  on  whose  behalf  the  ticed,  on  the  former  occasion,  that  it  now. 
suit  is  instituted.    A  similar  objection  appears  very  clear  that  there  is  no  such 
was  raised  and  overruled  in  Taylor  v.  rule.    It  lias  been  decided  that,  in  a  con- 
Salmon,  as  to  the  shares  of    Salmon,  tinning  partnership,  if  a  few  have  an  in- 
Upon  the  authority  of  the  cases  to  which  terest  in  a  particular  subject  adverse  to 
I  have  referred,  and  of  the  principle  to  all  the  rest,  and  claim  for  themselves  the 
which  I  have  alluded,  if  it  be  necessary  benefit  of  that  interest,  a  bill  may  be  filed 
to  resort  to  it,  I  am  of  opinion  that  the  against  those  few,  by  one  or  more  part- 
demurrer  cannot  be  supported ;  and  that  ners  on  behalf  of  themselves  and  all  the 
the  usual  order,  overruling  a  demurrer,  rest.    That  is  a  remarkable  instance  of  a 
mast  be  substituted  for  that  pronounced  case  where  all  persons  interested  are  not 
by  the  vice-chancellor."    See  also  Post,  brought  before  the  court ;  however,  it  is 
§  136  a,  135  b ;  Richardson  v.  Larpent,  2  not  much  more  remarkable    tlian    the 
Y.  &  Coll.  Ch.  507,  512-514 ;  Harvey  v,  cases  where  one  creditor  or  one  legatee 
Harvey.  4  Beav.  215,  220,  221 ;  Richard-  is  permitted  to  sue  on  behalf  of  himself 
son  v.  Hastings,  cited  ante,  §  131.    In  and  many  other  persons,  and  some  other 
the  case  of  Richardson  v.  Hastings,  7  similar  cases.    The  court  has  even  gone 
Beav.  823,  Lord  Langdale  is  reported  to  to  this  extent :  in  the  case  of  an  insolv- 
hare  said :  "  I  cannot  say  that  I  enter-  ent  partnership  not  formally  dissolved. 
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lights  might  be  established,  and  the  priorities  of  himself  and  all 
the  other  encumbrances  might  be  declared,  it  will  be  necessary, 
that  all  the  creditors,  who  are  entitled  under  the  trust  deed,  should 
be  made  parties  to  the  bill  by  name,  however  numerous  they  may 
be.  And  if  the  plaintiff  should  state  his  ignorance  of  their  resi- 
dences, and  whether  they  were  living  or  dead,  it  would  furnish 
no  snfiScient  excuse ;  for  the  bill  being  to  have  the  benefit  of  a 
charge,  all  the  persons  interested  in  that  charge,  and  to  repel  any 
priority,  should  be  made  parties.^ 

§  134.  Where  there  are  numerous  shareholders,  it  often  hap- 
pens, that  their  shares  are  assigned ;  and  under  such  circumstan- 
ces, the  question  may  arise,  how  far  the  original  assignors  may  be 
dispensed  with  as  parties  to  a  bill  brought  by  the  assignees,  touch- 
ing some  general  interests  of  all  the  shareholders,  against  the  im- 
mediate directors  or  agents  of  the  company.     Probably  the  ques- 

it  has  peimitted  a  bill  to  be  filed  bj  one  brought  by  the  plaintiff  as  a  creditor  un- 

or  more  on  behalf  of  the  rest,  against  the  der  the  trust  deed,  on  behalf  of  all  the 

goreming  body,  to  hare  the  assets  col-  creditors  to  have  the  trusts  executed ; 

lected  and  applied,  as  &r  as  they  would  but  it  was  for  the  establishment  of  his 

go,  towards  the  discharge  of  the  debts ;  own  right  of  priority  of  satisfaction  out 

and  that  without  seeking  to  ascertain  the  of  the  effects,  and  incidentally  to  ascer- 

rights  and  liabilities  of  the  parties  as  tain  the  priorities  of  others,  where  there 

between  themselves,  and,  consequently,  had  already  been  a  decree  made  in  a  suit 

leaTing  litigation  as  between  those  par-  on  behalf  of  aU  the  creditors ;  and  the 

ties  entirely  open  after  the  debts  have  plaintiff's  bill  was  not  on  behalf  of  all  the 

been  paid ;  that  is,  it  has  sanctioned  a  creditors.    The  vice-chancellor  on   this 

aait,  which  sought  nothing  but  to  compel  occasion  said  :  **  I  accede  to  the  rule  laid 

■atisfisction,  pro  tarUo,  of  the  partnership  down  in  Adair  v.  New  River  Co.  11  Ves. 

debts,  as  far  as  the  deficient  assets  would  429,  443.    That  rule,  however,  applies 

extend,  and  then  leave  all  the  members  only  to  cases  where  there  is  one  general 

of  the  partnership  exposed  to  such  litiga-  right  in  all  the  parties,  that  is,  where  the 

tion  as  the  unsatisfied  creditors  might  character  of  all  parties,  so  far  as  the 

choose  to  adopt  for  the  recovery  of  the  right  is  concerned,  is  homogeneous ;  as 

remainder  of  their  debts  ;  and  also  leave  in  suits  to  establish  a  modus,  or  a  right 

the  partners  liable,  as  among  themselves,  of  suit  to  a  mill.    Notwithstanding  the 

to  such  suits  for  contribution  as  the  par-  inconvenience   arising   from   numerous 

ticular  circumstances  of  the  case  might  parties,  there  are  some  cases  in  which 

render  necessary."  they  cannot  be  dispensed  with.    Thus,  if 

1  Newton  v.  Egmont,   4   Sim.  674;  a  bill  is  filed  to  have  the  benefit  of  a 

a.  c.  5  Sim.  180.    It  is  observable,  that  charge  on  an  estate,  all  persons  must  be 

in  this  case,  upon  the  second  hearing  made  parties  who  claim  an  interest  in  the 

(5  Sim.  180),  there  was  a  plea  put  in,  charge.    In  this  case,  where  the  question 

which  gave  the  names  and  places  of  res-  is  a  priority  of  charge,  the  very  nature 

idence  of  all  the  creditors  who  had  exe-  of  the  question  makes  it  necessary  that 

cated  the  trust  deed,  omitting  the  resl-  all  the  creditors  should  be  parties.    It 

dences  of  two  only.    The  bill  was  not  implies  a  contest  with  every  other  person 
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tion  would  be  ultimately  resolved  upon  the  grounds  already  stated. 
If  the  object  of  the  bill  were  to  enforce  some  interest  common  to 
all  the  shareholders,  and  by  the  articles  of  the  company  the  shares 
were  assignable,  it  might  be  brought  on  behalf  of  the  plaintifEs 
and  all  the  other  parties  in  interest,  and  sustained.^  But  if  the 
object  of  the  bill  were  to  dissolve  the  company,  or  to  subvert  its 
articles,  and  especially  if  the  right  to  assign  were  in  contestation, 
the  assignors  and  the  other  shareholders,  however  numerous, 
might  be  required  to  be  made  actual  parties  to  the  suit.^ 

claiming  an  interest  in  the  land.    The  tiffs  were  ignorant  of  the  names  of  all 

circumstance  of  the  persons  named  in  tlie  sliareholders,  except  those  on  whose 

tlie  plea  being  judgment  creditors,  does  behalf  they  sued  ;  but  it  did  not  seek  a 

not  remove  the  difficulty ;  for  there  may  discovery  of   their  names.    It   further 

have  been  releases,  assignments,  want  of  averred  that  the  plaintiffs  and  those  for 

docketing,  and  other  circumstances  af-  whom  they  sued,  had  paid  certain  instal- 

fecting   each    claim.'*     But   see    Ante,  ments  or  deposits  of  money;  and  that 

§  101 ;  Owens  v,  Dickenson,  Cr.  &  Phill.  the  money  had  been  so  paid  upon  the 

48,  66;    IStevenson  v.  Austin,  8  Met.  fraudulent  misrepresentation  of  the  de- 

482 ;]  Post,  §  149.  fendants.    It  further  averred  that  the 

1  [Thus  in  a  bill  against  the  directors  of  parties  to  the  indenture  were  very  nu- 
a  company,  seeking  to  charge  them  with  merous,  so  as  to  make  it  inconvenient  to 
the  amount  of  losses  occasioned  by  their  place  them  as  parties  on  the  record ;  and 
misconduct,  brought  by  A.  and  B.,  share-  it  prayed  that  the  defendants  might  be 
holders,  on  behalf  of  themselves,  and  all  decreed  to  pay  the  money  to  the  plain- 
other  shareholders,  except  the  defend-  tiffs,  which  had  been  paid  on  the  1690 
ants,  if  B.  has  assigned  all  his  interest  in  shares.  There  was  a  demurrer  to  the 
his  shares  to  C.,before  the  filingof  the  bill,  bill  for  the  want  of  parties;  and  the. 
B.  is  not  a  proper  party  to  the  suit,  either  vice-chancellor  held  the  objection  fatal, 
in  his  individual  capacity,  or  as  trustee  It  is  observable  that  the  bill  tras  not  on 
for  C.    Doyle  v,  Muntz,  6  Hare,  609.]  behalf  of  all  the  shareholders,  but  only  of 

^  See  Blain  v.  Agar,  1  Sim.  87 ;  Long  those  Jiolding  the  1690  shares ;  and  it  did 
i;.  Yonge,  2  Sim.  869 ;  Walburn  v.  Ingil-  not  seek  a  dissolution.  The  objection 
by,  1  Myl.  &  K.  76-78 ;  Wheeler  v.  Van  for  want  of  parties  was  twofold ;  first. 
Wart,  9  Sim.  193,  and  cases  cited.  But  that  it  was  a  case  of  partnership,  and  all 
see  Adair  v.  New  River  Co.  11  Yes.  429,  the  shareholders  were  not  parties;  sec- 
and  Ant^,  §  182,  note,  and  Post,  §  135,  ondly,  that  most  of  the  shareholders 
185  a.  In  the  case  of  Blain  v.  Agar,  1  were  assignees  of  shares,  and  as  the 
Sim.  87,  the  bill  was  brought  by  five  per-  shares  were  mere  choses  in  action  the 
sons,  on  behalf  of  themselves  and  the  assignors  ought  to  have  been  made  par- 
other  parties  to  an  indenture,  who  were  ties  to  the  suit,  for  they  might  have  no 
either  originally,  or  by  assignment,  right  to  assign  their  shares.  The  vice- 
holders  of  1690  shares  in  a  joint-stock  chancellor  seems  to  have  decided  the 
company,  and  who  by  the  indenture  had  case  on  the  latter  ground,  and  said : 
transferred  their  shares  to  the  plaintiffs  "  The  plaintiffs  sue  on  behalf  of  them- 
in  trust  for  themselves.  The  bill  was  selves  and  certain  other  persons,  who  are 
brought  against  the  directors,  imputing  to  subscribers  together  of  1G90  shares,  and 
them  fraudulent  conduct  in  the  manage-  who  have  executed  a  deed,  stated  in  the 
ment  of  the  stock  and  property  of  the  bill,  by  which  they  assign  to  the  plain- 
company  ;  and  it  averred  that  the  plain-  tiffs  their  respective  interests  in  this  con- 
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§  135.  These  appear,  so  far  as  the  authorities  go,  to  be  the  prin- 
cipal distinctions  applicable  to  the  subjects  of  parties,  when  they 
are  very  numerous,  and  it  is  impracticable  to  bring  all  the  persons 
interested  before  the  court.  It  is  obvious,  that,  in  the  present 
state  of  the  equity  doctrines  on  this  subject,  very  large  classes  of 
cases  of  this  nature  may  exist,  in  which  no  remedial  justice  can 
be  administered,  and  irreparable  mischiefs  may  be  done.^  For,  in 
many  of  these  cases,  relief  may  be  sought,  in  which  all  the  share- 
holders have  not  a  common  right,  or  a  common  interest,  to  be  ad- 
vanced and  protected  by  the  bill.  And,  indeed,  the  bill  may, 
upon  proper  grounds,  seek  a  dissolution  of  the  company,  or  the 
protection  of  rights  in  which  other  members  may  have  an  adverse 

cern,  and  constitute  the  plaintiffs  their  at-  tice  of  the  court,  but  making  a  new  prao- 
tomejs  to  institute  any  action  or  suit,  in  tice."  See  the  same  case  again  before 
order  to  give  eflect  to  their  interests,  or  the  court  after  an  amendment,  2  Sim. 
to  enter  into  any  compromise  for  their  289.  Whether,  if  the  biU  had  been 
claims ;  but  upon  condition  that,  after  brought  in  behalf  of  all  the  shareholders, 
deducting  their  expenses,  the  plaintiffs  it  would  have  been  sustainable,  does  not 
are  to  hold  what  they  shall  so  recover  or  appear  to  have  been  decided.  It  does 
receive,  in  trust  for  the  said  other  per-  not  seem  necessary,  in  aU  cases,  to  make 
sons,  respectively.  Amongst  many  ob-  the  assignors  parties,  as  we  shaU  pres- 
jections  for  want  of  parties,  the  defend-  ently  see ;  nor  does  there  seem  any  solid 
ants  insist  that  these  other  persons  ought  objection  to  a  bill's  being,  in  common 
to  have  been  named  as  parties  to  this  cases,  maintained  by  a  few  in  behalf  of 
suit  The  plainti^  do  not  deny  that,  all  shareholders,  whether  original  share- 
according  to  the  general  principles  of  a  holders  or  assignees,  any  more  than 
court  of  equity,  these  other  persons  in  maintaining  a  bill  against  a  few 
ought  to  have  been  parties.  But  they  shareholders,  whether  original  share- 
urge  at  the  bar,  what  is  indeed  stated  in  holders  or  assignees,  where  they  are  too 
the  bill,  that  these  persons  are  very  nu-  numerous  to  be  all  made  parties.  The 
merous,  and  that  naming  them  as  parties  latter  was  the  predicament  in  Adair  v. 
on  the  record,  would,  in  all  probability.  New  River  Co.  11  Ves.  429.  See  also 
render  it  impossible  for  tl\p  plaintiffs  to  Cockbum  v.  Thompson,  16  Ves.  828, 
obtain  a  decree  in  the  cause.  This  alle-  829 ;  Walbum  p.  Ingilby,  1  Myl.  &  K. 
gation  may  be  very  true.  In  certain  76,  77.  See  also  the  remarks  of  Mr. 
special  cases  the  court  has  adopted  a  Baron  Alderson,  m  Fenn  v.  Craig,  8  Y. 
practice,  which,  by  permitting  one  or  &  Coll.  216,  224,  and  the  cases  collected 
more  persons  to  represent  in  a  suit  all  in  the  Reporter's  note  (a),  p.  224.  But 
who  have  similar  interests,  has  avoided  see  Ante,  §  130,  181  a ;  Post,  §  136  a  and 
the  inconvenience,  which  results  from*  note;  Richardson  v.  Larpent,  2  Y.  & 
numerous  parties.  But  it  has  never  been  Coll.  Ch,  607,  512--614;  Taylor  v.  Sal- 
stated,  as  a  general  principle,  that  this  mon,  4  Myl.  &  Cr.  184 ;  V^^allworth  v. 
course  may  be  taken  in  all  cases  within  Holt,  4  Myl.  &  Cr.  619,  634-640 ;  Harvey 
the  mischief ;  nor  has  it  ever  been  done  r.  Harvey,  4  Beav.  216,  220,  221 ;  Benson 
in  cases  analogous  to  the  present ;  and,  v.  Heathom,  1  Y.  &  Coll.  Ch.  826. 
if  I  were  to  yield  to  the  reasoning  here,  I  ^  See  Van  Sandau  r.  Moore,  1  Russ. 
fear  I  should  be  doing,  what  I  have  no  441.  and  other  cases  cited  ante,  §  182, 
authority  to  do,  not  following  the  prac-  note.    See  also  §  185  a. 
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interest,  or  opposing  wishes.  Whether  courts  of  equity  have  been 
wise  or  not  in  the  limitations,  which  they  have  put  upon  their 
right  to  maintain  proceedings  under  such  circumstances,  instead 
of  allowing  all  persons  to  become  parties,  either  upon  a  bill  on 
behalf  of  all,  or  by  coming  in  and  resisting  the  objects  of  the  bill, 
under  the  interlocutory  proceedings,  is  a  point  upon  which  a  com- 
mentator ought  not  perhaps  to  hazard  any  decided  opinion.  That 
much  of  the  difficulty,  however,  has  been  imposed  upon  the  courts 
by  their  own  choice  of  rules,  founded,  in  a  great  measure,  upon 
principles  purely  technical,  will  scarcely  be  denied.  And  why  the 
same  proceedings  might  not  have  been  permitted,  even  to  the  ex- 
tent of  binding  unrepresented  interests,  after  due  notice  to  the 
parties  to  appear  and  represent  them,  as  is  done  in  the  ordinary 
cases  of  creditors  against  the  estates  of  persons  deceased,  it  is  not 
very  easy  to  state  in  a  satisfactory  manner.^ 

§  135  a.  It  may  not,  however,  be  thought  unworthy  of  the  delib- 
erate consideration  of  the  profession,  whether  the  doctrine  has  not 

1  See  Lord  Lyndhurst's  judgment  in  be  left  for  future  litigation.  Howerer, 
Small  V.  Attwood,  Tounge,  457,  458,  exceptions  to  the  two  rules  which  I  hare 
cited  ante,  §  182,  note ;  Post,  §  135  a ;  stated  hare  at  all  times  been  sanctioned. 
Richardson  v.  Larpent,  2  T.  &  Coll.  Ch.  I  recollect  a  treatise,  in  which  one  of  the 
507,  512-514 ;  Post,  §  185  &,  and  note.  In  chapters  was  headed, '  In  what  cases  ne- 
Richardson  v,  Hastings,  7  Beay.  823,  cessary  parties  may  be  dispensed  with.' 
Lord  Langdale  is  reported  to  hare  said :  The  assumption  that  necessity «  could 
"All  cases  of  this  kind  are  attended  with  admit  of  any  qualification  may  seem  to 
some  degree  of  difficulty,  and  the  conclu-  imply  that  exceptions  to  the  ordinary 
sion  to  be  arrived  at  depends  on  rather  rule  were  adijnitted  with  difficulty.  It 
nice  circumstances.  The  arguments  in  has,  however,  become  neoessaiy  to  ex- 
support  of  a  demurrer  of  this  kind  have  tend  the  cases  of  exceptibns  so  as  to 
generally  a  very  strong  foundation,  be-  keep  pace  with  the  progress  and  corn- 
cause  cases  of  this  kind  always  deviate  plications  of  the  transactions  of  man- 
from  two  old  and  general  rules  of  the  kind ;  and  ev*erybody  who  reads  what 
court ;  one  is,  that  all  persons  interested  Lord  Cottenham  has  said  on  more 
in  the  subject-matter  of  the  litigation  than  one  occasion,  must  be  perfectly  sat- 
ought  to  be  parties ;  the  other  is,  that  isfied  with  the  justice  of  his  observation, 
the  court  endeavors  to  do  complete  jus-  and  see  how  necessary  it  is  for  this  court, 
tice  in  every  case,  so  that  the  matters  in-  acting  always  within  the  limits  of  its  ju- 
volved  in  the  suit  may  not  be  left  open  risdiction,  by  an  application  of  its  powers, 
to  future  litigation.  Now,  the  present  so  necessary  for  the  administration  of 
bill  is  to  a  certain  extent  a  departure  justice,  to  adapt  its  forms  of  proceeding 
from  both  these  rules,  because  it  is  pro-  to  the  altered  circumstances  of  society  in 
posed  to  be  prosecuted  in  the  absence  of  our  own  times ;  and  modify  its  rules  so 
parties  interested  in  the  suit ;  and  it  also  as  to  meet  the  changes  of  circumstances 
proposes  tliat  the  sums  to  be  recovered  under  which  it  is,  at  the  present  day, 
should  be  left  at  their  disposal,  if  they  called  on  to  administer  justice." 
can  agree,  and  if  not,  then  that  they  may 
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already  been  pressed  beyond  the  legitimate  limits,  within  which  it 
can  safely  be  applied,  and  whether  it  ought  to  be  qpjried  further  in 
its  application  to  new  cases,  as  they  may  arise  in  judgment.  If 
courts  of  equity  are  in  the  habit  of  declining  to  act  in  the  absence 
of  particular  parties,  merely  because  there  is  a  possibility  of  their 
decree  working  some  injustice  to  persons,  not  represented  or  be- 
fore the  court,  there  would  seem  to  be  at  least  an  equally  strong 
ground  to  assert,  that  where  the  injury,  by  abstaining  from  the 
exercise  of  jurisdiction  on  account  of  a  defect  of  such  parties,  will 
be  positive,  immediate,  and  irreparable,  they  ought  to  assert  juris- 
diction. In  such  cases,  if  there  is  no  possibility  of  bringing  such 
parties  before  the  court,  the  general  principle  would  seem  to  apply, 
that  parties  should  be  dispensed  with  who  are  beyond  the  reach  of 
ihe  court,  from  a  moral  or  a  physical  impossibility,  and  that  the 
court  should  decree  according  to  the  merits  of  the  controversy  be- 
tween the  parties  actually  before  it,  leaving,  as  far  as  practicable, 
the  rights  of  all  other  persons  untouched,  and  unprejudiced  by  the 
decree,  or  enabling  them  to  appear  and  contest  the  validity  of  the 
proceedings,  so  far  as  their  particular  interests  are  concerned.  In 
truth,  in  many  cases,  courts  of  equity  now  assert  a  jurisdiction  to 
bind  the  interests  of  many  parties  not  actually  before  them ;  and 
there  does  not  seem  any  sound  reason,  why  the  possibility  of  in- 
justioe  to  third  persons  should  overcome  the  duty  to  grant  relief 
against  present  injuries  and  mischiefs  between  the  parties  actually 
before  it,  where  the  refusal  must  otherwise  necessarily  work  irrepa- 
rable injustice.  Besides ;  it  is  to  be  considered,  that  the  general 
rule,  requiring  all  pei'sons  in  interest  to  be  made  parties  to  the 
suit,  is,  in  most  cases,  not  in  any  just  sense,  a  right  of  the  parties 
brought  before  the  court,  but  rather  a  rule  prescribed  by  courts  of 
equity  to  themselves  in  the  exercise  of  their  jurisdiction,  founded 
upon  their  own  notions  of  public  policy,  or  public  convenience.  It 
is,  in  a  great  measure,  a  rule  of  discretion,  founded  in  the  anxiety 
of  those  courts  to  do  justice  among  all  the  parties,  having  an  inter- 
est in  the  subjectrmatter  or  the  object  of  the  suit,  whether  that 
interest  be  mediate  or  immediate,  present  or  future,  for  the  pur- 
pose  of  suppressing  future  controversy  and  litigation.  The  rule 
is  useful  when  applied  to  its  proper,  legitimate  purposes.  But  it 
may  be  seriously  asked,  whether  it  can  be  justified,  where,  in  its 
actual  application,  it  must  necessarily  produce  irremediable  injus- 
tice to  the  persons  asking  relief  at  the  hands  of  the  court,  and 


134  EQUITY  PLEADINGS.  [CH.  IV. 

there  is  an  utter  impossibility  of  overcoming  the  difficulty  and  pro- 
ceeding against  the  absent  parties.  When  all  the  persons  in  in- 
terest can  be  made  parties,  and  the  decree  must  affect  their  interest, 
there  seems  to  be  a  sound  reason  for  insisting  upon  a  strict  adher* 
euce  to  the  rule.  But  when  they  cannot  be  made  parties,  and  a 
decree  may  be  made  between  the  parties  before  the  court,  which 
does  not  positively  and  absolutely  conclude  the  rights  of  other 
persons,  but  leaves  them  to  act  upon  those  rights  without  preju- 
dice, there  seems  g6od  reason  to  say,  that  courts  of  equity  ought, 
like  courts  of  law,  to  act  upon  the  case  before  them,  endeavoring 
to  provide  as  far  as  they  may,  for  a  reasonable  protection  of  any 
unrepresented  rights.  The  suggestion  of  a  learned  chancellor 
(which  has  been  already  cited)  contains,  on  this  subject,  a  most 
impressive  lesson:  That  courts  of  equity  ought  to  adapt  their 
practice  and  course  of  proceeding,  as  far  as  possible,  to  the  actual 
state  of  society ;  and  not,  by  too  strict  an  adherence  to  forms 
and  rules  established  under  very  different  circumstances,  decline 
to  administer  and  enforce  rights,  for  which  there  is  no  other 
remedy,^ 

§  185  6.  Some  very  important  decisions  have  been  recently 
made,  which  seem  to  support  the  preceding  reasoning ;  and,  in- 
deed, to  take  a  distinction  and  suggest  a  mode  of  proceeding  in 
cases  of  this  sort,  which  may  obviate  most  if  not  all  of  the  practi- 
cal difficulties  growing  out  of  the  former  decisions.  It  is  this : 
that  where  the  different  members  of  an  unincorporated  association 
have  different  interests,  some  being  in  favor  of  winding  up  its 
affairs  and  procuring  a  dissolution,  and  others  opposed  to  it,  a  bill 
may  be  brought  by  some  of  the  shareholders  on  behalf  of  them- 
selves and  all  agreeing  with  them,  for  such  a  dissolution ;  and  so 
many  of  those  opposed  to  it,  as  may  fairly  be  presumed  to  repre- 
sent the  interests  of  all,  should  be  brought  before  the  court  as  de- 
fendants ;  and  then  the  bill  may  be  retained  for  discussion  upon 
its  merits.^ 

1  Ante,  §  76  c;  Tuylor  v.  Salmon,  4  779;  Sharp  v.  Day,  PhUl.  771 ;  Kichard- 

Myl.   &  Cr.  141,  142.    See  also    Ante,  son  v.  Larpent,  2  Y.  &  Coll.  Ch.  607, 

§   120,  182,  note,   and  the   cases  there  612-614.    In  this  last  case,  Mr.  Yice- 

cited ;  Powell  v,  Wright,  7  Beav.  444.  Chancellor  Bruce  said :    "  This  is    the 

*  Wallworth  ».  Holt,  4  Myl.  &  Cr.  case  of  a  Tery  numerous  unincorporated 

619,  634-640 ;  Ante,  §  182 ;   [Cooper  v,  trading  company,  between  the  members 

Webb,  16  Sim.  464 ;  Lovell  v.  Andrew,  of  which  there  is  a  schism,  one  division 

16  Sim,  681 ;  ]  Apperly  v.  Page,  1  Phill.  taking  one  view  of  certain  important 
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§  136.   Having  stated  the  general  rule,  as  to  parties,  and  the 
general  exceptions  to  that  rule,  it  still  remains  to  inquire,  who,  in 

proceedings    relating  to  their  common  those  who   hare   actaaUy   contributed 

interest,  the  other  a  different  riew,  and  tliat  increased  amount  of  capital  which 

each  dirision  comprehending,  as  it  ap-  is  in  dispute.    These  persons,  it  being  at 

pears,  such  a  number  of  persons,  as  to  least  yery  doubtful  whether,  having  con- 

render  it  substantially  impracticable  to  tributed  the  money,  they  can  recover  it 

conduct  a  suit  comprising  all  the  indi-  back  again,  have  plainly,  as  it  seems  to 

▼iduals  of  either  class.    The  bill  is  filed  me,  an  interest  that  the  plaintifis  should 

by  the  plaintiffs  on  behalf  of  themselves  farther  contribute;  but  the  pUin tiffs  de- 

and  aU  other  the  members  of  the  partner-  sire  that  they,  the  plaintiffs,  should  be 

ship.     It  may  be  that,  as  far  as  the  freed  from  contribution.    It  is  too  much 

plamtifCs  are  concerned,  it  is  properly  to  say  that  questions  so  important  should 

filed  on  behalf  of  themselves  and  those  be  decided  without  the  presence  of  at 

members  who  take  the  same  view  of  the  least  an  adequate  number  to  maintain 

matters  in  dispute  as  they  do,  and  not  each  side.    But,  as  I  have  already  said, 

properiy  filed  on  behalf  of  all  the  mem-  only  the  directors  and  trustees  are  here 

bers.    But  upon  this  it  is  not  necessary  as  defendants,  —  men  who  must  be  re- 

to  give  an  opinion.    In  regard  to  the  de-  stricted  in  the  mode  and  form  of  their 

f aidants,  none,  of  the  dissentients  from  opposition,  because  they  owe  the  plain- 

the  view  of  the  plaintifis  are  here  in  that  tiffs  a  duty  beyond  that  which  exists 

character.    It  is  true  that  some  are  pres-  simply   between   partner   and   partner. 

ent;  but  all  present   are    directors   or  They  are  officially  obliged  to  have  an 

trustees, — persons  to  whom,  more    or  equal  mind  towards   the   shareholders, 

less,  are  committed  the  general  govern-  and  cannot  properly  be  considered  as 

ment  and  administration  of   the  com-  representing  an  opposition.    Considering 

pany.    They  are  all,  therefore,  directors  the  nature  of  the  questions  agitated  on 

or  trustees,  more  or  less,  for  all,  and,  this  bill,  and  taking  the  answer  to  be 

■ustaming  that  character,  cannot,  it  may  true  for  this  purpose  only,  I  must  say 

fairly  be  supposed,  exercise  so  fully  and  that  the  suit  is  defective  for  want  of  par- 

fireely  the  right  and  power  of  opposing  ties.    My  present  impression  is  not,  that, 

the  plaintififs'  views,  as  those   persons  in   eyery   case  where  a  dissolution  is 

may  be  considered  likely  to  be  capable  sought,  all  the  individual  partners  must, 

of  doing,  who  owe  no  duty  to  the  plain-  of  necessity,  be  present.    Generally,  the 

tifiCs,  Wyond  the  simple  and  ordinary  duty  rule  may  be  so,  but  I  can  conceive  a  case 

of  partners.    The  points  on  which  the  where  it  would  be  most  important  to  the 

partners  are    divided    are,  —  first,    the  interest  of  the  pUintifEs,  and  their  right 

time,  manner,  and  circumstances  of  dis-  to  have  the  partnership  dissolved,  and 

•olving  the  company ;   secondly,  as  to  yet»  though  the  legality  of  the  partner- 

the  question  whether  the   capital   has  ship  were  recognized  by  law,  it  might  be 

been  rightly  increased;  that  is  to  say,  impossible  in  substance  to  obtain  a  de- 

whether  the  plaintiffs  can  be  compelled  cree  for  dissolution,  if  it  were  necessary 

to  pay  to  the  parties,  who  are  in  the  sit-  to  have  all  the  parties  present*  Such  a 

nation  of  governors  of  the  concern,  more  state  of  things  could  hardly  be  permitted 

than  a  certain  specified  amount  of  capi-  to  exist  by  any  court  of  justice,  or  in 

tal.    One  object  of  the  biU  is  to  obtain  a  any  civilized  country,  nor  am  I  aware 

dissolution,  another  more  pUin  object,  to  that  any  judge  has  gone  the  length  of 

exempt  the  plaintiffs  from  the  liability  saying  that  it  should  or  does  exist.    I  do 

to  contribute  to  a  further  capital.    But  not  say  that  all  the  parties  dissentient 

the  larger  body  of  the  shareholders  are  should  be  here ;  but  there  ought  to  be  a 
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the  proper  sense  of  the  rule,  are  to  be  deemed  necessary  parties, 

whose  joinder  in  the  suit  cannot  be  dispensed  with.     It  has  been 

• 

sufficient  number  to  discuss  the  present  my  Lord  Ck>ttenham  foresaw,  namely, 
questions  freely  and  unrestrainedly ;  or,  the  denial  of  justice,  would  arise ;  be- 
at all  events,  with  more  freedom  and  cause,  in  partnerships  constituted  of  a 
propriety  than  they  can  be  discussed  by  vast  number  of  persons,  it  would  be 
the  defendants  now  on  the  record."  See  extremely  easy,  for  tlie  purpose  of  get- 
also  Harrey  v.  Harvey,  4  Beav.  215,  220,  ting  rid  of  any  such  objection  as  this,  to 
221.  The  later  case  of  Decks  v.  Stan-  insert  a  proviso  in  the  partnership  deed, 
hope,  decided  by  yice-Chanoellor  Shad-  that  if  a  bill  should  be  filed  by  some 
well,  14  Sim.  57,  expressly  recognizes  of  the  partners  for  a  dissolution  of  the 
the  distinction  between  a  bill  to  have  tlie  partnership,  none  of  them  should  make 
accounts  of  a  partnership  taken  and  its  the  objection  that  all  of  them  were  not 
afiaurs  wound  up,  and  a  bill  which  asks  parties.  I  have  not  the  .slightest  doubt 
further  that  the  partnership  may  be  dis-  that  the  introduction  of  some  such  clause 
solved.  In  the  latter  case  all  the  mem-  would  liave  the  effect  of  getting  rid  of 
bers,  however  numerous,  must  be  parties  the  objection  which  existed  in  the  mind 
to  it.  The  vice-chancellor  said :  "  Now  of  Lord  Cottenham.  Then  the  authori- 
there  is  a  train  of  decisions  which  have  ties  stand  in  tliis  situation,  —  that  there 
held  that,  where  a  bill  is  filed  for  the  dis-  is  a  series  of  decisions  in  favor  of  the  ob- 
solution  of  a  partnership,  that  cannot  be  jection,  and  nothing  to  be  opposed  to 
efi*ected  unless  you  have  all  the  i>arties  them  in  the  way  of  adverse  decision.  I 
interested  before  the  court.  The  case  of  put  Cockbum  v,  Thompson  out  of  the 
Evans  i;.  Stokes  was  decided  six  years  case ;  for  it  does  not  appear  that  any  of 
after  the  case  of  Long  v.  Tonge ;  and  the  other  partners  made  the  objection ; 
Lord  Langdale  there  says :  '  It  is  per-  and  what  Lord  Eldon  determined  was, 
fectly  obvious  that  a  suit  where  all  the  that  Thompson  should  not  make  it,  for 
accounts  of  the  partnership  are  to  be  he  had  nothing  to  do  with  the  matter, 
taken,  and  the  rights  of  all  partners  are  It  was  quite  collateral  to  him  whether 
to  be  determined,  as  between  themselves,  the  partnership  was  dissolved  or  not. 
and  under  the  various  circumstances  in  There  being,  then,  a  uniform  series  of 
which  they  stand  in  relation  to  each  other  decisions  in  support  of  the  objection,  I 
(some  of  them,  for  instance,  having  paid  confess  I  feel  myself  bound  to  allow  it; 
their  calls,  and  others  having  omitted  to  for  I  have  no  authority  whatever  to.  alter 
do  so),  cannot  be  prosecuted  in  the  ab-  the  law  established  by  a  course  of  de- 
sence  of  any  of  those  partners.'  Then,  cision.  If  the  Lord  Chancellor  should 
after  that,  you  have  the  commentary  of  think  that,  at  the  present  time,  it  is  right 
Lord  Cottenham,  in  Wallworth  t;.  Holt ;  that  the  law  should  be  altered,  he  may 
and  Lord  Cottenham,  as  I  collect  from  alter  it ;  but  I  am  not  at  liberty  to  do  so." 
what  he  said  in  that  case,  would,  if  the  Upon  the  subject  of  parties,  the  47th  and 
case  before  him  had  been  different  from  48th  Rules  of  the  Equity  Rules  of  the  Su- 
what  it  was,  have  done  that  which  he  preme  Court  of  the  United  States,  of 
seemed  very  much  inclined  to  do.  But  January  Term,  1842,  provide  as  follows : 
it  must  be  observed,  that,  in  the  .case  of  "In  all  cases  where  it  shall  appear  fo  the 
Wallworth  v.  Holt,  the  bill  did  not  pray  court  that  persons  who  might  otherwise 
for  a  dissolution  of  the  partnership;  and,  be  deemed  necessary  or  proper  parties  to 
therefore,  we  have  only  the  opinion  theo-  tlie  suit  cannot  be  made  parties  by  reason 
retically  expressed  by  Lord  Cottenham  oftheirbeingoutof  the  jurisdiction  of  the 
on  the  subject.  But  I  very  much  doubt  court,  or  incapable  otherwise  of  being 
whether   the   bad  consequences  which  made  parties,  or  because  tlieir  joinder 
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said,  that  persons  are  necessary  parties,  when  no  decree  can  be 
made  respecting  the  subject-matter  of  litigation  until  they  are 

would  oust  the  jurisdiction  of  the  court  same  as  the  hiterests  of  those  who  are 

ma  to  the  parties  before  the  court,  the  absent,  we  will  be  content  to  hear  the 

court  may,  in  their  discretion,  proceed  in  cause  upon  the  argument  of  such  per- 

the  cause  without  making  such  persons  sons ;  and  if  we  are  then  satisfied  that 

parties;  and,  in  such  cases,  the  decree  the  case  has  been  fairly  and  honestly 

shall  be  without  prejudice  to  the  rights  presented,  we  will  order  the  distribution 

of  the  absent  parties."    "  Where  the  par-  of  the  fund  on  the  representation  of  the 

ties  on  either  side  are  very  numerous,  persons  present.    Though  the  court  will 

and  cannot,  without  manifest  inconTeni-  thus  make  a  distribution,  I  have  never 

ence  and  oppressive  delays  in  the  suit,  be  heard  that  the  proceedings  in  the  suit 

all  brought  before  it,  the  court,  in  its  are,  to  all  intents,  binding  on  the  absent 

discretion,  may  dispense  with  making  all  parties.    So  far  as  I  know,  it  has  never 

of  them  parties,  and  may  proceed  in  the  declared  that  the  absent  persons  are  to 

suit,  having  sufficient  parties  before  it  to  be  cut  off  from  all  chance  of  correcting 

represent  all  the  adverse  interests  of  the  any  error  which,  in  consequence  of  their 

piaintiffs  and  the  defendants  in  the  suit  absence,  may  have  been  made  to  their 

properly  before  it.    But  in  such  cases  prejudice.    The  courts,  in  these  cases,  are 

the  decree  shall  be  without  prei>udice  to  always  running  the  risk  of  doing  what 

the  rights  and  claims  of  all  the  absent  may  be  prejudicial  to  the  absent  parties, 

parties."    The  Act  of  Congress  of  Feb-  A  vague  sort  of  expression  has  been 

maiy  28, 1889,  ch.  86,  §  1,  already  cited,  used  in  these  cases,  that  you  must  have 

Ante,    §   80,  is  also  important  to  the  a  '  substantial  representation ' ;    but  it 

•ame  purpose.    In  the  case  of  Powell  v,  really  comes  to  this,  that  in  simple  cases 

Wright,  7  Beav.  444,  the  Master  of  the  the  court  requires  all  parties  interested 

Bolls,  Lord  Langdale,  made  the  follow-  to  be   present,  but    in   a    complicated 

ing  remarks :  "  Everybody  must  be  con-  matter  it  is  contented  with  something 

•cious  of  the   great    difficulties  which  less.    This  is  the  reason  why,  often,  in 

exist  in  cases  of  this  kind.    The  court,  vague  language,  you  speak  of  '  substan- 

in   conformity  with    the   principles   of  tial  representation.'    It  is,  however,  a 

equity,  has  adopted  a  general  rule,  not  rule  of  convenience,  and  nothing  is  more 

to  dispose  of  any  matter,  not  to  bind  any  vague ;  for  the  court  is  imder  the  neces- 

man's  interest,  or  make  any  declaration  sity  of  considering  the  circumstances  of 

of  any  man's  right  in  his  absence.    The  each  case,  and  the  degree  of  difficulty  in 

complication  of  human  a£birs  has,  how-  the  proceeding ;  this  makes  it  necessary 

ever,  become  such,  that  it  is  impossible  to  give  minute  and  careful  attention  to 

always  to  act  strictly  on  this  general  the  matters,  to  look  at  the  nature  of  the 

rule.    Cases  arise  in  which,  if  you  hold  case  and  of  the  suit,  the  plaintiff's  claim, 

it  necessary  to  bring  before  the  court  and  whether  there  are  any  adverse  inter- 

every  person  having  an  interest  in  the  ests  to  protect." 

question,  the  suit  could  never  be  brought  [Where  a  shareholder,  in  a  projected 

to  a  conclusion.    The  consequence  would  company,  filed  a  bill  on  behalf  of  him- 

be  that  if  the  court  adhered  to  the  strict  self  and  all  other  shareholders,  except 

rule,  there  would,  in  many  cases,  be  a  the  defendants,  who  were  called  a  finance 

denial  of  justice.    Tliis  has  induced  the  committee,  stating  that   he   and   other 

courts  to  sanction  a  relaxation  of  the  shareholders  had  paid  their  deposits,  and 

rule.    And,  accordingly,  they  have  said,  that  the  finance  committee  had  the  sole 

if  we  can  be  satisfied  that  we  have  before  control,  and  that  17s.  6c?.  had  been  repaid 

the  court  persons  whose  interests  are  the  on  some  of  the  shares,  and  praying  au  ao- 
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before  the  court,  either  as  plaintiffs  or  as  defendants,  or  where  the 
defendants,  already  before  the  court,  have  such  an  interest  in  having 

count  and  an  apportionment  of  the  snr-  of  this  bill,  he  baa  a  light  to  do  so.  The 
plus  between  the  plaintiff  and  the  other  relief  asked,  is  to  make  five  individuals, 
shareholders,  it  was  held,  that  all  the  who  are  alleged  to  hare  received  all  the 
shareholders  need  not  be  parties  to  the  moneys  by  way  of  deposit,  account  for 
bill,  nor  the  directors  of  the  company,  what  they  have  received,  and  that  what- 
Clements  v.  Bowes,  16  Jur.  96.  ever  balance  is  found  to  be  in  their  pos- 
In  this  case,  Kindersley,  V.  C,  said :  session,  after  the  payment  of  proper  ex- 
"  As  to  the  want  of  parties,  the  de-  penses,  may  be  divided,  not  amongst  an/ 
murrer  itself  represents  two  difficulties  class,  but  amongst  all  pro  rata,  —  that  is, 
as  existing  on  the  bill  with  respect  to  the  17s.  6J.  to  those  who  have  not  re- 
parties,  and  is  framed  in  this  way  :  '  And  beived  it  and  then  dividing  the  rest 
for  further  cause  of  demurrer,  the  defend-  amongst  them  aU.  I  cannot  see  that 
ants  show  that  it  appears  by  the  plain-  there  is  any  difference  of  interest  be- 
tifiTs  own  showing,  that  the  scrip  or  tween  the  one  class  or  the  other,  as  far 
share  holders  in  the  bill  mentioned,  who  as  the  relief  sought  by  the  bill,  which  is 
had  not  received  the  sum  of  17s.  6<f.  per  the  real  question.  If  a  person  flies  a  bill 
share  on  their  respective  shares  or  scrip  for  himself  and  others,  there  may  be 
in  the  said  bill  mentioned,  and  also  the  some  who  would  not  like  the  bill  to 
several  share  or  scrip  holders  of  the  siud  be  filed ;  but  if  on  the  face  of  the  trans- 
projected  company,  and  the  persons  who  action  it  be  for  the  common  interest  of 
entered  into  a  subscription  for  the  pur-  all,  it  is  no  more  for  the  interest  of  one 
pose  of  forming  the  said  company  other  than  the  other.  It  is  clearly  for  the  in- 
than  those  defendants,  are  necessary  par-  terest  of  all  that  the  relief  here  asked 
ties  to  the  said  bill ;  and  yet  the  plaintiff  should  be  granted ;  and  it  appears  to  me 
hath  not  made  such  several  persons,  or  there  is  no  ground  for  saying  any  par- 
any  or  either  of  them,  parties  to  the  bill.'  ticular  class  should  be  represented  by 
Now,  the  persons  here  represented  as  the  members  of  that  particular  class, 
necessary  parties,  are,  first,  those  share-  Then  the  other  class  mentioned  is  the 
holders  who  had  not  received  back  the  whole  of  the  shareholders.  The  answer 
17«.  Qd.  per  share,  the  plaintiff  being  one  to  that  is,  the  title  states,  and  it  is  there- 
who  has  not  received  back  that  sum  in  fore  admitted  by  the  demurrer,  that  the 
respect  of  some  of  his  shares,  though  he  whole  of  the  shareholders,  being  upwards 
did  with  respect  to  others  which  he  had  of  200,  are  so  numerous  that  it  is  impos- 
pledged.  The  demurrer  was,  in  fact,  sible  to  make  them  all  parties ;  and  as  to 
intended  to  include  all  the  shareholders,  that  point  in  the  case,  it  is  clear  upon  all 
As  to  those  who  did  not  receive  that  the  authorities  that  the  plaintiff  is  not 
sum,  the  question  comes  to  this,  be-  obliged  to  make  them  all  parties, 
cause  the  principle  is  clear.  The  ques-  "  Now,  these  are  the  classes  of  share- 
tion  is,  whether  thatclass  of  shareholders  holders  who,  on  the  face  of  the  demurrer 
who  did  not  receive  the  money  have  a  itself,  are  said  to  be  necessary  parties; 
difierent  interest  from  those  who  did  re-  but  it  is  also  urged  at  the  bar,  that  there . 
ceive  back  the  amount,  —  that  is,  the  is  another  class  of  persons,  not  suggested 
same  interest  in  the  relief  asked  by  the  by  the  demurrer,  who  also  ought  to  be 
bill.  Now  the.  relief  is  for  the  common  made  parties,  namely,  those  who  stood 
interest  of  all,  if  for  any.  I  am  far  from  in  the  position  of  managers,  and  carried 
thinking  the  bill  is  for  the  interest  of  these  on  the  affairs  of  the  concern  before  the 
parties ;  but  if  the  plaintiff  chooses  to  finance  committee  were  appointed ;  but 
enter  into  such  a  speculation  as  the  filing  on  the  face  of  the  bill  there  is  nothing 
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them  made  parties,  as  to  authorize  those  defendants  to  object  to  pro- 
oeeding  without  such  parties.^  These  propositions  are  true ;  but 
they  furnish  no  sufficient  test  as  to  the  question,  who  are  necessary 
parties ;  for  the  inquiry  is  still  open,  when  will  a  court  of  equity  pro- 
ceed to  a  decree  without  them ;  and  what  is  the  interest  which  en- 
titles the  defendants  before  the  court  to  insist  upon  the  presence  of 
other  persons  as  defendants,  before  a  decree  is  made  which  shall 
bind  themselves.  In  a  general  view,  all  parties  in  interest  are 
the  proper  objects  of  the  rule.  But  the  nature  of  that  interest 
must  still  remain  to  be  ascertained ;  as  well  as  the  point,  how  far 
it  is  liable  to  be  affected  injuriously  by  the  decree.  This  can  be 
best  examined  by  a  review  of  the  principal  classes  of  cases  to 
which  the  rule  has  been  applied,  and  from  which  its  force,  as  well 
as  the  grounds  of  its  application,  may  be  fully  understood. 

§  137.  Before  proceeding,  however,  to  this  review,  it  may  be 
proper  to  make  a  few  explanatory  remarks  of  a  general  character. 
And,  in  the  first  place,  in  regard  to  the  nature  of  the  interest,  it 
is  to  be  considered,  that  it  is  wholly  unimportant,  whether  it  be  a 

to  show  when  they  were  appointed,  or  adrantage  may  be  taken  of  this  fact  in 
why  they  were  appointed  the  finance  another  mode,  but  I  cannot  assume  that 
committee ;  and,  with  one  single  ezcep-  there  was  a  body  of  directors  who  ought 
tion,  there  is  no  allusion  in  the  bill  to  to  have  been  made  parties  to  the  suit, 
any  other  body  of  directors.  No  doubt  it  But  suppose  there  were  such  a  body  of 
may  be  supposed  there  were  other  direc-  directors,  what  interest  hare  they  diflbr- 
tors ;  but  the  bill  being  silent  as  to  such  ent  ftom  the  other  shareholders  in  re- 
other  directors,  and  no  mention  being  spect  of  what  was  asked  by  this  bill  ?  If 
made  of  any  other  body  of  directors  other  this  biU  sought  to  impeach  the  manage- 
than  the  finance  committee,  how  am  I  to  ment  of  the  directors  in  imputing  to  them 
flay  that  there  were  other  persons  acting  any  improper  conduct,  and  to  hare  the 
as  directors?  The  exception  I  allude  whole  dealings  and  transactions  of  the 
to  is  the  expression  contained  in  a  letter  concern  wound  up,  then  it  might  be  neces- 
which  was  addressed  to  the  plaintiff,  and  sary  to  have  them  parties ;  but  that  is 
in  which  mention  is  made  that  the  direc-  not  so,  and  I  must  assume  aU  that  it 
tors  would  do  so  and  so.  But  that  is  stated  here  to  be  true,  whether  the  truth 
not  an  allegation  of  the  fact  that  there  has  been  cut  out  of  the  bill  by  the  amend- 
were  other  directors;  the  bill  does  not  ments,  as  suggested  by  counsel,  or  not; 
allege  that  there  were,  but  these  gentle-  and,  as  regards  the  relief  asked  here, 
men,  in  writing  an  answer,  say  that  the  there  is  nothing  to  show  that  there  is 
directors  may  do  so  and  so.  Can  I,  any  ground  for  supposing  such  directors 
then,  say,  without  any  further  evidence,  would  have  a  different  interest  from  the 
and  taking  the  biU,  as  I  must  do,  to  be  shareholders  generally.  I  have  now  con- 
true,  that  there  was  a  body  of  directors  sidered  aU  the  different  grounds  raised 
different  from  the  finance  committee  ?  in  support  of  the  demurrer,  and  my  opin- 
Might  not  the  writer  of  that  letter  have  ion  is,  that  the  demurrer  must  be  over- 
meant  the  finance  committee  when  he  ruled."] 
used  the  term  '  directors'?    No  doubt        ^  Bailey  v.  Inglee,  2  Paige,  278. 


140  EQUITY  PLEADINGS.  [CH.  IV. 

legal  interest,  or  an  equitable  interest  of  the  absent  parties  in  the 
subject-matter  of  the  suit ;  and,  subject  to  the  limitations  and  ex- 
ceptions hereafter  stated,  it  is  equally  unimportant,  whether  it  be 
a  present,  direct,  and  immediate  interest,  or  a  future,  remote,  fixed 
interest.  In  either  case,  if  the  interest  of  the  absent  parties  may 
be  affected,  or  bound  by  the  decree,  they  must  be  brought  before 
the  court,  or  it  will  not  proceed  to  a  decree. 

§  138.  In  the  next  place,  an  interest  of  the  absent  parties  in 
the  subject-matter,  ex  directo^  which  may  be  injuriously  affiected, 
is  not  indispensable  to  the  operation  of  the  general  rule ;  for,  if 
the  defendants  actually  before  the  court  may  be  subjected  to  un- 
due inconvenience,  or  to  danger  of  loss,  or  to  future  litigation,  or 
to  a  liability  under  the  decree,  more  extensive  and  direct,  than 
if  the  absent  parties  were  before  the  court,  that  of  itself,  will,  in 
many  cases,  as  we  shall  presently  see,  furnish  a  sufficient  ground 
to  enforce  the  rule  of  making  the  absent  persons  parties.^ 

§  189.  In  the  next  place,  the  plaintiff  may,  by  the  frame  of  his 
bill,  as  by  waiving  a  particular  claim,  avoid  the  necessity  of  mak- 
ing persons,  who  might  be  affected  by  it,  parties,  though  that 
claim  might  be  an  evident  consequence  of  the  rights  asserted  by 
the  bill  against  other  parties.^  This,  however,  is  not  allowed  to 
be  done  to  the  prejudice  of  others.^  Thus,  for  example,  if  the  ob- 
ligee of  a  bond,  to  which  there  are  three  sureties,  the  principal 
obligor  being  dead,  were  to  seek,  by  a  bill  in  equity,  the  full  pay- 
ment of  the  bond  from  the  sureties,  all  the  sureties  must  be  joined. 
But  if  he  should  seek  only  for  his  proportion  from  one  durety  alone, 
the  same  objection  might  not  apply ;  unless  the  absence  of  the 
other  parties  would  be  a  prejudice  to  him.* 

§  140.  In  the  next  place  (as  has  been  well  remarked  by  an 
eminent  author),  in  many  cases  the  expression,  that  all  persons, 
interested  in  the  subject,  must  be  parties  to  the  suit,  is  not  to  be 
understood  as  extending  to  all  persons  who  may  be  consequen- 
tially interested.*  Thus,  in  the  case  of  a  bill,  which  may  be  brought 
by  a  single  creditor  against  the  executor  or  administrator  for  sat- 
isfaction of  his  single  demand,  out  of  the  assets  of  a  deceased 

1  Bailey  v.  Inglee,  2  Paige,  278 ;  Gilb.         <  Mitf.  Eq.  PI.  by  Jeremy.  179, 180. 
For.  Rom.  157.    See  Calvert  on  Parties,        *  Ante,  §  126 ;  Anon.  2  Eq.  Abr.  166, 

ch.  l,p.  9-12.    Post,  §  140, 161, 159, 160,  pi.  7. 
167.  ft  Mitf.  Eq.  PI.  by  Jeremy,  170, 171. 

3  Post,  §  214,  221,  228. 
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debtor  (as  before  noticed),^  although  the  interest  of  every  other 
unsatisfied  creditor  may  be  consequentially  affected  by  the  suit ; 
yet,  that  interest  is  not  deemed  such  as  to  require,  that  all  the 
other  creditors  should  be  parties,  notwithstanding  the  decree,  if 
fairly  obtained,  will  compel  them  to  admit  the  demand,  ascertained 
under  its  authority,  as  a  just  demand,  to  the  extent  allowed  by 
the  court,  in  the  administration  of  assets ;  but  they  will  not  be 
bound  by  any  account  of  the  assets  taken  under  the  decree.'  So, 
in  all  cases  of  bills,  by  creditors  and  legatees  against  the  executor 
or  administrator,  the  persons  entitled  to  the  personal  assets  of  a 
deceased  debtor,  or  testator,  after  payment  of  the  debts  or  legacies, 
are  not  deemed  necessary  parties,  although  interested  to  contest 
the  demands  of  the  creditors  and  other  legatees.^  And  if  the  suits 
be  fairly  conducted,  they  will  be  bound  to  allow  the  demands,  ad- 
mitted in  those  suits  by  the  court,  although  they  will  not  be  bound 
by  any  account  of  the  property  taken  in  their  absence.^  Hence 
it  is,  also,  that  residuary  legatees  need  not  be  made  parties  to  a  bill 

1  Ante,  I  00, 100-103.  parties.    Anoo.  1  Vern.  261 ;  Lawson  v. 

«  Mitl  Eq.  PL  by  Jeremy,  170.  Barker,  1  Bro.  Ch.  808 ;   Post,  §  148, 

»  Mitf .  Eq.  PL  by  Jeremy,  170, 171 ;  160 ;  Dandridge  ».  Custis,  2  Peters,  877 ; 

Dandridge  r.  Custis,  2  Peters,  877.    Bat  Brown  v.  Dowthwaite,  1  Mad.  446.    Mr. 

see  Post,  §  160,  and  notes.  Calrert,  in  his  able  work  on  Parties  in 

*Mitf.  Eq.  PL  by  Jeremy,  170, 171 ;  Eqnity  (p.   20,  21),  speaking  on   this 

Anon.  1  Yern.  261 ;  Wiser  v.  Blachly,  point,  says :  "  There  are  certain  persons 

1  Johns.  Ch.  487 ;  Newland  v.  Champion,  whose  representative    character   is  de- 

1  Tes.  106;  Lawson  r.  Barker,  11  Bro.  rived  from  the  law.    The  most  familiar 

Ch.  803.    It  is  probably  on  this  account,  instance  is  that  of  ezecntors  and  admin- 

tbat  coorts  of  eqnity  are  so  much  dis-  istrators  in  respect  of  the  personal  es- 

poaed  to  favor  suits  brought  by  a  cred-  tate  of  their  testator  or  mtestate.    When- 

itor  on  behalf  of  all  the  creditors,  or  by  ever  a  suit  is  instituted  which  affects  that 

m  legatee  on  behalf  of  all  other  legatees,  personal   estate,  all  the  legatees  have 

as  the  persons,  thus  made  gwui  parties,  precisely  that  kind  of  interest  which  has 

are  entitled  to  appear  and  represent  their  been  specified  in  the  general  rule,  but 

interests  before  the  court,  or  its  author-  they  are  unnecessary  parties,  inasmuch 

iaed  agent  (the  master),  to  whom  the  suit  as  by  law  their  interests  are  protected ; 

is  referred,  for  the  purpose  of  settling  they  themselves  may  be  said  to  be  repre- 

the  accounts  of  the  administration.    But  sented  in  the  pereon  of  the  executor  or 

the  doctrine  in  the  text  is  now  dear-  administrator.    It  would  be  very  incon- 

ly  settled,  although  Lord  Loughborough  venient  to  bring  them  all  in  their  own 

Is  re^rted   once  to  have  doubted  it.  persons  before  the  court,  so  they  are  al- 

Wain Wright  v.  Waterman,  1    Ves.  Jr.  lowed  to  appear  by  their  representatives ; 

813 ;  Lawson  v.  Barker,  1  Bro.  Ch.  808.  thus  an  adequate  protection  is  provided 

The  common  rule  is,  that  in  a   suit  for  their  interests,  and  the  spirit  of  the 

brought  by  a  creditor  or  legatee  against  general  rule  is   adopted,  although  the 

an  executor  or  creditor,  the  residuary  letter  of  it  is,  for  the  sake  of  convenience, 

legatees,  or  distributees,  need  not  be  made  evaded."    But  see  Post,  §  160,  and  notes. 


142  EQUITY  PLEADINGS.  [CH.  IV. 

brought  by  creditors  or  by  specific  legatees  against  them  to  re- 
cover their  debts  or  legacies. 

§  141.  Perhaps  the  true  explanation  of  this  doctrine  is,  that  in 
cases  of  this  sort,  courts  of  equity  proceed  upon  the  analogy  of 
the  common  law,  which  treats  the  personal  representative  of  the 
deceased  debtor  or  testator  as  the  regular  representative  of  all  the 
persons  who  are  interested  in  the  personal  assets,  and  bound  by 
his  bona  fide  acts,  as  far  as  third  persons  are  concerned.^  If  so, 
the  doctrine  stands  upon  a  very  intelligible  and  reasonable  foot- 
ing ;  and  we  shall  presently  see  that,  in  this  view,  it  is  not  pecul- 
iar to  this  class  of  cases.' 

§  142.  And  this  leads  us,  in  the  next  place,  to  suggest,  that 
courts  of  equity  do  not  require  that  all  persons  having  an  in- 
terest in  the  subject-matter  should,  under  all  circumstances,  be 
before  the  court  as  parties.  On  the  contrary,  there  are  cases,  in 
which  certain  parties  before  the  court  are  entitled  to  be  deemed 
the  full  representatives  of  all  other  persons,  or  at  least,  so  far  as 
to  bind  their  interests  under  the  decree,  although  they  are  not,  or 
cannot  be  made  parties.^  (a) 

§  148.  Thus,  f  on  example,  where  real  estate  had  been  purchased 

1  Mitf .  Eq.  Fl.  by  Jeremy,  166,  166 ;        <  Post,  §  148, 160. 
Wiser  ».Blachly,  1  Johns.  Ch.487;  New-        •  See  Calvert  on  Parties,  ch.  1,  §  2, 

land  V.    Champion,  1   Ves.   106 ;   Dan-  p.  20-60. 
dridge  V.  CttstiB,  2  Peten,  377. 

(a)  Officers  or  stockholders  in  a  cor-  Mass.  49;  or  to  a  bill  by  a  part  of  the 

poration  are  not  permitted  to  represent  stockholders  in  a  manufacturing  corpora- 

the  company's  interests  in  a  suit  in  equity,  tion  to  compel  the  payment  of  unpaid 

but  the  corporation  itself  is  a  necessary  subscriptions     by    other    stockholders, 

party  to  a  bill  which  aflfects  its  corporate  Fiery  v,  Emmert,  86  Md.  464.    And  it  is 

rights  or  liabilities.    Thus,  the  corpora-  often  required  by  statute  to  be  a  party, 

tion  is  a  necessary  party  to  a  bill  by  a  even  if  it  is  not  always  a  proper  or  nece«- 

creditor  of  the  corporation  against  its  offi-  sary  party,   to  a  bill  by   a  Judgment 

cers  or  stockholders  who  have  divided  its  creditor  of  the  corporation  to  enforce  a 

assets  among  themselves;   Dearfleld  r.  statutory  liability  against  its  members. 

Nims,  110  Mass.  116 ;  Lyman  v.  Bonney,  Maas.  St.  1862,  ch.  218,  §  4 ;  Pope  v.  Leon* 

101  Mass.  662;  or  to  a  bill  by  a  stock-  ard,  116  Mass.  286.     See  Bogardus  v. 

holder  of  the  corporation  to  protect  the  Roeendale  Manuf.  Co.  7  N.  Y.  147, 151. 

corporate  rights  or  property,  where  the  So,  a  city  or  town  is  a  necessary  party 

corporation  refuses  to  take  proper  meas-  to  a  bill  to  restrain  its  treasurer  from  pay- 

ures  for  that  purpose ;  Davenport  r.  Dows,  ing  out  money  for  illegal  purposes,  even 

18  Wall.  626 ;  Dewing  v.  Perdicaries,  06  though  its  attorney  is  present  at  the  trial, 

U.  S.  103 ;  Hazard  v.  Durant,  11 R.  1. 106,  and  the  corporation  through  him  assumes 

207 ;  or  to  a  bill  which  involves  a  ques-  the  defence  of  the  case.   Allen  n.  Turner, 

tion  of  ultra  vires;  Price  v.  Minot,  107  llGray,480;  Samiav.King,40Qonn.208. 
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by  a  joint  fund,  raised  by  a  subscription,  in  shares  of  more  than 
two  hundred  and  fifty  subscribers ;  and  the  property  had  been 
conveyed  to  certain  persons,  as  trustees,  for  the  subscribers ;  and 
afterwards  a  bill  was  brought  against  the  trustees  for  a  sale  of 
'the  real  estate  under  a  mortgage  made  in  pursuance  of  the  trust, 
it  was  held  not  necessary  for  the  subscribers  to  be  made  parties 
to  the  biU ;  for  the  trustees,  by  the  very  nature  and  constitution 
of  such  a  trust,  must  be  held  sufficiently  to  represent  the  interests 
of  all  the  subscribers ;  and  a  different  doctrine  would  be  attended 
-with  intolerable  hardship  and  inconvenience,  as  it  might  be  im- . 
possible  to  make  all  the  subscribers  parties.^ 

§  144.  Upon  similar  grounds  of  a  vii-tual  representation  of  all 
the  proper  interests,  where  there  is  real  estate  in  controversy, 
-which  is  subject  to  an  entail,  it  is  generally  sufficient  (all  the  par- 
ties having  antecedent  estates  being  before  the  court)  to  make  the 
first  tenant  in  tail  in  esse^  in  whom  an  estate  of  inheritance  is 
vested,  a  party  with  those  claiming  the  prior  interests,  without 
making  any  persons  parties,  who  may  claim  in  remainder,  or  rever- 
sion, after  such  vested  estate  of  inheritance.  It  will  make  no 
difference  in  the  case,  whether  the  bill  be  brought  by  or  against 
such  tenant  in  tail ;  for  in  each  case  he  is  equally  the  representa- 
tive of  the  subsequent  estates  and  interests.^  And  a  decree  for 
or  against  such  first  tenant  in  tail,  will  generally  bind  those  in 
remainder  or  reversion,  although,  by  the  failure  of  all  the  previ- 
ous estates,  the  estates  in  remainder  or  reversion  may  afterwards 
vest  in  possession.^    On  this  account,  it  is,  that  a  person  so  enti- 

1  Van  Vechten  v.  Terry,  2  Johns.  Ch.  tenant   in   tail  in   existence,   mnst  be 

197 ;  Post,  §  150.  made  parties."     This  is  perfectly   cor^ 

*  Poet,  S  1^^  I  Calrert  on  Parties,  rect.  But  he  adds :  "  But  a  remainder^ 
cb.  1,  §  1,  p.  48-52.  man,  expectant  upon  the  estate  tail,  need 

*  Mitf.  Eq.  PL  by  Jeremy,  178;  1  not  be  made  a  party,  because  he  is  not 
Mont  £q.  PI.  63,  64 ;  Cooper,  Eq.  PI.  35,  regarded  in  equity  :  neither  could  he  he 
36 ;  Id.  185, 186 ;  Finch  v.  Finch,  1  Yes.  bound,"  The  first  reason  is  true ;  but, 
Jr.  534 ;  Lloyd  v.  Johnes,  9  Yes.  87, 52-69 ;  from  what  has  been  stated  in  the  text, 
Cockbnm  o.  Thompson,  16  Yes.  826;  the  latter  reason  is  incorrect,  for  lie 
Reynoldson  v.  Perkins,  Ambler,  565.  Mr.  would  be  bound  by  the  decree.  The 
Cooper,  in  his  Equity  Pleadings,  p.  85,  truth  is,  that  Mr.  Cooper  took  the  posi- 
86,  says,  that,  "Where  there  is  a  suit  tion  from  an  anonymous  case  in  2  Eq. 
respecting  a  real  estate,  which  is  settled  Cas.  Abr.  166,  pi.  8,  where  it  is  said,  that 
or  devised  to  one  for  life,  remainder  to  "an  exception  was  taken  to  a  bill  for 
the  first  and  other  sons  in  tail,  in  the  want  of  parties,  because  the  remainder- 
common  way  of  limiting  estates,  all  the  man,  expectant  upon  an  estate  tail,  was 
persons  interested,  as  far  as  the  first  notaparty,  andoneendof  thebiU  was  to 
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tied  in  remainder  or  reversion,  and  afterwards  becoming  entitled 
in  possession,  may  appeal  from  the  decree  made  against  the  per- 
son having  a  prior  estate  of  inheritance,  and  cannot  avoid  the 
effect  of  the  decree  by  a  new  bill ;  ^  for  he  is  treated,  as  being,  in 
some  sort,  a  privy  to  the  decree ;  and  he  may  make  himself  a 
party  to  the  oiHginal  suit,  by  filing  a  supplemental  bill,  to  have 
the  benefit  of  the  proceedings  therein,  for  the  purpose  of  appeal* 
ing  from  the  decree.^ 

§  145.  And,  as  it  is  sufficient  to  bring  the  first  tenant  in  tail 
before  the  court,  if  in  being,  whether  he  be  plaintiff  or  defendant 
in  the  suit ;  so,  if  there  be  no  such  tenant  in  tail  in  being,  the 
first  person  in  being,  entitled  to  the  inheritance,  should  be  made 
a  party ;  and  if  there  be  no  such  person  in  being,  then  the  tenant 
for  life ;  and  in  such  a  case,  the  decree  made  will  bind  the  other 
persons  not  in  being.^  Thus,  if  there  be  a  tenant  for  life  of  an 
undivided  share  of  an  estate,  with  remainders  to  his  unborn  sons 
in  tail,  the  tenant  for  life  may  maintain  a  bill  for  partition,  and 
the  decree  will  be  binding  upon  the  sons,  when  they  come  in  e»se.^ 
So,  if  there  be  a  tenant  for  life,  remainder  to  his  first  son  in  tail, 
remainder  over ;  and  the  tenant  for  life  is  brought  before  the  court 
before  he  has  issue,  it  is  settled  in  equity,  that  the  contingent  re- 


impeach  a  settlement  The  exception  v.  Hort,  1  Sch.  &  Lefr.  ^406,  411 ;  TAoyd 
was  oYemiled,  because  such  remainder-  r.  Johnes,  9  Yes.  61-66. 
man  is  not  regarded  in  equity,  neither  *  Giffard  v,  Hort,  1  Sch.  &  Lefr.  409, 
can  he  be  bound."  8.  c.  Wyatt's  Pract.  411 ;  Osborne  r.  Usher,  2  Bra  Pari.  Cas. 
Reg.  817.  The  statement  from  Mitf.  £q.  814;  s.  c.  6  Bro.  Pari.  Cas.  by  Tomlins, 
PI.  by  Jeremy,  p.  178,  in  the  text,  con-  20 ;  Lloyd  v.  Johnes,  9  Yes.  66,  66,  69 ; 
tradicts  this ;  and  the  cases  of  Lloyd  v.  Cooper,  £q.  PI.  77-88, 186, 186. 
Johnes,  9  Yes.  56,  67;  Glflkrd  v.  Hort,  *  Cooper,  Eq.  PI.  86;  Giffard  v.  Hort, 
1  Sch.  &  Lefr.  408, 409, 411 ;  Reynoldson  1  Sch.  &  Lefr.  407,  408.  See  also  Day- 
V,  Perkins,  Ambler,  566 ;  and  Cockburn  rell  v.  Champness,  1  Eq.  Abr.  400,  pL  4. 
V,  Thompson,  16  Yes.  826,  also  inculcate  It  has  been  remarked  by  Lord  Eldon,  that 
the  doctrine  stated  in  the  text.  Although  there  are  cases  where  it  may  be  proper, 
the  general  rule  is  as  stated,  yet  it  is  not  if  not  indispensable,  to  make  a  subse- 
to  be  taken  as  true,  that  the  remainder-  quent  remainder-man,  after  the  first  ea- 
man  is  universally  bound ;  for  he  is  bound  tate  of  inheritance,  a  party ;  as,  for  exam- 
only  in  cases  where  the  suit'is  not  under  pie,  where  the  prior  estate  of  inheritance 
a  contract  with  the  tenant  in  tail,  but  it  is  a  fee  tail  in  a  minor;  for,  in  such  a 
is  a  suit  to  bind  the  land  in  regard  to  case,  it  may  be  said,  that  the  tenant  in 
charges  or  other  things,  equally  binding  tail  may  never  be  able  to  bar  him ;  and 
and  affecting  all  persons,  who  take  per  if  he  is  joined  in  such  a  case,  it  is  no 
formam  doni.  Lloyd  o.  Johnes,  9  Yes.  cause  for  a  demurrer.  Dursley  v,  Berke- 
67-61.  ley,  6  Yes.  251 ;  Post,  §  792. 

1  Mitf.  Eq.  PL  by  Jeremy,  173 ;  Giffard        «  Gaskell  v.  Gaskell,  6  Sim.  648. 
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nudnder-men  are  barred,  and  (as  has  been  said)  from  necessity.^ 
So,  where  there  are  contingent  limitations  and  executory  devices 
to  persons  not  in  being,  they  may  in  like  manner  be  barred  by  a 
decree  against  a  person  claiming  a  vested  estate  of  inheritance.^ 

§  146.  In  like  manner,  where  a  bill  is  brought  by  a  tenant  in 
tail,  or  by  any  other  person  having  the  first  estate  of  inheritance, 
other  persons,  having  a  subsequent  vested  or  contingent  interest, 
will  generally  be  bound  by  the  decree,  and  will  be  entitled  to  the 
benefits,  as  well  as  to  the  disadvantages  thereof.^  We  say,  they 
will  generally  be  bound ;  for  there  may  be  cases,  in  which  an  ex- 
ception ought  to  be  allowed  under  special  circumstances,  and  in 
which  persons  claiming  subsequent  vested  or  contingent  interests 
after  the  first  estate  of  inheritance,  would  not  be  entitled  to  the 
benefit  or  suffer  the  disadvantage  of  a  former  decree,  had  by  or 
against  the  owner  of  the  first  estate  of  inheritance.^  The  cases 
within  the  exception  must,  however,  stand  upon  peculiar  equities 
and  interests  not  affected  by  the  same  circumstances,  which  attach 
to  the  prior  parties.^ 

§  147.  But  courts  of  equity  are  very  scrupulous  of  affecting  the 
interest  of  persons  not  before  the  court  in  cases  of  this  sort,  where 
their  interest  is  not  dependent  upon  the  prior  estate  of  inheritance, 
and  it  is  practicable  to  make  them  parties.  Hence  this  principle 
of  a  virtual  representation  does  not  apply  to  cases,  where  a  person 
seised  in  fee  is  liable  to  have  that  seisin  defeated  by  a  shifting  use, 
or  conditional  limitation,  or  executory  devise ;  for  in  such  cases  the 
estate  is  not  sufficiently  represented  in  equity  by  persons  having 
the  first  estate  of  inheritance ;  but  the  persons  entitled  to  such 
nse,  limitation,  or  devise,  if  in  esse^  must  also  be  made  parties.^ 
Thus,  if  a  person  is  in  being,  claiming  under  a  limitation  by  way 
of  executory  devise,  not  subject  to  any  preceding  vested  estate  of 
inheritance,  by  which  it  may  be  defeated,  he  must  be  made  a 
party  to  a  bill  affecting  his  rights.^    So,  if  a  person  entitled  to  an 

»  Cooper,  Kq.  Fl.  86 ;  Id.  77-83, 186,  Cas.  447 ;  8.  c.  1  Bro.  Pari.  Cas.  by  Tom- 

186 ;  GiAurd  v.  Hort,  1  Sch.  &  Lefr.  406;  lins,  200 ;  Cooper,  Eq.  Fl.  77-83, 

Post,  §  792.  *  Lloyd  v,  Johnes,  9  Yes.  62,  68,  GO ; 

«  Mitf.  Eq.  PI.  by  Jeremy,  173,  174;  Cooper,  Eq.  PI.  80,  81,  83. 

Cooper,  Eq.  PI.  36,  77-83.  •  Ooodess  v.  WiUiamB,  2  T.  &  CoU. 

*  Lloyd    o.  Johnes,  9   Yes.   62-61 ;  Ch.  696. 

Cooper,  Eq.  PI.  36^  77-88.  *»  Mitf.  Eq.  PI.  by  Jeremy,  174 ;  Sher- 

*  Lloyd  9.  Johoes,  9  Yes.  62,  67,  68,    rit  v.  Birch,  3  Bro.  Ch.  229 ;  Handcock  v. 
60, 61 ;  Wingfleld  v,  Whaley,  2  Bro.  Pari.    Shaeo,  Colles,  Pari  Cas.  122. 

10 
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interest  prior  in  limitation  to  any  estate  of  inheritance  before  the 
court,  should  be  bom  pending  the  suit,  that  person  must  be  brought 
before  the  court  by  a  supplementary  bill.^  So,  if  by  the  deter- 
mination of  any  contingency  a  new  interest  should  be  acquired, 
not  subject  to  destruction  by  a  prior  vested  estate  of  inheritance, 
the  person  having  that  interest  must  be  brought  before  the  court 
in  like  manner.^  So,  if  by  the  death  of  the  person,  having,  when 
the  suit  is  instituted,  the  first  estate  of  inheritance,  that  estate 
should  be  determined,  the  person,  having  the  next  estate  of  in- 
heritance, and  all  the  persons  having  prior  interests  must  be 
brought  before  the  court.'  So,  if  a  bill  is  filed  to  obtain  a  decla- 
ration of  the  rights  of  the  appointees  of  a  personal  fund,  under  a 
will  executed  in  pursuance  of  a  power  of  appointment,  the  parties 
interested,  in  default  of  appointment,  must  be  brought  before  the 
court.* 

§  148.  Upon  grounds  of  a  very  different  nature,  where  a  suit  is 
brought  for  the  execution  of  a  trust  by  or  against  those  claiming 
the  ultimate  benefit  of  the  trust  after  the  satisfaction  of  prior 
charges,  it  is  not  necessary  to  bring  before  the  court  the  persons 
claiming  the  benefit  of  such  prior  charges ;  for  their  interests  are 
not  intended  to  be  touched  by  the  bill.^  Thus,  where  a  bill  ia 
brought  for  the  due  application  or  distribution  of  a  surplus  to  be 
paid  after  payment  of  debts  and  legacies,  or  other  prior  encum* 
brances,  it  is  not  necessary  to  make  such  prior  creditors,  legatees, 
or  other  encumbrancers,  parties.^'  It  is  for  the  like  reason,  that  in 
a  bill  by  a  bond  creditor  for  satisfaction  out  of  the  assets  of  his 
deceased  debtor,  it  is  not  necessary  to  make  any  other  bond  cred- 
itors, or  creditors  of  a  superior  nature,  parties  to  the  suit ;  for  the 
decree  of  the  court  will  merely  direct  an  account  and  payment  by 
the  executor  or  administrator  of  the  deceased  in  the  course  of  ad- 
ministration 5  and  then  the  executor  or  administrator  may  before 
the  master  represent  all  debts,  which  are  prior  to  the  plaintiff's 
debt,  and  have  a  legal  prpferenceJ  Perhaps,  in  a  case  of  this 
latter  sort,  it  may  be  more  correctly  stated,  that  the  executor  or 


1  Mitf.  Eq.  PL  by  Jeremy,  174.  •  Mitf .  Eq.  PI.  by  Jeremy,  176 ;  Par- 

«  Mitf.    Eq.    PL    by   Jeremy.  174;    ker  ».  FuUer,  1  Rusa.  &  MyL  666 ;  Leww 

Cooper,  Eq.  PL  77-79.  v,  Zouche,  2  Sim.  388 ;  Ante,  §  140 ;  Poat, 

»  Mitf.  Eq.  PL  by  Jeremy,  174.  §  150. 

*  Grace  v.  Terrington,  1  CoU.  3.  ^  Anon.  3  Atk.  672;  Ante,  §  100,  note, 

*  Post,  §  149, 161,  230.  101. 
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administrator  is  tbe  trustee  and  proper  representative  of  all  the 
creditors,  as  well  as  of  all  other  persons  interested  as  legatees  or 
distributees.^ 

§  149.  So,  persons  having  demands  prior  to  the  creation  of  a 
trust,  may  enforce  those  demands  against  the  trustees,  without 
bringing  before  the  court  the  persons  interested  under  the  trust,  if 
the  absolute  disposition  of  the  property  is  vested  in  the  trustees.^ 
But,  if  the  trustees  have  no  such  power  of  disposition  (as  in  the 
case  of  trustees  to  convey  to  certain  uses),  the  persops  claiming 
the  benefit  of  the  trust  must  be  made  parties.^  In  many  other 
eases,  persons  having  specific  chains  on  trust  property,  are  also 
necessary  parties.  Thus,  for  example,  if  an  indenture  of  assign- 
ment should  be  made  by  a  debtor,  conveying  all  his  property  to 
such  of  his  creditors  as  should  execute  the  indenture  within  three 
months,  and  twenty  only  of  his  creditors  should  within  the  period 
execute  the  indenture ;  and  a  suit  should  be  brought  by  a  judg- 
ment creditor  to  recover  satisfaction  out  of  the  trust  property, 
upon  the  ground  of  the  priority  of  his  judgment,  all  the  creditors 
\rho  had  signed  the  instrument,  their  names  being  known,  ought 
to  be  made  parties ;  and  an  allegation  in  the  bill  of  their  being 
numerous,  would  not  be  sufficient.^  But  if  there  is  a  general 
trust  for  creditors  or  others,  whose  demands  are  not  distinctly 
specified  ux  the  creation  of  the  trust,  inasmuch  as  their  numbers, 
as  well  as  the  difficulty  of  ascertaining  who  may  answer  the  gen- 
eral description,  might  greatly  embarrass  a  prior  claim  against  the 
tiC^st  property,  the  court  will  dispense  with  their  being  made  par- 
ties.^ Where  a  trust  is  created  for  the  benefit  of  certain  specified 
creditors,  and  a  suit  is  brought  against  the  trustees  for  the  execu- 
tion of  the  trust,  not  only  should  those  creditors  generally  be  made 
parties,  but  the  person  who  created  the  trust  also,  or  his  personal 


1  1  Eq.  Abr.  78;  Anon.  1  Vera.  261;  217;    Newton  v,  Egmont,  4  Sim.  674; 

Brown  r.  Dowthwaite,  1  Mad.  446 ;  Ante,  Kimber  v,  Ensworth,  1  Hare,  298. 
§  136,  140,  141 ;  Dandridge  p.  Custis,         »  Mitf.  Eq.  PI.  by  Jeremy,  176,  citing 

2  Peters,  377.  Franco  v.  Franco,  8  Ves.  75;  Curteis  v, 

*  Mitf.  Eq.  PI.  by  Jeremy,  176 ;  Anon.  Candler,  6  Mad.  128 ;  Ante,  §  76  c,  note, 
1  Vera.  261;  Poat,  §  167,  207,  216,  116a;  Po»t,§  150, 167, 206, 207,  215-217; 
216.  Weatherby  v.  St.  Giorgio,  2  Hare,  624, 

*  Mitf.  Eq.  PI.  by  Jeremy,  176,  176;  626;  Hawkins  v.  Hawkins,  1  Hare,  646; 
Post,  {  167, 163,  207,  216.  216.  Powell  v.  Wright,  7  Beav.  444.     [See 

*  Harrison  v.  Stewardson,  2  Hare,  680;  Gore  v.  Harris,  20  L.  J.  Ch.  74 ;  Steven- 
Ante,  §  108,  104 ;  Post,  §  150,  207,'  216-  son  i;.  Austin,  8  Met  474.] 
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representatives.^     Some  of  the  distinctions,  applicable  to  this  sub- 
ject, will  appear  more  fully  hereafter,^ 

§  150.  It  has  been  laid  down  by  Lord  Redesdale  as  a  general 
rule,  that,  where  any  persons  are  made  trustees  for  the  payment 
of  debts  and  legacies,  they  may  sustain  a  suit,  either  as  plaintiffs 
or  as  defendants,  without  bringing  before  the  court  the  creditors 
or  legatees,  for  whom  they  are  trustees,  which,  in  many  cases, 
would  be  impossible.^  And  the  rights  of  the  creditors  or  legatees 
will  be  bound  by  the  decision  of  the  court,  when  fairly  obtained 
for  or  against  the  trustees.*  In  such  cases,  the  trustees,  like 
executors,  are  supposed  to  represent  the  interests  of  all  persons, 
creditors,  or  l^atees.*  (a)  Indeed,  the  impracticability  of  mak- 
ing the  other  persons  parties,  would  seem  of  itself  a  sufficient 
ground  for  dispensing  with  them.®     It  has,  however,  been  recently 

1  Kimber  ».  Ensworth,  1  Hare,  298 ;  by  deed  and  a  trust  by  will,  for  payment 

Post,  §  207;  Weatherby  v,  St.  Giorgio,  of  debts,  as  to  making  the  heir  a  party.  In 

2  Hare.  624,  626.  the  former  case  (of  deed)  nnless  the  heir 

*  Post,  §  207,  216-217.  is  to  have  the  smplas,  he  need  not  be  made 
>  See  Fenn  v,  Craig,  3  Y.  &  Coll.  216 ;  a  party.  Bnt  in  case  of  a  will,  the  heir  is 

Ante.  §  143, 148 ;  Post,  §  207,  217  ;  (John-  a  necessary  party  to  establish  the  will, 

son  V,  Candage,  81  Maine,  28 ;]  Mitf .  £q.  Harris  v,  Ingledew,  8  P.  Wms.  92.  But  see 

PI.  by  Jeremy,  174.  Post,  §  1^3,  and  note.    See  also  Orders  in 

*  Mitf.  £q.  PI.  by  Jeremy,  174 ;  Wake-  Chancery  of  1841,  cited  Ante,  §  150. 
man  v.  Graver,  4  Paige,  23 ;  Ante,  $  115  a,        •  See  Fenn  v.  Craig,  3  Y.  &  Coll.  216 ; 
189-141, 149 ;  Post,  §  216,  217.  Ante,  $  115  a,  148, 149;  Post,  §  207,  216. 

*  There  is  a  difference  between  a  trust 

(a)  In  Kerrison  v,  Stewart,  98  U.  S.  mining  its  effect  if  he  does.  If  he  has 
165,  it  was  held  that  where  a  trustee  is  been  made  such  a  representative,  it  is 
invested  with  such  powers  and  subjected  well  settled  tliat  his  beneficiaries  are  not 
to  such  obligations  that  the  beneficiaries  necessary  parties  to  a  suit  by  him  against 
are  bound  by  what  is  done  against  him  or  a  stranger  to  enforce  the  trust ;  Shaw  v. 
by  him,  they  are  not  necessary  parties  to  Norfolk  County  Railroad  Co.,  5  Gray,  171; 
a  suit  against  the  trustee  by  a  stranger,  to  Bifield  r.  Taylor.  1  Beat.  91 ;  Campbell 
defeat  the  trust  in  whole  or  in  part.  In  v.  Railroad  Co.,  1  Woods,  876 ;  Ashton  r. 
this  case,  which  was  a  trust  for  creditors,  Atlantic  Bank,  8  Allen,  220;  or  to  one 
Waite,  C.  J.,  said :  "  It  cannot  be  doubted  by  a  stranger  against  him  to  defeat  it  in 
that,  under  some  cireumstances,  a  trustee  whole  or  in  part.  Rogers  o.  Rogera, 
may  representhisbeneflciariesin  all  things  8  Paige,  379;  Wakefield  v.  Grover, 
relating  to  their  common  interest  in  the  4  Paige,  34 ;  Winslow  v.  Minnesota  Rail- 
trust  property.  He  may  be  invested  with  road  Co.,  4  Minn.  313 ;  Campbell  t;.  Wat- 
such  powers  and  subjected  to  such  obli-  son,  8  Ohio,  500.  In  such  cases,  the 
gations  that  those  for  whom  he  holds  will  trustee  is  in  court  for  and  on  behalf  of 
be  bound  by  what  is  done  against  him,  as  the  beneficiaries ;  and  they,  though  not 
well  as  by  what  is  done  by  him.  The  parties,  are  bound  by  the  judgment, 
difficulty  lies  in  ascertaining  whether  he  unless  it  is  impeached  for  fraud  or  collu- 
occupies  such  a  position,  not  in  deter-  sion  between  him  and  tlie  adverse  party." 
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suggested,  that  the  rule  so  laid  down  is  too  broad  and  comprehen- 
sive ;  for  it  is  said,  that  the  almost  universal  rule  is,  to  make  lega- 
tees parties,  whose  legacies  are  charged  on  real  estate ;  and  that 
one  of  the  late  orders  of  the  Court  of  Chancery  was  intended  to 
cure  the  di£Sculty.^ 

§  151.  In  the  next  place,  where  there  is  a  known  interest,  and 
yet  it  will  not  be  bound  or  concluded  by  the  decree,  courts  of 
equity  will  sometimes  dispense  with  the  persons,  representing  that 
interest,  being  made  parties.  It  is  upon  this  ground,  or  one  of  an 
analogpus  nature,  that  the  occupying  tenants  or  lessees,  claiming 
possession  under  the  party,  against  whom  the  bill  is  brought,  and 
^hose  title  to  the  real  property  is  disputed,  are  not  deemed  neces- 
sary parties,  (a)  If,  indeed,  he  had  a  legal  title,  the  title  which  they 
may  have  gained  from  him  cannot  be  prejudiced^  by  any  decision 
on  his  rights  in  a  court  of  equity  in  their  absence.^  But  if  his 
title  were  merely  equitable,  they  may  be  indirectly  affected  by  a 

1  Harrison  v.  Stewardson,  2  Hare,  680,  tate  or  the  proceeds,  or  the  rents  and 

532,  where  Mr.  Vice-ChanceUor  Wigram  profits,  in  the  same  manner  and  to  the 

Bald :  "  It  is  impossible  to  say  that  the  prac-  same  extent  as  the  executors  or  adminis- 

tice  of  the  court  is  in  conformity  with  the  trators  in  suits  concerning  personal  estate 

IMssage  which  has  been  cited  from  Lord  represent  the  persons  beneficially  inter- 

Bedesdale's  treatise ;  for  almost  the  uni-  ested  in  such  personal  estate ;    and  in 

▼ersal  rule  is  to  make  legatees  parties,  such  cases  it  shaU  not  be  necessary  to 

whose  legacies  are  charged  on  real  estate,  make  the  persons  beneficially  interested 

To  relicTe  parties  from  this  necessity,  in  in  such  real  estate,  or  rents  and  profits, 

(!ases  where  trustees  are  fully  empowered  parties  to  the  suit ;  but  the  court  may, 

to  administer  and  distribute  real  estate,  upon  consideration  of  the  matter  on  the 

and  to  place  such  trustees  in  a  position  hearing,  if  it  shall  so  think  fit,  order  such 

analogous  to  that  of  executors,  is  the  pur-  persons  to  be  made  parties."  — "  That  in 

pose  of  the  80th  Order  6f  August,  1841.  suits  to  execute  the  trusts  of  a  will,  it 

In  cases  like  the  present,  the  general  shall  not  be  necessary  to  make  the  heir 

rule  is,  that  all  the  persons  Interested  in  at  law  a  party ;  but  the  plaintiff  shall  be 

the  estate  shall  be  parties  to  the  suit."  at  liberty  to  make  the  heir  at  law  a 

Bat  see  Batten  v,  Parfitt,  2  Y.  &  Coll.  Ch.  party,  where  he  desires  to  have  the  will 

843.    See  also  Ante,  §  140,  141 ;  Post,  established  against  him."    The  Supreme 

§  168,  and  note,  205,  206,  207,  215.    The  Court  of  the  United  States  has  adopted 

Orders  in  Chancery  of  1841,  Orders  30th  the  like  rules.    See  49th  and  50th  of  the 

and  31st,  are  in  the  following  words:  Equity  Rules  of  the  Supreme  Court  of 

"  That  in  all  suits  concerning  real  estate,  the  United  States,  January  Term,  1842. 

which  is  vested  in  trustees  by  devise,  and  See  also  Telfair  v.  Stead,  2  Cranch,  407. 
such  trustees  are  competent  to  sell  and         ^  Mitf.  Eq.  PL  by  Jeremy,  174,  175. 

give  discharges  for  the  proceeds  of  the  See  Lawley  v. Walden,  8  Swanst.  142,  note, 
sale,  and  for  the  rents  and  profits  of  the         *  Mitf.  Eq^  PI.  by  Jeremy,  174,  176; 

estate,  such  trustees  shall  represent  the  1  Mont.  £q.  PI.  64. 
persons  beneficially  interested  in  tlie  es- 

(a)  See  Schwoerer  v,  Boylston  Market  Association,  99  Mass.  285. 
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decision  against  that  title ;  ^  and  on  this  account  it  might  seem  fit, 
that  their  interests  should  be  properly  represented  before  the 
court.  But  the  rule  seems  established  upon  the  ground,  that 
their  rights  are  in  some  sort  represented,  and  so  far  protected,  as 
not  to  be  absolutely  concluded  in  the  suit.  If,  therefore,  it  is 
intended  to  conclude  their  rights  in  the  same  suit,  such  tenants 
or  lessees  must  be  made  parties  to  it.^  And  in  order  to  guard 
against  any  injury  to  the  rights  of  such  tenants  or  lessees,  if  the 
existence  of  their  right  is  suggested  at  the  hearing,  the  court  will 
sometimes  frame  its  decree  expressly  without  prejudice  to  those 
rights,  or  otherwise  qualify  it  according  to  circumstances.^ 

§  152.  Having  made  these  preliminary  explanations,  in  regard 
to  the  nature  and  character  of  the  interests  of  persons,  which  en- 
title them  to  be  deemed  proper  parties  to  the  bill  before  the  court, 
let  us  now  proceed  to  review  some  of  the  principal  classes  of  cases, 
to  which  the  rule  has  been  applied,  from  which  review  its  precise 
force  and  true  bearing  and  objects  may  be  more  distinctly  under- 
stood. 

§  153.  And,  first,  in  cases  of  assignments.^  In  general,  the 
person  having  the  legal  title  in  the  subject-matter  of  the  bill, 
must  be  a  party  (either  as  plaintiff  or  as  defendant),  although  he 
has  no  beneficial  interest  therein  ;  so  that  the  legal  right  may  be 
bound  by  the  decree  of  the  court.  In  cases,  therefore,  where  an 
assignment  does  not  pass  the  legal  title,  but  only  the  equitable 
title,  to  the  property  (as,  for  example,  an  assignment  of  ai  chose 
in  action),  it  is  usual,  if  it  be  not  always  indispensable,  to  make 
the  assignor,  holding  the  legal  title,  a  party  to  the  suit.^    Indeed, 

1  Mitf.  Eq.  PI.  by  Jeremy,  174, 176.  apply  the  land  or  its  proceeds  in  payment 
^  Ibid.  of  the  same.    Bishop  of  Winchester  v. 
«  Mitf.  Eq.  PI.  by  Jeremy,  174,  176.  Midhants  Railway.  L.  R.  6  Eq.  17.] 
[Where,  as  in  the  case  of  the  lessees  of        *  See,  on  this  subject,  Calrert  on  Par- 
railways,  the  principal  interest  in  the  ties,  ch.  8,  p.  239-248;  and  Edwards  on 
undertaking  passes  under  the  lease,  and  Parties,  p.  79^-82. 

by  consequence  tlie  lessees  will  be  the  *  It  has  been  held,  by  B£r.  Chancellor 
parties  primarily  and  chiefly  interested  Walworth,  that  the  assignee  of  a  chose  in 
in  the  decree  sought  for,  it  is  held  proper  action,  who  is  but  a  nominal  owner,  can- 
to Join  the  lessees  as  parties  defendant  not  sue  in  equity ;  but  the  suit  must  be 
in  any  proceedings  in  equity  to  enforce  a  brought  by  the  real  party  in  interest, 
claim  for  land  damages,  on  account  of  Rogers  v.  Traders'  Ins.  Co.  0  Paige.  683. 
lands  taken  by  the  company  and  In  the  See  also  Field  v.  Maghee,  6  Paige,  680. 
occupancy  and  use  of  the  lessees ;  and  But  surely  this  requires  some  qualiflca- 
especially  when  it  is  claimed  to  establish  tion  in  cases  where  although  the  assignee 
a  lien  upon  the  land,  for  the  price,  and  to  has  but  a  nominal  interest,  yet  he  is  a 
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the  rule  is  often  laid  down  far  more  broadly,  and  in  terms  import- 
ing that  the  assignor,  as  the  legal  owner,  must  in  all  cases  be 
made  a  party,  where  the  equitable  interest  only  is  passed.  Thus, 
it  has  been  laid  down  in  a  book  of  very  high  authority,  that  if 
a  bond  or  judgment  be  assigned,  the  assignor,  as  well  as  the 
assignee,  must  be  a  party ;  for  the  legal  right  remains  in  the  as- 
signor.^ But  it  may  well  be  doubted,  whether  the  doctrine  thus 
stated  is  universally  true.^    The  true  principle  would  seem  to  be, 

trustee  for  the  benefit  of  third  penons  cause  it  is  possible  the  obligee  himself 
upon  special  trusts ;  such,  for  example,  may  hare  been  paid,  and  therefore  ne- 
ma  an  assignment  of  a  chose  in  action  for  cessaiy  to  hare  an  answer  as  to  that  par- 
the  benefit  of  creditors  generally.  On  ticolar,  either  from  him  or  his  lepresent- 
the  other  hand,  it  has  been  recently  held  ative."  In  Blake  v.  Jones,  8  Anst.  661, 
by  the  Tice-chanoellor  in  England,  that  one  of  two  residuary  legatees  assigned 
the  assignee  of  a  chose  in  action  (as  of  a  his  share,  and  the  assignee  brought  a  bill 
debt)  cannot,  although  the  real  owner  to  have  his  half  of  the  residue  without 
thereof,  sue  in  equity  therefor,  unless  making  the  representatiye  of  the  assignor 
under  special  circumstances;  such,  for  (who  had  since  died)  a  party.  Upon  an 
example,  as  where  the  assignor  wiU  not  objection,  taken  for  want  of  the  repre- 
permit  the  assignee  to  sue  in  his  name  sentatire  of  the  assignor  being  a  party, 
at  law.  Hammond  v.  Messenger,  9  Sim.  the  court  said,  that  the  bill  was  well 
827,  332.  This  doctrme  seems  new ;  for  enough  without  his  being  a  party,  unless 
the  general  understanding  has  always  where  the  validity  of  the  assignment  is 
been,  that  where  a  party  has  an  equitable  denied,  or  there  appears  to  the  court 
right  he  may  enforce  it  in  a  coUrt  of  some  doubt  upon  that  head.  The  sub- 
equity,  and  he  is  not  driven  to  seek  a  cir-  ject  was  elaborately  considered,  and  the 
cuitous  remedy  at  law,  through  the  instru-  principal  authorities  examined,  in  Treco- 
mentality  of  third  persons.  This  cer-  thick  o.  Austin,  4  Mason,  41-44.  The 
tainiy  is  the  well-established  doctrine  in  doctrine  in  the  text  has  been  confirmed 
America.  Infra,  notes  to  §  158,  p.  152 ;  in  other  cases.  See  Millar  v.  Bear,  8 
Poet,  §  216.  (a)  Paige,  467,  468,  and  Whitney  v.  M'Km- 

1  Mitt  £q.  PI.  by  Jeremy,  179;  Cath-  ney,  7  Johns.  Ch.  144,  where  many  au- 

cart  p.  Lewis,  3  Bro.  Ch.  516 ;  s.  c.  1  Yes.  thorities  in  analogous  cases  are  collected 

Jr.  468 ;  Ray   v.  Fenwick,  8  Bro.  Ch.  and  reviewed.    In  BlaUi  v.  Agar,  1  Sim. 

26,  and  Mr.  Belt's  note  (1).    [M'Kinnle  87,  the  assignors  were  not  made  parties; 

V.  Rutherford,  1  Dev.  &  Bat  £q.  14 ;  but  they  had  an  interest  in  the  suit,  and 

Elliott  V,  Waring,  5  Monroe,  388.]  had  not  parted  with  all  title.    In  Macart- 

*  In  Brace  v.  Harrington,  2  Atk.  285,  ney  v.  Qraham,  2  Sim.  285,  on  a  bill  by 

Lord   Hardwicke  said :    "  It  is  not  ne-  the  last  indorser  to  recover  the  amount 

oessary,  in  every  case   of   assignments,  of  a  lost  bill  of  exchange  against  the  ac- 

where  all  the  equitable  interest  is  as-  ceptor,  it  was  held,  that  the  prior  indors- 

signed  over,  to  make  a  person,  who  has  ers  were  not  necessary  to  be  made  par- 

the  legal  interest,  a  party.    But  if  an  ties.    [So  where  the  acceptor  of  a  bill  of 

obligee  has  assigned  over  a  bond,  and  a  exchange,  who  had  by  the  hands  of  the 

presumption  of  its  being  satisfied  arises  drawer  as  his  agent,  paid  the  amount  of 

from  the  great  length  of  time,"  "the  the  bill  after  it  became  due  to  an  in- 

cause  must  stand  over  to  make  the  rep-  dorsee  for  value,  without  procuring  it  to 

resentative  of  the  obligee  a  party ;  be-  be  delivered  up,  filed  his  bill  against  such 

(a)  But  see,  contra.  Walker  v.  Brooks,  125  Mass.  241,  cited  Post,  p.  153. 
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that  in  all  cases,  where  the  assignment  is  absolute  and  uncondi- 
tional, leaving' no  equitable  interest  whatever  in  the  assignor,  and 
the  extent  and  validity  of  the  assignment  is  not  doubted  or  denied, 
and  there  is  no  remaining  liability  in  the  assignor  to  be  affected 
by  the  decree,  it  is  not  necessary  to  make  the  latter  a  party,  (a) 
At  most,  he  is  merely  a  nominal  or  formal  party  in  such  a  case* 
It  is  a  very  different  question,  whether  he  may  not  properly  be 
made  a  party,  as  the  legal  owner,  although  no  decree  is  sought 
against  him ;  for  in  many  cases  (as  we  shall  see),  a  person  may 
be  made  a  party,  although  he  is  not  an  indispensable  party .^ 
But,  where  the  assignment  is  not  absolute  and  unconditional,  or 
the  extent  or  validity  of  the  assignment  is  disputed  or  denied,  or 
there  are  remaining  rights  or  liabilities  of  the  assignor,  which  may 
be  affected  by  the  decree,  there  he  is  not  only  a  proper  but  a  nec- 
essary party .2  The  general  rule  will  hereafter  occur  under  other 
aspects,  where  the  legal  estate  is  in  one  person,  and  the  equitable 
estate  is  in  another,  and  where  the  equitable  or  legal  interest  as- 
signed still  leaves  some  rights  or  claims  to  be  settled,  in  which 
the  presence  of  the  assignor  may  be  material  to  his  own  interests, 
or  to  those  of  the  adverse  party .^ 

indorsee  for  value,  and  a  subeequent  in-  signejB  of  a  chose  in  action  could  not  sue 

dorsee,  charging  tliat  the   indorsee,  to  in  equity,  unless  under  special  circum- 

whom  the  payment  had  been  made,  had  stances.    On  that  occasion  he  said :  "  If 

afterwards  indorsed  the  bill  to  the  other  this  case  were  stripped  of  all  special  cir- 

defendant,  without  consideration,  in  or-  cumstances,  it  would  be  simply  a  bill 

der  to  recover  the  money  from  the  plain-  filed  by  a  plaintiff   who  had  obtained 

tiff  a  second  time,  and  praying  that  an  from  certain  persons  to  whom  a  debt  was 

action  commenced^  against  him,  for  the  due  a  right  to  sue  in  tlieir  names  for  the 

amount,  might  be  restrained,  and  the  debt.    It  is  quite  new  to  me  that  in  such 

bill  delivered  up  to  be  cancelled,  a  de-  a  simple  case  as  that,  tliis  court  allows 

murrer,  because  the  drawer  of  the  bill  in  the  first  instance  a  bill  to  be  filed 

was  not  a  party  to  the  suit,  was  over-  against  the  debtor  by  the  person  who  has 

ruled.     Earle    v.    Holt,    5    Hare,  180.  become  the  assignee  of  the  debt    I  ad- 

Wherever  the  court  can  see,  in  the  par-  mit   that   if  special  circumstances    are 

ticular  case,  that  there  is  no  necessity  stated,  and  it  is  represented  that,  not- 

for  the  joinder  of  the  assignor,  in  order  withstanding  the  right  which  the  party 

to  conclude  his  rights,  it  will  not  be  re-  has  obtained  to  sue  in  the  name  of  the 

quired,  especially  after  the  case  has  gone  to  creditor,  the  creditor  will  interfere  and 

a  hearing.   Day  v.Cummings,  19  Vt.496.]  prevent  the  exercise  of  that  right,  this 

^  Ibid. ;  Ryan  v.  Anderson,  8  Mad.  174 ;  court  will  interpose  for  the  purpose  of 

Post,  §  156,  167,  note,  169,  178, 181,  189,  preventing  that  species  of  wrong  being 

193,  194,  211,  213,  221.  done;  and  if  the  creditor  will  not  allow 

>  [See  Betton  v.  Williams,  4  Fla.  18.]  the  matter  to  be  tried  at  law  in  his  name, 

'  In  Hammond  v.  Messenger,  9  Sim.  this  court  has  a  jurisdiction  in  the  first 

827,  the  vice-chancellor  held,  that  an  as-  instance  to  compel  the  debtor  to  pay  the 

(a)  See  Cole  v.  Lake  Co.  54  N.  H.  242. 
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§  164;  But  altbongh  the  original  assignor  is  not,  or  may  not, 
under  all  circomstances,  be  a  necessary  party  to  a  bill  to  enforce 
the  rights  of  the  assignee  under  an  equitable  assignment ;  yet  it 
18  generally,  if  not  universally  true,  that  to  a  bill  to  enforce  or  to 
set  aside  such  rights,  the  assignee,  as  the  person  having  the  bene- 
ficial interest,  is  a  necessary  party ;  and  a  bill  brought  by  and 
in  the  name  of  the  assignor  alone,  would  not  be  maintainable.^ 

debt  to  the  plaintiff,  especially  in  a  case  tive  share  in  an  intestate's  estate,  was 

where  the  act  done  by  the  creditor  is  not  .properly  joined  with  the  assignee, 

done  in  collusion  with  the  debtor.    If  in  a  bill  against  the  administrator,  and 

bills  of  this  kind  were  allowable,  it  is  the  other  next  of  kin,  for  an  account  and 

obTioDS  that  they  would  be  pretty  fre-  payment,  and  for  such  misjoinder,  the 

quent ;  but  I  never  remember  any  in-  bill  was  dismissed.    And  see  Pad  wick  i;. 

stance   of   such    a   bill   as    this   being  Piatt,  11  Beav.  508.    The  rule  is  unde- 

llled,  unaccompanied  by  special  circum-  Tiating,  that  no  person  need  be  joined  in 

stances."    This  is  certainly  contrary  to  a  suit  in  equity,  either  as  plaintiff  or  de* 

what  has  been  the  general  understanding  fendant,  upon  the  ground  merely  of  hav- 

in  America,  where  it  has  certainly  been  ing  been  a  party  to  the  contract  if  he  is 

held,  that  every  assignee,  who  has  an  no  longer  interested  in  the  controversy, 

equitable  assignment  or  right,  may  sue  But  in  cases,  where  a  party  still  remains 

in  his  own  name,  and  need  not  use  the  liable  to  certain  consequences  growing 

name  of  his  assignor  either  at  Law  or  in  out  of  the  contract,  and  where  the  suit 

Equity,  and  this  without  any  special  cir-  will  have  a  bearing  upon  such  liability, 

cnmstances    whatsoever,  (a)     Thus,   in  in  such  cases  it  becomes  necessary  to 

Field  V.  Maghee,  5  Paige,  639,  it  was  held  make  him  a  party  to  the  suit.    In  all 

by  3Ir.   Chancellor  Walworth,  that  the  other  cases  the  assignor  of  an  interest  in 

assignee  of  a  chose  in  action  is  not  per-  the  contract  is  not  a  needful  or  proper 

mitted  to  file  a  bill  in  equity  in  the  name  party.    See  Fitch  z;.  Creighton,  24  How. 

of  his  assignor,  who  is  a  mere  nominal  150;  Gaines  v.  Hennen,  24  How.  553.] 
party ;  but  the  bill  should  be  in  his  own        ^   Bromley  v.  Holland,  7  Ves.  2, 11, 12 ; 

name ;  that  is,  in  the  name  of  the  real  8.  o.  Cooper,  9,  19 ;  Kirk  v.  CUrk,  Prec. 

party  in  interest    The  same  point  was  Ch.  275 ;  Burt  v,  Dennet,  2  Bro.  Ch.  225 ; 

affirmed  in  Rogers  v.  Traders'  Ins.  Co.  6  Foord  v.  Lear,  Rep.  Temp.  Finch,  265 ; 

Paige,    588,   598.     See    also  Harris  v,  Movan  v.  Hays,  1  Johns.  Ch.  889 ;  Sells 

Johnston,  8  Cranch,  811,  819.     See  also  v.  Hubbell,  2  Johns.  Ch.  804 ;  Field,  v. 

supra,  note  to  §  153,  p.  150.    [In  Ful-  Maghee,  5  Paige,  539 ;  Humble  t;.  Shore, 

ham  V.  McCarthy,  1  H.  L.  Cas.  708,  it  8  Hare,  119.    But  see  Ante,  §  153,  note, 

was  held  that  the  assignor  of  a  distribu-  [Wiiere  the    estate  in  controversy  has 

(a)   In  Walker  v.  Brooks,  125  Mass.  of  equity  will  not  entertain  a  bill  by  the 

241,  the  Supreme  Judicial  Court  of  Mas-  assignee  of  a  strictly  legal  right,  merely 

sachusetts,  in  an  opinion  by  Gray,  C.  J.,  upon  the  ground  that  he  cannot  bring  an 

in    which  the  authorities,  are  fully  re-  action  at  law  in  his  own  name,  nor  unless 

viewed,  considered  the  position  of  the  it  appears  that  the  assignor  prohibits  and 

author  untenable,  and  regarded    Ham-  prevents   such    an   action    from    being 

mond  V,  Messenger  as  fully  sustained  by  brought  in  his  name,  or  that  an  action  so 

earlier   authorities  in  England    and   in  brought  would  not  afford  the  assignee  an 

this  country.    The  decision,  in  the  Ian-  adequate  remedy." 
gnage  of  the  opinion,  was  that  **  a  court 
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This,  however,  is  but  an  illustration  of  the  ordinary  doctrtbe,  that 
the  real  parties  in  interest  shall  be  brought  before  the  court, 
whenever  their  interests  may  be  affected. 

§  155.  Where  the  assignor  is  a  mere  trustee  for  the  benefit  of 
a  third  person,  upon  a  special  trust,  which  he  violates  by  the  as- 
signment of  the  property,  if  such  third  person  should  bring  a  bill 
to  enforce  the  trust  against  the  assignee,  the  trustee,  or  his  proper 
representatives,  should  be  made  parties ;  for  in  such  a  case  the 
proper  decree  would  be  to  compel .  the  assignee  to  perform  the 
trust,  and  the  trustee  to  stand  as  a  security  for  having  broken 
the  trust.^ 

§  156.  Generally  speaking,  an  assignee,  pendente  lite^  need  not 
be  made  a  party  to  a  bill,  or  be  brought  before  the  court ;  for 
every  person,  purchasing,  pendente  lite^  is  treated  as  a  purchaser 
with  notice,  and  is  subject  to  all  the  equities  of  the  persons,  under 
whom  he  claims  in  privity.^  And  it  will  make  no  difference 
whether  the  assignee  pendente  lite  be  the  claimant  of  a  legal  or 
of  an  equitable  interest,  or  whether  he  be  the  assignee  of  the  plain- 
tiffs or  of  the  defendants.^  (a)     Still,  however,  it  is  often  important 

passed  through  one  or  more  intennediate  equity  have  sometimes  acted  with  for- 
parties,  between  the  primary  assignor  and  bearance  in  allowing  suits  to  proceed  to 
the  ultimate  assignee,  it  is  generally  im-  final  judgment,  without  all  the  parties 
portant  that  such  intermediate  parties  having  joint  interests  with  the  plaintiff 
should  be  made  parties  to  a  bill,  either  or  defendant  being  brought  before  them, 
to  set  aside  the  original  conveyance  on  where  tlie  interests  are  already  suffi- 
the  ground  of  fraud  or  mistake,  or  in  ciently  represented  and  there  is  difficulty 
any  way  to  qualify  the  same.  Wade  v.  in  reaching  some  of  the  others  in  inter- 
Rusher,  4  Bosw.  637.  But  this  will  not  est  by  reason  of  non-residence.  Missis- 
enable  a  party  to  come  into  the  litigation  sippi  Railroad  v.  Ward,  2  Black,  485. 
between  parties,  between  whom  and  him-  See  also  Stimson  v,  Lewis,  36  Vt.  01.] 
self  there  is  no  privity.  Dayton  v.  ^  Burt  v.  Dennet,  2  Bro.  Ch.  225. 
Wilkes,  5  Bosw.  666.  See  also  Webber  v.  ^2  Story  Kq.  Jur.  §  406 ;  Cook  r.  Man- 
Taylor,  6  Jones  £q.  86.  In  a  suit  to  en-  cius,  6  Johns.  Ch.  93 ;  Bishop  of  Win- 
force  a  covenant  not  to  carry  on  a  certain  Chester  v.  Paine,  11  Ves.  194-197 ;  2 
trade,  the  original  covenantor  is  not  a  Story  Eq.  Jur.  §  908 ;  Murray  v.  Ballon, 
proper  party,  if  he  has  parted  with  all  1  Johns.  Ch.  677-681 ;  Metcalfe  ».  Pul- 
his  interest,  and  is  not  in  fault.  Clem-  vertoft,  2  Ves.  &  B.  204.  206 ;  Post, 
enU  V.  Welles,  L.  R.  1  £q.  200.  But  a  §  842,  349-361 ;  Eades  v.  Harris,  1  Y.  & 
cestui  que  trust  is  a  proper  party  to  a  bill  Coll.  Ch.  230 ;  Hoxie  v.  Carr,  1  Sumner, 
against  the  trustees  to  administer  the  178 ;  Green wicli  Bank  v,  Loomis,  2  Sandf. 
trusts  and  .to  render  the  trustees  respon-  Ch.  70. 

sible  for  breaches  of  trust,  not  withstand-  >  Eades  v.  Harris,  1  Y.  &  Coll.  Ch.  230. 

ing  he  may  have  settled  his  share.  Payne  [But  it  has  since  been  held,  that  where 

V.  Parker,  L.  R.  1  Ch.  827.    Courts  of  some  of  the  plaintiffs,  having  only  an 

(a)  Pond  V.  Clark,  24  Conn.  370,  884. 
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to  bring  Bach  assignees  before  the  court,  as  parties,  by  a  supple- 
mentary bill,  in  order  to  take  away  a  cloud  hanging  over  the  title, 
or  to  compel  the  assignee  to  do  some  act,  or  to  join  in  some  con- 
Teyance.  So  that  such  assignee,  although  not  a  necessary  party, 
may  at  the  same  time  be  a  proper  party  at  the  election  of  the 
plaintiff*^  And  an  assignee  after  the  bill  was  filed,  but  before 
mbpcena  was  served,  has  been  held  to  be  a  necessary  party .^ 

§  157.  Where  an  assignment  is  made  by  a  debtor  for  the  bene- 
fit of  his  creditors,  if  any  creditor  seeks  to  enforce  the  trusts,  he 
cannot  sue  alone ;  but  he  must  make  all  the  other  creditors,  pro- 
vided for  in  the  assignment,  parties,  either  by  name,  or  by  bring- 
ing the  suit  on  behalf  of  himself  and  all  the  other  creditors,  who 
may  choose  to  come  in  and  take  the  benefit  of  the  decree.^  But 
the  assignees  themselves  may  file  a  bill  relative  to  the  trust  estate, 
and  to  enforce  its  objects,  without  making  the  creditor  parties ; 
for  the  assignees,  in  such  a  case,  are  the  proper  representatives  of 
all  of  them.^ 

§  158.  It  has  been  said  (as  we  have  already  seen  ^)  that  in 
some  cases  of  assignment  of  this  sort,  where  priorities  are  to  be 
ascertained,  which  are  asserted  by  encumbrancers,  claiming  para- 
mount to  and  not  in  virtue  of  the  assignment,  all  the  creditors, 
entitled  under  the  assignment,  should  be  made  parties  by  name  to 
the  suit,  however  numerous  they  may  be,  since  each  is,  or  may 
be,  interested  in  ascertaining  or  repelling  the  priority  of  the  claims 

equitable  interest  in  the  property  in  ques-  bill  of  revivor  and  supplement.  But  the 
tion,  mortgaged  their  interests,  pending  personal  representatives  of  an  assignor, 
the  suit,  the  mortgagee  was  a  necessary  pendente  lite,  who  never  took  any  inter- 
party.  Solomon  v.  Solomon,  13  Sim.  est  in  the  subject-matter  of  the  suit,  are 
516 ;  and  see  Johnson  v.  Thomas,  11  not  proper  parties  to  a  bill  of  revivor. 
Beav.  501.1  Nutting  v,  Hebdin,  14  Beav.  11.] 

1  2  Story  Eq.  Jur.  {  908,  and  cases        •  Wakeman  r.  Grover,  4  Paige,  23; 

cited  in  note.     Bishop  of  Winchester  Ante,  §  108 ;  Hallett  v.  Hallett,  2  Paige, 

r.Paine,  11  Ves.  197;  Echliffr.  Baldwin,  15;    Egberts    v.  Wood,   3  Paige,  517; 

16  Yes.  267  ;  Mechanics'  Bank  v,  Seton,  Weld  v.  Bonliam,  2  Sim.  &  Stu.  91 ;  Ante, 

1  Peters,  310;  Post,  §  851.    See  Turner  §  149;  Post,  207,  216.    [But  if  all  such 

r.  Wight,  4  Beav.  40 ;  Hoxie  ».  Carr,  1  creditors  be  not  named  in  the  bill,  the 

Sumner,  173 ;  Humble  v.  Shore,  8  Hare,  court  may,  upon  terms,  permit  the  bill  to 

119.  be  amended,  in  that  respect,  at  any  time 

*  Powell  V.  Wright,  7  Beav.  444.  [See  before  a  final  decree.    Haughton  v.  Da- 

bUo  Webster  v.  Hitchcock,  11  Mich.  56,  vis,  28  Maine,  28;  Good  v.  Blewitt,  13 

where  it  wa«  held  that  if  the  plaintiff  as-  Yes.  897.] 

signs  bis  whole  interest  in  the  suit,  the        ^  Wakeman  v.  Grover,  4  Paige,  28 ; 

assignee  may  get  the  benefit  of  the  origi-  Ante,  {  102, 103, 149. 
nal  suit  by  filing  a  bill  in  the  nature  of  a        *  Ante,  §  101. 
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and  charges  of  all  others.^  Perhaps,  upon  principle,  it  is  not  easy 
to  see,  why  it  might  not  be  sufficient,  in  such  a  case,  to  file  the 
bill  on  behalf  of  all  the  creditors  and  encumbrancers ;  thus  mak- 
ing them  all,  in  a  sense,  parties,  to  the  extent  of  asserting  their 
own  rights,  or  of  enabling  them  to  contest  the  matter  before  a 
master.^  And  this  latter  doctrine  seems  to  be  the  true  one  incul- 
cated and  supported  by  the  most  recent  authorities.' 

§  158  a.  Hitherto  we  have  been  speaking  of  assignments  made 
by  the  parties,  and  not  by  mere  operation  of  law.  But  where  a 
party  becomes  an  insolvent  or  a  bankrupt,  his  assignees  must  be 
made  parties  in  all  cases  where  any  interest  in  the  property  does 
or  may  vest  in  them,  (a)  Thus,  for  example,  the  assignee  of  a 
bankrupt  or  insolvent  is  a  necessary  party  to  a  bill  brought  by 
the  bankrupt  or  insolvent  against  another  person  for  the  delivery 
up  of  a  bill  of  exchange  which  belonged  to  him,  prior  to  his 
bankruptcy  or  insolvency.* 

§  159.  Secondly,  in  cases  of  joint  interests,  joint  obligations  and 
contracts,  and  joint  claims,  duties,  and  liabilities.^  In  cases  of 
this  sort,  the  general  rule  is,  that  all  the  joint  owners,  joint  con- 
tractors, and  other  persons,  having  a  community  of  interest  in 
duties,  claims,  or  liabilities,  who  may  be  affected  by  the  decree, 
should  be  made  parties.  The  rule,  however,  does  not  apply  to 
cases  of  joint  and  several  contracts ;  for,  in  the  latter  cases,  ac- 
cording to  present  practice,  t*^.e  bill  may  be  brought  against  one 
or  more  of  the  persons  severally  liable.^    But  in  other  cases  it 

^  Ibid. ;  Ante»  §  183.  whole  copartnership  property  to  the  pay- 

*  Newton  v.  Egmont^  4  Sim.  585 ;  s.  c.  ment  of  tlie  partnership  debts,  and  make 

5  Sim.  130 ;  Burney  t;.  Morgan,  1  Sim.  up  the  deficiency  of  such  debts  out  of 

6  Stn.  35S,  862 ;  Ante,  f  108,  140,  143;  their  individual  property,  it  is  not  necea- 
HaUett  V.  Hallett,  2  Paige,  15.  sary  that  the  assignee  be  a  party  to  a 

>  Ante,  §  101.    But  see  Ante,  §  138.  bill  in  equity,  to  rea>Ter  a  demand  due 

«  Balls  V.  Strutt,  1  Hare,  146 ;  Steele  t;.  the  firm.     Coe  v.  Whitbeck,  11  Paige, 

Maunder,  1  Coll.  585.  [Where  one  copart-  42.] 

ner,  a  bankrupt,  luis  been  discharged  from  ^  See  Edwards  on  Parties,  p.  52-60 ; 

his  debts,  and  it  distinctly  appears,  that  Post,  §  169. 

the  copartnership  is  insolvent,  that  the  as-  ^  The  82d  of  the  Orders  in  Chancery 

signee  in  bankruptcy  has  no  interest  in  of  1841,  provides  :  "  That,  in  all  cases  in 

the  effects  of  the  firm,  and  that  the  sol-  which  the  plaintiff  has  a  joint  and  sev- 

vent  partners  must  of  necessity  apply  the  eral   demand   against   several   persons, 

(a)  Where  a  mortgagee  brings  a  bill  same  position  as  any  other  purchaser 

to  foreclose,  and  the  mortgagor  is  after-  pendente  lite,  and  the  decree  is  binding, 

wards  at^udged  a  bankrupt,  the  latter 's  though  he  is  not  made  a  party.    Eyster 

assignee  in  bankruptcy  stands   in  the  v.  Qaff,  91  U.  S.  521. 


§  158-159*]  PABTIBS  TO  BILLS.  157 

still  prevaQs.  Hence  it  is,  that  one  joint-tenant  cannot  ordina- 
rily sue  or  be  sued,  without  joining  the  other  joint-tenants.^  So, 
tenants  in  common  must  all  sue  and  be  sued  in  cases  touching 
their  common  rights  and  interests.^  So,  persons  having  a  com- 
mon interest  in  a  trust  fund  in  moieties,  must  join  in  a  suit,  where 
redress  is  sought  on  account  of  the  fund  having  been  improperly 
dealt  with.^  So,  where  moneys  have  been  borrowed  by  the  trus- 
tees of  a  turnpike  road,  on  the  security  of  the  tolls,  of  different 
persons,  each  to  receive  his  proportion  of  the  tolls  in  proportion 
to  the  moneys  advanced  by  him,  all  the  creditors  and  mortgagees 
of  the  fund  must  be  made  parties  to  a  bill  brought  by  one  to  have 
the  arrears  of  the  interest  due  to  him  paid  out  of  the  tolls.^    So, 

either  as  principals  or  sureties,  it  shall  and  is  entitled  to  tiie  benefit  of  only  a 

not  be   necessary  to  bring  before  the  share  of  the  tolls,  namely,  a  share  beinr- 

oourt,  as  parties  to  a  suit  concerning  such  ing  such  proportion  to  the  whole  as  the 

demand,  all  the  persons  liable  thereto;  amount  due  to  him  bears  to  the  aggre- 

bat  the  plaintiff  may  proceed   against  gate  amonnt  of  all  the  other  sums  bor- 

one  or  more  of  the  persons  severally  lia-  rowed  on  the  credit  of  the  tolls ;  and  the 

ble."     Cr.  &  Phill.  877.    The  same  rule  question  is,  whether  the  plaintiff,  in  the 

has  been  adopted  by  the  Supreme  Court  absence  of  the  other  mortgagees,  can  sue 

of  the  United  States.    See  Rule  51  of  alone  for  his  share.    He  asks  to  be  paid 

the  equity  rules  of  the  Supreme  Court,  what  is  due  to  him  out  of  the  moneys 

January  Term,  1842.    But  where  one  of  received  or  to  be  received  under  the  acts 

two  sureties,  who  had  joined  the  princi-  of  Parliament,  and  that  a  receiver  of  the 

pal  debtor  in  a  bond,  filed  a  bill  to  set  same  may  be  appointed.    But  the  other 

aside  the  transaction  on  the  ground  of  mortgagees  are  interested  in  those  mon- 

fraud,  and  prayed  an  account  of  the  pay-  eys,  and  the  plaintiff  cannot  be  paid  in 

ment  of  the  bond,  it  was  held  that  the  full  without  duninishing  the  fund  out  of 

principal  debtor  and  the  co-surety  were  which  they  are  entitled  to  be  paid ;  and, 

necessary  parties,  .notwithstanding   the  under  these  circumstances,  I  am  of  opin- 

82d  Order  of  August,  1841.     Albm  v.  ion,  that,  in  this  form  of  suit,  the  plain- 

Houlden,  6  Beav.  148.  tiff  is  not  entitled  to  the  general  relief 

1  Cooper,  Eq.  PI.  86;  Weston ».  Keigh-  which  he  prays,  or  to  more  than  the 

ley,  Rep.  Temp.  Finch.  82.  defendants  have,  by  their  answer,  offered 

«  See  Fallowes  v.  Williamson,  11  Ves.  to  give  him.    The  objection,  however, 

306,  809,  810 ;  Cooper,  Eq.  PI.  66,  66 ;  is  such  that  it  might  have  been  taken  by 

Brookes  v,  Burt,  1  Beav.  106.  demurrer,  and  it  does,  in  fact,  amount  to 

»  Munch  p.  Cockerell,  8  Sim.  219.    See  little  more  than  an  objection  for  want  of 

also  Walker  v.  Symonds,  8  Swanst.  1,  75.  parties ;  and,  under  the  circumstances,  I 

*  Hellish  9.  Brooks,  8  Beav.  22.    In  have  thought  it  right  to  consider,  whether 

this  case  Lord  Langdale  said :  "  As  to  the  the  plaintiff's  claim  to  more  than  six 

form  of  the  suit,  it  is  to  be  observed,  that  years'  arrear  of  interest  is  barred  by  the 

the  tolls,  which  are  collected  under  the  statute  of  limitations."    [Where  B.  &  S. 

acts,  are  the  security  to  which  the  pUun-  gave  a  note  to  A.,  which  B.  alleged  to  be 

tiff,  and  all  other  persons  who  have  lent  usurious ;  and  B.  &  S.  confessed  judg- 

money  on  the  credit  of  the  acts,  are  enti-  ment  on  the  note  after  it  became  due ; 

tied ;  that  the  plaintiff  is  one  of  several,  and  B.,  who  was  only  surety  for  S.,  after- 
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if  A.  be  tenant  for  life  or  years,  remainder  to  B.,  for  life,  and  re- 
mainder or  reyersion  to  C.  in  fee ;  and  waste  be  committed  by  A., 
a  suit  will  not  lie  in  equity  by  B.,  to  stay  waste  by  A.,  without 
making  C.  a  part}^ ;  for  they  have  a  community  of  interest  in  the 
suit.^  But  if  the  remainder  be  to  the  first  and  other  sons  of  B.  in 
fee  tail,  who  are  not  in  eMe^  remainder  to  C.  in  fee,  B.  may  main- 
tain a  bill  for  the  waste ;  making,  however,  the  first  person  enti* 
tied  to  the  inheritance,  C,  if  in  e%se^  a  party ;  although  if  such  • 
sons  were  in  e$$ej  the  first  tenant  in  tail  would  be  a  necessary 
party,  and  the  remainder»man,  C,  would  not  be  a  necessary  party .^ 

§  160.  In  case  of  a  contract  for  the  sale  of  real  estate,  if  the 
Tender  should  die,  and  a  bill  is  brought  by  his  personal  represent- 
atives for  a  specific  performance  of  the  contract,  all  the  heirs  of 
the  vendor  ought  to  be  made  parties,  either  as  plaintiffs,  or  as  de- 
fendants, before  a  specific  performance  is  decreed.'  For  the  same 
reason,  if  the  vendee  should  die,  on  a  like  bill  brought  by  the 
vendor  or  his  personal  representatives,  for  a  specific  performance, 
th^  heirs  (or  devisees,  if  any)  of  the  vendee,  as  well  as  his  per- 
sonal representative,  should  be  made  parties  to  the  bill.^  For, 
although  the  personal  estate  is  primarily  chargeable,  yet  the  real 
estate  purchased  belongs  in  equity  to  the  heirs  or  devisees,  and 
will  be  chargeable  with  any  deficit;  and  they  are,  therefore, 
proper  parties  to  the  account,  and  interested  in  the  charge.^  The 
same  rule  will  apply  to  the  case,  where  a  bill  in  equity  is  brought 
by  heirs  at  law  to  set  aside  a  conveyance,  made  by  their  ancestor, 
for  fraud  and  imposition ;  'for  no  final  decree  will  ordinarily  be 
made,  until  all  the  heirs  are  made  parties,  or  are  before  the  court.^ 

§  161.  In  each  of  these  cases  we  perceive,  that  there  is  a  com- 
munity of  interest  in  all  the  parties,  which  may  be  affected  by 

wards  filed  his  bill  against  A.  alone,  to  set  Hort,  1  Sch.  &  Lefr.  407,  408 ;  Dajrell  r. 

aside  the  judgment,  so  far  as  respected  Champness,  1  £q.  Abr.  400,  pi.  4 ;  Finch 

him,  on  tlie  ground  of  usury ;  and  no  v.  Finch,  1  Ves.  Jr.  584. 

reason  was  stated  why  S.  was  not  made         *  Morgan  v.  Morgan,  2  Wheat.  297, 

a  party,  it  was  held,  that  S.,  having  a  298.    See  Calvert  on  Parties,  ch.  8,  §  8, 

joint  interest  with  B.  to  have  the  judg-  p.  168-170;  Edwards  on  Parties,  p.  129- 

ment  set  aside,  should  have  been  a  co-  186;  Post,  §  177;  Roberts  o.  Marchant, 

complainant,  unless  a  sufficient  excuse  1  Hare,  547. 

was  stated  in  the  bill,  in  which  case  he         *  Townsend  v,  Campemowne,  9  Price, 

should  be  made  a  defendant    Boughton  180 ;  Post,  §  177. 

V.  Allen,  11  Paige,  821.]  *  Townsend  ».  Campemowne,9  Price, 

1  Mollineux  ».  Powell,  8  P.  Wms.  268,  180 ;  Post,  §  177. 

Cox's  note  (F).  «  Harding  v.  Handy,  11  Wheat,  108. 

2  Cooper,  Eq.  R.  86,  86;  Giffard  v.    [See  also  Jennmgs  v.  Jenkins,  9  Ala.  286.] 
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the  decree ;  and  therefore,  all  the  proper  representatiyes  of  that 
interest  are  required  to  be  before  the  court.^  But  if  the  charac- 
ter of  the  suit  should  involve  no  common  right,  title,  or  interest, 
to  be  affected  by  the  decree,  then  all  persons  claiming  in  privity 
of  estate  are  not  necessary  to  be  made  parties*  Thus,  for  example, 
if  there  should  be  a  lease  for  years,  supposed  to  be  limited  to  A.  in 
fee  tail,  remainder  to  B.  in  fee ;  and  A.  should  contract  to  sell 
the  estate  to  C,  and  then  should  bring  a  bill  against  C.  to  enforce 
a  specific 'performance  of  the  contract,  he  would  not  be  justified  in 
making  B.  a  party  to  the  bill,  in  order  to  discuss  the  question, 
whether  he,  A«9  had  an  estate  tail  or  not,  and  what  would  be  the 
claim  of  the  remainder-man  if  he.  A.,  were  to  die  without  issue; 
for  no  party  plaintiff  has  a  right  to  bring  persons,  in  the  situation 
of  remainder-men  before  the  court,  in  order  to  bind  their  rights, 
upon  a  discussion,  whether  a  prior  remainder-man,  had  a  title 
or  not,  merely  to  clear  the  plaintiff's  title.^  So,  a  party  partially 
interested  in  an  estate,  as,  for  example,  a  tenant  for  life,  may 

^  SeeCooper,  Eq.  P1.65;  Anon.  1  Yes.  any  injury  to  any  joint   interest,  and 

Jr.  29 ;  Ward  v.  Northumberland,  2  Anst.  would  not  be  for  the  common  benefit  of 

469.  aU  creditors.    Can  several  underwriters 

*  DeTonsher  v.  Newenham,  2  Sch.  &  on  the  same  policy  maintain  a  joint  bill 

Lefr.  210,  211;  Pelham  v.  Gregory,  1  for  a  discorery  of  fiKts  material  to  their 

Eden,  618;  a.  c.  5  Bro'.  Pari.  486  (S^Bro.  several  defences  against   the   assured  ? 

Pari.  Cas.  204,  Tomlin's  edition).    Upon  (See  Post,  §  687  and  note,  687  a.)    The 

the  ground  of  a  community  of  interests  in  general  doctrine  is,  that  two  or  more 

the  common  objects  of  a  bill,  Mr.  Chan-  separate  creditors  cannot,  for  themselves 

eellor  Kent  has  held  that  where  there  are  alone,  maintain  a  joint  suit  for  an  account 

several  judgment  creditors  claiming  by  of  assets  against  the  executor  or  adminis- 

•everal  and  distinct  judgments,  who  seek  trator ;  but  the  suit  in  such  a  case  must 

the  aid  of  a  court  of  equity  to  render  their  be  for  all  the  creditors,  or  a  distinct  suit 

judgments  available  against  certain  ille-  by  each  several  creditor.    See  Leigh  o. 

gal    fraudulent    acts   of   the  judgment  Thomas,  2  Ves.  812 ;  Brown  v.  Ricketts, 

debtor  equally  affecting  them  all,  they  8  Johns.  Ch.  666,  666 ;  Ante,  §  100.    In 

might,  to  prevent  multiplicity  of  suits,  Birkley  v,  Presgrave,  1  East,  226,  Lord 

unite  in  one  bill  for  themselves  alone,  Kenyon  said:  "It  is  not  competent  in 

and  were  not  driven  to  maintain  separate  general  to  file  a  bill  which  will  conclude 

bills ;  and  that  the  joint  bill,  founded  on  the  interests  of  persons  not  named.  There 

such  separate  judgments,  would  not  be  are,  indeed,  some  excepted  cases  to  that 

demurrable  for  multifariousness.    Brink-  rule ;  as  in  the  instance  of  creditors,  one 

erfaofif  V.  Brown,  6  Johns.  Ch.  160,  161.  of  whom  may  file  a  bill  for  himself  and 

Seealso  s.p.  Dix  9.  Briggs,  9Paige,606;  the   rest   of   the  creditors,  seeking  an 

Sizer  v.  Miller,  9  Paige,  006;  Post,§  280,  account  of  the  estate  of  their -deceased 

687,  637  a.    But  it  may,  perhaps,  deserve  debtor  for  payment  of  their  demands* 

consideration,  whether  a  common  interest  But,  generally  speaking,  a  court  of  equity 

merely  in  the  result  of  a  suit  would  jus-  will  not  take  cognizance  of  distinct  and 

tify  such  a  bill,  since  it  would  not  involve  separate  claims  of  different  persons  in 
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maintain  a  suit  to  set  aside  a  conveyance  of  sacb  interest  fraud- 
ulently obtained  from  him,  without  making  the  other  persons  in- 
terested in  the  estate  parties ;  for  they  have  no  concern  whatever 
in  the  conveyance.^ 

§  162.  The  same  principles  apply  to  persons,  who  are  a&ected 
by  a  common  charge  or  burden ;  for,  ordinarily,  they  must  all  be 
made  parties,  not  only  for  the  purpose  of  ascertaining  and  contest- 
ing the  right  or  title  to  it ;  but  also  for  the  purpose,  if  it  should 
be  established,  of  a  contribution  towards  its  discharge  among  them- 
selves. Thus,  for  example  (as  we  have  already  seen),  where  a 
rent  charge,  charged  upon  several  estates,  or  upoq  one  estate  in 
the  hands  of  different  tenants,  is  sought  to  be  enforced  in  equity, 
all  the  persons  in  interest,  as  owners,  or  tenants,  or  otherwise  en- 
titled, are  required  subject  to  the  exceptions  before  stated)  to  be 
made  parties.*  So,  where  a  judgment  is  a  lien  upon  different 
parcels  of  land,  if  the  owner  of  one  parcel  seeks  to  exonerate  the 
same,  and  to  obtain  contribution,  he  must  make  all  the  owners  of 
the  other  parcels  parties ;  for  he  is  not  entitled  alone  to  an  assign- 
ment of  the  judgment,  or  to  any  contribution,  without  all  the 
proper  parties  being  before  the  court.* 

one  snit,  though  standing  in  the  same  made  to  their  recoyery."  Hensedthelike 
relative  situation.  I  have  known  the  illus^tion  in  Rayner  v.  Julian,  2  Dick. 
attempt  sometimes  made,  where  an  estate  677.  In  general,  too,  it  may  be  stated 
has  been  contracted  to  be  sold  in  parcels  that  persons  having  entirely  distinct  and 
to  many  different  persons,  to  file  a  bill  in  separate  interests,  and  not  having  any 
the  names  of  all  of  them  to  compel  a  community  or  priority  of  obligation  or 
specific  performance ;  which  has  been  duty,  or  connected  in  any  wrong,  are  not 
constantly  reAised.  Bills  in  equity  for  a  to  be  joined  in  a  bill  as  defendants  sim- 
discovery,  are,  for  the  most  part,  auzil-  ply  because  the  plaintiff  has  a  similar 
iary  to  proceedings  in  a  court  of  law ;  right  or  claim  against  each  of  them, 
and  it  does  not  follow  that  a  court  of  Many  of  the  cases  on  this  subject  are 
equity  has  jurisdiction  over  the  subject-  reviewed  in  the  learned  opinion  of  Chan- 
matter  because  it  would  compel  a  discov-  cellor  Kent  in  the  case  in  6  Johns.  Ch. 
ery.  Such  a  proceeding  does  not  change  160;  Post,  §  286  and  note,  286  a,  286  6, 
the  nature  of  the  jurisdiction  over  the  687  and  note,  637  a. 
original  matter.  The  objection,  there-  ^  Henley  v.  Stone,  3  Beav.  865 ;  Post, 
fore,  arising  from  multiplicity  of  actions,  §  185.  [See  Richardson  o.  Nixon,  2 
is  of  no  weight  in  a  case  like  the  present.  Jones  &  Lat.  250.] 
The  same  inconvenience  would  exist  if  '  Ante,  |  08;  Anon.  Carey,  88;  Eq. 
there  were  many  persons  owners  of  differ-  Abr.  72 ;  Harris  v.  Ingledew,  8  P.  Wms. 
ent  parts. of  a  cargo,  and  an  injury  were  01,  94;  Attorney-General  v.  Jackson,  11 
to  happen  to  the  whole  from  the  miscon-  Yes.  867;  Adair  v.  New  River  Co.,  11 
duct  of  the  captain.  They  must  all  bring  Yes.  444 ;  Benson  v,  Baldwyn,  1  Atk.  508. 
their  several  actions  for  their  respec-  '  Avery  v.  Petten,  7  Johns.  Ch.  211 ; 
tive  losses,  and  no  objection  could  be  Post,  §  185. 
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§  163.  For  the  same  reasons,  where  debts  are  charged  on  land 
by  a  will,  in  aid  of  the  personal  assets,  if  the  charge  is  sought  to 
be  enforced  by  a  sale,  or  otherwise  against  the  land,  the  heirs  or 
the  devisees  affected  thereby,  as  well  as  the  personal  representa- 
tiyes,  are  ordinarily  necessary  parties.^  But  it  is  otherwise  where 
the  real  estate  of  the  deceased  party  is  by  statute  made  personal 
assets  for  the  payment  of  his  debts  (as  is  the  case  of  real  estate  m 
British  India),  for  there  it  is  unnecessary  to  make  the  heir  or 
devisee  of  the  estate  a  party  to  a  suit  for  the  administration  of  the 
assets.*  And  since  the  EngUsh  statute  of  8  and  4  William  lY.  ch. 
104,  which  makes  the  real  estate  of  the  deceased  subject  to  his 
debts,  it  does  not  seem -necessary  to  make  the  heir  a  party  to  a 
creditor's  bill,  in  order  to  establish  the  will  against  the  heir  ;  for 
in  such  a  case  th#  claim  of  the  creditors  against  the  real  estate  is 
paramount  to  the  title,  both  of  the  heir  and  the  devisee.^    In  such 

1  Ben7  v.  Aakham,  2  Vern.  26;  Post,  Phill.  877.    The  like  rales  have  been 

§  172;  Brown  v.  Weatberbj,  10  Sim.  adopted  by  the  Supreme  Court  of  the 

125;  8.  c.  12  Sim.  6, 11, 12;  Post,  {  176,  United  States.    See  Rules  40th  and  50th 

305,  206.  of   the  Supreme  Court  of  the   United 

*  Story  r.  Pry,  1  T.  &  Coll.  Ch.  608. ,  States,  January  Term,  1842.    See  also 

The  same  doctrine  has  been  adopted  by  Ante,  f  87,  160. 

the  Supreme  Court  of  the  United  States        '  Goodchild  v,  Terrett,  5  Bear.  808. 

in  cases  where,  by  the  local  law,  lands  The  statute  provides,  that  "  When  any 

are  made  liable  for  the  payment  of  debts,  person  shall  die  seised  of  or  entitled  to 

See  Telfair  v.  Stead,  2  Cranch,  407,  418,  any  estate  or  interest  in  lands,  tenements, 

and  the  Statute  of  5  Geo.  IL  ch.  7,  §  4,  or  hereditaments,  corporeal  or  incorpo- 

making  lands  in  the  colonies  chargeable  real,  or  other  real  estate,  whether  free- 

with  the  debts  of  the  party ;  Post,  §  172,  hold,  customaryhold,  or  copyhold,  which 

180;  Goodchild  v.  Terrett,  5  Bear.  808.  he  shall  not  by  his  last  will  hare  charged 

Bat  see,  apparently,  contra,  Brown    v.  with  or  devised  subject  to  the  payment 

Weatherby,    10   Sim.    125.     [This   last  of  his  debts,  the  same  shall  be  assets  to 

case  was  overruled  in  Bridges  v,  Hinz-  be  administered  in  courts  of  equity  for 

man,  16    Sim.  71.]     In   some   of   the  the  payment  of  the  just  debts  of  such 

American  States  (as  in  Massachusetts),  persons,  as  well  debts  due  on  simple  con- 

a  sale  of  the  real  assets,  may,  by  statute,  tract  as  on  specialty ;  and  the  heir  or  heirs 

be  made  for  the  payment  of  debts,  by  the  at  law,  customary  heir  or  heirs,  devisee 

executor  or  administrator,  by  the  au-  or  devisees  of  such  debtor,  shall  be  liable 

thority  of  the  proper  court  of  probate  or  to  all  the  same  suits  in  equity  at  the  suit 

other  court  of  law,  upon  the  petition  of  of  any  of  the  creditors  of  such  debtor, 

the  executor  or  administrator,  and  in  whether  creditors  by  simple  contract  or 

SQch  case  the  order  is   made  without  by  specialty,  as  the  heir  or  heirs  at  law, 

making  the  heir  or  devisee  a  party  to  devisee  or  devisees  of  any  person  or  per- 

the  suit.    Ex  parte  Rulluff,  1  Mass.  246 ;  sons  who  died  seised  of  freehold  estates 

Grignon  9.  Astor,  2  How.  810.    The  gen-  was  or  were  before  the  passing  of  this  act 

etal  doctrine  is  also  now  modified   in  liable  to  in  respect  of  such  freehold  es- 

England  by  the  Orders  in  Chancery  of  tates  at  the  suit  of  creditors  by  specialty  in 

1841,  cited  Ante,  {  160,  note,  1  Cr.  &  which  the  heirs  are  bound ;  provided  al- 
ii 
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cases  the  real  estate  becomes  legal  assets ;  but  the  testator  may 
nevertheless  charge  his  real  estate  by  devise  with  his  debts,  and 
then,  it  seems,  they  are  equitable  assets.^ 

§  164.  So  on  the  other  hand,  where  a  bill  is  filed  to  have  the 
benefit  of  a  charge  on  an  estate,  all  persons  must  be  made  parties, 
who  claim  an  interest. in  the  chaige.^  On  the  same  ground,  where 
legacies  are  made  chargeable  on  real  estate,  all  the  legatees,  whose 
legacies  are  so  chai'ged,  should  be  made  parties  to  the  bill ;  ^  although, 
if  their  legacies  had  been  payable  out  of  the  personal  estate  only, 
all  the  legatees  need  not  be  made  parties.^  But  persons  having  a 
prior  interest  or  encumbrance  upon  the  property,  are  not  nece^ 
sary  parties  to  such  a  suit ;  for  their  interests  are  not,  and  cannot 
be  touched  in  the  suit.^ 

§  165.  Upon  similar  grounds,  where  there  ar^  divers  persons, 
having  in  succession  an  interest  in  particular  property,  as  A.  for 
life,  and  B.  in  remainder,  there,  if  a  bill  be  filed  to  transfer  the 
property,  or  in  any  other  manner  to  touch  the  rights  or  interests 
of  all  the  parties,  they  must  all  be  made  parties  to  the  bill.^  But, 
as  tenants  for  life  may  have,  in  certain  cases,  rights  distinct  from 
and  unconnected  with  those  in  remainder,  such  for  example,  as  a 
right  to  a  partition  for  life,  a  bill  to  enforce  any  such  rights  may 
be  maintained  without  the  remainder-man  being  made  a  party .^ 

§  166.  Upon  similar  grounds,  in  cases  of  persons  having  a  joint 
interest  in  personal  estate,  such  as  the  part-owners  of  a  ship,  all 
the  persons  in  interest  must  be  made  parties,  either  as  plaintifPs 
or  as  defendants,  as  the  circumstances  of  the  case  may  require.^ 

ways,  that,  in  the  administration  of  the  Morse  i;.  Sadler,  the  bill  was  brought  hy 

assets  by  courts  of  equity  under  and  by  one  legatee  on  behalf  of  himself  and  all 

virtue  of  this  act,  all  creditors  by  spe-  the  legatees ;  but  it  was  held,  that  they 

cialty  in  which  the  heirs  are  bound,  shall  must  all  be  made  actual  parties,  as  the 

be  paid  the  full  amount  of  the  debts  due  legacies  were  charged  on  land.    Ante, 

to  tliem  before  any  of  the  creditors  by  §  150 ;  Post,  §  205. 

simple  contractorby  specialty  in  which         &  Parker  9.  Fuller,  1  Russ.  &  Myl. 

the  heirs  are  not  bound  shall  be  paid  656 ;  Ante,  §  149 ;  Post,  §  193. 

any  part  of  their  demands."  «  Sherrit  v.  Birch,  3  Bro.  Ch.  229; 

1  Charlton  v.  Wright,  12  Sim.  274.  Mitf .  Eq.  PI.  by  Jeremy,  178, 174 ;  Anon., 

9  Newton  u.  Egmont,  6  Sim.  130 ;  8.  c.  12  Mod.  560 ;  Berry  v,  Askham,  2  Yem: 

4  Sim.  585 ;  Faithful  v.  Hunt,  8  Anst.  26 ;  Rayley  v.  Best,  1  Russ.  &  Myl  659 ; 

751 ;  May  v.  Selby,  1  Y.  &  Coll.  Ch.  235;  Post,  §  185. 
Ante,  §  160;  Post,  §  205,  206.  ^  Baring  ».  Nash,  1  Ves.  &  B.  551. 

«  Post.  §  205.  "See  Calvert  on  Parties,  ch.  8,  §  19, 

«  Morse  v.  Sadler,  1  Cox,  852 ;  Faith-  p.  260-268. 
ful  V.  Hunt,  8  Anst.  751.    In  the  case  of 
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Thus,  if  an  account  is  sought  of  the  earnings  of  a  ship,  all  the 
part-owners  must  be  made  actual  parties  directly,  and  not  by  a 
bill  merely  on  behalf  of  all,^  unless  indeed,  there  should  arise, 
Trhich  is  rarely  the  case,  the  exception  of  numerousness.^  On  the 
other  hand,  if  two  or  more  part-owners  or  others  are  liable  to  a 
demand,  all  the  parties  liable  must  be  brought  before  the  court ; 
and  unless  some  clear  exception  to  the  rule  exists,  the  suit  cannot 
be  proceeded  in  against  one  alone.^ 

§  167.  Upon  similar  grounds,  wherever  a  suit  is  brought  by  or 
against  partners,  all  of  them  must  be  joined  in  the  suit,  either  as 
plaintiffs,  or  as  defendants.^  This  is  particularly  the  case  if  the 
bill  prays  the  dissolution  of  a  company.^  And  if  one  of  the  part- 
ners should  die,  and  a  remedy  should  be  sought  in  equity  against 
his  personal  representative  for  the  joint  debt,  the  surviving  part- 
ners should  also  be  made  parties ;  for  they  have  an  interest  to 
contest  the  debt,  and  a  right  to  be  heard  in  taking  the  account.^  (a) 

1  Moffatt  V,  Farquhanon,  2  Bro.  Ch.  Thomas,  2  Ves.  312,  818.    There  is  an 

388,  and  Mr.    Belt's   note;   Masse/  v.  exception  in  the  case. of  a  suit  brought 

Dayies,  2  Yes.  Jr.  817 ;  Ireton  v.  Lewes,  against  a  partnership,  where  there  is  a 

Rep.  Temp.  Finch,  96:  East  India  Co.  dormant  partner;  for  the  plaintiff  has 

r.  Keave,  6  Yes.  173,  186 ;  *Perrdtt  i;.  his  election  to  make  him  a  partner  or 

Bryant,  2  T.  &  CoU.  61,  68.  not.    Hawley  v.  Cramer,  4  Cowen,  717 ; 

<  Good  i^.  Blewitt,  13  Yes.  397,  401.  £x  parte  Hodgkinson,  19  Yes.  291 ;  Ex 

s  Jackson  v.  Rawlins,  2  Yem.  195;  parte,  Norfolk,  19  Yes.  467;  Ex  parte 

Pierson  9.  Robinson,  8  Swanst.  189,  note ;  La}?  ton,  6  Yes.    488;    Ex    parte    Ham- 

Cowslad  V.  Cely,  Prec.  Ch.  83;  Wey-  per,  17  Yes.  408.   It  seems,  also,  that 

mouth  0*  Boyer,  1  Yes.  Jr.  416, 422.    So,  in  a  suit  brought  by  partners,  a  dormant 

in  a  bill  for  a  specific  performance  of  partner  need  not  join,  if  the  defendant 

a  contract  respecting  land  (as  we  shall  has  been  contracted  with  by  the  osten- 

presently  see),  the  only  proper  or  neces-  sible  partners  only.    [Goble  v.  Gale,  7 

sary  parties  are  ordinarily  the  vendor  Blackf.  218.]    But  the  authorities   are 

and  vendee.    Post,  §  226  b.  not  clear  to  the  point.    See  CoUyer  on 

-*  Moffatt  V.  Farquharson.  2  Bro.  Ch.  PArtnership,  ch.  5,  §  1,  art.  4,  p.  892,  and 

388;  Ireton  17.  Lewes,  Rep.  Temp.  Finch,  cases  there  cited.    Calvert  on  Parties, 

96 ;  Pierson  p.  Robinson,  3  Swanst.  139 ;  ch.  3,  §  16,  p.  260-268 ;  Edwards  on  Par- 

Weymouth  v.  Boyer,  1  Yes.  Jr.  416.    If  ties,  52-69. 

a  necessary  party  will  not  consent  to  be  •  Harvey  v,  Bignold,   8  Beav.  843 ; 

made  a  plaintiff,  though  his  interest  is  Hills  v.  Nash,   1   Phill.  694;  Decks  v. 

the  same  side  as  that  of  the  plaintiff;  he  Stanhope,   14   Sim.  67 ;  Ante,  §  186  6. 

may  be  made  a  defendant.    Fallowes  v.  [See  also  M'Bride  v.  Lindsay,  16  Jur.  686.] 

Williamson^    11    Yes.    313;    Leigh    v.  «  Wilkinson  v.  Henderson,  1  Myl.  & 

(a)  Hills  V.  M'Rae,  9  Hare,  297.    To  partner's  interest  and  share  in  the  firm 

a  biU  by  a  person  who  has  succeeded  to  assets,  all  the  partners  are  necessary  par- 

the  right  of  one  partner,  by  purchase  ties,  as  there  must  necessarily  be  a  settle- 

from  him,  or  as  his  personal  representa-  ment  of  the  partnership  accounts.    Bank 

tive,  or  as  assignee  in  bankruptcy  or  v.  CarroUton  Railroad,  11  Wall.  624. 
insolvency,  to  obtain  the  benefit  of  such 
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In  the  conyerse  case  of  a  suit  in  equity,  brought  against  the  sof- 
viving  partners,  to  receive  payment  out  of  the  partnership  efiEects, 
it  seems  that  the  same  rule  would  for  the  same  reason  prevail.^ 

§  167  a.  The  same  rule  will  apply  to  a  case  where  a  creditor, 
who  is  a  creditor  of  a  partnership  of  seven  persons,  and  is  also  a 
creditor  of  a  separate  partnership  of  two  of  those  seven,  files  his 
bill  against  the  personal  representatives  and  devisees  of  two  of  the 
deceased  partners  (one  belonging  to  each  firm),  and  against  the 
assignees  of  the  surviving  partners,  alleging  that  the  joint  estate 
is  insufficient  to  pay  the  joint  debts,  and  praying  payment  out  of 
the  real  and  personal  assets  of  the  deceased  partners ;  for  the  bill 
is  not  multif aiious,  and  will  be  sustained.^ 

K.  582,  588 ;  Brown  v.  Weatherby,  12  creditors,  has  a  right  to  have  the  surplus 

Sim.  0,  9, 10;  Holland  v.  Prior,  1  Myl.  &  of  the  separate  estate  of  each  of  the  de- 

K.  287,  240 ;  Devajnes  v.  Noble,  Sleech's  ceased  partners,  which  may  remain  after 

case,  1  Mer.  689-572 ;  Fierson  v.  Robin-  payment  of  their  separate  debts,  applied 

son,  8  Swanst.  189.    See  also  Bowsher  v,  to  pay  such  part  of  the  partnership  debts 

Watkins,  1  Russ.  &  Myl.  277;  Schole-  as  the  joint  estate  may  not  be  sufficient 

field  V.  Heafleld,  7  Sim.  667 ;  Dalies  v.  to  satisfy.    Now,  it  seems  to  me,  that  for 

DaTies,  2  Keen,  534 ;  Butts  v,  Genung,  5  the  purpose  of  ascertaining  what  is  the 

Paige,  254;  [Cherry  v.  Monro,  2  Barb,  surplus  of  the  separate  estate  of  A.,  one 

Ch.  627 ;  ]  Thorpe  v.  Jackson,  2  Y.  &  Coll.  of  the  deceased  partners,  the  suit  most 

553 ;  Post,  §  178  and  note.    See,  in  2  be  conducted  in  such  a  manner  as  that 

Keen,  752,  the  form  of  a  decree  to  take  the  persons  interested  in  the  separate 

an  account  of  a  deceased  partner's  inter-  estate  of  B.,  the  other  deceased  partner, 

est,  where,  since  his  death,  new  partners  shall  know  what  is  the  true   surplus, 

have  been  admitted.  Because  it  is  of  rery  little  use  to  have  a 

1  There  does  not  seem  to  be  any  case  suit  in  order  to  ascertain  what  is  the  sur- 

directly  deciding  this  point ;  but  the  anal-  plus  of  the  separate  estate  of  A.,  con- 

ogous  case  of  joint  obligors,  in  §  169,  is  in  ducted  in  such  a  manner  as  not  to  bind 

its  favor.    Another  question  may  arise,  those  who  are  interested  in  the  separate 

whether  the  surviving  partners,  suing  in  estate  of  B.    And  it  appears  to  me  that, 

equity  for  a  partnership  debt  or  claim,  are  inasmuch  as  if  those  interested  in  the 

bound  to  join  the  personal  representa-  surplus  of  the  separate  estate  of  B.  are 

tive  of  the  deceased.    See  §  168,  note.  not  present  in  a  suit  which  is  instituted 

9  Brown  v.  Weatherby,  12  Sim.  6.  for  the  purpose  of  ascertaining  what  is 
In  this  case,  Sir  L.  Shad  well  said  :  "  Here  the  surplus  of  the  separate  estate  of 
a  creditor  of  the  partnership  of  the  seven,  A.  as  against  the  persons  interested  in 
who  is  also  a  creditor  of  the  partnership  the  surplus  of  the  separate  estate  of  B., 
of  the  two  (those  two  being  two  of  the  nothing  is  done.  Because,  if  you  filed  a 
seven),  has  filed  his  bill  against  the  per-  separate  bill  for  the  purpose  of  ascertain- 
sonal  representatives  and  devisees  of  the  mg  what  was  the  surplus  of  the  separate 
two  deceased  partners,  and  the  assignees  estate  of  B.,  you  would  have  to  do  all 
of  the  surviving  partners,  alleging  that  over  again,  in  that  suit,  that  which  was 
the  joint  estate  is  insufficient  to  pay  the  before  done  in  the  suit  filed  for  the  pur- 
joint  debts.  Taking  that  to  be  the  case,  pose  of  ascertaining  what  was  the  sur- 
the  plaintiff)  who   represents  the  joint  plus  of  the  separate  estate  of  A.;  and  I 
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§  168.  In  relation,  however,  to  the  case  of  part-owners  and 
others,  engaged  in  a  common  adventure,  in  order  to  ascertain 
whether  they  are  all  to  be  joined  in  the  suit,  we  are  to  see,  not 
only  whether  there  is  a  joint  adventure,  but  whether  all  the  profits 
and  losses  are  to  be  borne  and  taken  by  all  in  certain  agreed  pro- 
portions ;  or,  whether  some  are  to  share  a  proportion,  only  as  a 
mode  of  payment  of  wages.  In  the  latter  case,  such  sharers  need 
not  be  made  parties ;  in  the  former  case,  they  must  all  be  made 
parties,  or  the  bill  be  filed  on  behalf  of  all.  Thus,  where  there 
were  a  number  of  fishing-boats  employed  in  a  particular  fishery, 
and  the  adventurers  consisted  of  the  owners  of  the  boat,  the  owners 
of  the  nets,  and  the  crew  of  the  boat,  among  whom  the  proceeds  of 
each  boat  were  arbitrarily  divided,  according  to  a  particular  agree- 
ment, thus  sharing  the  profits  and  losses  of  the  adventure ;  it  was 
held,  that  all  of  the  adventurers  ought  to  be  parties  to  a  bill  affect- 
ing the  common  interest.^  But  in  the  like  case,  if  the  crew  were 
not  jointly  interested  in  the  profits  and  losses,  but  were  to  receive 
a  certain  proportion  in  lieu  of  wages,  or  as  a  mode  of  calculating 
wages,  they  would  not  be  necessary  parties.' 

§  169.  Upon  similar  grounds,  in  cases  of  joint  bonds  or  obliga- 

apprehend  that  it  was  npon  that  phn-  a    stockholder,    on    hehalf  of   himself 

dpie  thaZ  Sir  John  Lea<4^  decided  in  the  and  all  other  stockholders,  against  the 

case  of  Wilkinson  v.  Henderson.    And  chairman,  directors,  and  secretary  of  a 

though  I  admit  that  there  maj  be  some  railway  company,  to  restrain  them  from 

inconvenience  resulting  from  making  all  acting  upon  an  agreement  dated  some 

the  parties  interested  in  the  different  sep-  years  before,  and  entered  into  between 

arate  estates,  parties  to  the  same  suit,  the  company  and  six  other  railway  com* 

yet  I  am  fisr  from  thinking  that  all  in-  panics  for   the  general  regulation  and 

convenience  is   avoided   by    instituting  assimilation  of  the  traffic  tolls  on  the 

separate  suits  against  the  parties  inter-  several  railways,  as  being  uitra  vires,  and 

ested  in  the  several   separate  estates ;  to  the  damage  of  the  company  and  its 

the  result  of  which  would  be  tliat  you  members,  the  six  other  companies  ought 

would  hare,  as  against  the  parties  inter-  to  have  been  made  parties  to  tlie  bill ; 

ested  in  each  of  the  separate  estates,  to  this  point  being  raised  by  a  preliminary 

make  out  that  you  have  duly  administered  exception.] 

the  separate  estate  of  every  other  partner.  ^  Perrott  v.  Bryant,  2  Y.  &  Coll.  61, 

So  that,  as  it  appears  to  me,  unless  you  B6,  68.     In    Scholefield   v,  Heafleld,  7 

do  it  all  at  once  by  one  suit,  you  may  Sim.  667,  the  vice-chancellor  said :  "  I 

have  to  do  four  or  five  times  over  that  can  understand,  in  a  general  case,  that 

which  you.  have  done   once   already."  there  may  be  a  suit  by  the   surviving 

See  also  Brown  v.  Douglas,  11  Sim.  288.  partners  in  a  firm,  which  comprehended 

>  Coppard  r.  Paige,  Forrest,  1.    [In  A.,  against  the  surviving  partners  in  an- 

Hare  v.  North  Wesfern  Railway  Co.  1  other  firm,  which  also  comprehended  A., 

Johns.  &  H.  262,  Vice-Chancellor  Wood  without  making  the  personal  representa- 

beld   that  where    a  bill  was  filed  by  tive  of  A.  a  party."    Post,  §  178. 
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tions,  all  the  parties,  obligors,  and  obligees,  are  required  to  be 
made  parties  to  the  suit.^  It  has  been  said,  that  in  regard  to  the 
obligors,  this  is  only  a  rule  of  convenience,  and  to  save  those  who 
are  severally  charged,  the  trouble  of  a  new  suit  for  a  contribution 
against  those  who  are  not  charged,  and  not  a  rule  of  necessity ; 
and  therefore  it  may  be  dispensed  with  in  certain  cases.'  This  is 
true.  But,  then,  the  exceptions  all  stand  upon  special  grounds ; 
and  the  rule  is  now  firmly  established,  as  one  of  general  obligation, 
in  this  as  well  as  in  all  other  classes  of  cases.  It  has  even  been 
pressed  to  the  extent  of  declaring,  that  where  the  bond  is  several, 
as  well  as  joint,  all  the  obligors,  whether  principals  or  sureties, 
must  be  made  parties,  to  avoid  circuity  of  action,  not  only  because 
they  are  entitled  to  contribution,  but  also  because  they  are  entitled 
to  have  the  assistance  of  each  other,  in  taking  the  account  of  what 
remains  due  on  the  bond.^  The  same  rule  is  also  applied,  where 
one  of  the  obligors  is  dead ;  for  in  such  a  case  his  personal  repre- 
sentative, as  well  as  the  survivors,  must  be  made  parties  to  a  suit 
in  equity,  brought  for  payment  of  the  debt,  whether  it  be  for  pay- 
ment by  the  survivors  alone,  or  out  of  the  assets  of  the  deceased.^ 
In  cases  also,  where  a  suit  is  brought  against  a  surety,  founded 
upon  a  bill,  alleging  that  the  principal  has  been  released  with  the 
consent  of  the  surety,  and  praying  payment  of  the  surety,  the 
principal  must  be  made  a  party ;  for  perhaps  he  may  be  liable  to 
contribute  to  relieve  the  surety.^  There  are,  however,  exceptions 
to  the  general  rule  standing  upon  peculiar  grounds.  Thus,  if,  in 
the  cftse  of  a  joint  and  several  bond,  one  of  the  obligors  (either  a 
piincipal,  or  a  surety),  is  insolvent,  he  need  not  be  made  a  party .^ 

i  Anon.  2  Freem.  127;  Cockburn  v,  factorily  to  answer.    The   same   point 

Thompson,  16  Ves.  826 ;  Madox  v.  Jack-  seems  to  have  been  held  in  Stanley  r. 

son,  8  Atk.  406 ;  [Young  v.  Lyons,  8  GiU,  Stock,  Mosely,  288,  and  in  Eq.  Abr.  03, 

162 ;]  Ante,  §  169 ;  Edwards  on  Parties,  K.    (1).    This    doctrine,   however,    has 

9»-102 ;  Calvert  on  Parties,  ch.  8,  §  14,  been  overruled  in  the  later  cases.    See 

p.  286-289.  Madox  r.  Jackson,  8  Atk.  406 ;  Anger- 

2  Cranbome  r.   Crispe,  Rep.  Temp,  stein  v,  Ckrk,  2  Dick.  738 ;  Cockburn  v. 

Pinch.  106.  Thompson,  16  Ves.  826 ;  Bland  v,  Win- 

>  Madox  V,  Jackson,  3  Atk.  406 ;  An-  ter,  1  Sim.  &  Stu.  246. 
gerstein  v.  Clark,  2  Dick.  738;  8.  c.  8         *  Madox  i?.  Jackson,  3  Atk.  406;  An- 

Swanst.  147,  note  ;  Cockburn  v.  Thomp-  gerstein  v.  Clark,  2  Dick.  738;  Bland  v, 

son,  16  Ves.  826 ;  Bland  i>. Winter,  1  Sim.  &  Winter,  1  Sim.  &  Stu.  246.    * 
Stu.  246.    Lord  King,  in  Collins  v.  Grif-         »  Brooks  v.  Stuart,  1  Beav.  612,  519. 
fith,  2  P.  Wras.  818,  held  otherwise,  in         «  Cockburn  p.  Wiompson,  16  Ves.  326 ; 

the  case  of  a  joint  and  several  bond,  upon  Madox  v.  Jackson,  8  Atk.  406 ;  [Young  v. 

reasoning,  wliich   seems  difficult  satis-  Lyons,  8  GiU,  162 ;  Montague  v.  Turpin, 
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So,  if  the  suit  is  against  the  principal  alone,  without  the  sureties, 
the  latter  being  insolvent,  or  not  having  paid  any  thing,  and  the 
bill  of  the  plaintiff  seeks  nothing,  except  against  the  principal,  the 
bill  is  maintainable,  although  the  sureties  might,  if  the  plaintiff 
had  so  elected,  have  properly  been  made  parties.^ 

§  170.  Thirdly,  in  cases  of  administration.  In  general,  it  may 
be  stated,  that  wherever  the  personal  assets  of  the  deceased  in  the 
hands  of  his  executors  or  administrators,  or  belonging  to  them, 
may  be  affected  by  the  decree,  they  should  be  made  parties.' 
Therefore,  where  a  claim  to  the  property  in  dispute  would  vest  in 
the  personal  representative  of  a  deceased  person,  such  representa- 
tive should  be  made  a  party.  So,  where  there  is  a  trust  term 
vested  in  executors  or  administrators,  and  it  is  required  to  be  as- 
signed, they  should  be  made  parties.  If,  in  such  cases,  there  is  no 
general  personal  representative  of  the  deceased,  an  administration 
will  nevertheless  be  necessary ;  although,  where  it  can,  by  the 
local  law,  be  so,  it  may  be  limited  to  the  particular  subject-matter 
of  the  suit.^  In  some  cases,  indeed,  where  it  has  appeared  at  the 
hearing,  that  the  personal  representative  of  the  deceased  was  not 
a  party  to  the  suit,  but  ought  to  be  so  in  the  ulterior  proceedings, 
the  court  has  directed  that  the  representative  should  be  brought 
in,  and  heard  in  the  proceedings  before  the  master,  without  re- 
quiring the  representative  to  be  made  a  party  by  the  bill,  or  other- 
wise. In  such  a  case,  he  is  considered  as  a  party  in  the  subsequent 
proceedings.^ 

§  171.  So,  in  all  cases,  where  a  suit  is  instituted  respecting  the 

8  Gratt  458] ;  Aogentein  v.  Clark,  2  Post,  |  214 ;  Calvert  on  Parties,  ch.  8, 

Dick.  738;  8.  c.  8  Swanst  147,  note.  |  2,  p.  189-161;  Edwards  on  Parties, 

^  Cockbom  17.  Thompson,  16  Yes.  826;  107-128;    [Allen  v.    Simons,   1    Curtis, 

Madoz  V.  Jackson,  8  Atk.  406 ;  Haywood  122.] 

9.  Grey,  6  Mad.  118;  Angerstein  v,  *  Mitf.  Eq.  Pi.  by  Jeremy,  178 ;  Ford- 
Clark.  2  Dick.  788;  a.  c.  3  Swanst.  147,  ham  v.  Rolfe,  Tamlyn,  1. 
note.  The  case  of  Chaplin  v.  Cooper,  1  ^  Mitf.  £q.  H.  by  Jeremy,  177, 178 ; 
Yes.  &  B.  16,  has  been  thought  to  justify  Ante,  1 100,  note.  In  some  cases  it  may 
the  conclusion,  that,  in  case  of  a  joint  be  proper,  eren  if  not  indispensable,  to 
bond  by  a  principal  and  surety,  a  bill  join  the  personal  representative  of  the 
may  be  filed  by  the  principal  alone,  with-,  former  representative  of  a  deceased  per- 
out  the  surety,  to  restrain  the  creditor  son  as  a  co-defendant  As  for  example, 
from  proceeding  at  law  to  enforce  a  joint  in  a  suit  by  a  creditor  against  the  present 
judgment  on  the  bond.  I  do  not  under-  personal  representative  of  the  deceased, 
stand  that,  upon  its  actual  circumstances,  the  former  representative,  who  has  re- 
it  justifies  any  such  conclusion.  ceived  assets,   may  be  made  a  party. 

>  Humphreys   v.   Humphreys,   8   P.  This  subject  is  very  largely  discussed  in 

Wms.  849;  Lowe  v.  FarUe,  2  Mad.  101 ;  Holland  v.  Prior,  1  Myl  &  K.  289-248. 
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trusts,  actual  or  constructive,  of  a  will,  affecting  the  personalty,  as 
for  the  payment  of  a  legacy,  or  an  annuity,  or  for  marshalling  as- 
sets, or  for  the  payment  of  debts,  or  for  the  distribution  of  the 
residue,  the  executor  or  administrator  must  be  made  a  party .^ 
Even  the  insolvency  of  the  executor  or  administrator  will  not,  in 
such  a  case,  be  an  Excuse  for  not  making  him  a  party,  since  the 
bill  necessarily  seeks  a  discovery  of  the  assets.'  And  an  allegation 
that  all  the  testator's  debts,  and  the  other  legacies  bequeathed  by 
his  will,  had  been  paid,  and  that  there  were  assets  ultra  in  the 
hands  of  the  defendant,  to  satisfy  the  plaintiff's  legacy,  has  been 
held  not  to  be  sufficient  to  dispense  with  the  presence  of  a  personal 
representative  of  the  testator.^  (a) 

§  172.  There  are  also  a  variety  of  cases,  in  which  the  executor 
or  administrator  (as  well  as  the  heir  or  devisee)  must  be  made  a 
party  to  a  bill,  seeking  the  enforcement  of  debts  against  the  real 
estate,  which  are  properly  and  primarily  chargeable  upon  the 
personal  assets,  but  which  are  also  chaigeable  upon  the  real 
estate.^  Thus,  for  example,  where  a  testator  charges  his  real,  as 
well  as  personal,  estate  with  the  payment  of  his  debts ;  inasmuch 
as  the  personalty  is  by  the  known  rules  of  law  first  chargeable 
with  these  debts,  and  the  real  estate  is  only  an  auxiliary  fund, 
the  executor  or  administrator  (as  well  as  the  heir  or  devisee)  is 
an  indispensable  party,  not  only  to  take  an  account  of  the  assets. 

See  Williams  ».  Williams,  9  Mod.  299;  Eyre,  2  Atk.  61;  s.  c.  8  Atk.  841;  Ante, 

Parker  v.  Parker,  9  Beav.  144.  §  140, 141. 149. 

1  Cooper,  Eq.  PI.  84 ;  Ante,  §  140, 141,  «  Penny  v.  Watts,  2  Phill.  149.  [But  if 
149 ;  Post,  §  214.  It  seems,  that  every  one  of  two  executors  dies  before  the  corn- 
bill,  brought  to  obtain  the  benefit  of  an  roencement  of  a  suit  for  the  administra- 
interest  accruing  by  intestacy  in  the  tion  of  the  estate,  his  representatives  are 
general  assets,  must  not  only  make  the  not  necessary  parties.  Clark  v,  Webb, 
personal  representative  a  party,  but  it  16  Sim.  161.| 

must  further  charge,  that  there  is  a  sur-  *  Mitf .  Eq.  PI.  by  Jeremy,  176 ;  Brown 

plus  belonging  to  the  plamtiff  after  the  v.  VTeatherby,  10  Sim.  126;  Calvert  on 

discharge  of  all  his  debts  and  aU  encum-  Parties,  ch.  8,  §  2.  p.  189-161 ;  Id.  §  8.  p. 

brances;  otherwise  it  will  be  bad  on  de-  162-170;  Edwards  on  Parties,  107-128; 

murrer.    Stephens  v.  Frost,  2  Y.  &  Coll.  Id.  129-136.    But  see  Goodchild  v.  Ter- 

rett,  5  Beav.  398 ;  Ante,  §  150  and  note, 


297. 

2 


Cooper,  Eq.  PL  84,  85 ;  Ashurst  ».    163  and  note ;  Post,  §  180. 


(a)  In  RowseU  v.  Morris,  L.  R.  17  Eq.  decree  can  be  made  in  the  suit,  even 

20,  Sir  G.  Jessel,  M.  R.  held  that  a  suit  though  an  executor  de  son  tort  and  the 

for  administration  is  defective  where  the  trustees  of  the  real  estate  are  before  the 

legal  personal  representative  is  not  before  court.    But  see  contra,  Coote  v.  Whitting- 

the  court ;  and  that  if  he  is  not  made  a  ton,  L.  R  16  Eq.  534 ;  In  re  Lovett,  8  Ch. 

party,  and  none  has  been  appointed,  no  D.  198.    See  Post,  §  178,  note  (a). 
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and  to  disclose  whether  there  is  any  deficiency  (for  an  averment 
to  that  effect  in  the  bill  will  not  be  sufficient)  ;  but  also  to  make 
the  decree  attach  primarily  to  the  personal  assets,  and  secondarily 
only  to  the  real  estate.^ 

§  173.  It  is  upon  the  same  ground,  that  where  an  obligor,  or 
coTcnantor,  has,  by  his  bond  or  covenant,  bound  his  heirs  to  the 
performance  of  the  obligation  or  covenant,  if  he  should  die,  and  a 
suit  should  be  brought  to  enforce  the  obligation  or  covenant  in 
equity  against  the  heir ;  in  such  a  case  the  executor  or  .adminis- 
trator would  be  a  necessary  party,  although  it  would  be  other- 
wise at  law ;  for  the  natural  fund  for  the  payment  of  debts  is 
the  personal  estate,  and  this  ought  first  to  go  in  ease  of  the  land.^ 

§174.  In  support  of  this  doctrine  it  has  been  said,  that  a  court 
of  equity  delights  to  do  complete  justice,  and  not  by  halves ;  as 
first  to  decree  the  heir  to  perform  the  covenant,  or  to  pay  the 
bond,  and  then  to  put  the  heir  upon  another  bill  against  the  ex- 
ecutor or  administrator,  to  reimburse  himself  out  of  the  personal 
assets,  which,  for  aught  that  appears,  may  be  more  than  sufficient 
to  answer  the  demand.'  But,  where  the  executor  or  administra-* 
tor  and  heir  are  both  brought  before  the  court,  complete  justice 
may  be  done,  by  decreeing  the  executor  or  administrator  to  per- 
form the  covenant,  or  to  pay  the  bond,  as  far  as  the  personal 
estate  will  extend ;  the  rest  to  be  made  good  by  the  heir,  out  of 
the  real  assets.^ 

§  175.  Notwithstanding  the  apparent  reasonableness  of  this  doc- 
trine, it  is  not  a  little  remarkable,  that  courts  of  equity  have  refused 
to  act  upon  it,  where  a  mortgagee  brings  a  bill  to  foreclose  the 
mortgage  against  the  heir  of  the  mortgagor ;  for  in  such  a  case  it 
has  been  held,  that  although  the  mortgage  is  primarily  a  debt, 
charged  upon  the  personal  assets,  yet  it  is  not  necessary  to  make 

»  Fordham   r.  Rolfe,  1  Tamljn,  1 ;         *  Knight  v.  Knight,  8  P.  Wms.  883 ; 

Mitf.  Eq.  PI.  by  Jeremy,  176, 177 ;  Har-  Galton  v.  Hancock,  2  Atk.  486;  Madoz 

ris  r.  Ingledew,  3  P.  Wms.  92,  94,  »8;  v,  Jackson,  8  Atk.  406;  Cooper,  Eq.  PL 

Berry  v.  Askham,  2  Vem.  26.    See  Ma-  88,  39.    There  is  an  exception,  if  the 

dox  r.  Jackson,  8  Atk.  406,  407 ;  Ante,  §  personal  representation  is  in  controversy 

168;  PoBt,  §  176, 180;  [BeaU  r.  Taylor,  in  the  Ecclesiastical  Court;  for  in  such 

2  Gratt.  582.]  case,  the  representative  being  made  a 

<  Knight  V.  Knight,  8  P.  Wms.  888;  party  will  be  dispensed  with,  at  least, 
Cooper,  Eq.  PL  88,  89 ;  Plunket  t?.  Pen-  where  the  bill  is  for  discovery,  in  order 
•on,  2  Atk.  5t ;  Madox  v.  Jackson,  8  Atk.  to  preserve  the  debt.  Plunket  v,  Penson, 
406;  1  Story,  Eq.  Jnr.  §  671,678:  Gal-  2  Atk.  61;  Ante,  §  91;  Bradshaw  v. 
ton  9.  Hancock,  2  Atk.  482,  484,  486.  Ontram,  18  Yes.   234 ;   Daniel  v.  Skip- 

<  Kni^it  V.  Knight,  8  P.  Wms.  838.  with,  2  Bro.  Ch.  165,  Mr.  Belt's  note. 
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the  personal  representative  of  the  mortgagor  a  party.  For  it  is 
said,  that  the  mortgagee  is  not  in  any  way  bound  to  intermeddle  with 
the  personal  estate,  or  to  run  into  an  account  thereof ;  and,  if  the 
heir  would  have  the  benefit  of  having  the  personal  estate  applied  in 
exoneration  of  the  real,  h€  must  enforce  that  right  by  filing  a  bill.^ 
§  176.  Upon  the  same  ground  of  bringing  in  the  party,  who  is 
primarily  liable  for  the  debt,  in  aid  of  him,  who  is  only  seconda- 
rily liable,  and  thus,  without  further  litigation,  of  accomplishing 
in  one  suit  complete  justice  between  all  the  parties,  if  a  bill  in 
equity  seeks  satisfaction  of  a  debt  due  by  a  covenant  or  obligation, 
binding  the  heir  of  the  debtor,  out  of  real  assets  devised  by  the 
debtor  to  a  devisee,  the  heir  of  the  debtor,  and  also  his  personal 
representative,  as  weU  as  the  devisee,  must  ordinarily  be  made  a 
party  ;  for  if  any  assets  have  descended  to  the  heir,  they  are  first 
applicable  to  the  discharge  of  the  covenant  or  obligation,  unless 
the  assets  devised  are  charged  with  debts  in  exoneration  of  the 
heir.'  So,  where  a  testator  has  devised  his  lands,  and  has  sub- 
jected the  timber  growing  thereon  to  hi9  debts,  it  seems,  that 
the  devisee  as  well  as  the  personal  representative,  should  for 
the  same  reason  be  made  a  party  to  a  bill  by  a  creditor,  to  re- 
cover his  debt.^  Indeed,  it  has  been  said  to  be  a  general  rule, 
that  wherever  a  suit  is  brought  for  the  administration  of  the 
real  assets  of  a  testator,  the  heir,  as  well  as  the  devisee,  and  the 

ft 

1  Duncombe  v.  Haosley,  cited  8  P.  Why,  on  the  general  principle  stated  in 

Wma.  333,  Mr.  Cox's  note  (A) ;  Cooper,  Knight  r.  Knight,  8  P.  Wms.  838,  the 

£q.  Pi.  88.    See  Post,  §  186,  196 ;  Cal-  heir-at-law,  as  the  party  primarily  bound 

yert  on  Parties,  ch.  8,  §  3,  p.  167, 168.  to  pay  the  debt,  if  he  lias  real  assets,  as 

^   Mitf.    £q.    PI.    by   Jeremy,    176 ;  between  himself  and  the  devisee,  might 

Cooper,  £q.  PI.  88 ;  Gawler  v.  Wade,  1  not  be  made  a  party,  it  is  not  easy  to 

P.  Wms.  99,  100;    Warren  v,  Stawell,  say.  See  Galton  &.  Hancock,  2  Atk.  482- 

2  Atk.  125;  Galton  v,  Hancock,  2  Atk.  488. 

482-488;  Brown  v.  Weatherby,  10  Sim.  <  Wiser  v,  Blachly,  1  Johns.  Ch.  487. 
125;  s.  c.  12  Sim.  6,  11,  12.  Lands  in  There  could  be  no  doubt  in  the  common 
the  hands  of  the  devisee  are  made  liable  case  of  a  bill  brought  against  the  devi- 
to  the  specialty  debts  of  the  testator  by  see,  to  have  the  timber  applied  to  the 
the  statute  of  8  and  4  Will.  &  Mary,  ch.  payment  of  his  debts.  The  only  doubt 
14 ;  and  the  statute  authorizes  an  action  seemed  to  be,  whether,  in  a  suit  against 
jointly  against  the  heir  and  devisee  on  the  executor,  the  devisee  was  a  necessary 
such  specialties.  By  analogy  to  the  pro-  party,  though  he  might  be  properly 
ceedings  at  law,  courts  of  equity  seem  to  joined,  if  a  deficiency  of  assets  was  sug- 
have  required  the  heir  and  devisee  to  gested.  The  learned  judge  simply  ex- 
be  joined  in  suits  in  equity  to  enforce  pressed  the  inclination  of  his  opinion  in 
such  specialties.  Crawler  v.  Wade,  1  P.  the  case,  which  was  acquiesced  in.  Ante, 
Wms  100;  Warren  v.  Stawell,  2  Atk.  §163;  Post,  §  180. 
125;  Galton  v,  Hancock,  2  Atk.  432,  43a         «  Brown  v.  Weatherby,  10  Sim.  125; 
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personal  repTesentaidyes,  are  necessary  parties.^  But  it  may  well 
be  doubted,  whether  such  a  general  rule  prevailB  either  in  England 
or  America.^ 

§  177.  The  same  doctrine  is  applicable  to  the  case  of  a  contract 
for  the  purchase  of  lands,  where  either  of  the  original  parties  dies 
before  the  contract  is  completed.  If  a  bill  is  brought  by  the  ven- 
dor, to  compel  a  specific  performance  of  the  contract,  the  pur- 
chaser being  dead,  the  personal  representative  of  the  purchaser, 
is  a  necessary  party ;  because  the  personal  assets  are  primarily 
liable  for  the  debt.^  If  the  bill  further  seeks  to  enforce  the  lien 
for  the  purchase-money  on  the  land  itself,  the  heirs  of  the  pur- 
chaser, if  it  is  intestate  estate,  and  the  devisees,  if  it  is  devised, 
are  necessary  parties,  and  the  personal  representative  also;  for 
the  heirs  or  devisees  are  entitled  to  relief  over,  and  to  indemnity 
from  the  personal  assets.^  On  the  other  hand,  if  the  purchaser 
should  die,  and  a  specific  performance  shouM  be  sought  against 
the  vendor  by  the  heirs  of  the  purchaser,  who  are  treated  in 
equity  as  entitled  to  the  benefit  of  the  purchase,  it  would  be  neces- 
sary to  make  the  personal  representative  also  of  the  purchaser 
a  party ;  for  the  heirs  are  entitled  to  have  the  contract  primarily 
paid  or  discharged  out  of  the  personal  assets.^ 

§  177  a.  In  like  manner,  if  the  vendor  should  die,  and  his  per- 
sonal representative  should  seek  a  specific  performance  against 
the  purchaser,  the  heir  or  devisee  of  the  vendor  should  also  be 
made  a  party  to  the  bill ;  for  he  alone  is  competent  to  convey  the 
legal  title  to  the  estate  to  the  purchaser ;  and  the  latter  has  a 
right  to  know,  whether  there  is  any  sound  objection,  which  the 
heir  or  devisee  can  raise  against  the  contract.^ 

§  178.  And  not  only  are  the  personal  representatives  of  the  de- 
ceased proper  parties  in  cases  of  administration,  where  the  personal 
assets  are  concerned ;  but  third  persons,  who  may  have  possession 
of  such  assets,  or  may  be  liable  to  account  therefor,  may  also, 
under  particular  circumstances  (but  hot  otherwise),  be  joined  as 

8.  c.  12  Sim.  6, 11, 12.    See  Ante,  §  168 ;  «  Townsend    v.    Champemowne,    9 

Poit,  §  180.  Price,  180 ;  Ante,  §  160, 172 ;  Post,  177  a. 

1  See  Ante,  §168;  Story  ».  Fry,  lY.  «  Smith   v.    Hibbard,   2    Dick.  780; 

&   ColL    Ch.  608;  Telfair  v.  Stead,  2  Townsend  v,  Champernowne,  9  Price, 

Cranch,  407,  41&    [It  has  recently  been  130 ;  Ante,  §  160. 

held  in  England  that   the  heir  is  not  *  Champion  p.  Brown,  6  Johns.  Ch. 

a  necetsary  party  in  such  case.    Bridges  402 ;  Ante,  §  160. 

V.  Hinxman.  16  Sim.  71,  ovemiling  Brown  *  Roberts  v,  Marchant,  1  Hare,  647. 

r.  Weatherby,  12  Sim.  6.]  *  See  Holland  v.  Prior,  1  Myl.  &  K. 
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parties  in  sacb  a  bill.^  Thus,  for  example,  if  tbere  are  personB, 
^ho  have  possessed  themselves  of  the  estate  of  the  deceased,  or 
are  his  debtors,  and  there  is  collusion^  between  them  and  the 
personal  representatives,  or  the  latter  are  insolvent,  a  creditor  or 
a  legatee,  or  a  distributee,  may  make  such  third  persons  parties  to 
a  bill  against  such  personal  representatives.'  (a)  So,  if  the  exec- 
utor or  administrator  refuse  to  collect  an  outstanding  debt  or 
fund  belonging  to  the  assets,  the  case  falls  within  the  like  pre- 
dicament.8  So,  in  ca^s  of  partnership,  if  the  survivors  become 
insolvent,  a  creditor  may  maintain  a  bill  against  the  personal 
representative  of  a  deceased  partner,  and  join  the  survivors  as 
parties  in  the  bilL^  So,  a  residuary  legatee,  in  a  bill  against  the 
executor  for  an  account,  may  join  the  surviving  partners,  as  a 
party  defendant,  in  order  to  have  a  full  account  of  all  the  personal 
assets  taken  at  the  same  time,  even  without  any  charge  or  proof 

240-244;  Bickley  v,  DorriDgtoD,  West,  partners  beiog  insolyent,  the  latter,  or 

160 ;  Doran  v,  Simpeon,  4  Yes.  G66 ;  Long  those   who   represent   them,  it   should 

r.  Majestre,  1  Johns.  Ch.  806 ;  Post,  §  seem,  ought  to  he  made  parties,  as  proper 

614 ;  Pearse  v,  Hewitt,  7  Sim.  471 ;  Lan-  parties  to  the  account,  and  as  primariljr 

caster  v,  Evors,  4  Beav.  158.  liable  to  pay  the  debt    See  Hamersley  v. 

^  [The  same  rule  holds,  though  there  Lambert,  2  Johns.  Ch.  606 ;  VulliAmj  v. 

is  no  collusion.    Sharland  v,  Mildon,  6  Noble,  8  Mer.  698 ;  [Brown  v.  Weathefby, 

Har&,  469.    See  Ante,  1 170.]  12  Sim.  6] ;  Pierson  v,  Robmson,  8  Swanst 

>  Newland  p.  Champion,  1  Ves.  106,  189;  Wilkinson  v.  Henderson,  1  Myl.  & 

106;  Doran  t;.  Simpson,  4  Yes.  661;  Al-  K.   682;    Devaynes   v.  Noble,  Sleech's 

sager  v,  Rowley,  6  Yes.  748 ;  Bickley  v.  case,  1  Mer.  680,  647.     Ante,  §  167. 
Borrington,  West,  169,  cited  6  Yes.  749;         »  Bowsher  v.  Watkms,  1  Russ.  &  MyL 

Burroughs   v.  Elton,  11    Yes.  29,  86;  277.    But  in  Daries  v,  Davies,  2  Keen, 

Gedge  v,  Traill,  1  Russ.  &  Myl.  281,  note ;  684,  Lord  Langdale  said,  that  the  decis- 

Holland  v.  Prior,  1  Myl.  &  K.  289-248 ;  ion  in  Bowsher  i;.  Watkins,  was  far  from 

Wilson  V.  Moore,  1  Myl.  &  K.  142;  Post,  establishing  the  general  proposition,  that 

I  227,  614  ;  Lancaster  v,  Evors,  4  Bear,  in  every  case  a  bill  might  be  filed  against 

168;  Lund  v,  Blanshard,  4  Hare,  28.  an  executor  and  the  surriving  partner  of 

•  Lancaster  v.  Evors.  4  Beav.  168.  the  testator,  without  charging  or  pror- 

«  Newland  v.  Champion,  1  Yes.  106,  ing  fraud  or  collusion ;  and  that  that  case 
106 ;  Holland  v.  Prior,  1  Myl.  &  K.  240,  turned  on  special  circumstances ;  and 
244,  248 ;  Utterson  v.  Mair,  2  Yes.  Jr.  accordingly  he  overruled  the  doctrine  in 
96;  8.  c.  4  Bro.  Ch.  270;  Ante,  §  167.  the  case  before  him.  On  the  other  hand. 
Upon  the  same  ground,  if  a  suit  in  equity  Mr.  Baron  Alderson,  in  Thorpe  v.  Jack- 
is  brought  against  the  executors  of  a  de-  son,  2  Y.  &  Coll.  668,  held,  that  to  a  bill 
ceased  partner  to  recover  a  debt  from  the  of  Joint  creditors  against  the  estate  of  a 
partnership  on  account  of  the  surviving  deceased  partner,  the  surviving  partner 

(a)  An  executor  who  has  not  proved    De  Q.,  J.  &  S.  274.    An  executor  de  son 
the  will  may  be -made  a  party  to  an  ad-    tort  is  also  a  proper  party  to  such  a  bill, 
ministration  suit,  if  he  has  acted  as  ex-  •  In  re  Lovett,  8  Ch.  D.  198.    But  see 
ecutor,  though  he  may  not  have  received    Ante,  §  171,  note  (a), 
any  thing  as  such.    Yickers  v.  Bell,  4 
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of  collusion.^  Indeed,  it  seems  now  to  be  held,  that  in  all  caaes 
of  a  bill,  to  obtain  satisfaction  of  a  debt  or  claim  out  of  the  estate 
of  the  deceased  partner,  bis  surviving  partners  may  be  joined  with 
the  personal  representative  of  the  deceased  partner,  without  stat- 
ing a  case  either  of  coUusion  or  insolvency,  upon  the  mere  ground, 
that  it  is  necessary  to  an  entire  account  of  the  assets,  and  that  the 
survivors  are  interested  to  contest  the  demand  of  the  plaintiff,  and 
of  all  other  persons  claiming  to  be  joint  creditors.^ 

§  179.  In  cases,  where  the  executor  or  administrator  is  required 
to  be  made  a  party,  it  is  not  sufficient,  that  he  is  such  by  the  ap- 
pointment and  authority  of  a  foreign  government ;  but  he  must  be 
such  by  the  appointment  of  the  government,  within  whose  terri- 
torial dominions  the  suit  is  brought.  For  although  there  may  bo 
personal  assets  in  a  foreign  country,  and  a  personal  representative 
constituted  there,  yet  he  is  not  properly  answerable  to  the  process 
of  the  courts  of  another  country ;  and  the  assets  received  by  him 

ongbt  to  be  made  a  party,  even  although  partner  is  properlj  Joined  as  a  partj,  as 

DO  decree  is  sought  against  him ;  because  he  is  interested  m  contesting  the  demands 

he  it  necessarily  interested  in  taking  the  of  all  the  joint  creditors,  though  no  de- 

acoovints.     Under  these  circumstances,  cree  can  be  made  against  him  in  such 

I  have  left  the  text  in  its  present  state,  suit     See  also  Braithwaite  v,  Britain,  1 

See  Ante,  §  167.  Keen,  219 ;  Brown  v.  Weatherby,  12  Sim. 

^  So  the  doctrine  seems  laid  down  in  6, 11.    In  Long  v,  Majestre,  1  Johns.  Ch. 

Kewland  p.  Champion,  1  Ves.  105.     It  805,  Mr.  Chancellor  Kent  recognized  the 

was  directly  decided  by  the  master  of  the  same  distinction  made  by  Lord  Hard- 

rdlb,  in  Wilkinson  v.  Henderson,  1  Myl.  wicke,  in  Newland  v.  Champion,  1  Yes. 

ft  K.  582 ;  and  it  was  recognized  by  Lord  106.    In  Simpson  v.  Vaughan,  2  Atk.  88, 

Brougham,  in  Holland  v.  Prior,  1  Myl.  ft  Lord  Hardwicke  said :  "  It  has  been  said 

K.  240,  242-244,  where  he  applied  the  at  the  bar,  that  you  may  make  any  per- 

doctrine  to  the  case  of  the  representative  son  a  defendant,  that  you  apprehend  has 

of  a   deceased    representative,  without  possessed  himself  of  assets,  upon  which 

any  collusion  being  suggested  between  you  have  a  lien.    But  this  certainly  can- 

faim   and    the    present    representative,  not  be  laid  down  as  a  general  rule ;  for 

Ante,  }  167.    The  case  of  Wilkinson  v.  it  would  be  of  dangerous  consequence  to 

Henderson,  1  Myl.  ft  K.  682,  further  de-  insist,  that  you  can  make  any  person  a 

cided,  that  a  joint  creditor  was  not  com-  defendant,  who  has  any  such  assets,  un- 

pellable  to  pursue  the  surviving  partners  less  you  can  show  to  the  court,  he  denies 

io  the  first  instance ;  but  he  might  resort  that  he  has  assets,  or  applies  them  im- 

at  oDce  to  the  assets  of  the  deceased  properly."    In  Butts  v.  Genung,  6  Paige, 

partner,  without  showing,  that  he  could  254,  the  surviving  partner  was  deemed  a 

not  obtain  full  satisfaction  from  the  sur-  proper  party.  But  the  point  was  sug- 
Tivors ;  leaving  it  to  the  personal  repre- «  gested,  whether,  if  he  was  insolvent,  he 

•entative   of  the   deceased  partner   to  waa  a  necessary  party ;  and  it  was  left 

recover  from  the  survivors,  what  upon  undecided.    See  also  Bavies  v.  Davies,  2 

the  account  should  appear  to  be  due  from  Keen,  584,  and  Thorpe  v.  Jackson,  2  T. 

the  survivors  to  the  deceased  partner.  &  Coll.  564,  already  cited  in  this  section. 

In  such  a  caae,  however,  the  surviving  Ante,  1 167. 
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must  be  administered  according  to  the  laws  of  the  foreign  country, 
from  which  he  has  derived  his  authority.  In  his  character,  thero- 
fore,  of  a  foreign  executor  or  administrator,  he  is  not  a  proper  or 
necessary  party  to  substantiate,  or  to  repel,  a  demand  affecting 
the  personal  assets  of  the  deceased  in  another  country,  where  the 
suit  is  brought,!  and  a  personal  representative  of  the  deceased, 
appointed  in  the  country  where  the  suit  is  brought,  is  a  necessary 
and  proper  party.a 

§  180.  Fourthly.  In  cases  of  persons,  having  a  title  to  real 
estate,  as  heirs-at-law,  or  as  devisees,  which  is  chaiged  with  or 
liable  for  debts.  We  have  already  seen  that  the  heir  and  devisee 
must  be  made  parties,  as  well  as  the  personal  representative,  to  a 
bill,  which  seeks  payment  of  a  bond,  binding  the  heirs,  out  of  the 
estate  devised  by  the  debtor.'  The  like  principle  applies  (as  we 
have  also  seen  ^)  to  the  case  of  a  bill  to  carry  into  execution  the 
trusts  of  a  will  disposing  of  real  estate  by  sale  or  charge  of  the 
estate ;  for  in  such  a  case  the  heir  and  devisee  (if  the  estate  is 
devised)  are  ordinarily  necessary  and  proper  parties.^  The  heir- 
at-law  should  be  a  party,  because  it  is  proper,  that  the  will  if 
there  is  one,  should  be  established,  and  the  title  quieted  against 

^  Story  on  Conflict  of  Laws,  |  618,  ton  v.  Hancock,  2  Atk.  432-438 ;  Madox 

614 ;  Mitf.  £q.  PI.  by  Jeremy,  177,  178 ;  v.  Jackson,  8  Atk.  406 ;  Ashurst  v.  Eyres, 

Jaiincy  v,  Sealey,  1  Vem.  897 ;  Lowe  v,  8  Atk.  841 ;  Calvert  on  Parties,  ch.  8,  §  2, 

Farlie,   2  Mad.  101;  Logan  v,  Fairlle,  p.  139-160;  Id.  §  8,  p.  161-170;  Edwards 

2  Sim.  &  Stu.  284.    But  see  Sandilands  on  Parties,  107-128 ;  Id.  129-186. 
V,  Innes,  8  Sim.  263,  and  Anderson  v.        «  Ante,  §  172,  176;  Mitf.  £q.  PI.  by 

Caunter,  2  Myl.  &  K.  768.  Jeremy.  171,  172 ;  Ashurst  v.  Eyres,  8 

2  Tyler    v.    Bell,  2  Myl.  &  Cr.  89.  Atk,  841 ;  Brown  u.  Weatherby,  10  Sim. 

[Where  an  executor  has  proved  the  will  126.    But  see  Ante,  §  163  and  note, 
in  England,  he  may  nevertheless  plead  to         »  But  see  Ante,  §  168, 176 ;  Goodchild 

a  bill  in  equity,  in  favor  of  the  legatees,  v,  Terrett,  6  Beav.  898.    It  is  said  in  the 

or  any  of  them,  and  for  administration  of  text  ordinarUg,  because  if  the  heir  is  out 

the  personal  estate,  that  the  tesutor  was,  of  the  country,  or  no  heir  can  be  found,  he 

at  the  date  of  the  will,  and  also  at  the  is  dispensed  with  as  a  party!    Ante.  §  87 ; 

time  of  his  death,  domiciled  in  France,  Mitf.  Eq.  PI,  171-178;  Gawler  v.  Wade, 

and   that  all   the  bequests  of  personal  1  P.  Wms.  99, 100.    Sometimes  a  decree, 

estate  affected  to  be  made  by  him,  are  by  confessedly  defective,  is  made  on  account 

the  laws  of  that  country  null  and  void,  of  the  absence  of  an  heir,  where  such  a 

And  such  plea,  although  It  puts  two  facts  decree  can  properly  be  made.    Harris  r. 

in  issue,  is  not  double,  since  neither  fact.  Bishop  of  Lincoln.  2  P.  Wms.  137 ;  Gra- 

taken  alone,  would  be  a  complete  bar  to  the  ham  v.  Graham,  1  Ves.  Jr.  276.  Where  no 

suit.  Campbell  r.  Beaufoy,  Johns.  Ch.  820.]  heir  can  be  found,  it  is  usual  to  make  the 

«  Ante,  §  176;  Mitf  Eq.  PI.  by  Jere-  Attorney  General  a   party  in  his  stead, 

my,  176 ;  Gawler  v.  Wade,  1  P.  Wms.  99;  Humberston  v,  Humberston,  1  P.  Wms. 

Chaplin  v.  Chaplin,  8  P.  Wms.  867 ;  Gal-  882;  Mitf.  Eq.  PL  by  Jeremy,  172, 178. 
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his  demand,  if  he  has  any.^  The  devisee  should  be  a  party  to 
yindicate  his  OTvn  interest,  and  to  contest  the  right  to  sell  or 
chaige  the  estate.^ 

§  181.  Upon  the  like  ground,  where  an  estate,  which  is  mort- 
gaged, is  devised,  if  the  devisee  brings  a  bill  to  redeem,  and  seeks 
to  have  the  will  established,  the  heir-at-law  is  a  necessary  party. 
But  it  will  be  otherwise,  if  the  devisee  seeks  only  to  redeem  by  a 
title  derived  under  the  will.^  So,  if  the  object  of  the  bill  is  to 
carry  into  effect  the  trusts  of  a  will,  by  raising  portions  for 
younger  children  out  of  the  real  estate  of  the  testator,  the  heir-at- 
law,  and  the  devisee,  if  any  is  interested,  must  be  made  parties.^ 
However,  as  we  have  already  seen,  where  the  object  of  a  bill  is  to 
carry  into  effect  the  trusts  of  a  will,  if  the  will  is  not  sought  abso- 
lutely to  be  established,  and  the  heir  cannot  be,  or  is  not,  brought 
before  the  court,  a  decree  will  often  be  made  to  carry  into  effect  the 
trusts  of  the  will,  leaving  the  heir  to  his  right  to  contest  it,  in  any 
manner  in  which  he  may  be  enabled  to  do  it.^  So,  where  there  is 
an  annuity  charged  on  lands,  if  tHe  lands  are  sought  to  be  affected, 
the  heir-atrlaw  is  a  necessary  party;  but«it  is  otherwise,  where 
the  suit  is  only  for  a  personal  charge  against  the  personal  repre- 
sentative.^ 

§  182.  Fifthly,  in  cases  of  mortgages.  Whenever  the  interests 
of  the  mortgagor  or  of  the  mortgagee  are  concerned  in  any  suit, 
brought  by  a  third  person  respecting  the  premises,  they,  like  other 
parties,  are  proper  parties  to  the  bill.*^  But  the  most  usual  cases 
are  those  of  suits  between  the  parties  themselves,  to  redeem,  or  to 
foreclose  the  mortgage.  And  this  admits  of  two  different  consid- 
erations: (1.)  Who  are  proper  parties  to  a  bill  to  redeem.  (2.) 
Who  are  proper  parties  to  a  bill  to  foreclose.     Each  of  these 

1  Mitf.  Eq.  H.  by  Jeremy,  171,  178 ;  8  P.  Wms.  190 ;  Morrison  v,  Arnold,  19 

Ante,  §  163, 176.  Ves.  673 ;  Harris  ».  Ingledew,  3  P.  Wms. 

«  See  Mitf.  Eq.  PI.  by  Jeremy,  171-  91,  94;  Calvert  on  Parties,  ch.  8,  §  6, 

178;    Warren  v.  Stawell,  2  Atk.  126;  p.  179-187 ;  Edwards  on  Parties,  87-98. 
Harris  v.  Ingledew,  8  P.  Wms.  93,  96 ;         *  Plunlcet  v.  Joice,  2  Sch.  &  Letr.  159. 
Jackson  v,  Radford,  4  Price,  274;  Attor-         »  Ante.  §  87 ;  French  r.  Baron,  2  Atk. 

ney  General  v.  Green,  5  Bro.  Ch.  492.  120;  Webb  v.  Litcot,  3  Atk.  26 ;  Banister 

See  also  Galton  v,  Hancock,  2  Atk.  432-  v.  Way,  2  Dick.  699 ;  Cator  v.  Butler, 

488 ;  Plaoket  v.  Joice,  2  Sch.  &  Lefr.  169;  2  Dick,  488 ;  Thompson  v.  Topham,  1  Y. 

Fordham  r.  Rolf e,  Tamlyn,  1,  and  note ;  &  Jer.  666;    Harris  v,  Ingledew,  3  P. 

[Sarage  v.  Lane,  6  Hare,  82.J    But  see  Wms.  91,  94 ;  Mitf.  Eq.  PI.  by  Jeremy, 

Ante.  §  168, 176.  172, 178. 

'  Lewis  V,  Nangle,  2  Ves.  481 ;  s.  c.         «  Weston  v,  Bowes,  9  Mod.  809. 
Ambler,  160.    See  also  Colton  v.  Wilson,        ?  Hozie  t;.  Carr,  1  Sunmer,  178. 
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heads  will  be  examined  in  its  order.  And,  in  the  first  place,  who 
are  proper  parties  to  a  bill  to  redeem,  as  plaintiffs.  If  the  mort- 
gagor brings  the  bill  against  the  mortgagee,  there  haying  been  no 
death  or  assignment  on  either  side,  and  no  other  circumstances  to 
affect  the  case,  it  is,  of  course,  that  no  other  persons  but  them 
need  be  made  parties.  If  the  mortgagor  be  dead,  then  his  heir, 
or  his  devisee,  if  the  estate  has  been  devised,  is  the  proper  party 
to  redeem,  if  it  be  a  mortgage  in  fee ;  and  if  it  be  a  mortgage  for 
a  term  of  years  only,  then  the  personal  representative  of  the 
deceased.  If  two  estates  are  mortgaged,  and  by  the  death  of  the 
mortgagor  the  equity  of  redemption  of  the  two  estates  is  vested  in 
different  persons,  all  of  them  must  be  made  parties  to  a  bill  to 
redeem.^  If  a  bill  to  redeem  charges,  that  a  part  of  the  mort- 
gage, principal,  and  interest,  has  been  paid  by  the  mortgagor  in 
his  lifetime,  the  personal  representative  of  the  mortgagor,  as  well 
as  his  heir,  or  devisee,  is  a  necessary  party,  to  take  the  account  of 
what  is  due  on  the  mortgage.'  Indeed,  as  the  personal  assets 
are  usually  first  to  be  applied  in  exoneration  of  the  real  estate 
mortgaged,  it  would  se%m,  that  in  a  bill  by  an  heir  or  devisee  to 
redeem,  he  might  properly  make  the  personal  representative  of 
the  mortgagor  a  party  defendant,  in  order  to  have  the  assets  so 
applied ;  and  thus  to  relieve  himself  from  the  burden  of  the  en- 
cumbrance. ' 

§  183.  If  the  mortgagor  has  assigned  the  estate,  subject  to  the 
mortgage,  and  the  assignee  is  to  pay  off  the  mortage,  then  the 
assignee  may  maintain  a  suit  to  redeem,  without  making  the 
mortgagor  a  party ."^     But  if  the  assignment  be  of  the  whole  real 

^  Cholmondelej  v,  Clinton,  2  Jac.  &  indispensable  parties  and  persons  who 

Walk.   1.     See  also  Dexter  v.  Arnold,  may  properly  be  made  parties,  and  yet  if 

2  Sumner,  108.  they  are  not,  the  suit  may  proceed  with* 

*  Cholmondeley  v,  Clinton,  2  Jac.  &  out  them,  without  being  defective.    If, 

Walk.  185.  upon  a  bill  to  redeem,  it  should  be  charged 

>  Howel  V.  Price,  1  P.  Wms.  291 ;  that  the  mortgage  debt  had  been  actually 
Daniel  v.  Skipwith,  1  Harris.  Ch.  Prac.  extinguished  by  the  receipts  and  profits 
by  Newl.  80;  Waring  v.  Ward,  7  Ves.  of  the  estate  by  the  mortgagee  during 
386-840;  Bradshaw  v.  Outram,  18  Ves.  the  life  of  the  mortgagor,  the  personal 
284 ;  Cumberland  v,  Codrington,  8  Johns,  representative  of  the  latter,  as  well  as  his 
Ch.  257 ;  Ry lands  v.  La  Touche,  2  Bligh,  heir  or  devisee^  should  be  a  party  to  the 
666,  584 ;  1  Story,  Eq.  Jur.  §  571-578 ;  bill.  Rylands  v.  La  Touche,  2  Bligfa, 
Robinson  t7.  Gee,  1  Yes.  251 ;  Knight  v,  566,  584 ;  Ante,  §  158,  176. 
Knight,  8  P.  Wms.  888  and  note ;  King  v.  ^  [If  the  assignee  has  conveyed  the 
King,  3  P.  Wms.  858.  There  is  a  clear  land  absolutely,  with  covenants  of  war- 
distinction,  which  should  constantly  be  ranty,  he  cannot  maintain  a  bill  to  re- 
borne  in  mind,  between  persons  who  are  deem.    True  v,  Haley,  24  Maine,  297.] 
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estate,  absolutely  free  from  encumbrances,  then  the  mortgagor 
should,  or  at  least  may,  be  made  a  party,  in  order  to  be  bound  by 
the  decree,  and  to  assist  in  taking  the  account ;  he  being  prima- 
rily liable  to  discharge  the  mortgage.  If  the  assignment  is  made 
to  several  persons  jointly,  all  of  them  should  be  parties  to  the  bill 
to  redeem.^ 

§  184.  Where  a  mortgi^or  has  conveyed  his  equity  of  redemp- 
tion to  trustees  for  the  benefit  of  his  other  creditors,  the  trustees 
alone  are  generally  the  proper  parties  to  a  bill  to  redeem,  and  not 
any  of  the  creditors  entitled  under  the  trust.'  But  a  special  case 
may  exist,  in  which  such  creditors  would  be  entitled  to  redeem ; 
as,  for  example,  if  the  trustees  should  collude  with  the  mort^igee, 
or  should  refuse  to  sue,  or  should  be  insolvent.^  Other  cases  may 
also  be  pat.  Thus,  where  three  persons.  A.,  B.,  and  C,  mad^  a 
mortgi^  of  real  property  for  the  debt  of  one  of  them.  A.,  to  D., 
and  the  other  mortgagors  took  a  mortgage  of  the  same  property  to 
indemnify  themselves  for  the  consequences  of  joining  in  the  first 
mortgage,  and  then  A.  assigned  his  interest  in  the  same  property 
to  three  trustees  for  certain  scheduled  creditors,  who  were  fifty- 
four  in  number ;  and  a  bill  was  brought  by  the  mortgagees,  B.  and 
G.,  against  D.,  to  redeem ;  it  was  held,  that  the  creditors  named  in 
the  schedule,  were  necessary  parties  to  the  bill,  and  were  not  suffi- 
ciently represented  by  the  trustees.^ 

§  185.  Hitherto,  we  have  been  considering  the  more  simple 
cases  of  bills  to  redeem.  But,  in  many  cases,  there  are  various 
persons  having  a  privity  of  estate,  under  or  with  the  mortgagor, 
of  particular  interests,  not  embracing  the  whole  fee,  who  are  en- 
titled to  redeem.  Such  persons  have  a  clear  right  to  disengage 
the  property  from  all  encumbrances,  in  order  to  make  their  own 
claims  beneficial  or  available.  Hence,  a  tenant  for  life,  a  tenant 
by  the  curtesy,  a  tenant  in  dower  in  many  cases,  a  reversioner,  a 

1  Palmer  v.  Carlisle,  1  Sim.  &  Stn.        *  Cooper,  Eq.  PI.  175;  Troughton  v. 

423,  42&.    [Wbeie  A.,  an  assignee  of  a  Binkes,  6  Yes.  578, 575. 
mortgagee,  also  held  a  second  mortgage,        '  Troughton  v.  Binkes,  6  Ves.  573, 575. 

fluid  was  a  joint  assignee  with  B.  of  a  In  snch  a  case,  the  hill  should  he  brought 

third  mortgage  upon  part  of  the  same  on  behalf  of  all  the  creditors,  for  a  few 

land,  it  was  held,  upon  a  bill  to  redeem,  could  not  redeem  for  their  own  benefit. 

tyrought  bj  A.  alone  against  C,  a  still  Ibid. 

later  mortgagee  of  the  whole  land,  stat-        ^  Holland  v.  Baker,  3  Hare,  68.    [See 

faig  his  own  title  truly,  that  B.  was  not  a  also  Thomas  v.  Dunning,  5  De  G.  &  Sm. 

n^ecessaiy  party.    Piatt  v,  Squire,  12  Met  618.] 
494.J 
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remainder-man,  a  judgment  creditor  having  a  lien  on  tbe  estate,  a 
tenant  by  elegit,  and,  indeed,  every  other  person,  being  a  subse- 
quent encumbrancer,  or  having  a  legal  or  equitable  title  or  Uen  on 
the  premises,  already  subjected  to  a  mortgage,  may  insist  upon  a 
right  to  redeem,  in  order  to  enforce  his  or  her  own  claims  and  in- 
terests in  the  land.^  In  such  cases,  the  plaintiff  should,  however, 
for  the  purposes  of  contribution  and  taking  a  conclusive  account, 
make  the  other  persons,  in  the  same  interest  with  himself,  parties 
(either  as  plaintiffs,  or  as  defendants,  as  the  circumstances  may 
require)  to  the  bill  to  redeem.^  A  question  has  been  made, 
whether,  in  such  cases,  the  other  parties  possessing  the  remain- 
ing interests,  are  absolutely  necessary  parties.  It  is  clear,  that 
they  are  so,  where  their  interests  may  be  affected  by  the  decree. 
Aiid  it  has  been  recently  held,  that  they  are  so  in  all  cases ;  and 
that  a  person  having  a  partial  interest  in  the  equity  of  redemption 
cannot,  in  the  absence  of  the  other  parties  interested  therein,  main- 
tain a  bill  to  redeem.^  The  probable  ground  of  this  opinion  is  (for 
no  reasons  are  given  for  it)  that  it  is  to  prevent  multiplicity  of 
suits,  and  is  governed  by  the  same  reasons  which  apply  to  other 
joint  or  successive  interests  in  the  same  subject-matter. 

§  186.  Cases  often  exist  of  successive  mortgages  under  the  same 
mortgagor.  In  such  a  case,  the  second  or  other  subsequent  mort- 
gagee, has,  upon  the  principles  already  stated,  a  right  to  redeem 
either  one  or  all  of  the  antecedent  mortgages.^  To  a  bill  brought 
by  him  for  such  a  purpose,  the  mortgagor,  or  his  heir,  or  other 
proper  representative  in  the  realty,  is  a  necessary  party ;  for,  it  is 
said,  the  natural  decree,  in  such  a  case,  is,  that  the  second  mort- 
gagee shall  redeem  the  first  mortgagee,  and  the  mortgagor  or  his 
representative  in  the  realty  shall  redeem  the  second,  or  stand  fore- 
closed.^ And  a  court  of  equity,  in  such  a  case,  endeavors  to  make 
a  complete  decree,  that  shall  embrace  the  whole  subject,  and  de- 
termine upon  the  rights  of  all  the  parties  interested  in  the  estate.^ 

1  2  Story,  £q.  Jur.  §  1028 ;  2  Fonbl.  Wheat.  804,  and  Rose  v.  Page,  2  Sim. 

£q.  B.  8,  ch.  1,  §  8,  note  (/>).  471,  which,  though  cases  of  foreclosure, 

*^  See  1  Storj,  £q.  Jur.  §  484-490 ;  may  furnish  an  analogy.    See  Delabere 

Ante,  §  72,  76,  159, 162, 165.  v.  Norwood,  8  Swanst.  144,  note  ;  God- 

*  Henley  v.  Stone,  8  Bear.  855 ;  Ante,  frey  v.  Chadwell,  2  Vern.  601 ;  Haines  v, 

§  161.  Beach,  8  Johns.  Ch.  459 ;  Ante,  §  185. 

^  No  prior  mortgagees,  except  those        ^  Ante,  §  186  and  note, 
who  are  parties  to  the  bill,  would  be         *  Fell  v.  Brown,  2  Bro.  Ch.  278 ;  Falk 

bound  by  the  decree.      See  the  cases  v.  Clinton,  12  Yes.  58,  59 ;  Farmer  v.  Car> 

of  Finley  v.  Bank  of  United  States,  11  tis,  2  Sim.  466;  Hobart  v.  Abbot,  2  P. 
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But,  in  snch  a  case,  it  seems,  that  the  personal  representative  of 
the  mortgagor  would  not  be  a  necessary  pai*ty,  even  though  it 
might,  perhaps,  be  competent  to  make  him  a  party.^ 

§  187.  Where  a  bill  is  brought  to  redeem  by  the  party  entitled 
to  the  equity,  against  a  purchaser,  who  is  asserted  to  have  had 
notice  of  the  equity,  but  who  has  purchased  from  a  person  who 
had  no  notice,  it  seems,  that  the  proper  representatives  of  the  lat- 
ter should  be  brought  before  the  court,  since  their  interest  may  be 
affected  by  the  decree,  and  they  can  properly  set  up  the  defence  of 
want  of  notice.' 

§  188.   The  next  consideration  under  this  head  is,  who  are  the 

Wins.  64S;  Adams  v.  St.  Leger«  1  Ball  upon  all  parties,  and  all  the  securities 
&  B.  181, 186;  Ante,  §  175;  Post,  §  106.  brought  before  the  court.  And,  in  the 
Lord  Thurlow,  in  Fell  v.  Brown,  2  Bro.  present  case,  the  account  could  not  be 
Ch.  278,  pushed  this  doctrine  so  far  as  conclusive  for  want  of  the  heir  of  the 
to  deny  the  second  mortgagee  a  right  to  mortgagor  before  the  court,  who  may 
redeem,  where  the  heir,  being  abroad,  traverse  such  account.  And,  there^re, 
could  not  be  made  a  party.  Wliy,  in  the  party  who  redeems,  may  pay  such  a 
snch  a  case,  a  decree  might  not  be  made,  sum  to  redeem  the  term,  which,  when  ex- 
allowing  the  second  mortgagee  to  redeem,  amined  into,  there  may  not  be  so  much 
without  more,  especially  if  he  pays  no  money  due  as  against  the  heir.  And  the 
more,  it  i«  not  easy  to  say.  In  Palk  v,  court  will  not  lead>  a  purchaser  into  a 
Clinton,  12  Ves.  68,  the  master  of  the  snare ;  and  the  court  will  not  do  a  rain 
rolls  (Sir  William  Grant),  without  nega-  thing,  that  is,  decree  an  account  between 
tiving  such  a  proceeding  or  decree,  said  the  parties,  which  may  be  opened  here- 
it  would  be  very  unusual,  unless  the  after  by  other  parties,  for  that  would  he 
mortgagor  were  before  the  court.  A  endless ;  and  therefore,  the  court  will  not 
case  might  easily  be  supposed,  where  make  a  decree,  till  it  can  make  a  com- 
such  a  decree  would  be  the  only  proper  plete  one." 

decree ;  as  where  the  first  mortgagee  was  ^  Fell  o.  Brown,  2  Bro.  Ch.  278, ;  Ante, 
In  possession,  and  the  second  mortgagee  §  84, 173,  176,  176  ;  Post,  §  106. 
wished  to  obtain  the  possession,  and  to  ^  Lowther  v.  Carlton,  2  Atk.  189.  Mr. 
redeem ;  yet  his  own  mortgage  was  not,  Calvert,  in  his  Treatise  on  Parties  (p.  18), 
by  any  breach  of  the  condition,  capable  considers  this  case  as  an  anomaly,  and 
of  being  enforced  against  the  mortgagor,  says  that  it  is  not  correctly  reported ; 
In  such  a  case,  the  mortgagor  might  be  a  and  he  gives  a  fuller  statement  of  it  from 
proper  party,  if  to  be  found ;  but  if  not  the  pleadings  on  record,  by  which,  it 
to  be  found,  it  would  be  hard  to  say  seems,  that  the  bill  sought  an  account  of 
that  the  second  mortgagee's  right  to  re-  the  sums  received  under  the  mortgage, 
deem  was  suspended.  Lord  Hardwicke,  in  taking  which  account  the  assignee  of 
in  Howes  v.  Wadham,  Ridg.  Rep.  Temp,  the  mortgagee  had  a  right  to  the  assist- 
Hardw.  199,  stated  the  general  reasoning  ance  of  his  assignor.  But  there  was  a 
for  making  the  heir  a  party  in  such  a  waiver  at  the  hearing  of  any  account  of 
case,  in  these  words  :  "  It  is  true  that  a  the  rents  and  profits  received  by  the  as- 
person  who  takes  a  subsequent  security,  signer  (Lord  Wharton),  and  Lord  Hard- 
may  he  compelled  to  redeem  the  first ;  wicke  put  his  decision  expressly  on  the 
but  then  the  account  must  be  entire  and  other  ground, 
the   redemption   entire  and  conclusive 
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proper  parties  to  be  made  defendants  in  a  bill  to  redeem  ?  In 
general  terms,  it  may  be  stated,  that  all  persons  ought  to  be  made 
parties  whose  interests  or  rights  may  be  affected  by  the  decree.^ 
The  mortgagee  is,  of  course,  the  only  necessary  and  proper  psu-ty 
in  all  cases,  where  there  is  no  other  outstanding  interest  under 
him.  If  the  mortgage  is  in  fee,  and  the  mortgagee  is  dead,  the 
heir-at-law  of  the  mortgagee,  or  other  person,  in  whom  the  l^al 
estate  is  Tested  by  devise  or  otherwise,  must  be  made  a  party ; 
because  he  has  the  legal  title,  and  is  to  be  bound  by  the  decree. 
And  the  personal  representative  of  the  mortgagee  also  must  be 
made  a  party ;  because,  generally,  he  is  entitled  to  the  mortgage 
money,  when  paid,  as  it  is  to  be  returned  to  the  same  fund  out  of 
which  it  originally  came.^  But  if  the  mortgagee  is  of  a  term  of 
years,  created  by  the  owner  of  the  fee,  the  personal  representative 
of  the  mortgagee  only,  without  the  heir-at-law,  is  the  proper  party ; 
for  he  alone  is  interested  in  the  term,  unless  the  term  has  been  dis- 
posed  of  in  favor  of  third  persons ;  in  which  case  they  also  should 
be  made  parties.^ 

§  189.  Where  the  mortgage  has  been  absolutely  assigned  by 
the  mortgagee,  without  the  authority  and  privity  of  the  mortga- 
gor, it  is  not  necessary,  in  a  bill  brought  by  the  latter  to  redeem, 
to  make  any  person  but  the  last  assignee  a  party  to  the  bill,  how- 
ever  many  mesne  assignments  have  been  made;  for,  in  such  a 
case,  the  last  assignee  is  understood  to  have  contracted  not  only 
to  stand  in  the  place  of  the  original  mortgagee,  and  to  represent 
him,  but  also  to  stand  in  the  place,  and  as  the  representative  of 
all  the  other  mesne  assignees,  until  the  title  was  taken  by  hunself ; 
and  he  may  accordingly  be  decreed  to  convey.*  Where  the  assign- 
ments have  been  made  with  the  authority  and  privity  of  the  mort- 
gagor, whether  any  intermediate  assignees  should  be  made  parties 
or  not,  must  depend  upon  circumstances,  that  is  to  say,  whether 
they  have  any  interests,  which  are  recognized,  and  to  be  asserted 
and  protected ;  for  if  the  assignments  are  absolute,  and  the  amount 
due  on  the  mortgage  is  clearly  stated  and  admitted  in  the  assign- 

1  See  Calvert  on  Parties,  ch.  8,  §  6,  «  Hill  v,  Adams,  2  Atk.  89;  Chamben 
p.  179-187  ;  Edwards  on  Parties,  87-98.      ».  Gold  win,  9  Ves.  268,  260;  Biahop  of 

*  Cooper,  Eq.  PL  87;  Anon.  Freem.    Winchester  v.  BeaTor,  8  Ves.  816,  816; 
52 ;  Clerkson  v.  Bowyer,  2  Vem.  66.  Dex-    [Lennon  v.  Porter,  2  Gray,  478.] 
ter  V.  Arnold,  1  Sumner,  109. 

'  Osbourn  v.  Fallows,  1  Rubs.  &  MjL 
741 ;  Cooper,  Eq.  PI.  87. 


§  188-193.]  PARTIES  TO  BILLS.  181 

ments,  there  is  no  ground,  on  which  either  the  original  mortgagee, 
or  the  mesne  assignees,  need  be  made  parties,  since  there  is  noth- 
ing to  settle  between  them, 

§  190.  But  where  the  mortgagor  seeks  in  his  bill  an  account  of 
rents  ^nd  profits,  or  other  sums  received  by  the  mortgage  before 
the  assignment,  the  mortgagee  should  be  made  a  party  to  the  bill, 
as  well  as  the  assignee ;  for  he  is  a  necessary  party  to  the  account.^ 

§  191.  Where  the  mortgagee  has  not  assigned  his  whole  inter- 
est in  the  mortgaged  property,  but  he  retains  an  interest  in  it  in 
part,  he  is  a  necessary  party,  as  well  as  the  assignee,  to  a  bill  to 
redeem.^  So,  where  there  are  successive  mortgages,  the  second 
embracing  a  part  only  of  the  estates  comprehended  in  the  first,  if 
the  second  mortgagee  brings  a  bill  to  redeem  the  first  mortgagee, 
and  the  equity  of  redemption  of  the  mortgagor  in  the  different 
estates  has  become  vested  in  different  persons,  all  of  them  should 
be  made  parties  to>  the  bill ;  for  they  are  all  interested  in  taking 
the  account.' 

§  192.  Where  the  mortgagee  has  assigned  his  whole  interest 
upon  certain  trusts,  the  |;rustee,  and  cestuis  que  trust  (or  benefi- 
ciaries) are  equally  necessary  parties  to  the  bill  to  redeem.^ 

§  193.  (2.)  In  the  next  place,  who  are  the  proper  parties  on  a 
bill  to  foreclose  a  mortgage.^  And  first,  as  defendants.  And 
here  the  same  general  doctrine  may  be  asserted,  that  all  persons, 
whose  interests  are  to  be  affected  or  concluded  by  the  decree, 
ought  to  be  made  parties.  Therefore,  all  persons,  having  an  in- 
terest in  the  equity  of  redemption,  should  be  made  parties  to  a 
bill  of  foreclosure,^  and  a  fortiori  to  a  bill  to  sell  the  mortgaged 
property ;  for  it  will  not  in  general  be  sufficient,  if  the  equity  of 
redemption  is  conveyed  or  devised  to  a  trustee  in  trust,  to  bring 
bim  before  the  court ;  but  the  cestuis  que  trust  (the  beneficiaries) 
also  should  be  made  parties."    If,  on  the  other  hand,  the  cestuis 

^  Anon.  Freem.  59;  Lowther  v.  Carl-         <  Calverley  r.  Fhelp,  6    Mad.    281; 

too,  2  Atk.  139.  Whistler  r.  W«bb,  Bunb.  68 ;  Howes  v. 

s  Hobart  v.  Abbot,  2  P.  Wms.  648;  Wadham,  Ridg.  Rep.  Temp.  Hardw.  199; 

l^orrish  V.  Marshallp  5  Mad.  476.  Slade  v,  Rigg,  8  Hare,  85;  [Thomas  v. 

s  Palk  9.  Clinton,  12  Yes.  48 ;  Choi-  Dunning,  5  De  G.  &  Sm.  618.] 
mondeley  v.  Clinton,  2  Jac.  &  Walk.         f  Ibid. ;  Post,  §  207.    [Thos,  where 

184.  A.  mortgaged  real  estate,  and  afterwards 

*  Whistler  v.  Webb,  Bunb.  58;  Weth-  specifically  bequeathed  it  to  B.,  in  trust 

erell  r.  Collins,  3  Mad.  255 ;  Drew  v.  for  C,  D.,  and  £.,  the  latter  are  proper 

Barman,  5  Price,  819.  parties  to  a  bill  to  foreclose.     Coles  v. 

^  See  Calvert  on  Parties,  eh.  3,  §  6,  p.  Forrest,  10  Beav.  552.] 
179-187 ;  Edwards  on  Parties,  87-98. 
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que  trtut  are  brought  before  the  court,  it  should  seem,  that  the 
trustees  are  not  indispensable  parties.^  So,  if  the  equity  of  re- 
demption belongs  to  different  persons  as  devisees,  or  as  legatees, 
having  charges  thei*eon,  all  of  them  should  be  joined  as  defend- 
ants.^ And  hence  it  has  been  asserted  to  be  the  general  (although 
not  the  universal)  rule,  that  all  encumbrancers,  as  well  as  the 
mortgagor,  should  be  made  parties,  if  not  as  indispensable,  at 
least  as  proper  parties  to  such  a  bill,  whether  they  are  prior  or 
subsequent  encumbrancers.'  There  are  certainly  some  acknowl- 
edged exceptions ;  such,  for  example,  as  where  a  second  mortgagee 
brings  a  bill  to  foreclose  against  the  mortgagor,  and  a  third  mort- 
gagee ;  for  in  such  a  case  the  first  mortgagee  need  not  be  made  a 
party.*    And  it  may  now  well  be  doubted,  whether  in  any  case 

1  Slade  V.  Kigg,  8  Hare,  86.    See  also  mortgage  been  known  to  the  court,  no 

Holland  v.  Baker,  3  Hare,  68,  78.  decree  ought  to  have  been  pronounced 

^  M'Gown  V.  Yerks,  6  Johns.  Ch.  450.  in  the  cauae  until  he  was  introduced  into 

*  Finley  v.  Bank  of  United  States,  11  it.'  But  it  could  not  have  been  intended 
Wheat.  304 ;  Bishop  of  Winchester  v.  by  this  to  say  that  a  prior  encumbrancer 
Beavor,  3  Ves.  81&-317 ;  Haines  i^.  Beach,  was  absolutely  a  necessary  party  without 
8  Johns.  Ch.  459 ;  Bishop  of  Winchester  v.  whose  pfesence  no  decree  of  sale  could 
Paine,  11  Ves.  198;  Mondey  v.  Mondey,  be  made,  because  in  that  very  case  the 
1  Ves.  &  B.  228 ;  Cockes  v.  Sherman,  2  court  refused  to  treat  the  decree  as  erro- 
Freem.  14 ;  s.  o.  nom.  Sherman  o.  Cox,  8  neous,  after  it  had  been  executed.  In 
Ch.  Rep.  83 ;  Ensworth  v,  Lambert,  4  Delabere  v.  Norwood,  8  Swanst.  144,  n., 
Johns.  Ch.  605;  M'Gown  v.  Terks,  6  in  a  bill  to  obtain  payment  of  an  annuity 
Johns.  Ch.  450.  But  see  Rose  v.  Page,  2  charged  on  Und,  prior  annuitants  were 
Sim.  471 ;  Odell  v.  Graydon,  6  Bro.  Pari,  held  not  to  be  necessary  parties.  In 
67,  Tomlin's  ed. ;  Adams  v,  Paynter,  1  Rose  v.  Page,  2  Sim.  471,  the  same  rule 
Coll.  580.    Anto,  §  164.  was  applied  to  a  prior  mortgagee ;  and  in 

*  Rose  V.  Page,  2  Sim.  471 ;  Delabere  Wakeman  o.  Grover,  4  Paige,  23,  and 
V.  Norwood,  8  Swanst  144,  note.  See  Rundell  i;.  Marquis  of  Donegal,  1  Hogan, 
Post,  note  (1) ;  Calvert  on  Parties,  ch.  1,  308,  and  Post  v.  Mackali,  8  Bland,  495,  to 
§  1,  p.  18, 14.  [Wherever  the  first  mort-  prior  judgment  creditors ;  and  in  Parker 
gagee  is  not  subject  to  the  jurisdiction  of  p.  Fuller,  1  Russ.  &  Myl.  656,  persons 
the  court,  and  cannot  be  joined  without  having  encumbrances  on  real  property, 
defeating  such  jurisdiction,  and  the  valid-  which  the  bill  sought  to  subject  to  the 
ity  of  his  encumbrance  is  not  disputed,  payment  of  debts  of  the  deceased  owner, 
he  need  not  be  a  party  to  a  bill  by  a  were  held  not  to  be  necessary  parties  to 
second  mortgagee.  Hagan  v.  Walker,  the  bill.  See  also  Hoxie  t*.  Canr,  1  Sum- 
14  How.  37.  Curtis  J.,  said :  "  It  is  true,  ner,  178 ;  Calvert  on  Parties,  128.  On 
that  in  Finley  v.  The  Bank  of  the  United  tlie  other  hand  there  are  cases  in  which 
States,  11  Wheat  A  806,  which  was  a  bill  it  has  been  declared  that  all  encum- 
to  foreclose  a  mortgage  by  sale.  Chief-  brancers  are  necessary  parties.  Many 
Justice  Marshall  says:  'It  cannot  be  are  coHected  in  Story,  Eq.  PI.  178,  n. 
doubted  that  the  prior  mortgagee  ought  But  we  consider  the  true  rule  to  be,  that 
regularly  to  have  been  a  party  defend-  where  it  is  the  object  of  tlie  bill  to  pro- 
ant,  and  that,  had  the  existence  of  his  cure  a  sale  of  tlie  land,  and  the  prior 
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it  is  necessary  for  a  puisne  mortgagee,  who  seeks  to  sustain  a  bill 
of  foreclosure  against  the  mortgagor  and  subsequent  mortgagees 
to  himself,  to  make  any  prior  mortgagee  to  himself  a  party  to 
the  bill.^  (a)  If,  indeed,  any  encumbrancers  (whether  prior  or 
subsequent)  are  not  made  parties,  the  decree  of  foreclosure  does 
not  bind  them,  as,  also,  a  decree  of  a  sale  would  not.  The  prior 
encumbrancers  are  not  bound ;  because  their  rights  are  pai'amount 
to  those  of  the  foreclosing  party .^  The  subsequent  encumbrancei's 
are  not  bound ;  because  theu*  interests  would  otherwise  be  con- 
cluded without  any  opportunity  to  assert  or  protect  them.^ 

encQinbiancer  holds  the  legal  title,  and  party.  It  is  one  thing  to  allow  a  subse- 
hu  debt  is  payable,  it  is  proper  to  make  quent  mortgagee  to  be  made  a  party, 
him  a  party  in  order  that  a  sale  may  be  and  quite  another  thing  to  insist  that  he 
made  of  the  whole  title.  In  this  sense,  must  be.  The  reason  for  tlie  distinction 
and  for  this  purpose,  he  may  be  correctly  is  stated  in  the  text.  See  also  Slade  v. 
■aid  to  be  a  necessary  party ;  that  is,  Rigg,  8  Hare,  85,  88. 
necessary  to  such  a  decree.  But  it  is  in  ^  Finley  r.  Bank  of  United  States,  11 
the  power  of  the  court  to  order  a  sale  Wheat.  804 ;  Delabere  v.  Norwood,  8 
subject  to  the  prior  encumbrance,  a  Swanst.  144;  Shepherd  v.  Gwinnet,  8 
power  wliich  it  will  exercise  in  fit  cases.  Swanst.  161 ;  Rose  v.  Page,  2  Sim.  471 ; 
And  when  the  prior  encumbrancer  is  not  [See  Weed  i;.  Beebe,  21  Vt.  409.) 
•iibject  to  the  jurisdiction  of  the  court,  *  Haines  o.  Beach,  8  Johns.  Ch.  469 ; 
or  cannot  be  joined  without  defeating  its  Draper  v.  Clarendon,  2  Vern.  518 ;  God- 
jurisdiction,  and  the  Talidity  of  the  en-  frey  v.  Chadwell,  2  Vern.  801 ;  Morret  v. 
cumbranoe  is  admitted,  it  is  fit  to  dis-  Westeme,  2  Vern.  668 ;  Hobart  v.  Ab- 
pense  with  his  being  made  a  party.")  hot,  2  P.  Wms.  648 ;  Sherman  v*  Cox,  8 
>  In  Richards  v.  Cooper,  5  Bear.  804,  Ch.  Rep.  88 ;  s.  c.  nom.  Cockes  v.  Sher- 
it  was  held  that  a  puisne  mortgagee  may  man,  Freem.  14,  Mr.  Hoyenden*s  note, 
sustain  a  biU  of  foreclosure  against  the  In  bills  of  foreclosure,  it  is  usual  to  put 
mortgagor  and  mortgagees  subsequent  an  interrogatory  to  the  mortgagor,  &c., 
to  himself,  without  making  the  prior  whether  there  are  any,  and  what  encum- 
mortgagee  a  party.  Indeed,  it  is  not  brancers ;  and  if  the  answer  states  any, 
easy  to  perceive  any  yery  good  reason  it  has  always  been  tlie  practice  to  make 
why  in  such  a  case  any  subsequent  mort-  them  parties.  Per  counsel  arguendo  in 
gagee  should  be  positively  required  to  be  Bishop  of  Wmchester  ».  Beavor,  8  Ves. 
a  party,  although,  at  the  election  of  the  816l  There  is  a  reason  stated  by  Lord 
plaintifr,  he  may  properly  be  made  a  Alvanley  in  this  case,  why  they  should 

(a)  It  seems  to  be  settled,  since  the  cers,  or  as  to  the  property  covered  by 

decision  in  Hagan  v.  Walker,  cited  in  the  their  liens,  or  if  the  biU  seeks  to  affect 

notes,  that  wheie  the  bill  of  a  junior  their  interests  by  praying  for  a  sale  of 

mortgagee  seeks  only  a  foreclosure  or  the  entire  property,  and  not  of  the  equity 

•ale  of  the  equity  of  redemption,  and  of  redemption  alone,  they  seem  to  be 

there  is  no  substantial  doubt  as  to  the  necessary  parties.   See  Jerome  r.  McCar- 

amounta  due  the  prior  encumbrancers,  ter,  94  U.  S.  784;  Sutherland  v.  Lake 

the  latter  aie  not  necessary  parties.    If,  Canal  Co.  9  N.  B.  R.  298 ;  Broward  v. 

however,  there  is  substantial  doubt  as  to  Hoeg,  15  Ha.  870;  Walter  r.  Riehl,  88 

the  amounts  due  such  prior  encumbran-  Md.  211. 


184  EQUITY  PLBABINGS.  [CH.  HT. 

§  194.  Upon  similar  grounds,  if  there  is  a  principal  mortgage^ 
and  another  mortgage  as  collateral  security  for  the  former,  both 

be  made  parties ;  and  that  U,  that  others  far  all  subaeqaent  encumbraocers  should 
wise,  if  the  mortgagor  should  redeem,  the  be  made  parties.    These  authorities  are 
court  would  be  guilty  of  the  injustice  of  not  all  easily  reconcilable;  and  Mr.  Cal- 
compelling  the  mortgagee  to  reconyey  to  rert  has  deduced  the  conclusion  from  a 
the  mortgagor,  where  it  would  appear  by  reriew  of  all  of  tliem,  that  the  question 
his  own  answer,  that  he  had  no  right  to  is  still  left  undecided  in  England.    Two 
}t ;  whereby  he  might  possess  the  legal  propositions  are  stated  by  him  to  be  dear, 
title,  and  thus  keep  off  thereby  the  other  (1.)  That  mortgagees  have  been  allowed 
encumbrancers.    If  the  mortgagor  is  an  to  foreclose  in  the  absence  of  subsequent 
infant,  the  court  will  inquire  by  the  mas-  encumbrancers,  for  which  he  cites  Need- 
ier, if  it  is  for  Iiis  interest  to  have  a  sale,  ler  v.  Deeble,  1  Ch.  Cas.  299 ;  Roscarrlck 
and  if  it  is,  will  decree  a  sale.    Mondey  v.  Barton,  1  Ch.  Gas.  217 ;  Greswold  v. 
V.  Mondey,  1  Yes.  &  B.  228.    See  also  Marsham,   2    Ch.  Cas.   170;  Cockes  o. 
Goodier  v,  Ashton,  18  Yes.  88.    In  the  Sherman,  Freem.  14;  a.  c.  8  Ch.  Rep. 
former  case,  the  sale  was  by  consent.  83 ;  Lomax  v.  Hide,  2  Yem.  185 ;  Draper 
In  America,  it  is  a  common  course  to  de-  v.  Clarendon,  2  Yem.  518 ;  Godfrey  v, 
cree  a  sale,  instead  of  a  foreclosure,  as  Chadwell,  2  Yem.  601 ;   and  Morret  o. 
well  in  the  case  of  adults  as  of  infants.  Westerae,  2  Yern.  668.   (2.)  That  the  de- 
Mills  V.  Dennis,  8  Johns.  Ch.  867 ;  Brink-  cree  of  foreclosure  is  not  conclusive  upoa 
erhoff  t;    Thallhimer,  2  Johns.  Ch.  486.  subsequent  mortgagees,  who  are  absent; 
In  Rose  v.  Page,  2  Sim.  471,  the  vice-  and  that  upon  proof  of  collusion  they 
chancellor  decided,  that  to  a  bill  by  a  have  been  allowed  to  open  the  account; 
second   mortgagee  to  foreclose  against  for  which  he  cites  Needier  v.  Deeble,  1 
tlie  mortgagor  and  a  third  mortgagee,  Ch.  Cas.  299 ;  Cockes  r.  Sherman,  Freem. 
the  first  mortgagee  was  not  a  necessary  14;  Lomax  v.  Hide,  2  Yem.  185;  Draper 
party,    because    his   rights  were   para-  v.  Clarendon,  2  Yern.  518.    Upon  prin- 
mount.    The  same   point  was   decided  ciple,   he   thinks,   that  subsequent  en- 
as  to  prior  annuitants   in    Delabere  v,  cumbrancers  are  not  necessary  parties, 
Norwood,  8  Swanst.   144,  note ;  and  a  although  it  may  be  proper  to  make  them 
distinction    was    there    taken    between  parties  with  a  view  to  a  final  settlement 
prior  annuitants  and  subsequent  annul-  of  the  rights  of  all  the  persons  m  interest, 
tants,  the  latter  being  proper,  though  not  There  is  much  good  sense  in  this  conclu- 
necessary  parties ;  for  they  are  compel-  sion,  as  well  as  in  the  reasoning,  by  which 
lable  to  join  in  the  sale  of  the  mortgaged  he  sustains  it.    Perhaps,  the  solicitude  of 
property.    The  cases  in  the  text  in  8  courts  of  equity  to  make  a  final  settle- 
Yes.  215,  11  Wheat  804,  8  Johns.  Ch.  ment  of  the  rights  of  all  persons  inter- 
459,  seem  to  treat  all  encumbrancers  as  ested  in  such  a  suit,  has  carried  them  to 
necessary  parties.    Perhaps  all  the  au-  an  extent  scarcely  justifiable  in  point  of 
thorities  may  be  reconciled  by  consider-  principle  or  convenience.    Lord  Alvan- 
ing  all   encumbrancers   proper  parties,  ley  seems  to  have  felt  this,  when  in  the 
althougli  not  in  all  cases  indispensable  Bishop  of  Winchester  v,  Beavor,  8  Yea. 
parties.    See  1  Harris.  Ch.  Pr.  by  Newl.  Jr.  817,  he  said  :  **  The  usual  and  co'm- 
p.   SO,  edit  1808.    Since  the  preceding  mon  practice,  almost  without  exception, 
remarks  were  written,  I  have  read  Mr.  is  to  make  all  encumbrancers  parties." 
Calvert's  observations  on  the  same  sub-  "  I  hope,  the  court  is  not  bound  to  insiat 
ject.     (Calvert  on  Parties  in  Eq.  128-  upon  all  encumbrancers  being  parties.' 
138.)    He  has  made  a  collection  of  the  See  Ante,  {  148,  175,  186. 
authorities  applicable  to  the  point,  how 


»i 
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mortgagors  must  be  made  parties  to  a  bill  of  foreclosure ;  for  the 
second  mortgagor  has  a  right  to  redeem,  and  be  present  at  the 
account,  to  prevent  the  burden  ultimately  falling  on  his  estate  to 
a  laiger  amount,  than  the  first  estate  might  be  sufficient  to  satisfy.^ 
But  encumbrancers,  who  become  Bixch  pendente  lite^  are  not  deemed 
necessary  parties,  although  they  are  bound  by  the  decree;  for 
they  can  claim  nothing  except  what  belonged  to  the  person,  under 
whom  they  assert  title,  since  they  purchase  with  constructive 
notice ;  and  there  would  be  no  end  to  suits,  if  a  mortgagor  might 
by  new  encumbrances,  created  pendente  lite,  require  all  such 
encumbrancers  to  be  made  parties.^  For  a  similar  reason,  if  a 
mortgagee  has  designedly  made  several  conveyances  in  trust,  in 
order  to  entangle  the  title,  and  to  render  it  difficult  for  the  mort- 
gagor or  his  representatives  to  redeem,  the  court  will  not  hold  the 
plaintiff  bound  to  trace  out  all  the  persons,  who  have  an  interest 
in  such  trusts,  in  order  to  make  them  parties.^  The  same  princi- 
ple would  seem  to  apply  to  the  converse  case  of  a  mortgagor,  cre- 
ating such  trust  conveyances  in  order  to  entangle  the  title,  and 
to  prevent  the  mortgagee  from  a  foreclosure ;  for  in  such  a  case 
the  acts  would  be  treated  as  a  fraud  upon  the  rights  of  the  other 
party. 

§  195.  It  follows  of  course  from  what  has  been  already  sug- 
gested, that  upon  a  bill  of  foreclosure  the  mortgagor  himself  is  a 
necessary  party,  as  well  as  the  encumbrancers,  whenever  he  pos- 
sesses any  right,  which  may  be  affected  by  the  decree ;  for  he  is 
a  proper  party  to  the  account  of  what  is  due  on  the  mortgage ; 
and  ultimately  he  is  entitled  to  redeem  against  all  the  encumbran- 
cers, as  the  person  having  the  ultimate  interest.^  And,  besides 
(as  has  been  already  stated),  the  ordinary,  or,  as  it  is  usually 
expressed,  the  natural  decree  in  such  a  case  is,  that  the  mort- 
gagor shall  be  foreclosed,  if  he  does  not  Tedeem  the  other  mort- 
gagees, who  are  before  the  court.* 

X  Stoket  ^.  ClendoD,  8  Swanst.  150;  Brown,  2  Bro.  Ch.  276;  Palk  v.  Clinton, 

B.  c.  cited  in  S  Bro.  Ch.  276,  Mr.  Belt's  12  Yes.  68,  59. 

note.  ^  Ibid. ;  Ante,  §  186.    Where  the  biU 

*  Bishop  of  Winchester  r.  Paine,  11  to  foreclose  is  brought  by  a  second  mort- 
Ves.  194,  197;  Garth  v.  Ward,  2  Atk.  gagee,  the  heir  of  the  mortgagor  is  a 
174 ;  Adams  r.  Paynter,  1  Coll.  682.  necessary  party,  though  the  second  mort- 

*  Yates  0.  Bambly,  2  Atk.  287.  gage  comprises  only  a  part  of  the  estates 

*  Hallock  9.  Smith,  4  Johns.  Ch.  649;  in  the  first  mortgage.  Palk  v.  Clinton, 
Fanner  v.  Cortis,  2  Sim.  466;  Fell  v,  12  Yes.  48,  68.    It  is  not  important  in 
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§  196.  If  the  mortgagor^  who  is  owner  of  the  fee,  should  die, 
his  heir  is  an  indispensable  party  to  a  bill  to  foreclose  ;  so  that  if 
he  be  without  the  jurisdiction  of  the  court,  the  cause  cannot  be 
further  proceeded  in.^  But,  ordinarily,  it  is  not  necessary  to  bring 
the  personal  representative  of  the  mortgagor,  in  such  a  case,  be- 
fore the  court ;  for  the  heir  alone  has  a  right  to  the  equity  of 
redemption,  which  is  sought  to  foreclose ;  and  the  mortgagee  is 
under  no  obligation  to  intermeddle  with  the  personal  assets,  or  to 
seek  an  account  thereof.*  If  the  heir  would  have  the  benefit  of 
any  payments  made  by  the  mortgagor,  or  his  personal  representa- 
tive, he  must  establish  it  by  proofs ;  and  he  has  no  right  to  insist, 
that  in  such  a  suit  the  personal  representative  shall  be  joined  to 
relieve  him  by  payment  out  of  the  personal  assets ;  but  he  must 
bring  his  own  bill  against  such  representative  for  such  a  relief.* 
The  only  cases,  in  which  the  personal  representative  is  necessary 
to  be  made  a  party  to  a  bill  of  foreclosure,  seem  to  be,  where  he 
has  an  interest  in  the  equity  of  redemption;  as,  for  example, 
where  the  mortgagor  was  possessed  of  a  term  of  years,  which  he 
has  mortgaged ;  for  in  such  a  case,  the  equity  belongs  to  the  per- 
sonal representative,^  and  payment  is  sought  out  of  the  personal 
assets ;  ^  or  where  the  bill  seeks  not  only  a  foreclosure  but  a  de- 

this  respect  whether  the  mortgage  be  in  ordinarily  is  not  in  such  a  case  a  neoes- 
fee  or  by  the  creation  of  a  term  of  years  sary  party,  the  mortgagee  may,  at  his 
in  the  mortgagee;  for  the  heir  in  each  election,  make  him  a  party,  and  seek 
case  must  be  made  a  party,  as  he  alone  payment  of  the  money  out  of  tlie  per- 
is interested ;  and  the  personal  repre-  sonal  assets,  and  the  deficiency  only 
sentative  has  nothing  in  the  term  so  against  the  heir.  Bradshaw  v,  Outram, 
created,  any  more  than  in  the  fee.  Brad-  13  Yes.  284.  In  1  Harris.  Ch.  Pr.  by 
shaw  u.  Outram,  18  Yes.  284.  But  in  Newland,  p.  80  (1808),  it  is  said,  that  to  a 
a  suit  by  a  prior  mortgagee  for  a  fore-  bill  for  the  sale  of  mortgaged  property, 
closure  and  sale,  the  heir  of  the  mort-  the  personal  representative  of  the  mort- 
gagee of  the  equity  of  redemption  is  not  gagor  must  be  a  party ;  for  the  personal 
a  necessary  party.  Whitla  v,  Halliday*  estate  must  be  first  applied  and  ez- 
4  Dr.  &  War.  267.  hausted,  before  the  court  will  decree  the 

1  Fell  r.  Brown,  2  Bro.  Ch.  276,  278;  real  estate  to  be  sold;   and  for  this   is 

Howes  V.  Wadham,  Ridg.  Rep.  Temp,  cited  a  MS.  opinion  in  Daniel  v.  Skip- 

Hardw.  199;  Palk  v.  Clinton,   12  Yes.  with.    The  same  point  was  decided  in 

48, 68 ;  Farmer  v,  Curtis,  2  Sim.  466.    But  Christophers  v.  Sparke,  2  Jac.  &  Walk, 

see  in  Leonard  v.  Morris,  9  Paige,  90,  the  229.    What  is  the  true  ground  of  tliis 

efllect  of  the  New  York  statutes  on  this  distinction  between  a  decree  to  foreclose 

subject.  and  a  decree  to  sell  ?    Ante,  §  176. 

3  Ante,  §  175.  «  Bradshaw  i;.  Outram,  18  Yes.  284. 

*  Duncombe  v.  Hansley,  8  P.  Wms.         *  Bradshaw  v.  Outram,  13  Yes.  2d4; 

888,  Mr.  Cox's  note ;  Ante,  §  175, 186.  Cholmondeley  v,  Clinton,  2  Jac.  &  Walk. 

But  although  the  personal  represeiltative  185. 
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cree  against  the  personal  representatives  for  any  deficiency  in  the 
estate  to  pay  the  debt.^  If  the  mortgage  comprises  both  freehold 
and  leasehold  estates,  the  heir  and  the  personal  representative 
must  both  be  made  parties  to  the  bill  to  foreclose,  as  indeed  they 
would  be  to  a  bill  to  redeem.' 

§  197.  Where  the  mortgagor  has  conveyed  his  equity  of  re- 
demption absolutely,  the  assignee  only  need  be  made  a  party  to 
the  bill  to  foreclose.^  If  the  mortgagor  has  devised  or  conveyed 
ihe  mortgaged  property  in  trust,  the  trustees,  as  well  as  the  ce9- 
tuis  gtie  trust  (or  beneficiaries)  are  necessary  parties  to  the  bill  to 
foreclose.^  If  he  has  assigned  the  equity  in  the  different  estates 
mortgaged  to  several  persons,  they  must  all  be  brought  before  the 
court  as  parties,  if  the  foreclosure  is  sought  of  all  the  estates.^ 
So,  if  the  mortgagor  has  assigned  his  equity  absolutely  to  several 
persons  jointly,  they  must  all  be  made  parties.^  If  the  mortgagor 
has  become  bankrupt,  and  his  estate  is  assigned  under  the  bank- 
rupt laws*  his  assignees  only  need  be  made  parties  to  the  bill.^ 
But  if  the  mortgagor  upon  his  marriage,  settles  the  mortgaged  es- 
tate upon  his  intended  wife,  and  the  issue  of  the  marriage,  and 
afterwards  becomes  insolvent,  then  his  assignees  are  not  necessary 
parties  to  a  bill  of  foreclosure  brought  by  the  mortgagee.^  And 
trustees,  appointed  to  sell  a  revei*sionary  interest  in  stock,  and 
pay  off  a  mortgage  thereon,  and  hold  the  surplus  for  the  mort- 
gagor, are  not  necessary  parties  to  a  bill  of  foreclosure  brought  by 
the  mortgagee.^ 

§  198.  Where  the  mortgagor  has  devised  his  estate  in  strict 
settlement,  it  will  be  sufficient  to  bring  the  persons  entitled  to  the 
life-estate,  and  other  prior  interests,  and  the  persons  in  esse,  who 
have  the  first  estate  of  inheritance,  before  the  court.*^  And  where 
the  estate  is  entailed,  it  is  sufficient  to  bring  the  first  tenant  in  tail 
in  esse  before  the  court,  if  there  be  no  prior  estates  ;  for  in  such 
cases  he  is  treated,  upon  the  principles  already  stated,  as  suffi- 

1  Leonard  v,  Morris.  0  Paige,  90.  ^  Ante,  §  182. 

*  Bobbins  v.  Hodgson,  cited  1  Harris.  *  Ibid. 

Ch.  Pr.  by  Newl.  80  (1808) ;  Ante,  §  182.  ?  Adams  v,  Holbrook,  1  Harris.  Ch. 

>  [See  Shaw  v.  Hoadley,  8  Blackf.  166 ;  Pr.  by  Newl.  30  (1808) ;  Ante,  §  182. 

Brown  v.  Stead,  5  Sim.   585;  Swift  v,  ^  Steele  v.  Maunder,  1  Coll.  585. 

Edaon,  5  Conn.  581.]  »  Slade  v,  Rigg,  B  Hare,  85. 

«  Giftard  r.  Hort,  1  Sch.  &  Lef r.  886 ;  i«  Blount  v.  Winterton,  1  Harris.  Ch. 

Steele  v.  Maunder,  1  Coll.  585;  Post,  Pr.  by  Newl.  29  (1808);  Cholmondeley 

§  207.  V.  Clinton,  2  Jac.  &  Walk.  138. 


188  EQUITY  PLEADINGS.  [CH.  IV. 

ciently  representing  all  the  interests  of  all  the  persons  claiming  in 
privity  under  the  mortgagor,  in  a  bill  to  foreclose.^  (a) 

§  199.  Secondly  ;  let  us  next  consider,  who  are  the  proper  par- 
ties, as  plaintifEs  to  a  bill  to  foreclose.  And,  generally,  it  may  be 
said  (as  has  been  already  stated)  that  all  those  who  haye  an  in- 
terest in  the  mortgage,  and  may  be  affected  by  the  decree,  are 
proper  parties.^  If  the  mortgagee  alone  has  any  interest,  he  is,  of 
course,  the  only  necessary  party.  If  the  mortgagee  has  made  an 
under  mortgage,  as  a  security  for  a  smaller  sum  than  is  due  on 
the  mortgage,  and  the  under  mortgagee  brings  a  bill  to  foreclose, 
the  original  mortgagee  is  a  necessary  party  ;  because  the  latter 
has  a  right  to  redeem  the  under  mortgagee ;  and  thus,  also,  a 
second  account  of  what  is  due  upon  the  original  mortgage  is  pre- 
vented.^ If  the  mortgagee  has  assigned  the  mortgage  absolutely, 
the  assignee  Or  assignees  only  seem  to  be  indispensable  parties.^ 

§  200.  If  the  mortgagee  is  dead,  his  personal  representative  ifl 
the  proper  plaintiff  to  bring  the  bill ;  for,  ordinarily,  the  mortgage 
money  belongs  to  the  personal  assets,  and  draws  after  it  the  mort- 
gaged estate  as  an  incident.^  But  if  the  mortgage  be  of  a  fee,  the 
heir  also  of  the  mortgagee  is  a  necessary  party  (either  as  plaintiff 
or  as  defendant);  for  he  is  the  owner  of  the  legal  title,  although 
but  a  trustee  for  the  personal  representative ;  ^  and,  if  the  mort* 
gage  is  redeemed,  he  alone  is  competent  to  reconvey.^ 

§  201.  And  it  may  be  generally  stated,  that  all  persons  who 
have  the  legal  interest  in  the  mortgage,  as  well  as  those  who  have 
the  equitable  interest  therein,  are  necessary  parties  to  a  bill  to 

1  Ante,  I  144-146 ;  Yates  v.  Hambly,  «  Lewis  v.  Nangle,  2  Yes.  431 ;  s.  a 
2  Atk.  238 ;  Reynoldson  v.  PerkiDs,  Am-    Ambler,  150;  Ante,  §  158. 

bicr,  564;  Gore  v.  Stacpoole,  1  Dow,  18;         *  Freake  v.  Horseley,  2  Freem.  180; 

Hopkins  v.  Hopkins,  1  Atk.  590 ;  Choi-  8.  c.  2  £q.  Abr.  77 ;  1  Ch.  Cas.  51 ;  Brad> 

mondeley  v.  Clinton,  2  Jac.  &  Walk.  188;  shaw  v.  Oatram,  18  Yes.  284. 
Pishwick  V.  Lowe,  1  Cox,  411.  *  Scott  v,  NicoU,  8  Buss.  476 ;  Wood 

2  Ante,  §  198;  Call  v.  Mortimer,  1  v.  WUliams,  4  Mad.  186;  Qerkson  v. 
Harris.  Ch.  Pr.  by  Newl.  80  (1808);  Bowyer,  2  Yem.  67 ;  Meeker  d.  Taoton, 
Leonard  v.  Morris,  0  Paige,  90.  2  Ch.  Cas.  29;  ADte,  §  74  a. 

>  Hobart  r.  Abbot,  2  P.  Wms.  648;         7  ihid. 
Cooper,  £q.  PI.  37. 

(a)  Persons  claiming  adversely  and  both  to  the  mortgagor  and  the  plaintiff, 

not  in  privity  should  not  be  joined  in  a  was  made  defendant,  and  in  which  it  was 

bill  to  foreclose.    In  Dial  v.  Reynolds,  sought  to  litigate  and  settle  such  per- 

96  IJ.  S.  840,  a  bill  of  foreclosure,  in  son's  rights,  was  held  to  be  bad  for  mis- 

which  a  person  who  claimed  adversely,  joinder  and  multifariousness. 
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foreclose.  There  can  be  no  redemption  or  foreclosure  unless  all 
the  persons  entitled  to  the  whole  mortgage  money  are  before  the 
court.  Thus,  for  example,  a  person  entitled  to  a  part  only  of  the 
mortgage  money,  cannot  file  a  bill  to  foreclose  the  mortgage  as  to 
his  own  part  of  the  money ;  but  all  the  other  persons  in  interest 
must  be  made  parties.^  (a)  So,  if  the  mortgage  has  been  made  to 
a  trustee  in  trust,  all  the  cestuis  que  trust  (or  beneficiaries)  should 
be  made  parties,  as  well  as  the  trustee,  to  the  bill  to  foreclose.^ 

§  202.  Upon  .the  same  ground,  if  the  mortgagee,  or  his  assignee, 
has  by  deed  or  will  settled  the  mortgaged  estate  in  strict  settle- 
ment, the  first  person  in  esse^  entitled  to  a  vested  estate  of  inheri- 
tance in  remainder,  and  all  persons  entitled  to  prior  estates,  and 
their  trustees,  if  there  are  any,  are  necessary  parties  to  the  bill  of 
foreclosure.^ 

§  208.  Sixthly,  in  cases  of  legacies  and  charges  under  wills.^ 
We  haye  already  had  occasion  to  anticipate  much  which  would  be 
appropriate  to  this  head,  and  to  state,  as  in  the  case  of  a  pecuniary 
l^acy,  no  other  person,  except  the  executor,  is  ordinarily  a  neces- 
sary party  to  a  bill  to  enforce  the  payment  of  it  out  of  the  assets.^ 
But  if  there  is  a  deficiency  of  assets,  and  it  so  appear  by  the  bill, 
the  bill  should  either  make  all  the  other  legatees  parties  to  the 
suit  by  name,  or  it  should  be  brought  on  behalf  of  all  of  them ;  so, 
that  they  may  have  their  rights  ascertained,  and  otherwise  have 
the  benefit  of  the  decree.^    So,  where  several  l^acies  are  given, 

1  Palmer  v,  Carlisle,  1  Sim.  &  Stu.  428 ;  Blachljr,  1  Johns.  Ch.  488 ;  Peacock  v. 

Wing  V.  Davis,  7  Qreenl.  81 ;  Lowe  v.  Monk,  1  Ves.  127  ;  Mitf .  £q.  PI.  by  Jer- 

Morgan,  1  Bro.  Ch.  868.  emy,  168, 171 ;  Wainwright  v.  Waterman, 

>  Wood    V.    Williams,  4   Mad.  186;  1  Yes.  Jr.  811;  La wson  v.  Barker,  1  Bro. 

Love  9.  Morgan,  1  Bro.  Ch.  86a    But  Ch.  808;  Attorney  General  v.  Ryder,  2 

see  Montgomerie  v.  Bath,  8  Ves.  660;  Ch.  Cas.  178;  Court  v.  Jeffery,  1  Sim.  & 

Allen  V.  Knight,  5   Hare,  272 ;   Post,  Stu.  106. 

§  207.                                          ,  *  Ante,  §  100 ;  Brown  v.  Hicketts,  8 

'  Blonnt  V,  Winterton,  1  Harris.  Ch.  Johns.  Ch.  668;  Fishi;.  Howland,  1  Paige, 

Pr.  by  Newl.  29  (1806) ;  Ante.  §  144-147.  20;  Egberts  v.  Wood,  8  Paige,  617,  620 ; 

*  See  Cakert  on  Parties,  ch.  8,  §  4,  p.  Mitf.  £q.  PI.  by  Jeremy,  168 ;  [Savage  v, 
172-176;  Edwards  on  Parties,  180-140.  Lane,  6  Hare,  82.] 

•  Ante,    §  106,  188,  189 ;    Wiser  v. 

(a)  While  joint  creditors  cannot,  by  nolongerinterested,  cannot  object  to  their 

dividing  their  claim  between  themselves,  non-joinder  in  a  suit  in  equity  against 

scquire  a  separate  right  of  action  against  him  by  the  other  creditors.    See  Upjohn 

the  debtor,  yet  it  would  seem  that  the  v.  Ewjng,  2  Ohio  St.  18 ;  Canal  Co.  v.  Gor- 

debtor,  if  he  has  procured  the  release  of  don,  6  WaU.  661 ;  Tyler  v.  Treka  Water 

some  of  such  creditors,  so  that  they  are  Co.  14  Cal.  212,  218. 
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which  are  to  be  increased,  or  diminished,  according  to  the  state  of 
the  f ands,  it  is  proper,  that  a  bill  filed  by  one  legatee,  should  be  on 
behalf  of  all.^ 

§  204.  We  haye  also  seen,  that  where  the  residue  is  bequeathed 
to  several  legatees,  all  of  them  should  ordinarily  be  made  parties, 
either  by  name,  or  by  a  suit  in  behalf  of  all ;  and,  that  the  same 
rule  applies  to  the  case  of  distributees,  claiming  in  a  case  of  intes- 
tacy ;  for  in  such  cases  there  is  a  common  iuter'est  in  all  of  them.^ 
Upon  these  points,  therefore,  we  need  not  dwell.  For  the  like 
reason,  where  there  are  various  appointees  of  personal  property 
under  the  will  of  Kfeme  covert^  they  should  all  be  made  parties  to 
a  bill  against  her  personal  representative,  to  enforce  their  claim.^ 

§  205.  Where  legacies  are  by  a  will  made  a  charge  on  the  real 
estate  in  the  hands  of  the  heir  or  devisee,  the  heir  or  devisee  en- 
titled to  the  real  estate,  must  of  course  be  a  party  to  any  bill  to 
enforce  the  charge ;  and  the  executor  also  must  be  a  party,  if  the 
personal  assets  are  not  exonerated  from  the  charge,  as  the  primary 
fund.^  To  such  a  bill,  all  the  l^atees,  who  are  entitled  to  the 
benefit  of  the  charge,  are  also  proper  and  necessary  parties  in  their 
own  names ;  for  they  all  have  a  common  interest  in  the  f  und.^  If 
there  are  any  exceptions  to  the  rule,  they  stand  upon  very  peculiar 
grounds,  which  must  be  specially  brought  before  the  court ;  and 
then,  perhaps,  a  bill  might  be  maintainable  in  the  name  of  one  or 
more  of  the  legatees,  on  behalf  of  all.^ 

§  206.  For  the  same  reason,  where  by  a  will  the  executors  are 
made  trustees  to  sell  the  real  estate  of  the  testator,  and  out  of  the 
produce,  after  the  discharge  of  debts,  to  pay  certain  sums  to  cer- 
tain legatees,  which  sums  are  also  charged  on  the  personal  assets, 
in  case  of  a  deficiency  of  the  real  fund ;  on  a  bill  brought  by  one 

1  Brown  v.  RickettSp  3  Johns.  Ch.  653.         «  See  Ante,  §  163, 164,  and  the  Orders 

But  see  Hajcock  v.  Haycock,  2  Ch.  Cas.  in  Chancery  of  1841,  cited  §  160,  note. 
124.  ft  Morse  v.  Sadler,  I  Cox,  862;  Hallett 

>  Ante.  §  104, 106 ;  Post,  §  207, 207  a ;  v.  Hallett,  2  Paige,  15,  22 ;  Fish  v.  How. 
Hallett  i;.  Hallett,  2  Paige,  15;  Sherrit  v.  land,  1  Paige,  28 ;  Ante,  §  150, 164 ;  Post, 
Birch,  3  Bro.  Ch.  229.                                .  §  215,  216  ;   Harrison  v.  Stewardson,  2 

>  Court  t;.  Jeffery,  1  Sim.  &  Stu.  105.  Hare,  680,  632. 

If  the  appointees  under  the  will  are  very         ^  Ante,  §  105  and  note,  150, 164 ;  Po6t» 

numerous,  the  court  will  dispense  with  §  207  a,  207  6,  215,  218;  Hallett  v.  Hal- 

their  being  made  parties,  and  allow  a  lett,  2  Paige,  15,  22,  23 ;  Manning  i;.  Thes- 

bill  to  be  filed  by  some  on  behalf  of  iger,  1  Sim.  &  Stu.  106.    See  Harrison 

all.    Manning  v.  Thesiger,  1  Sim.  &  Stu.  v,  Stewardson,  2  Hare,  630,  532 ;  Ante, 

106.  §  160 ;  Post,  §  216. 
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of  the  l^atees,  to  obtain  his  share  of  the  proceeds  from  the  ex- 
ecutors, all  the  other  legatees  are  necessary  parties.^ 

§  207-  Seventhly,  in  cases  of  trust,^  .  The  general  rule  in  cases 
of  this  sort  is,  that  in  suits  respecting  the  trust  property,  brought 
either  by,  or  against  the  trustees,  the  cestuis  que  trmt  (or  bene- 
ficiaries), as  well  as  the  trustees  are  necessary  parties.  And  where 
the  suit  is  by  or  against  the  cestuis  que  trust  (or  beneficiaries) 
the  trustees  also  are  necessary  parties.  The  trustees  have  the 
legal  interest,  and  therefore  they  are  necessary  parties.  The 
cestuis  que  trust  (or  beneficiaries)  have  the  equitable  and  ulti- 
mate interest  to  be  affected  by  the  decree,  and  therefore  they  are 
necessary  parties.^  (a)  Indeed,  in  England,  the  general  rule  is, 
that  if  property  is  given  to  trustees  for  certain  cestuis  que  trust 
(^or  beneficiaries)  a  court  of  equity  will  decree  it  to  be  paid  to  the 
latter,  and  not  to  the  trustees ;  so  that  the  beneficiaries  are  em- 
phatically the  direct  parties  in  interest.^    For  a  similar  reason,  all 

>  Faithful  v.  Bxmt,  8  Anst.  761.    But  tuted  for  the  execution  of  the  trust  dur- 

•ee  Ante,  f  150,  and  note,  and  the  Orders  ing  the  lifetime  of  the  tenant  for  life. 

in  Chancery  of  1841,  Orders  80  and  81,  Fowler  v.  James,  1  Phill.  808. 
there  cited ;  Ante,  §  168  and  note,  164,         «  Weatherby  v.  St  Giorgio,  2  Hare; 

20&  624,  629 ;  Ante,  §  149,  150 ;  Post,  §  215- 

«  See  CaWert  on  Parties,  ch.  8,  §  9,  217;    Baker  v,  Harwood,  1  Hare,  827; 

p.  208-220;   Edwards  on  Parties,  158-  Holland   t;.  Baker,  3  Hare,  68.    In  this 

167.  last  case,  Mr.  Vice-Chancellor  Wigram 

«  Cooper,  Eq.  PI.  34 ;  Mitf.  Eq.  PI.  bj  said :  "  Now  prima  facie,  I  take  it  to  be 
Jeremy,  176,  179;  Adams  v.  St.  Leger,  the  duty  of  trustees,  being  parties  to  a 
1  Ball  &  B.  181,  184,  185 ;  Court  v.  Jef-  bill  affecting  the  trust  property,  to  insist 
fery,  1  Sim.  &  Stu.  105 ;  Wood  v,  Wil-  tliat  the  cestuis  que  tntsi  should  be  brought 
liama,  4  Mad.  186 ;  Burt  v.  Dennet,  2  before  the  court.  Trustees  are  not  them- 
Bro.  Ch.  225 ;  Osboum  o.  Fallows,  1  Russ.  selves  owners  of  the  property ;  they  are, 
&  M.  741 ;  Malin  v.  Malin,  2  Johns.  Ch.  in  a  sense,  agents  for  the  owners  in  exe- 
238;  Fish  v,  Howland,  1  Paige,  20;  [Still-  cuting  the  trusts;  but  they  are  not  con- 
well  r.  M'Neely,  1  Qreen,  Ch.  805 ;]  Ante,  stituted  agents  for  the  purpose  of  defend- 
S  150,  201,  204-206 ;  Holland  v.  Baker,  ing  the  owners  against  the  adverse  claims 
3  Hare,  68 ;  Roberts  v.  Tunstall,  4  Hare,  of  third  parties  in  this  court.  It  is  the 
261.  Where  property  is  settled  in  trust  duty  of  trustees  in  such  a  situation  to  ob- 
in  remainder,  for  the  persons  who  should  ject  that  the  owners  of  the  estate  are 
be  the  next  of  kin  of  the  tenant  for  life  at  not  before  the  court ;  and  I  think  it  is 
ber  death  the  presumptive  next  of  kin.  the  right  of  trustees  in  that  case  to  insist 
are  not  necessary  parties  to  a  suit  insti-  that  the  onus  of  resisting  adverse  claims 

(a)  To  a  bill  in  equity  by  trustees  for  life,  or  as  part  of  the  principal,  those 

under  a  will,  to  obtain  the  instructions  interested  in  the  remainder,  and  in  being, 

of  the  court,  upon  the  question  whether  are  necessary  parties.    Gordon  v.  Green, 

dividends  of  stock  and  money  .are  to  be  113  Mass.  259.    See  Sears  i;.  Hardy,  120 

treated  as  income  payable  to  the  tenant  Mass.  524. 
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persons  who  have  specific  charges  on  trust  property,  derived  under 
the  trust,  and  appertaining  to  the  due  execution  of  it,  are  gener- 
ally required  to  be  made  parties  to  suits  respecting  the  due  exe- 
cution of  the  trust,  or  touching  their  rights  therein,  whenever  the 
persons  are  definitely  ascertained,  and  the  trust  is  of  a  limited 
nature.^  (a) 

shall  be  thrown  upon  the  cestuis  qve  trust,  been  sold  at  an  nndenralne.    In  dther 

and  not  on  themselves."    But  see  AUen  point  of  riew,  it  is  impossible  to  proceed 

p.  Knight,  6  Hare,  272.  without  those  persons  being  here.    "  If 

1  Mitf .  Eq.  PL  by  Jeremj,  176 ;  Ante,  it  were  the  case  of  a  sale,  it  appeara 

§  160;  Harrison  v.  Stewardson,  2  Hare,  by  the   deed   which  is  set   out  in  the 

630.  [Where  the  trustees  of  a  dissenting-  bill,  that  the  trustees  have  no  power  to 

chapel  had  power  to  mortgage  the  prop-  sell  without  the  consent  of  the  migor 

erty  by  consent  of  a  majority  of  the  number  of  the  men  subscribers.    Could 

men  subscribers  of  the  congregation,  and  the  trustees  institute  or  support  a  biU,  to 

mortgaged  it,  with  a  power  of  sale,  and  obtain  the  benefit  of  a  sale  of  this  prop- 

the  mortgagee  conveyed  to  A.  B.,  it  was  erty,  to  which  the  migority  of  the  meo 

held  in  a  suit  by  the  trustees  against  subscribers  had  not  consented?     I  do 

A.  B.,  insisting  that  he  was  liable  as  as-  think  they  could  not,  and  that  the  court 

signee  of  the  mortgagee,  and  not  as  pur-  would  require  their  sanction  and  consent 

chaser,  and  claiming  the  balance  of  the  to  the  transaction.    It  is  admitted  that 

value  of  the  property  above  the  mortgage  that  consent  has  never  been  given ;  and, 

debt,  that  all  the  men  subscribers,  mem-  consequently,  the  court  would  require  to 

bers  of  the  congregation,  were  necessary  have  that  consent  given  at  the  time  when 

parties.    Minn   u.  Stant,  16   Beav.  49.  the  decree  was  made  by  the  men  sub- 

The  master  of  the  rolls  here  observed,  scribers.   I  do  not  say  it  is  not  possible  to 

"  The  bill  is  filed  by  trustees,  to  confirm  have  cured  that  defect,  if  there  had  been 

a  sale,  by  a  mortgagee  to  a  railway  com-  a  meeting  previously  to  the  bill  being 

pany,  of  the  property  belonging  to  a  filed,  and  all  the  men  subscribers  had,  in 

chapel,  to  treat  him  as  a  trustee  of  the  the  manner  prescribed  by  the  deed,  sano- 

purchase-money,  for   their  benefit;  and  tioned  the  institution  of  the  suit.  If  there 

after  paying  what  is  due  to  him  for  prin-  had  been  evidence  of  tliat  it  might  have 

cipal  and  interest,  to  make  him  pay  over  cured  the  defect.    It  is  evident  that  the 

the  remainder  to  trustees  for  the  benefit  fluctuating  nature  of  the  body  creates  a 

of  the  congregation.    It  is  obvious  that  great  difficulty.    If,  however,  the  body 

this  transaction  may  be  looked  at  in  two  for  the  time  being  had  sanctioned  the 

points  of  view.    It  is  either  competent  sale,  or  had  sanctioned  the  suit  for  the 

for  the  persons  interested  to  adopt  the  purpose  of  gaining  the  benefit  of  the  sale, 

transaction  as  one  for  their  benefit,  or  to  it  is  possible  that  this  objection  might  not 

insist  on  having  the  sale  set  aside,  on  re-  be  capable  of  being  sustained.    That  is 

covering  back  the  estate,  from  the  rail-  my  present  impression.     But  the  diffi- 

way  company,  on  the  ground  that  it  had  cuUy  is  still  greater,  for  this  transaction 

(a)  Where  a  suit,  brought  by  a  trus-  ley  o.  Fawcett,  11  Beav.  666;    Carey 

tee  to  recover  the  trust  property,  does  v.  Brown,  92  U.  S.  171,  172 ;  Ashton  v. 

not  give  rise  to  any  conflict  of  interests  Atlantic  Bank,  3  Allen,  217 ;  Boy  den  v. 

between  him  and  the  cestuis  que  trust,  and  Partridge,  2  Gray,  190;  Adams  t\  Bradley* 

does  not  involve  an  investigation  into  12  Mich.  846;  Swift  v.  Stebbins,  4  Stew, 

their  relations  with  each  other,  the  cestuis  &  Port.  447.    See  Ante,  §  160,  note  (a). 
que  trust  are  not  necessary  parties.    Hors- 
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§  207  a.  There  are,  however,  some  exceptions  to  the  rule,  as 
we  shall  presently  see.     Thus,  for  example,  if  each  party  is  enti- 

ma  J  be  looked  at  in  another  point  of  view,  them ;  but  not  in  cases  where  any  of  the 
XoC  only  have  the  men  subscribers  not  absent  persons  would  not  be  precluded 
Banctioned  it,  bat  any  one  of  the  cestuis  que  from  instituting  another  suit  for  the  pur- 
tnatf  or  of  the  congregation,  might  say,  pose  of  ^setting  aside  the  whole  transac- 
"  This  is  a  transaction  which  was  not  tion  sought  to  be  affirmed  by  the  first. 
properly  sanctioned;  you  ought  to  haTe  It  is  true  that  this  court  does  all  it 
filed  a  bill  for  the  purpose  of  setting  it  can  for  the  purpose  of  forwarding  the 
aside  altogether,  and  of  giving  the  congre-  administration  of  justice ;  but  it  would  be 
gregation  the  advantage  of  redeeming  the  no  justice  to  Mr.  Slant,  or  any  defendant 
mortgage  and  obtaining  the  benefit  of  the  on  this  record,  if  a  decree  were  pro- 
increased  value  of  the  land  from  the  po-  nounced  affirming  this  transaction,  and 
rition  in  which  it  is  placed.  I  do  not  say,  compelling  him  to  pay  over  the  amount 
nor  would  it  be  proper  for  me  on  tills  occa-  of  the  purchase-money,  after  deducting 
sioD  to  determine,  whether  this  is  a  trans-  his  mortgage,  and  if,  afterwards,  a  sec- 
action  which  it  would  be  competent  to  ond  suit  should  be  instituted  against  him 
them  to  confirm  or  not ;  but  this  is  mani-  and  the  railway  company  for  the  pur- 
£est,  that  any  one  of  the  men  subscribers,  pose  of  setting  aside  the  whole  transac- 
who  have  not  confirmed  the  transaction,  tion,  and  making  him  personally  liable  to 
might  file  a  bill  to-morrow  for  the  pur-  the  railway  company  for  the  loss  of  the 
pose  of  setting  aside  the  transaction,  and  land  they  had  been  deprived  of.  In  that 
saying  that  it  is  not  binding  on  any  per-  respect  I  concur  in  the  observations  made 
sons  who  were  not  actually  parties  to  the  by  Lord  Cottenham  in  Carlisle  V.  The 
suit  at  the  time  it  was  instituted.  1  can-  Southeastern  Railway  Company.  They 
not  doubt  but  that  was  in  substance  are  strictly  applicable,  and  bear  very 
what  Lord  Langdale  decided.  This  objeo-  strongly  on  the  present  case ;  they  in 
tion  might  have  been  met  in  this  way :  effect  were  these,  —  that  you  can  only 
that  if  yon  had  a  meeting  of  the  men  bind  persons  whose  rights  are  inconsist- 
snbscribers  beforehand,  you  might,  with  ent  with  those  of  the  parties  on  the  rec- 
tbe  sanction  of  the  majority  (if  they  had  ord,  by  making  them  parties.  The  pro- 
oot  been  unanimous),  have  dispensed  ceedings  in  this  suit  would,  in  fact,  only 
with  their  attendance,  making  those  who  bind  the  parties,  but  no  other  persons 
dusented,  parties  to  bind  their  interest  whatever.  The  cases  cited  in  which 
on  the  record ;  but,  as  the  matter  stands,  trustees  have  filed  a  bill  to  bring  back  a 
I  feel  it  would  not  be  possible  for  the  trust  fund,  without  making  their  cestuis 
ocmrt  to  proceed,  and  do  justice  in  the  que  trust  parties,  have  no  application  what- 
prasent  sUte  of  the  record.  I  feel,  also,  ever  to  this  case,  because  here  the  interests 
that,  by  allowing  this  objection,  it  is  of  a  of  the  cestuis  que  trust  may  be  at  variance 
serious  and  fatal  nature ;  and  that  has  with  the  course  which  the  trustees  are 
been  strongly  pointed  out  to  me.  It  pursuing.  I  am,  therefore,  of  opinion 
is  said  that  this  court  will  endeavor  that  it  is  impossible  for  me  to  hold  that  the 
to  mould  all  its  rules  for  the  purpose  men  subscribers  are  not  necessary  parties 
of  carrying  into  efibct  and  dispens-  to  this  suit.  I  consider  that  Lord  Langdale 
isg  justice  in  the  manner  it  best  can.  has,  in  point  of  fact,  decided  it,  when  he 
That  is  true,  and  for  that  purpose  the  said,  *  I  do  not  think  I  have  heard  any 
niles,  with  respect  to  parties,  have  been  answer  to  the  argument,  that  if  the  de- 
lelazed,  where  absent  parties,  having  a  fendant  succeeds,  he  will  still  be  left 
common  interest  with  the  parties  to  the  open  to  another  bill  at  the  suit  of  the 
record,  can  properly  be  represented  by  subscribers.'    WUl  he  not  be  left  open  to 
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tied  to  an  aliquot  part,  Buch  as  a  quarter  or  a  half  of  an  ascer- 
tained and  definite  truBt  fund,  in  such  a  case  he  may  sue  for  his 
own  portion  thereof  without  making  the  other  cestuis  que  trust 
(or  beneficiaries)  parties,  for  there  is  no  community  of  property, 
or  other  matter,  in  virtue  of  which  they  have,  or  can  have,  any 
interest  in  the  suit  or  subject  of  the  suit.^  So,  wherever  a  great 
practical  inconvenience  would  arise  from  a  strict  application  of 
the  general  rule,  there  the  court  has  power  to  relax  it,  in  order  to 
prevent  that,  which  is  laid  down  for  the  purposes  of  justice,  from 
working  the  contrary ;  as,  for  example,  where  there  is  a  small 
property  to  be  divided  among  a  large  number  of  cestui^  que  trusty 
who  are  foreigners  resident  abroad.  The  like  exception  would 
seem  to  apply,  where  the  cestuis  que  trust  (or  beneficiaries)  are 
very  numerous,  or  the  description  of  them  is  so  general,  that  it  is 
difficult  or  impracticable  to  ascertain,  in  the  first  instance,  who 
are  all  the  persons  included  therein,  or  many  are  unknown  or  are 
resident  abroad.  Under  such  circumstances,  the  proper  inquiries 
may  be  directed  to  be  made  before  a  master,  before  the  final 
decree.^ 

another  bUl  at  the  suit  of  the  subecribers,  with  the  presence  of  any  number  of  tbein» 

unless  all  the  men  subscribers  are  bound  in  order  to  avoid  the  inconvenience  of 

by  the  decree  which  the  court  may  make  ?  bringing  so  large  a  body  of  credito:  s 

"  It  is  manifest  to  me  that  he  will.    The  before  the  court,  it  seems  of  necessity  to 

observation  that  some  of  them  ought  to  follow,  that  the  trustees  of  the  property^ 

be  parties,  I  consider  was  made  on  a  upon  which  the  court  is  to  act,  should  be 

question  not  brought  before  him,  and  the  parties  to  that  record,  that  they  at  least 

effect  of  which  he  had  not  the  opportu-  mightbeable  to  inform  the  court,  whether 

nity  of  considering.     I  must  allow  the  it  is  sufficiently  fhimed  with  reference  to 

objection  for  want  of  parties,  and  give  the  interests  of  the  whole  of  the  cestuis  qve 

the  plaintiffs  leave  to  bring  new  parties  trust,  by  the  selection  of  those,  who,  in 

before  the  court,  either  by  supplemental  the  existing  state  of  things,  are  in  a  posi- 

bill,  or  by  amendment,  as  they  may  be  tion  adequately  to  represent  the  interests 

advised."]  of  the  body.    I  do  not  doubt  that  the 

^  Post,  §  212;  Hutchinson  v.  Town-  court  does  allow  a  selected  number  to 

send,  2  Keen,  676;  Morley  r.  Hennold-  represent  a  numerous  body  of  defendants, 

son,  2  Hare,  670 ;  Smith  u.  Snow,  8  Mad.  whose  interests  are  sought  to  be  adversely 

10 ;  [Hares  v.  Stringer,  15  Beav.  206.]  affected  in  a  suit.    Lord  Eldon  repeatedly 

^  Ibid. ;  Hawkins  v,  Hawkins,  1  Hare,  said  it  might  be  done,  if  the  purposes  of 

648,  646;  Ante,  §  04;  Post,  §208,  217;  justice  required  it ;  and  Lord  Cottenharo, 

Harvey  v.  Harvey,  4  Beav.  215,  220,  221.  in  Attwood  v.  Small,  after  saying  that  the 

See  Ante,  §  163,  note ;  Holland  v.  Baker,  right  course  was  to  bring  all  parties  be- 

8  Hare,  68.    In  this  case,  Mr.  Vice-Chan-  fore  the  court,  observed,  that  courts  of 

cellor  Wigram  said :  "  I  have  said  that  it  justice  are  bound  to  have  regard  to  the 

is  the  duty  of  the  trustees  to  require  that  mode  in  which  the  affairs  of  mankind  are 

all  their  cestuis  que  trust  should  be  before  conducted  ;  and  when.  In  consequence  of 

the  court.     If  tlie  court  is  to  dispense  the  mode  of  dealing,  it  would  be  impoasi- 
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§  207  b.  This  last  position  may  be  illastrated  by  the  case  where 
the  class  of  persons  interested  and  entitled  to  share  in  the  prop- 
erty are  Tery  numerous,  as,  for  example,  in  case  of  residuary 
legatees,  who  are  very  numerous  ;  there  the  rule,  whether  all  or 
part  of  them  shall  be  inserted  in  the  suit,  is  a  question  of  mere 
conyenience,  to  be  decided  by  the  court ;  and,  in  many  cases,  the 
court  will  permit  a  few  of  the  residuary  legatees  to  sue*  in  behalf 
of  all.^  (a)     So  scheduled  creditors,  under  a  creditor's  deed, 

ble  to  woA  out  jiwtice,  if  the  rule  requir-  o'  ^^  nature,  whether  certain  penons  so 

log  all  penons  to  be  present  were  not  circamstanced  are  or  are  not  indispensa- 

departed  from,  it  must  be  relaxed,  rather  We  parties  to  a  suit,  are  very  much  ques- 

than  be  allowed  to  stand  as  an  obstruo-  ^i^ns  of  convenience ;  and,  in  this  case,  I 

tion  to  justice.    I  shall  not  be  in  the  am  of  opinion  that,  though  some  uiconven- 

least  degree  deviating  from  that  rule  in  ience  may  arise  in  not  having  all  the 

this  case,  by  holding,  that,  so  &r  as  the  parties  presumptively  entitled  before  the 

sopplemental  bill  is  concerned,  tlie  trus-  court,  yet  that  such  inconvenience  would 

tees  ought  to  be  parties,  where  a  few  of  he  considerably  less  than  would  neces- 

tlie  creditors  are  chosen  to  represent  the  «*"'y  »"««  'rom  requiring  them  to  be 

whole."  made  parties  in  this  stage  of  the  cause ; 

1  Harvey  ».  Harvey,  4  Beav.  215, 220,  and  which  would  probably  amount  to  a 

221.    In  this  cas^  Lord  Langdale  said :  complete  obstruction  of  the   suit,  and 

"The  principal  point  which  arose  for  would  render  it  impossible  ever  to  bring 

decision  in    this   case   was  whether   a  it  to  a  hearing.    My  opinion  is,  that  the 

legacy,  given  by  the  wiU  of  the  testator  fl»t  objection  must  therefore  fail.    The 

after  the  death  of  the  tenant  for  life  to  a  other  objection  for  want  of  parties  is 

chtts  of  persons  not  now  ascertained,  but  this :  it  being  a  quesUon  whether  the 

who  are  to  be  ascertained  upon  the  death  legacy  is  void  for  remoteness,  it  may  hap- 

of  tlie  tenant  for  life,  was  void  for  remote-  pen  that  the  next  of  kin  have  an  interest 

ness.    Two  objections  for  want  of  par-  in  the  legacy.    That  the  next  of  kin 

ties  were  taken  by  the  defendants.    The  ^»"  be  convenient  or  proper  parties,  pro- 

flm  was,  that  it  was  not  competent  for  vided  they  can  be  had  here  without  in- 

the  plaiDtifir  to  sue  "  on  behalf  of  herself  convenience  to  the  other  side,  is  a  matter 

and  all  others,"  who  were  in  the  like  of  no  doubt.    The  plaintiff  herself  has 

interest;  for,  as  some  questions  might  considered  that  tiiey  would  be  proper 

arise  between  them,  the  suit  could  not  parties,  because  she  has  made  one  of  the 

be  sustained  unless  all  the  persons  who  next  of  kin,  and  another  person,  who  U 

had  presumptive  rights  to  a  share  of  this  both  hei^atlaw  of  the  testotor,  and  legal 

legacy  were  before  the  court.    Questions  personal  representative  of  another  next 

|s)  Where  the  heirs  or  legatees  are  nu-  on  behalf  of  all,  the  plaintiff's  individual 
meroos,  it  rests  largely  in  the  discretion  interest  is  trivial  in  amount,  and  it  ap- 
of  the  court  to  determine  how  far  they  pears  by  the  bill  that  he  knows  the  names 
should  be  joined,  considering  on  the  one  and  residences  of  all  the  parties  in  inter- 
hand  the  difficulty  and  expense  of  joining  est,  a  majority  of  whom  are  within  the 
them,  and  on  ttie  other  the  importance  of  jurisdiction,  or  near  at  hand,  the  court 
having  such  a  representation  as  will  enable  will,  upon  demurrer,  dismiss  the  bill  for 
the  question  at  issue  to  be  fairiy  tried ;  want  of  proper  parties.  Smith  v,  Wil- 
sod  if,  upon  a  bill  by  one  of  many  heirs,  Hams,  116  Mass.  510. 
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who  were  not  parties  thereto,  have  been  held  not  necessary  parties 
to  a  suit  by  a  subsequent  encumbrancer,  to  have  the  moneys  out 
of  which  it  was  intended  to  pay  such  creditors,  raised,  the  trua- 
tees  being  parties.^ 

§  208.  Upon  the  general  principles  of  courts  of  equity,  there 
would  be  ^n  impropriety  in  binding  either  the  l^al  claimants,  or 
the  equitable  claimants,  unless  they  were  fully  represented,  and 
permitted  to  assert  their  rights  before  the  court ;  and  if  not  bound, 
the  decree  would  not  be  final  on  the  matter  litigated.  If  the  eei- 
tuis  que  trtut  (or  beneficiaries)  should  not  be  made  parties  to  the 
suit,  and  their  interests  are  apparent,  a  court  of  equity  will  some- 
times, as  a  matter  of  indulgence,  and  to  prevent  further  delay  and 
expense,  allow  them  (if  they  wish)  to  bring  forward  their  claims 
by  petition,  in  order  to  have  their  interests  ascertained,  and  their 
rights  protected.^  But  at  all  events,  they  may  bring  a  bill  against 
their  trustees  and  the  original  plaintiff,  to  assert  and  protect  their 
rights  in  the  other  suit.^ 

§  209.  Upon  this  ground  it  is,  that  if  a  bill  be  brought  by  a 
cestui  que  trust  for  a  specific  performance  of  a  covenant  under  seal, 
made  to  a  trustee  for  the  benefit  of  the  plaintiff,  tKe  trustee  must 

of  kin,  defendants ;  and  the  widow,  who  necessary,  or  at  least  proper,  for  the 

would  be  entitled  to  a  share  of  the  leg-  plaintiff  to  proceed,  even  in  the  absence 

acy  in  case  of  intestacy,  is  also  a  defend-  of  the  other  next  of  kin.    The  question 

ant.    The  plaintiff  alleges  that  there  are  which  I  determine  in  the  present  stage  of 

now  sufficient  persons  here  to  argue  the  the  cause  is  this,  that  there  is  nothing 

question,  or  to  maintain  the  interest  of  upon  which  I  can  act  to  show  that  there 

the  next  of  kin.    This,  again,  is  a  state  would  be  a  preponderating  inconTenience 

of  things  in  which  the  court  may  con-  in  bringing  before  the  court  the  other  next 

sider  a  suit  properly  constituted  on  tlie  of  kin,  or  their  representatives.    There 

ground  of  convenience;  and,  looking  with  must  be  an  inquiry  before  any  further 

that  view  at  the  allegations  contained  steps  can  be  had."    See  Weatherby  ».  St. 

in  the  bill  and  the  answer,  it  does  not  now  Giorgio,  2  Hare,  629.    But  see  Hawkins 

appear  known  that  there  wiU  be  a  pre-  v.  Hawkins,  1  Hare,  643 ;  Ante.  §  104, 106 ; 

ponderating  inconvenience  by  bringing  Batten  v,  Parfltt,  2  Y.  &  Coll.  Ch.  843. 
the  next  of  kin  before  the  court.    I  am,         i  Powell  ».  Wright,  7  Beav.  444. 
therefore,  of  opinion  that  the  cause  can-         «  Drew  v,  Harman,  6  Price,  819,  824. 
not  proceed  without  some  further  inquiry         «  Cieagh  ».  Nugent,  Mosely,  866,  86d. 

respecting  the  next  of  kin ;  and,  upon  Though  there  are  ever  so  many  contin- 

this  occasion,  I  must  order  an  inquiry  gent  limitations  of  a  trust,  it  is  an  estab- 

who  are  the  next  of  kin,  and  who  are  lished  rule  that  it  is  sufficient  to  bring 

the  legal   personal    representatives    of  the  trustee  before  the  court,  together  with 

such  of  the  next  of  kin  as  are  dead.    I  him  in  whom  the  first  esUte  of  inheri- 

make  no  other  order;  because,  in  the  tance  is  vested.    Hopkins  v,  Hopkins, 

end,  it  may  turn  out,  when  we  know  who  1  Atk.  690 ;  Cholmondeley  v,  CUnton,  2 

are  the  next  of  kin,  that  it  would  be  Jac.  &  Walk.  138. 
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be  made  a  party  to  the  sait.^  So  if  a  bill  should  be  brought  by  a 
cestui  qui  trusty  to  foi^eclose  a  mortgage  given  to  a  trustee  for  his 
benefit,  the  trustee  should  be  made  a  party  .^  So,  if  a  cestui  que 
trust  should  bring  a  bill  to  enforce  the  trust,  against  a  third  person, 
to  whom  the  trustee  has  assigned  the  property  in  violation  of  the 
tnist,  the  trustee  should  be  made  a  party ;  for  he  is  ultimately 
bound  for  the  due  fulfilment  of  the  trust.^  On  the  other  hand,  if 
the  trustee  should  bring  a  bill  for  a  specific  performance  of  arti- 
cles, the  cesttds  que  trust  should  be  made  parties.^  So,  if  a  bill  for 
the  redemption,  or  a  bill  for  the  foreclosure  of  a  mortgage,  should 
be  brought  against  a  trustee,  the  cestuis  que  trust  are,  in  each  case, 
necessary  parties.^ 

§  210.  And,  where  there  are  divers  trustees,  in  a  suit  to  enforce 
the  trust,  or  to  set  it  aside,  all  the  trustees  should  be  made  par- 
ties ;  for  all  of  them  have  a  community  of  interest ;  and  otherwise 
there  might  be  different  suits  brought  by  or  against  each ;  and, 
under  ordinary  circumstances,  the  bill  will  not  be  maintained, 
without  all  of  them  are  so  joined.^  For  a  similar  reason,  if  there 
are  divere  eestuis  que  trusty  all  of  them  should  be  made  parties  to 
a  bill  touching  the  common  interest.*^ 

§  211.  Where  any  of  the  trustees  are  dead,  the  survivor  or  sur- 
yivors  of  them  must  be  made  parties  to  a  suit  respecting  the  sub- 

1  Cooke  r.  Cooke,  2  Vera.  86;  Cope  ^  Bart  t;.  Dennet,  2  Bro.  Ch.  225; 
r.  Parry,  2  Jac.  &  Walk.  538;  Hook  v.  Lund  v.  Bianshard,  4  Hare,  28;  Ante, 
Kinnear,  8  Swanst.  417,  note.  §  207. 

2  Wood  V.  WiUiamg,  4  Mad-  186.  •  Kirk  v.  Clark,  Prec.  Ch.  275 ;  Doug- 
Where  tlie  original  trustees,  having  the  las  v.  Horsfall,  2  Sim.  &  Stu.  184;  Ma- 
legal  estate,  and  all  the  eestuis  que  trust,  lin  v.  Malin,  2  Johns.  Ch.  288;  Ante, 
baring  the  beneficial  interest,  are  before  §  287. 

the  coort,  intermediate  trustees  for  the  '  CaWerley    r.    Phelp,   6  Mad.  220; 

benefit  of  the  latter  are  said  not  to  be  Whistler  v.  Webb,  Bunb.  58 ;  Ante,  §  207. 

necessaiy  parties.     Head  r.   Teynham,  [But  in  a  suit  by  the  trustees  of  a  com- 

1  Cox,  57.    What  is  the  gfound  of  this  position  deed  to  compel  the  assignor  to 

distinction,  since  the  intermediate  trus-  perfect  the  transfer  of  a  portion  of  the 

tees  hare,  or  may  have,  an  equitable  trust  property,  the  eestuis  que  trust  are  not 

interest,  either  primary  or  secondary  ?  necessary  parties ;  otherwise  as  to  a  pur- 

A  person,  with  whom  a  trust  deed  has  chaser  to  whom  the  trustees  contracted  to 

been  deposited,  and  who  has  delivered  it  sell  the  property.     Alexander  v.  Cana,  1 

np  to  the  original  party,  who  executed  it,  De  Gex  &  Sm.  415.    See  Maule  v.  Beau- 

if  not  charged  with  a  breach  of  trust,  fort,  1  Russ.  849.] 

need  not  be  made  a  party  to  a  bill  by  the  ^  In  re  Chertsey  Market,  6   Price, 

cesiuis  que  trust  for  a  specific  performance  261. 

of  the  trust,  and  a  redelivery  to  them  of  7  Hamm  v.  Stevens,  1  Yem.  110;  1 

the  deed.    Knye  v.  Moore,  1  Sim.  &  Stu.  Eq.  Abr.  72 ;  Lowe  v.  Morgan,  1  Bro.  Ch. 

61;  Ante,  §  207.  868,  and  Mr.  Belt's  note;  Ante,  §  149, 
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ject-matter  of  the  tmst.^  And  if  all  the  trustees  are  dead,  and  the 
estate  is  an  estate  of  inheritance,  the  heir,  or  other  proper  repre- 
sentative in  the  realty,  of  the  survivor,  should  be  made  a  party. 
But  if  the  trust  be  of  a  term,  or  other  chattel  interest,  the  personal 
representative  of  the  survivor  only  need  be  made  a  party.*  If  the 
trustee  has  assigned  his  trust  absolutely,  the  assignee  should  be 
made  a  party  in  his  stead ;  and  the  trustee  need  not  be  made  a 
party,  unless  the  assignment  is  a  breach  of  trust.^  If,  pending  a 
suit,  some  of  the  trustees  of  a  charity  should  die  and  others  resign, 
and  new  trustees  are  appointed  before  any  decree,  they  ought  to 
be  made  parties  to  the  suit ;  otherwise,  as  they  come  in  under  the 
founder,  and  not  under  the  former  trustees,  for  whom  they  are 
Substituted,  they  will  not  be  bound  by  the  decree.^ 

l&O,  207 ;  Post,  §  218, 216,  217 ;  Harrison  in  respect  of  claims  against  strangers,  aa 
V.  Stewardson,  2  Hare,  580 ;  Weatherby  debtors,  or  liable  to  the  trust,  by  reason 
V.  St  Giorgio,  2  Hare,  624,  629 ;  Haw-  of  the  miscondnct  of  the  trustees,  or  par- 
kins V.  Hawkins,  1  Hare,  648,  546.  But  ties  to  whom  the  stranger  is  primarily 
see  Montgomerie  t;.  Bath,  8  Yes.  660.  liable.  There  are,  apparenUy,  three  forms 
In  Goodson  i;.  EUisson,  8  Russ.  683,  where  of  suit  applicable  to  such  cases,  accord- 
a  bill  was  brought  by  a  purchaser  of  a  ing  to  circumstances.  First,  the  cettui 
portion  of  the  trust  property  from  the  que  trust  nuiy  not  be  entitled,  or,  at  least, 
cutuis  que  trust  against  the  trustee  for  a  not  able  usefully  to  do  more  than  com- 
conreyance  of  the  legal  title,  Lord  Eldon  pel  his  trustees  to  allow  him  to  sue  the 
at  first  thought,  that  all  the  cestuis  que  third  party  at  law,  as  in  the  case  of  a 
trust  should  be  made  parties  to  the  bill,  claim  for  unliquidated  damages,  and  no 
and  that  the  trustee  was  not  bound  to  collusion  between  the  debtor  and  the 
convey  a  portion  of  the  estate ;  but  was  trustee.  Secondly,  the  relief  against  the 
entitled  to  be  delivered  from  the  whole  third  party  may  be  such  as  a  court  of 
trust.  But  afterwards  a  decree  was  made  equity  will  administer,  and  the  cestui  que 
without  their  being  made  parties.  It  is  trust  may  be  entitled  to  sue  the  trustees 
not  very  easy  to  perceive,  from  the  re-  and  the  third  party  jointly,  but  be  bound 
port,  how  Lord  Eldon  escaped  from  his  to  confine  his  suit  to  that  specific  matter 
original  difficulty ;  for  no  reason  is  given  in  respect  of  which  alone  the  third  party 
for  his  change  of  opinion.  is  liable,  and  not  at  liberty  to  make  it 

1  See  Post,  §  213.    [See  Griffith  v.  part  of  a  suit  for  the  general  administia^ 

Yanheythuysen,  0  Hare,  86.1  tion  of  the  trust,  as  in  Salvidge  ».  Hyde 

«  Cooper,  Eq.  PI.  84;  1  Eq.  Abr.  72.  (Jac.  151),  and  Pearse  ».  Hewitt  (7  Sim. 

«  Cooper,  Eq.  PL  34;  Bromley  v.  Hoi-  471).    Thirdly,  there  are  cases  in  which 

land,  7  Yes.  3,  11;   8.  c.  Cooper,  19;  the  third  party,  against  whom  a  limited 

Ante,  §  158;  Burt  v.  Dennet,  2  Bro.  Ch.  demand  is  made,  may  properly  be  made 

226.    The  different  forms  of  suit  by  a  a  party  to  a  suit  for  the  general  adminis- 

ceslui  que  trust  in  respect  of  claims  against  tration  of  a  trust,  with  which,  except  in 

the  trustees  and  strangers,  as  debtors,  respect  of  that  limited  demand,  he  has 

or  liable  to  the  trust,  are  thus  commented  no  concern.    Attorney  General  v.  Cra- 

on  by  the  Yloe-Chancellor  Shadwell  in  dock  (8  Myl.  &  Cr.  86) ;  Salvidge  v.  Hyde 

Lund  u.  Blanshard,  4  Hare,  28 :  "It  is  (Jac.  168,  per  Lord  Eldon)." 
difficult  to  lay  down  any  general  rule  as        *  Attorney  General  v.  Foster,  2  Hare, 

to  the  frame  of  a  suit  by  a  cestui  que  trust  81. 
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§  212.  There  are,  however,  certain  qualifications  of  the  general 
role,  some  of  which  have  been  already  incidentally  noticed,  either 
standing  upon  distinct  principles,  consistent  with  the  rule  itself, 
or  admitted  as  just  exceptions  to  it.  In  the  first  place,  if  there  is 
a  certain  and  fixed  trust  fund,  and  each  cestui  que  trust  has  a  cer- 
tain aliquot  part  in  it,  distinct  from  the  others,  so  that  there  is  no 
common  interest  in  the  object  of  the  bill,  the  others  need  not  (as 
we  have  seen)  be  made  parties.^  Thus,  where  the  object  of  a 
bill,  brought  by  an  assignee  of  one  seventh  part  of  an  ascertained 
fund,  standing  in  the  name  of  trustees,  was  to  compel  the  latter 
to  transfer  to  him  his  seventh  part  in  the  trust  fund,  it  was  held, 
that  the  eestuis  que  trust  of  the  remaining  six  seventh  parts  were 
not  proper  parties,  and  a  demurrer  by  them  on  that  account  was 
allowed.' 

§  213.  In  the  next  place,  if  there  are  several  trustees  who  are 
all  implicated  in  a  common  breach  of  trust,  for  which  the  cestui 
que  trust  seeks  relief  in  equity,  he  may  bring  his  suit  against  all  of 
them,  or  against  one  of  them  separately,  at  his  election ; '  for,  in 

^  Ante,  §  207  a ;  Smith  v.  Snow,  8  and  note.  Whether  this  case  is  main- 
Mad.  10;  [Hares  v.  Stringer,  16  Beav.  tainable  in  opposition  to  the  other  au- 
206.]  thorities,  may  admit  of  question.    Why 

s  Smith  V.  Snow,  8  Mad.  10 ;  Ante,  should  not  a  cestui  que  trutt  be  at  liberty 

5  207  a  \  Perry  v.  Knott,  6  Bear.  208.  to  waive  his  rights  as  to  some  trustees, 
See  Montgomerie  v.  Bath,  8  Yes.  600,  and  pursue  them  against  others,  where 
and  Lowe  p.  Morgan,  1  Bra  Ch.  868,  and  all  are  liable  in  solido  f  See  Post,  §  2Ua . 
Mr.  Belt's  note ;  Ante,  §  207 ;  Hutchin-  It  is  but  justice  to  the  learned  vloe-chan- 
aon  V,  Townsend,  2  Keen,  676.  But  it  oellor  to  giro  his  reasoning  at  large  in 
would  be  otherwise  in  a  case  where  there  the  case  of  Munch  v.  Cockerell,  and  to 
had  been  a  breach  of  trust,  and  the  whole  show  the  manner  in  which  he  disposes  of 
fund  was  not  forthcoming.  Lenaghan  v.  the  language  used  in  the  former  authori- 
Smith,  2  Phill.  801,  where  Lord  Chancel*  ties.  "  I  have  read  through,"  says  he, 
lor  (Tottenham  disapprored  of  the  case  "the  report  .of  Walker  v.  Symonds.  Now 
of  Perry  v.  Knott  [See  also  Wyllie  v.  that  case  itself  affords  one  instance  of 
Elllce,  6  Hare,  610 ;  Penny  v.  Penny,  9  what  was  thought  at  least  to  be  the  rule 
Hare,  39.]  in  the  profession ;  because  the  represent- 

*  Walker  tr.  Symonds,  8  Swanst  76;  atives  of  Donnithome  and  Griffith,  the 

Franco  r.  Franco,  3  Yes.  76.    [See  Chan*  two  deceased  trustees,  were  made  par- 

cellor  V.  Moreeraft,  11  Bear.  261]    Ex  ties,  along  with  the  suryiying  trustees ; 

parte  Angle,  Barnard.  Ch.  428 ;  s.  o.  2  and  I  obsenre  that  Lord  Eldon  nowhere 

Atk.  168;  Wilkinson  v.  Parry,  4  Russ.  lays  down  the  general  proposition  that,  if 

272,  and  Mr.  Russell's  note ;  May  v.  Sdby,  there  be  three  trustees  who  have  com- 

1  Y.  ft  Coll.  Ch.  286;  Bridget  v.  Hames»  mitted  default,  the  suit  may,  at  the  op- 

1  ColL  72.    But  in  Munch  v.  Cockerell,  tion  of  the  plaintiff,  be  brought  against 

6  Sim.  219,  the  Tice^hancellor  held  the  one  only.  He  says  no  such  thing ;  but 
contrary  doctrine,  and  that  all  should  be  what  he  does  say  is,  that  when  three 
joined.    See  Ante,  §  76  b;  Post,  §  214  trustees  are  InTolved  in  one   common 
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such  case,  the  tort  may,  by  analogy  to  the  law,  be  treated  as 
several,  as  well  as  joint.    Again,  if  a  bill  is  brought  by  one  trus- 

breach  of  trust,  the  cestui  que  trust,  suffer-  form  a  general  fund  for  the  relief  of  hit 

ing  from  that  breach,  and  proving  that  father's    creditors;     and    Lord    Eldoii 

the  transaction  was  neither  authorized  thought  that  it   would  be  exceedingly 

nor  adopted  by  him,  may  proceed  against  difficult  for  the  plaintiff,  Mrs.  Walker,  to 

any  or  all  of  tlie  trustees.    3  Swanst.  75.  proceed  against  tlie  assets  of  Nicholas 

But  his  lordship  does  not  tell  us  whether,  Donnithome,    without   abandoning   her 

when  lie  uses  the  words  '  may  proceed,'  claim   against  the  other  two ;   and  she 

he  means  that  they  should  apply  to  pro-  could  not  very  well  go  on  against  the 

ceedings  by  suit,  or  to  proceedings  on  a  other  two  without  abandoning  her  claim 

decree  wliich  has  been  obtained  in  a  suit,  against   the   assets  of  Nicholas  Donni- 

There  is  a  difference  between  bringing  thome.    And,  with  reference  to  a  state 

the  suit,  originally,  against  all  that  were  of  circumstances  so  very  singular  as  those 

defaulters,  and  then,  when  a  decree  has  in   that   case,    his    lordship   did  assert 

been  obtained,  proceeding  on  the  decree  the  general  proposition,  which  it  attrib- 

against  one  of  them  only,  and  proceed-  uted  to  him  in  the  report;  and  he  did,  in 

ing  originally,  in  framing  the  suit  against  point  of  fact,  do  this :  he  dismissed  the 

one  defaulter  only.     The  language    of  bill  as  against  Isaac  Harris,  without  costs. 

Lord  Eldon  is  so  general  on  the  point,  and  allowed  the  plaintiff  to  go  on  against 

that  I  do  not  take  it  to  be  a  general  au-  the  other  two  trustees,  taking  care  thai 

thority  for  the  proposition,  that,  where  it  should  be  inserted  in  the  decree,  that 

several  trustees  have  made  default,  the  all  demands  which  Mrs.  Walker  might 

suit  may,  at  the  option  of  the  plaintiff  liave  under  the  trust  deed,  or  against  the 

(unless  there  be  special  circumstances  in  assets  of  Donnithome,  as  assets,  the  snr- 

the  case),  be  brought  originally  against  viving  trustees  would  be  entitled  to  en- 

one  only.     It  may  constantly  happen,  force  for  their  own  benefit.  See  3  Swanst. 

that   there    has  been  default  in  some  89.    That  was  entirely  upon  the  special 

trustees,  affecting  portions  of  the  trust  circumstances  of  the  case.    The  case  of 

fund ;   but,  if  there  be  other  trustees,  Wilkinson  lu  Parry,  4  Russ.  272,  furnishes 

that  represent  the  fund,  it  is  quite  clear,  another  instance  of  wliat  was  the  opinioa 

that  that,  which  is  the  fruit  of  the  suit,  of  the  party  who  prepared  the  bill  in  that 

must  be  restored  as  part  of  the  flmd,  and  case,  for  not  only  was  Nicholson,  who 

must  be  handed  over  to  the  other  trustees,  was  the  defaulting  trustee,  made  a  party. 

Besides,  it  seems  to  me  that  this  proposi-  but  Sherwin  also  was  made  a  party.    In 

tion,  which  is  stated  to  have  fallen  from  that  case,  the  master  of  the  rolls  did  not 

Lord  Eldon,  was  laid  down,  not  with  ref-  say  that  it  was  competent  to  the  plaintiffs, 

erence  to  any  thing  which  took  place  in  at  their  own  option,  to  proceed  against 

the  course  of  discussion  prior  to  the  pro-  Nicholson  only ;  but  that,  if  Sherwin  had 

nouncing  of  the  judgment,  but  when  a  been  made  a  party,  no  relief  could  hare 

discussion  arose  as  to  tlie  form  of  the  been  had  against  him.    The  bill  was  filed 

decree,  after  the  substance  of  the  judg-  against  Nicholson  and  Parry ;   and  the 

ment   had    been  pronounced.     And   it  objection  was,  that  Sherwin  was  not  a 

seems  to  have  been  a  very  special  case ;  party  ;  but  the  master  of  the  rolls  said, 

because  Donnithome,  who  was  the  prin-  that  if  Sherwin  had  been  made  a  party, 

cipal  defaulting  trustee,  died  first;  and  the   bill  must  have  been  dismissed  as 

it  appears  that  Isaac  Harris,  who  was  his  against  him.    The  circumstances  of  that 

representative,  had,  by  a  sort  of  compo-  case    were   as  follows :   Nicholson    and 

sition  deed,  amalgamated  his  own  assets  Parry  were  originally  trustees,  and  Nich- 

together  witli  those  of  his  father,  so  as  to  olson  became  desirous  of  retiring  from 
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tee  against  the  other  to  compel  the  latter  to  replace  the  trust  stock, 
or  to  give  seeority  for  it  according  to  his  own  engagement  solely 

the  tiiut»  and  Sherwin  was  appointed  a  port  of  Wilkinson  v.  Parry,  states  what 
trustee  in  his  place,  and  executed  the  the  general  rule  is.  He  says :  '  Yet  cases 
deed ;  but,  before  he  acted,  he  intimated  of  breaches  of  trust  seem  to  have  been 
a  wish  to  be  discharged  from  the  trustee-  an  exception ;  and  it  has  been  held,  that 
ship ;  and  then  a  deed  was  actually  pre-  a  ce»tui  que  trust  may  proceed  against  the 
pared,  appointing  Parry  to  be  sole  trustee,  suryiving  trustees  alone,  without  bring- 
but  that  deed  was  not  executed  by  Sher-  ing  before  the  court  the  representatives 
win.  But  what  was  the  special  circum-  of  the  deceased  trustee,  who  were  in- 
stance in  that  easel  Sherwin  was  a  volved  in  the  same  acts  of  misconduct.' 
trustee,  and  he  never  had  acted ;  and  the  Mr.  Russell  refers  to  the  case  of  Ex  parte 
master  of  the  rolls,  by  saying  that  the  Angle,  Barnard.  42*%  s.  c.  2  Atk.  162,  and 
bill  must  be  dismissed  as  against  him,  also  to  tlie  decision  of  Lord  Eldon  in 
to<^  that  view  of  the  case.  That  case  is  Walker  v.  Symonds,  on  which  I  have 
DO  authority  whatever  for  stating,  that,  commented.  But  it  does  not  appear  to 
where  complaint  might  lawfully  be  made  me,  that  Ex  parte  Angle  justifies  the 
against  one  of  the  trustees,  it  is  not  ne-  general  proposition,  that  it  is  competent 
cessary  to  make  the  others,  against  whom  to  the  plaintiff,  at  his  option,  to  select 
no  complaint  has  been  made,  parties  to  only  some  of  the  trustees.  It  justifies 
the  bill.  It  shows  only  that,  where  a  the  position  that  Mr.  Russell  lays  down, 
person  had  the  character  of  trustee,  but,  namely,  that  it  has  been  so  held,  because 
de  Jaeto,  was  not  a  trustee,  it  was  not  ne-  it  was  so  held  in  Ex  parte  Angle ;  but 
cessary  to  make  him  a  party ;  and,  inas-  we  must  look  at  the  circumstances  of 
modi  as  the  bill  was  filed  not  against  that  case.  The  proceeding  in  Ex  parte 
Nicholson  only,  but  against  Nicholson  Angle  was  founded  on  the  statute  4  Anne, 
and  Party,  it  is  one  example,  amongst  ch.  14,  wliich  regulated  the  way  in  which 
many  others,  of  the  necessity  of  making  proceedings  should  be  had,  where  upon 
all  the  trustees  parties.  In  the  report  of  the  petition  of  persons  who  had  suffered 
the  case  of  Walker  v,  Symonds,  instances  by  fire  and  other  calamities,  undertakers 
are  given,  in  the  notes,  to  prove  a  propo-  were  authorized  to  collect  money  for  the 
aition  which  I  should  have  thought  hardly  benefit  of  the  sufierers  ;  and,  in  that  case, 
required  proof ;  namely,  that  certain  it  appeared  tliat  there  were,  originally, 
acts»  mentioned  in  the  notes,  may  be  seventeen  managers,  and  seven  were 
considered  as  defaults,  for  which  the  dead ;  and  it  was  submitted,  on  the  part 
trustee  may  be  liable.  But  in  the  very  of  the  survivors,  that  the  representatives 
first  of  those  cases,  the  case  of  Bradwell  of  the  managers  who  were  dead  ought 
p.  Catchpole,  Maykew  had  disappeared,  to  be  brought  before  the  court.  But 
but  had  never  answered,  nor  could  he  be  Lord  Hardwicke  said  it  was  not  neces- 
foond  to  be  served  with  the  process  of  sary  to  bring  those  representatives  before 
the  commission  of  rebellion ;  and,  as  he  the  court,  and  that  an  order  for  account- 
liad  not  been  served  with  a  subpoena  to  ing  ought  to  be  made  against  the  surviv- 
hear  judgment,  there  could  be  no  decree  ors.  If  you  look  at  the  4th  section  of 
agaiosC  him  ;  but  the  process  of  contempt  the  act,  you  will  see  that  it  directs  that 
having  been  carried  on  against  him  to  the  undertakers  shall,  within  two  months, 
the  utmost  extent,  the  other  defendants  account  before  one  of  the  masters  of  the 
oonld  not  object  for  want  of  parties.  Court  of  Chancery,  and  that  the  master 
That  admits,  that,  but  for  that  circum-  shall  have  power,  by  the  common  meth- 
stance,  the  objection  might  have  been  ods  of  the  court,  to  examine  into  all 
made.    I  see  that  Mr.  Russell,  in  his  re-  frauds  committed  by  the  undertakers  and 
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with  the  other  trustee ;  in  such  a  case  the  ce%tui»  que  trust  need 
not  be  made  parties ;  for  they  could  not  found  any  right  on  their 
own  part  upon  any  such  engagement,  as  they  could  have  no  priyitj 
with  it.^ 

§  214.  In  the  next  place,  the  frame  of  the  particular  bill  may 
also  furnish  a  ground  to  dispense  with  persons,  who  should  other- 
wise be  made  parties.^  Thus,  for  example,  if  a  bill  is  framed  for 
a  general  account  of  a  trust  fund  in  the  hands  of  trustees,  all  of 
them  should  be  made  parties.  But  if  the  bill  is  so  framed  as  only 
to  seek  an  account  of  so  much  of  the  trust  fund,  as  has  come  to 
the  hands  of  a  particular  trustee,  he  alone  is  a  necessary  party,' 

their  agents,  or  any  other  person  con-  allye,  and  to  enforce  payment  of  them 
cemed  for  or  acting  under  them,  and  re-  by  the  process  of  the  court.  It  seems 
port  the  same  to  the  court ;  which  report,  to  me,  therefore,  that  the  position  laid 
being  confirmed  by  the  court,  it  shall  be  down  by  Lord  Eldon,  in  Walker  v.  Sy* 
in  the  power  of  the  lord  chancellor  to  monds,  does  not  support  the  general 
impose  such  fine  and  costs  on  every  proposition  contended  for ;  and  the  whole 
such  offender  as  the  nature  of  the  case  practice  of  the  profession  is,  I  believe, 
shall  require.  That,  of  course,  implies  against  it ;  and,  therefore,  my  opinion  is, 
that  it  was  in  the  discretion  of  the  judge  that,  in  this  particular  Case,  the  represent- 
to  impose  such  fine  and  such  costs  on  atives  of  Evelyn  and  Logan  ought  to 
each  or  any  of  the  parties  as  the  court  be  made  parties."  See  Ante,  f  127,  129, 
thought  proper,  and,  of  necessity,  it  189,  211 ;  Post,  §  214,  228.  In  Cunnings 
gives  the  court  the  jurisdiction  to  pro-  ham  v.  Pell,  6  Paige,  607,  it  waa  held, 
ceed  against  some  and  omit  others ;  be-  that  the  directors  of  a  corporation  were 
cause  it  is  useless  to  say  that  the  pro-  liable  to  the  stockholders  in  equity  for  a 
ceeding  shall  be  against  all,  when  it  is  in  fraudulent  breach  of  trust ;  and  that  a 
the  power  of  the  court  to  impose  fines  suit  might  be  brought  against  some  of 
and  costs  upon  such  only  as  the  court  the  directors  for  such  breach  of  troat, 
should  think  right.  It  appears  to  me,  without  making  all  the  directors  parties, 
therefore,  that  this  section  of  the  act  did  ^  Franco  t;.  Franco,  8  Yes.  76 ;  Ante, 
entirely  justify  Lord  Hardwicke  in  say-  §  189 ;  Calvert  on  Parties,  ch.  1,  §  1, 7,  8; 
ing  that  it  was  not  necessary  to  bring  the  Post,  §  221,  228 ;  May  t.  Selby,  1  T.  & 
representatives  of  the  deceased  parties  Coll.  Ch.  236;  [Horsley  v.  Faweett,  11 
before  the  court.  Besides,  it  seems  that  Beav.  666.  But  see  Chancellor  v.  More* 
under  the  act  the  court  might  proceed  craft,  11  Beav.  262.] 
in  a  summary  way,  and  might  dispense  '  Ante,  $  127, 129, 189 ;  Post,  §  228. 
with  the  appearance  of  some  of  the  of-  •  Selyard  v.  Harris,  1  Eq.  Abr.  74 ; 
fenders.  The  act,  indeed,  imposed  cer-  Ante,  §  128.  See  Munch  v,  Cockerell,  8 
tain  forfeitures,  and  a  forfeiture  might  Sim.  219.  It  has  been  suggested,  by  a 
have  been  recovered  from  the  represent-  learned  writer  in  the  London  Law  Maga- 
alives  of  those  who  were  dead.  But  it  «ne  for  May,  1839,  p.  242,  that  it  may  be 
mlgiit  have  been  thought  inconvenient,  doubtflil  whether  Selyard  v.  Harris  can 
by  that  learned  lord,  that  any  action  be  safely  relied  on  as  an  authority,  since 
should  be  directed  against  the  represen^  Munch  w.  Cockerell.  I  do  not  feel  the 
atives  of  those  who  were  dead  ;  and,  full  force  of  the  doubt.  The  cases  are 
therefore,  he  determined  to  impose  the  distinguishable.  In  the  former  case,  a 
fines  and  costs  on  those  only  who  were  discovery  was  sought  against  the  only 
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lit  least  unless  the  bill  should  chaise  a  breach  of  trust  in  all  the 
trustees.^  So,  if  a  legatee  has  received  but  part  of  his  legacy,  by 
a  misrepresentation  of  the  residuary  legatee,  and  the  executor  has 
paid  over  all  the  remaining  assets  to  the  residuary  legatee,  a  bill 
may  be  brought  by  the  defrauded  legatee  for  what  remains  due 
to  him  against  the  residuary  legatee  and  the  representative  of  the 
executor,  without  making  the  representative  of  the  testator  a 
party.* 

§  214  a.  So,  if  a  bill  should  contain  allegations,  which  show 
that  persons,  who  otherwise  would  ordinarily  be  proper  parties, 
have  no  interest  in  the  controversy,  and  have  no  title  to,  and  make 
no  claim  to  any  interest,  such  allegations  in  the  frame  of  the  bill, 
if  well  founded,  will  dispense  with  the  necessity  of  their  being 
made  parties.  Thus,  for  example,  in  cases  where  an  executor 
would  otherwise  be  a  proper  party,  it  is  common  enough  to  allege 
in  the  bill,  in  order  to  prevent  the  necessity  of  making  him  a 
party,  that  he  has  accounted  for  all  lus  receipts.'  So,  where  a 
bill  was  brought  by  the  legatee  of  a  legatee  against  the  trustees 
of  stock,  grounded  upon  a  bequest  of  the  reversionary  interest  in 
that  stock  to  the  ori^nal  legatee  after  the  death  of  the  testator's 
wife,  who  had  since  died,  and  it  was  averred  in  the  bill  that  the 
executors  of  the  successive  testators  have  all  assented  to  the 
legacy;  it  was  held  unnecessary  to  make  any  of  the  executors 

trmteOy  who  had  tniiMcted  the  busineM  for  the  other  trostees  were  not  necesiary 

of  the  trust ;  and  the  Lord  Chancellor  parties,  as  the  object  of  the  bill  did  not 

held,  that,  as  an  account  was  sought  only  require  any  relief  from  them.    This  may 

«if  what  came  to  his  hands,  the  repre-  be  true,  but  it  is  a  refinement  upon  the 

sentatives  of  the  other  trustees,  who  were  use  of  terms,  which  it  does  not  seem  im- 

dead,  need  not  be  made  parties.    There  portant  to  discuss ;  and  I  am  content  to 

teems  to  have  been  no  allegation  of  any  leaTe  the  text  as  it  stands.    See  Antej 

joint  breach  of  trust.    In  the  latter  case,  §  212 ;  May  v.  Selby,  1  Y.  &  Coll.  Ch. 

a  breach  of  trust  by  all  the  trustees  was  286. 

relied  on.    But  it  seems  to  me,  that  the  i  Munch   v.    Cockerell,  8  Sim.  219. 

decision  of  Munch  v.  Cockerell  cannot  This  qualification  of  the  text  is  inserted 

easily  be  reconciled  with  the  doctrine  of  upon  the  sole  authority  of   Munch  v. 

Lord    Hardwicke  in   £z  parte   Angle,  Cockerell.    Whether  it  can  be  supported 

Barnard.  Ch.  428,  s.  o.  2  Atk.  168^  and  of  may  admit  of  some  question ;  and  it  is 

Lord  Eldon  in  Walker  v.  Symonds,  8  not  easily  reconcilable  with  the  language 

Swanst.  76y  notwithstanding  the  ingen-  of  some  other  cases.    See  Ante,  §  218, 

ions   reasoning   of  the  rice^hancellor.  note,  and  May  v.  Selby,  1  Y.  &  Coll.  Ch. 

Ante,  {  218,  note.    The  same  learned  285. 

writer  in  the  Law  Magazme  intimates  <  Beasley  v,  Kenyon,  8  Beay.  544. 

that  the  case  of  Selyard  v.  Harris  was  >  Per  Lord   Cottenham,  in  Mare  v, 

not  a  dispensation  with  necessary  parties ;  MaUchy,  1  Myl.  &  Cr.  577. 
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parties  to  the  bill ;  for  no  decree  could  be  had  against  them ;  and 
the  legacy  must  be  deemed  to  have  absolutely  vested  in  the  origi- 
nal legatees,  and  so  in  the  other  legatees  successively.^ 

§  215.  In  the  next  place  (as  we  have  already  seen),  persons 
who  have  demands  upon  trust  property  prior  to  the  creation  of 
the  trust,  may  enforce  those  demands  against  the  trustees,  with- 
out making  the  persons  interested  in  the  trust  parties  to  the  suit, 
if  the  absolute  disposition  of  the  property  is  vested  in  the  trus- 
tees.' But  if  the  trustees  have  no  such  absolute  power  of  disposi- 
tion (as  if  they  are  trustees  merely  to  convey  to  uses),  then,  and 
in  that  case,  the  persons  entitled  to  the  benefit  of  the  trust  must 
also  be  made^ parties.' 

§  216.  In  the  next  place  (as  we  have  already  seen),^  where 
there  is  a  general  trust  for  creditors,  or  others,  whose  demands 
are  not  distinctly  specified  in  the  creation  of  the  trust,  as  their 
number,  as  well  as  the  difficulty  of  ascertaining  who  may  answer 
a  general  description,  might  greatly  embarrass  the  due  execution 
of  the  trust,  courts  of  equity  will  dispense  with  all  the  creditors, 
and  others  interested  in  the  trust,  being  made  direct  parties.^ 
And  it  will  be  sufficient,  if  the  bill  is  brought  to  enforce  the  due 
execution  of  the  trust,  that  it  should  be  stated  to  be  brought  on 
behalf  of  all  interested.^  And  if  the  bill  is  brought  adversely  to 
the  trust  by  a  third  person,  it  will  be  sufficient  to  make  the  trus- 
tees parties.^ 

§  217.  It  is  upon  this  same  ground  of  the  numerousness  of  par- 
ties, as  well  as  upon  the  ground  of  a  virtual  representation,  and 
of  the  general  nature  of  the  trust,  that  it  has  been  laid  down  as  a 
general  rule,  that  trustees  of  real  estate  for  the  payment  of  debts 

1  Smith  t;.  Brooksbank,  7  Sim.  18.  «  Ante,  §  149, 167. 

«  Ante,  §  149.  »  Ante,  §  102,  149,  160, 167. 

>  Mitf.  Eq.  PI.  by  Jeremy,  176,  176 ;        •  Douglas  v,  HorsfaU,  2  Sim.  &  Stu. 

Ante,  §  149.    [Where  the  cestui  que  trust  184;  Mitf.  Eq.  PI.  by  Jeiemy,  174,  176; 

claims  an  interest  in  opposition  to  the  Ante,  §  102,  108. 

trustee,  or  where  parties  claiming  under         7  Anon.  1  Vera.  261.    But  quaere,  if 

the  cei^tti  que  trust  seek  to  control  the  the  trust  be  for  creditors,  who  shall  exe- 

action  of  the  trustee,  the  former  must  be  cute  the  assignment  within  a  limited  time, 

made  a  party  to  the  proceedings.    Rich-  and  those  who  do  so  execute  it  are  not 

ards  0.  Richards,  9  Gray,  313.   Where  the  very  numerous,  whether  all  of  such  credi- 

purpose  of  the  bill  is  to  declare  trusts  tors  should  not  be  made  parties  by  name, 

for  the  benefit  of  those,  not  named  as  Harrison  v.  Stewardson,  2  Hai«,  680, 632; 

beneficiaries  in  the  writing,  the  latter  Ante,  §  102,  103,  440.  160,  206;   Posl^ 

must  be  joined.    Fence  v.  Pence,  2  Beas-  §  217. 
ley,  257.J 
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or  l^acies  may  ordinarily  sustain  a  suit,  either  as  plaintifEs  or  as 
defendants,  without  bringing  before  the  court  the  creditors,  or 
l^atees,  for  whom  they  are  trustees,  which  in  many  cases  would 
be  almost  impossible.^  But  this  rule,  as  we  have  seen,  seems  to 
admit,  if  it  does  not  absolutely  require,  some  qualification.^  Hence, 
too,  although  the  general  rule  is,  that,  in  the  case  of  an  appoint- 
ment of  a  personal  fund  by  the  will  of  a  feme  covert^  all  the  ap- 
pointees should  be  made  direct  parties  to  the  bill  for  a  distribution 
of  the  fund  by  the  executor,  who  is  a  constructive  trustee ;  yet 
the  rule  yields,  where  the  appointees  are  very  numerous ;  and,  in 
such  a  case,  on  account  of  the  inconvenience,  a  bill  may  be  main- 
tained by  some  on  behalf  of  all.^ 

§  218.  Eighthly,  and  lastly,  on  matters  of  account.^  In  many 
of  the  cases  referred  to  under  the  preceding  head,  persons  were 
required  to  be  parties  simply  upon  the  ground,  that  they  were 
proper  parties  to  an  account  to  be  taken  in  the  cause.     In  many 

^  Ante,  §  102,  150 ;  Hfitf.  Eq.  PI.  by  claaa,  I  am  not  called  npon  now  to  decide. 

Jeremy,  174.    But  see  Harrison  v.  Stew-  It  is  sufficient  for  the  present  case,  to 

ardson,   2    Hare,  680,  582,  cited  Ante,  say  that  some  proof  of  the  fact,  that  the 

f  140, 141,  160.  parties  interested  are  before  the  court, 

s  Ante,  §  94,  140,  141, 160,  207,  208;  is  necessary.  In  respect  of  the  practical 
Weatherby  v.  St  Giorgio,  2  Hare,  024,  necessity  of  the  rule,  I  cannot  see  that 
d29 ;  Harrison  r.  Stewardson,  2  Hare,  580,  there  is  any  difference  between  a  case 
632 ;  Hawkins  v.  Hawkins,  1  Hare,  643,  calling  for  a  declaration  of  right  to  a 
646.  In  this  last  case,  Mr.  Yice-Chan-  fiind, — which  is  not  made,  unless  it  is  to 
orilor  Wigram  said :  "  The  general  rule  have  some  effect,  or  the  distribution  of 
of  this  court  is,  that  all  persons  interested  a  fiind,  which  is  sought  to  be  made  ad- 
in  the  subject  of  a  suit  must  be  parties.  Tersely  to  a  class,  —  and  the  case  of 
except  where  their  numbers  are  so  great  members  of  that  class  seeking  distri- 
as  to  render  the  application  of  the  rule  bution  amongst  themselves.  A  reason 
highly  inconvenient  or  impracticable,  that  the  court  requires  more  than  the 
And  therefore,  where  the  interests  of  a  m^re  statement  of  the  parties  themseWes, 
class,  as  of  the  children  or  next  of  kin  of  that  all  the  members  of  the  class  arc 
a  particular  person,  are  concerned,  the  before  the  court,  is,  that  if  that  state- 
whole  of  those  who  constitute  the  class  roent  were  deemed  sufficient,  a  fraudu- 
mnst  be  parties,  and  the  court  must  be  lent  agreement  might  be  made  between 
aatisfled,  by  evidence  of  some  kind,  that  some  parties  to  the  exclusion  or  injury  of 
they  are  so.  It  is  admitted,  that,  in  the  others."  See  also  Baker  v.  Harwood,  1 
case  of  the  distribution  of  a  fund,  all  the  Hare,  827. 

parties  entitled  to  it  must  be  present ;  *  Manning  v.  Thesiger,  1  Sim.  ft  Stu. 

and  that,  at  least  as  a  general  rule,  the  106;  Court  v.  Jeffiery,  1  Sim.  &  Stu.  106; 

mode  of  proving  that  they  are  present,  is  106 ;  Ante,  §  204  and  note, 

hy  inquiry  before  the  master.    Whether  *  See  Csivert  on  Parties,  ch.  8,  §  1, 

the  same  mode  of  proof  is  invariably  re-  p.  118-188;   Edwards  on  Parties,  178, 

quired  when  the  question  is  between  the  179. 
daast  and  one  claiming  adversely  to  the 
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of  them,  the  doctrine,  however,  turned  upon  various  and  more  com- 
plicated considerations.  It  seems,  therefore,  fit  to  say  a  very  few- 
words  in  this  place  as  to  parties  in  matters  of  account  in  general. 
An  account  may  be  sought  by  several  persons  against  one,  or  by 
one  against  several.  In  each  of  these  cases,  all  the  persons  on 
each  side,  having  an  interest  in  the  account,  are  necessary  parties, 
and  should  accordingly  be  made  such,  either  as  plaintiffs,  or  as 
defendants.  Thus,  for  example,  (as  we  have  seen,)  if  an  account 
is  sought  by  or  against  partners,  all  the  partners  are  proper  and 
necessary  parties  to  the  suit.^  So,  if  two  executors  are  bound  to 
render  an  account,  they  should  both  be  made  parties.^  But  where 
upon  a  bill  for  a  general  account  between  A.  and  B.,  a  question 
arose  as  to  certain  items,  whether  they  ought  to  be  charged  against 
A.  or  against  C,  with  whom  A.  and  C.  had  mutual  dealings,  it 
was  held  that  C.  was  not  a  necessary  party .^ 

§  219.  Upon  similar  grounds,  wherever  different  persons  are 
interested  in  an  account,  although  not  in  the  same  right,  they 
should  all  be  joined ;  as,  for  instance,  heirs  and  personal  represent- 
atives, residuary  legatees  and  distributees,  mortgagors  and  mort- 
gagees, and  their  assignees  ;^  persons  receiving  and  holding  assets 
in  succession  in  virtue  of  their  representative  character ;  ^  and  per- 
sons having  distinct  interests  in  the  same  security,  either  jointly, 
or  in  succession.^  But  it  seems  that  a  cestui  que  tnist^  or  other 
principal,  would  not  be  justified  in  filing  a  joint  bill  for  an  account 
against  the  trustee,  and  an  individual  or  sub-agent  employed  by 
him  in  the  execution  of  the  trust,  who  had  received  money  belong- 
ing to  the  cestui  que  trusty  and  dealt  with  it  according  to  the  di- 
rection of  the  trustee.^ 

§  220.  Sometimes,  where  there  is  a  defect  of  parties,  which  is 

1  Moifatto.  Farqahanon,  2  Bro.  Ch.  t;.  Abbot,  2  P.  Wnu.  648;   Norrish  v. 

888 ;  Evans  v.  Stokes,  1  Keen,  24;  Staf-  Marshall,  5  Mad.  475. 
ford  V.  City  of  London,  2  £q.  Abr.  166;         ?  Lockwood  v.  Ahdy,  14  Sim.   487, 

Ante,  §  167.  where    the    Vice-chancellor    Shadweli, 

*  Cowslad  u.  Cely,  Prec.  Ch.  88 ;  Scur-  sajs :  **  It  has  been  propounded,  as  a 
ry  V.  Morse,  0  Mod.  89.  general  proposition,  that  it  is  the  right  of 

*  Darthez  v.  Clemens,  6  Beav.  165.         a  party  who  has  appointed  a  person  to 
4  Ante,  §  172, 178, 181,  185,  186,  196,    act  for  him  and  who  was  authorized  by 

201.  him  to  appoint  an  assistant  agent,  to  file 

9  Ante,  §  166-176  ;Hindmarsht;.  South-  a  bill  against  them  both,  in  respect  of 

gate,  3  Russ.  824 ;  Holland  v.  Prior,  1  Myl.  that  which  is,  strictly,  the  agency  of  ohe. 

&  K.  237 ;  Anderson  v.  Caunter,  2  Myl.  That  proposition,  if  it  be  maintained,  will 

&  K.  768.  hare  most  extensive  consequences ;  be- 

^  Palk  V.  Clinton,  12  Yes.  48 ;  Hobart  cause,  in  cases  where  gentlemen  act  as 
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made  apparent  at  the  hearing,  and  is  not  previoaely  objected  to, 
the  court  will  proceed  to  a  final  decree,  if  the  plaintiff  will  under- 
take to  give  effect  in  the  cause  to  the  utmost  rights,  which  the 
absent  parties  could  have  claimed,  if  they  had  been  before  the 
eourt,  and  those  rights  are  such,  as  do  not  affect  the  rights  of 
the  defendants,  who  are  before  the  court.^ 

§  221.  We  may  here  also  advert  to  a  point  of  considerable  prac- 
tical importance  (of  which  incidentally  notice  has  been  already 
taken),  and  that  is,  that  in  many  cases  it  furnishes  no  ground  of 
objection,  that  persons  are  joined  as  parties  in  the  suit,  who,  if 
they  had  been  omitted,  could  not  have  been  deemed  necessary 
parties ;  for,  in  a  variety  of  cases,  it  is  in  the  option  of  the  plain- 
tiff to  join  them,  or  not,  as  defendants.^    Thus,  for  example,  if  a 

trustees,  thej  must,  of  necessity,  employ  tect  the  interest  of  remainder-men  it  is 
solicitors,  receirers,  bankers,  and  agents  not  required,  that  all  the  joint  owners  of 
of  rarious  kinds ;  and  is  it  to  be  said,  the  remainder  should  be  joined.  Brantly 
that,  because  the  trustee  is  responsible  to  v,  Eee,  5  Jones,  £q.  832.  A  trustee,  how- 
fais  cestui  que  trust,  therefore  the  catui  que  ever,  cannot  proceed  to  Tindicate  the 
trust  is  justified  in  filing  a  joint  bill  against  title  of  the  trust  estate,  without  making 
the  trustee  and  against  every  individual  the  cestuis  que  trust  parties  to  the  suit. 
employed  by  him  in  the  execution  of  the  Blake  t^.  Allman,  6  Jones,  Eq.  407.  But 
trust,  who  may  hare  received  money  be-  where  the  cestuis  que  trust  claim  no  account 
longing  to  the  cestui  que  trust,  and  dealt  against  a  co-trustee,  they  may  maintain 
with  it  according  to  the  direction  of  the  a  bill  for  an  account  against  the  trustee, 
trustee  I  It  s^ems  to  me  that  it  would  be  or  his  representative,  if  that  trustee  had 
a  most  fearful  thing  to  establish  such  a  the  exclusive  possession  and  control  of 
pTf^osition  I  admit  that,  if  a  case  were  the  trust  estate.  Fleming  v.  Gilmer,  85 
brought  forward  in  which  it  was  distinctly  Ala.  62.  And  where  the  cestuis  que  trust 
made  out  that  the  trustee  and  his  agent  do  not  desire  to  contest  a  sale  by  the 
had  been  corruptly  abusing  the  power  trustee,  they  need  not  be  joined  in  a  bill 
which  the  ces/ui  ^ue  <rMsf  had  vested  in  the  to  quiet  the  title  of  both.  Gridley  v. 
trustee,  the  court  would  interfere."  [One  Wynant,  23  How.  600.  The  trustees  are 
creditor,  secured  in  a  deed  of  trust,  cannot  the  proper  parties  to  represent  the  inter- 
maintain  a  bill  for  an  account  of  the  fund,  est  of  the  cestuis  que  trust,  in  all  cases 
without  making  all  creditors,  who  are  pre-  where  they  assert  no  adversary  claim. 
ferred  and  all  in  the  same  class  with  him,  New  Jersey  Co.  v.  Ames,  1  Beasley,  507. 
parties,  either  as  plaintiffs  or  defendants.  It  is  not  regarded  as  any  objection  that  a 
Murphy  v.  Jackson,  5  Jones,  Eq.  11.  The  party  in  interest,  originally,  is  not  joined 
form  of  proceeding  in  creditors'  bills  in  the  suit,  if  it  appear  that  his  interest 
where  a  few  sue  on  behalf  of  all  who  may  has  been  transferred  to  the  plaintiff, 
elect  to  come  in  before  the  master,  is  Ashley  v,  Sumner,  4  Jones,  Eq.  121.] 
fully  considered  by  the  Supreme  Court  ^  Harvey  v.  Cooke,  4  Russ.  84,-  54,  65 ; 
of  the  United  States  in  Ogilvie  u.  Knox  Post,  §  236. 

Ins.  Co.,  2  BUck,  589.    It  would  seem,  >  Ante,  §  168,  166,  214 ;  Post,  §  229, 

tiiat  all  the  creditors  should  be  made  542.     The  29th   Order  of  the  English 

parties  to  the  account,  as  all  are  inter-  Orders  in  Chancery,  of  1841,  provides, 

ested  in  the  fund.    But  in  a  bill  to  pro-  "  That  where  no  account,  payment,  con- 
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trustee  has  fraudulently  or  improperly  parted  with  the  trust  prop- 
erty, the  ce9tui  que  tnut  may  proceed  against  the  trustee  alone,  to 
compel  satisfaction  for  the  breach  of  trust,  or  he  may  at  his  elec- 
tion  join  the  assignee  also,  if  he  was  a  party  to  the  fraud,  or  if  he 
seeks  Tedress  against  him.^  (a)  So,  if  a  pawnee,  or  other  person, 
lawfully  in  possession  of  jewels,  should  deliver  them  over  to  a 
third  person  for  custody,  he  may  have  a  bill  for  a  redelivery  and 
account  of  them  without  making  the  pawner  or  his  representatives 
a  party .^  So,  a  person,  who  is  a  mere  nominal  or  formal  party, 
may  sometimes  be  dispensed  with,  althougli,  if  he  were  joined 
in  the  suit,  there  would  be  no  ground  for  any  exception  on  hia 
part.' 

§  222.  Hitherto  we  have  spoken  of  cases  where  private  persons 
only  are  interested  in  the  subject-matter  of  the  suit.  But  the 
same  principle  is  applicable  to  cases  where  the  government  itself 
is  a  party  in  interest.^  In  all  such  cases,  it  is  essential,  that  the 
Attorney  General,  who  is  the  proper  public  officer  of  the  govern- 
ment, should  be  made  a  party,  either  as  plaintiff,  or  as  defendant, 
to  protect  and  assert  the  interests  of  the  public.^  Hence  it  is,  that 
in  cases  of  public  charities,  the  court  always  requires  the  Attorney 
General  to  be  made  a  party  to  the  suit ;  because  the  crown  or  gov* 

▼eyance,  or  other  relief  is  sought  against        *  Saville  v.  Tancred,  1  Yes.  101 ;  Cal- 

a  party,  but  the  plaintiff  sliall  require  such  yert  on  Parties,  ch.  1»  §  1,  p.  7;  Ante, 

party  to  appear  to  and  answer  the  bill,  §  218. 

the  costs  occasioned  by  the  plaintiCE  hav-        *  Butler  v.  Prendergast,  4  Bro.  Pari, 
ing  required  such  party  so  to  appear  and  Gas.  by  Tomlins,  174 ;  Fletcher  r.  Ash- 
answer  the  bill,  and  the  costs  of  all  pro-  burner,  1  Bro.  Ch.  497.    See  also  Saville 
ceedings  consequential  thereon,  shall  be  v.  Tancred,  1  Yes.  101 ;  Calvert  on  Par- 
paid  by  the  plaintiff,  unless  the  court  ties,  ch.  1,  §  1,  p.  7,  8. 
shall  otherwise  direct."    The  same  rule        <  See  Calvert  on  Parties,  ch.  3,  §  26, 
has  been  adopted  by  the  Supreme  Court  p.  301-308 ;  Edwards  on  Parties,  60-62. 
of  the  United  States.    See  54th  Rule  of       *  Attorney  General  r.  Brown,  ISwanst. 
the  Equity  Rules,  January  Term,  1842.  266,  290,  291, 294 ;  Cooper,  Eq.  PI.  17, 22; 
1  Bailey  v,  Inglee,  2  Paige,  278,  279 ;  Mitf .  Eq.  Pi.  by  Jeremy,  21,  22,  and  note, 
West   V.   Randall,  2  Mason,  197,  198 ;  80,  102,  169, 172. 
Lockwood  V.  Abdy,  14  Sim.  437 ;  Ante, 
§187. 

(a)  To  a  bill  by  an  assignor  for  the  a  means  of  extinguishing  the  .assignor's 

benefit  of  creditors  against  the  assignee,  reversionary  interest,  the  creditors,  whose 

to  obtain  an  account  ancl^  appropriate  re-  rights  or  the  validity  of  whose  discharges 

lief,    before    all    the   creditors'    claims  are  affected  by  the  assignee's  misconduct, 

are  paid,  on  the  ground  that  the  as-  are  necessary  parties.    Carpenter  v.  Rob- 

signee   has  fraudulently  or  improperly  inson,  1  Holmes,  67.    See.  also,  James  v. 

conveyed  the  trust  property  to  another  as  Atlantic  Delaine  Co.,  3  Cliff.  614,  622. 
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emment,  as  parens  patricBj  superintends  the  administration  of  all 
charities,  and  must,  in  cases  of  this  sort,  act  by  its  proper  officer, 
who  is  the  Attorney  General.^ 

§  223.  We  hare  thus  reviewed  some  of  the  most  important 
classes  of  cases,  Tirhich  serve  to  illustrate  the  general  rule  as  to  the 
necessary  parties  to  a  bill  in  equity,  and  also  to  illustrate  the  ex- 
ceptions to  that  rule.  In  general,  it  may  be  said,  that  in  most  of 
these  classes  of  cases  the  doctrine,  which  is  applied,  is  in  a  high 
degree  reasonable  and  convenient,  and  promotive  of  the  ends  of 
justice.  In  some  of  them,  the  doctrine  can  scarcely  be  treated 
otherwise  than  as  foundedin  mere  artificial  or  technical  reasoning ; 
sometimes,  as  stopping  short  of  the  proposed  objects  for  which  it  is 
adopted ;  sometimes  as  introductive  of  anomalies  not  easily  refera- 
ble to  any  common  principle ;  and  sometimes  as  subversive  either 
totally  or  partially,  of  the  ends  of  justice  by  obstructing  or  extin- 
guishing all  chances  of  any  remedy  in  equity.  Perhaps,  however, 
it  may  be  found,  upon  a  close  survey  of  the  whole  matter,  that  a 
different  doctrine  in  these  latter  instances  would  work  inconven- 
iences and  mischiefs  in  an  opposite  direction,  which  would  be 
equally  liable  to  objection,  and  equally  to  be  lamented.  So  that, 
after  all,  we  may  rather  impute  these  apparent  blemishes  in  the 
system  to  the  general  inability  of  all  human  contrivances  to  attain 
entire  justice,  than  to  any  positive  omission  to  provide  a  safe,  uni- 
form, and  effective  remedy  in  all  practicable  cases. 

§  224.  In  concluding  this  pai-t  of  our  subject,  we  may  here 
qoote  the  language  of  Lord  Redesdale,  as  furnishing  at  once  an 
admonition  and  a  motive  to  further  diligence,  and  to  more  copious 
inquiries  into  the  true  grounds  of  necessary  parties,  when  new 
cases  arise,  which  may  require  new  applications  of  principles. 
^  In  some  cases,  however  "  (says  that  eminent  judge), "  it  may  still 
remain  a  question  of  considerable  difficulty,  who  are  necessary 
parties  to  a  suit.  It  may,  indeed,  be  doubtful,  until  the  decision 
of  the  cause,  what  interests  may  be  affected  by  that  decision ;  and 
sometimes  parties  must  be  brought  before  the  couit  to  litigate  a 
question,  who  had,  according  to  the  decision,  no  interest  in  the 
subject ;  and  as  to  whom,  therefore,  whether  plaintiffs  or  defend- 
ants, the  bill  may  be  finally  dismissed,  though  the  court  may 
make  a  decree  on  the  subject,  as  between  other  parties,  which  will 

1  WeUbdoved  v.  Jones,  1  Sim.  &  Stu.  40;  Mitf.  Eq.  Fl.  by  Jeremy,  17, 22,  30, 
102, 169. 
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be  conclusiye  on  the  persons  as  to  whom  the  bill  may  be  so  dis^ 
missed,  but  which  the  court  would  not  pronounce  in  their  absence^ 
if  amenable  to  its  jurisdiction.  Sometimes,  too,  a  plaintiff,  by 
waiving  a  particular  claim,  may  avoid  the  necessity  of  making  par- 
ties, who  might  be  affected  by  it,  though  that  claim  might  be  an 
evident  consequence  of  the  rights  asserted  by  the  bill  against  other 
parties.  This,  however,  cannot  be  done  to  the  prejudice  of 
others."  ^  * 

§  226.  Let  us  now  proceed  to  the  consideration  of  the  correlar 
tive  inquiry,  who  ought  not  to  be  made,  or  who  need  not  be  made^ 
parties  to  a  bill  in  equity.^  And,  hece,  the  point  most  usually 
arises  in  relation  to  parties  defendants,  although  it  is  by  no  means 
confined  to  them.' 

§  226.  In  the  first  place  (as  we  have  already  seen),  the  rule  as 
to  necessary  parties  does  not  extend  to  all  persons,  who  may  be 
consequentially  interested,  or  affected  by  the  suit ;  as,  for  example, 
in  the  case  of  a  bill  by  a  creditor  for  payment  of  his  debt  out  of 
the  assets  of  his  deceased  debtor,  whether  it  is  a  suit  brought  for 
himself  alone,  or  on  behalf  of  all  others.*  In  the  former  case,  all 
the  other  creditors  may  be  consequentially  affected  by  the  decree ; 
in  the  latter,  all  the  legatees  and  distributees. 

§  226  a.  Upon  the  like  ground,  where  a  bill  is  brought  for  a  dis- 
covery merely,  in  aid  of  a  defence  in  an  action  at  law,  no  other 
person,  except  the  actual  plaintiff  at  law,  should  be  made  a  party 
to  the  bill  of  discovery,  although  others  may  be  beneficially  inter- 
ested in  the  subject-matter  of  the  action  at  law.  Thus,  if  an 
action  at  law  is  brought  by  an  agent  upon  a  policy  of  insurance, 
and  the  underwriters  file  a  bill  of  discovery  in  aid  of  their  defence 
to  the  suit  at  law,  the  bill  should  be  brought  against  the  agent 
alone ;  and  his  principal,  not  being  a  party  to  the  suit  at  law, 
ought  not  to  be  joined  in  equity,  although  he  has  the  real  interest 
in  the  suit.^  The  same  rule  will  apply  to  an  agent  bringing  a  bill 
for  a  discovery  in  aid  of  his  own  action  at  law ;  for  there  the  prin- 

1  Mitf.    Eq.    PI.    by   Jeremy,  179,         *  Mitf.  Eq.  PI.  by  Jeremy,  170,  171, 

180;  Williams  v,  Williams,  9  Mod.  299.    176;  Ante,  §  140. 

See  also  Post,  §  236,  237,  279,  609,  641,         «  Irving  v.   Thompson,  9  Sim.    17; 

644.  Fenton  u.   Hughes,   7  Ves.  287.    Lord 

'  See  Calvert  on  Parties,  ch.  1,  §  3,  p.    Abinger  decided  directly  the  other  way, 

66-73.  in  Glyn  v.  Soares,  1  Y.  &  Coll.  644.    See 

>  Post,  §  229,  232,  286,  237,  279,  609,    also  Taylor  v,  Longworth,  14   Peters, 

641,  644.  172 ;  Post,  §  669. 
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cipal  onght  not  to  be  joined  as  plaintiff,  although  he  has  a  sub- 
stantial interest.^ 

§  226  b.  So,  in  the  case  of  a  common  bill  for  the  specific  per- 
formance of  a  contract  of  sale  of  real  estate,  the  only  proper  parties 
in  general  are  the  parties  to  the  contract  itself.^  Special  cases 
may  indeed  exist,  in  which  the  rule  may  be  otherwise ;  but  they 
stand  upon  their  own  peculiar  grounds. 

§  227.  In  the  next  place,  a  person  is  not  properly  a  party  to  a 
suit,  between  whom  and  the  plaintiff  there  is  no  proper  privity  or 
common  interest,  but  his  liability,  if  any,  is  to  another  person. 
This  may  be  illustrated  by  the  common  case  of  a  bill  brought  by 
a  creditor  again^  an  executor  or  administrator  for  payment  of 
his  debt  out  of  the  assets.^  To  such  a  bill  a  debtor  to  the  estate 
is  not  ordinarily  a  proper  party  ;  because  his  liability  is  solely  to 
the  executor  or  administrator.  But  if  a  special  case  is  made 
out,  such  a  collusion  between  him  and  the  executor  or  adminis- 
trator, or  insolvency  of  such  personal  representative,  then,  and  in 
that  case,  the  debtor  may  be  made  a  party,  as  a  means  of  uproot- 
ing the  fraud,  or  of  securing  the  property.* 

§  228.  In  the  next  place,  the  plaintiff  may  (as  we  have  already 
Been),  in  some  cases,  by  the  very  structure  of  his  bill,  and  the 
prayer  of  relief,  obviate  the  necessity  of  making  a  person,  otheiv 
wise  interested,  a  party .^  Thus,  where  the  plaintiff  alone  is  con- 
cerned in  interest,  as  to  a  demand  upon  a  person  not  made  a 
party,  he  may,  by  a  waiver  of  that  claim,  dispense  with  his  being 
a  party.*  So,  if,  at  the  hearing,  the  plaintiff  waives  any  relief 
against  a  person  not  made  a  party .^ 

§  229.  In  the  next  place,  the  nonjoinder  of  a  mere  nominal  or 
formal  party  will  often  be  dispensed  with,  if  entire  justice  can  be 
done  without  him ;  or  if  he  cannot  properly  be  made  a  party  to 
the  suit.®     Indeed,  the  joinder  or  nonjoinder  of  mere  nominal  or 

^  Glyn  0.  Soares,  8  Myl.  &  K.  460;  Story,   Eq.   Jar.   §  886;  Lockwood    o. 

Inring  v,  ThompMD,  9  Sim.  17 ;  Fentoii  Abdy,  14  Sim.  437. 
r.  Hughes,  7  Ves.  287.    The  case  might        *  Ante,  §  127,  129, 189, 167, 178,  214, 

be  difllerent,  if  the  biU  were  not  only  for  219. 

difcorery,  but  also  for  relief.    Irving  v,         »  See  Ante,  §  127, 139,  218,  214. 
Thompson,  9   Sim.   17,  29;    Taylor  v.        •  Mitf.  Eq.  PI.  by  Jeremy,  179,  180; 

Longworth,  14  Pet  172 ;  Post,  §  569.  Williams  r.  Williams,  9  Mod.  299 ;  Ante, 

«  Wood  p.  White,  4  Myl.  &  Cr.  460,  §  127-130,  214. 
488.  7  Pawlet  v.  Bishop  of  Lincoln,  2  Atk. 

*  Utterson  ».  Mair,   2  Ves.  Jr.  96;  296;  Northey  ».  Northey,  2  Atk.  77. 
Qedge  p.  Traill,  1  Russ.  &  Myl.  281 ;  2        *  Butler  v,  Prendergast,  4  Bro.  ParL 


212  EQtllTY  PLEADmaS.  [cm.  IV. 

formal  parties,  will  not  ordinarily  be  allowed  by  the  court,  as  a 
valid  objection  to  proceedings  under  the  bill.^ 

§  280.  In  the  next  place,  no  person  need  be  made  a  party  to  a 
bill,  who  claims  under  a  title  paramount  to  that  brought  forward, 
and  to  be  enforced  in  the  suit ;  or  who  claims  under  a  prior  title 
or  encumbrance,  not  affected  by  the  interests  or  relief  sought  by 
the  bill.^  Thus,  for  example,  on  a  bill  to  carry  into  effect  the 
trusts  of  a  will,  a  person,  who  claims  by  a  title  paramount  to  that 
will,  ought  not  to  be  made  a  party,  in  order  to  bring  into  contes- 
tation his  rights  under  such  paramount  title.^  So,  where  a  bill 
seeks  merely  the  application  of  the  surplus  of  a  trust  fund,  after 
discharging  prior  encumbrances,  the  prior  encumbrancers  axe  not 
necessary  parties.^ 

§  231.  In  the  next  place,  no  person  should  be  made  a  party, 
who  has  no  interest  in  the  suit,  and  against  whom,  if  brought  to 
a  hearing,  no  decree  can  be  had.^  Upon  this  ground  it  is,  that  a 
person,  who  is  a  mere  agent  in  the  transaction,  ought  not  to  be 
made  a  party  to  a  bill ;  as,  for  example,  an  auctioneer,  who  has 
sold  an  estate,  the  sale  being  the  matter  in  controversy ;  ^  (a)  or 
a  steward  or  receiver  of  the  rents  and  profits,  where  the*  contro- 
versy is  between  the  vendor  and  the  vendee  to  a  bill  for  a  specific 
performance  ;  ^  or  an  attorney  or  solicitor,  who  has  n^otiated  an 
annuity,  to  a  bill  to  set  it  aside,  on  account  of  a  defective  memo- 


Cas.  by  Tomlins,  174;  16  Viner  Abr.  s  Mitf.  £q.  PI.  by  Jeremy,  ISO;  2  Eq. 

248,  pi.  6;  Ante,  §  221 ;  Post,  §  642.  Abr.  78,  pi.  12;  Smith  v.  Snow,  3  Mad. 

1   Wonnley  v.  Wormley,  8  Wheat.  10;  West  o.  Randall,  2  Mason,  192, 197 ; 

421 ;  Ante,  §  221 ;  Post,  §  642.  Trecothick  v.  Austin,  4  Mason,  42;  Petch 

s  Ante,  §  148, 149, 198.  v.  Dalton,  8  Price,  12 ;  1  Harris.  Ch.  Pr. 

s  Devonsher  v.  Newenham,  2  Sch.  &  by  Newland,  88  [1808] ;  Le  Tezier  p. 

Lefir.  207-212;  Ante,  §  161;  Pelham  v.  Anspach,  15  Ves.  164;  Ck>oper,  Eq.  PL 

Gregory,  1  Eden,  620 ;  b.  o.  8  Bro.  Pari.  41, 42 ;  2  Mad.  Ch.  Pr.  146, 147 ;  2  Stoiy 

Cas.  by  Tomllns,  204;  Eagle  Ins.  Co.  o.  Eq.  Jur.  §  1499 ;  Post,  §  670. 

Lent,  6  Paige,  636;  Lange  v,  Jones,  6  «  Cooper,  Eq.  PI.  41,  42;  Post,  S  670; 

Leigh,  192;  [Bond  v.  Connelly,  8  Ga.  P^ing  v.  Colman,  10  Bear.  870 ;  White  v. 

806  ;|  Ante,  §  148, 149, 161, 168.  White.  5  GiU,  859.] 

*  Mitf.  Eq.  PL  by  Jeremy,  176 ;  Ante,  ^  Cooper,  Eq.  PL  42;  McNamara  v. 

§  148, 149.  Williams,  6  Ves.  143. 

(a)  To  a  bill  for  specific  performance.  Sir  G.  Jessel,  M.  B.,  while  recognizing 

an  auctioneer  who  holds  a  large  deposit,  the  above  rule,  stated  that  he  should  not 

the  title  to  which  is  involved  in  the  suit,  encourage  the  practice  of  joining,  in  such 

would  clearly  be  a  proper  party  defend-  a  bill,  auctioneers  holding  but  a  small 

ant.    In  Egmont  v.  Smith,  6  Ch.  D.  469,  deposit 
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rial ;  ^   or  an  arbitrator  to  a  bill,  to  enforce,  or  to  set  aside  an 
award.'  (5) 

§  232.  In  cases,  too,  where  the  objection  of  a  want  of  interest 
applies,  it  is,  or  may  be  equally  as  fatal,  when  applicable  to  one  of 
several  plaintiffs  as  it  is  when  applicable  to  one  of  several  defend- 
ants.^ Indeed,  in  the  former  case,  the  objection  is,  or  may  be,  fatal 
to  the  whole  suit ;  whereas,  in  the  latter  case,  it  is  fatal  (if  prop* 
erly  taken  and  in  due  time)  to  the  suit  only  against  the  defendant 
improperly  joined.^  But  in  cases  of  this  sort,  if  there  is  any 
charge  of  fraud  connected  with  the  transaction,  in  which  the 
agent,  or  steward,  or  attorney,  or  solicitor,  or  arbitrator,  partici* 
pated,  and  it  is  so  charged  in  the  bill ;  there,  he  may  properly  be 
made  a  party ;  ^  for  even  if  no  other  decree  would  be  warranted 
by  the  circumstances  of  the  case  against  him,  he  might  be  decreed 
to  pay  the  costs  of  the  suit,  if  his  principal  should  happen  to  be, 
or  should  become  insolvent.^ 

^  Cooper,  Kq.  PI.  42 ;  2  Mad.  Ch.  Fir.  *  [He  is  not,  however,  a  necesiary 

146, 147.    [In  a  bill  for  the  rescission  of  party.    Veazie  u.  Williams,  8  How.  134.  | 

a  contract,  although  the  notes  and  con-  *  Cooper,  Eq.  PI.  42 ;  Mitf .  £q.  PI.  by 

▼eyancet  constituting  the  consideration  Jeremy,  160, 161,  180 ;  2  Story  Eq.  Jur. 

have  been  made  to  an  agent  in  his  own  §  1600 ;  Bowles  v.  Stewart,  1  Sch.  A 

name,  the  principal  is  the  only  proper  Lefr.  227 ;  Le  Texier  v.  Anspach,  15  Ves. 

party,  as  the  agent  is  merely  his  trustee.  164 ;  Fenton  i;.  Hughes,  7  Ves.  287-289 ; 

Miller  t.  Whittaker,  23  IlL  463;  Lyon  r.  Steward  v.  East  India  Co.  2  Vem.  880 

Teria,  8  Iowa,  79.]  and  note,  and  14  Ves.  253 ;  Lingood  v. 

*  Mitf.  Eq.  PL  by  Jeremy,  160, 161 ;  Eade,  2  Atk.  501 ;  Lingood  v.  Croucher, 

Cooper,  Eq.  PI.  178 ;   Steward  v.  East  2  Atk.  396 ;  Chicot  v.  Lequesne,  2  Ves. 

India  Co.  2  Vem.  380;  2  Eq.  Abr.  78.  316;  Post,  §  570.  In  such  a  case,  the  bill 

s  Ante,  §  224;  Post,  §  236,  237,  609,  itself  should  pray  costs  against  the  agent, 

541,  644,  669.  &c. ;  for  otherwise  a  demurrer  would  lie. 

«  Makepeace  v.  Haythome,  4  Russ-  Le  Texier  v,  Anspach,  15  Ves.  164.    The 

244;  King  of  Spam  V.  Machado,  4  Russ.  same  principle  applies  to  the  case  of  a 

226^  241 ;  Hunter  v.  Richardson,  6  Mad.  debtor  to  a  testator's  estate,  who  cannot 

89;  [Doyle  v.  Muntz,  5Hare,614;]  Mitf.  ordinarily  be  joined  in  a  creditor's  suit 

Eq.  Fl.    by    Jeremy,  160,   161 ;    Ante,  against  the  executor  for  payment  of  his 

{224,  229;  Post,  §  236,  237,  641-644,  own  debt;  but  he  may  be,  if  collusion  is 

569.  charged  between  him  and  the  executor. 

(f )  A  sheriff,  who  is  proceeding  to  be  a  necessary  party.    See,  also,  Brooks 

lery  an  execution,  has  been  held  in  some  v.  Lewis,  18  N.  J.  Eq.  214 ;   Beaird  v. 

cases  to  be  a  necessary  party,  and  in  Foreman,  Breese,  803.    It  has,  however, 

others  to  be  a  proper  party,  to  a  bill  to  been  more  frequently  held  that  he  is  not 

restrain  the  enforcement  of  the  judgment  even  a  proper  party.    Lackay  v.  Curtis, 

on  which  the  execution  issued,  in  order  6  Ired.  Eq.  199 ;  Edney  v.  King,  4  Ired. 

that  effectual  service  of  the  injunction  Eq.  465;    Shrader  v.  Walker,    8  Ala. 

may  be  made  upon  him.    In  Burpee  r.  214 ;  Montgomery  i;.  Whitworth,  1  Tenn. 

Smith,  Walk.  Ch.  827,  he  Iras  held  to  Ch.  174. 
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§  283.  Another  exception  has  been  sometimes  made,  upon  a 
ground  not  entirely  satisfactory,  and  which  may  now  be  consid- 
ered as  of  very  doubtful  authority.  It  is  the  case  of  a  bankrupt, 
in  which  it  is  admitted,  that,  although  he  ought  not  generally  to 
be  made  a  party  to  a  bill  against  his  assignees  touching  his  estate ; 
yet,  if  in  such  a  bill  any  discovery  of  his  acts,  before  he  became  a 
bankrupt,  is  sought,  he  may  properly  be  joined  and  compelled  to 
make  the  discovery.  ^(5)  And  the  same  proposition  has  been  put 
in  a  more  general  form  ;  that  where  a  person,  having  had  an  inter- 
est in  the  subject-matter,  has  assigned  that  interest,  he  may  yet 
be  compelled  to  answer  with  respect  to  his  own  acts  before  the 
assignment.^  (c) 

1  Mont.  £q.  PI.  45,  46,  note  (o) ;  2  Mont,  tice  will  not  be  extended  to  cases  to 

£q.  PI.  141 ;  Mitf.  £q.  PI.  by  Jeremy,  which  it  has  not  already  been  applied. 

158, 159 ;  Elmslie  v.  M*Aulay,  8  Bro.  Ch.  It  seems  to  be  limited  to  cases  of  fraud, 

624.    [The  practice  of  making  a  mere  as  that  word  is  understood  in  a  court  of 

agent  a  defendant  to  a  suit,  and  praying  equity,  and  does  not  apply  where,  tliough 

costs  against  him,  has,  of  late,  been  called  the  agent  acts  erroneously,  he  acts  open- 

a  practice  of  an  anomalous  ctiaracter,  and  ly  and  avowedly.    MarshaU  v.  SLadden, 

open  to  serious  objection.    See  the  re-  7  Hare,  428.  (a)] 

marks  of  the  Lord  Chancellor  in  Att*  ^  Mitf.  Eq.  PI.  by  Jeremy,  161. 

wood  p.  Small,  6  Ch.  &  F.  352.  The  prac-  >  Mitf.  Eq.  PI.  by  Jeremy,  161.    The 

(a)  The  practice  of  Joining  as  defendants  ance  by  the  bankrupt,  the  latter  is  not  a 

other  persons  than  the  real  parties  in  in-  necessary  party ;  Buffington  r.  Harrey, 

terest,  for  the  purposes  of  discovery  and  05  U.  S.  99 ;  and  in  England  he  has 

costs,  seems  to  be  now  limited  both  to  been  held  an  improper  party  to  such  a 

cases  of  fraud  and  to  persons  who  are  bill,  because  he  is  not  an  agent  or  arbi- 

strictly  agents,  including  in  that  term  trator.    Weise  v.  Wardel,  L.  R.  19  Eq. 

solicitors  and  attorneys,  or  who  are  arbi-  171,  cited  above,  note  {a), 
trators.     If,  for   instance,  litigation  is         (c)  Upon  the  question  whether   the 

caused  by  the  carelessness  of  a  solicitor  debtor  is  a  necessary  party  to  a  creditor's 

in  drafting  a  marriage  settlement,  he  will  bill,  to  vacate  a  fraudulent  conveyance 

not  be  ordered  to  pay  the  costs  of  the  made  by  him,  there  is  conflict  of  decision, 

suit,  though  joined  as  a  defendant,  for  it  In  Gaylords  v,  Kelshaw,  1  Wall.  81,  this 

is  not  a  case  of  fraud,  and  equity  has  no  question  was  answered  in  the  affirmative, 

jurisdiction,  the  remedy  being  at  law  by  To  the  same  effect  are  Lawrence  o.  Bank 

an  action  for   professional   negligence,  of  the  Republic,  85  K.  Y.  820 ;  Lovejoy 

Clark    V,  Girdwood,  7  Ch.    D.  9.    See  r.  Irelan,  17   Md.  525.     In  Taylor  v. 

Barnes  v.  Addy,  L.  R  9  Ch.  244;  Ba-  Webb,  54   Miss.   86,   Gaylords  v.  Kel- 

ker  t*.  Loader,  L.  R.  16  Eq.  49.  In  Weise  shaw  was  disapproved,  and,  upon  a  re- 

V.  Wardle,  L.  R  19  Eq.   171,  a  bank-  yiew  of  the  authorities,  the  negative  view 

rupt,  being   neither  an   agent  nor   an  was  taken.    In  Wliittemore  v.  Co  well,  7 

arbitrator,  was  held,  on  that  account,  to  Allen,  446,  it  was  held  that  a  b<ma  Jide 

be  an  improper  party  to  a  bill  by  the  as-  mortgagee  of  land  from   a   fWiudulent 

signee  in  bankruptcy  to  set  aside  a  fraud-  grantee  is  a  proper  party  to  a  bill  to  set 

ulen^  conveyance  made  by  him.  aside  the  title  of  the  mortgagor,  although 

(6)  To  a  bill  by  an  assignee  in  bank-  the  debt  secured  by  the  mortgage  is  not 

ruptcy  to  set  aside  a  fraudulent  convey-  yet  due. 


§  233,  234.]  PABTIES  TO  BILLS.  215 

§  234.  For  the  same  reason  a  mere  witnesa  ought  not  to  be 
made  a  party  to  a  bill,  although  the  plaintiff  might  deem  his  an- 
swer more  satisfactory  than  his  examination ;  for  he  has  no  inter- 
est in  the  cause,  and  no  decree  can  be  had  against  him ;  nor  would 
his  answer  be  evidence  against  his  co-defendant.  And  he  ought 
not  to  be  harassed  by  the  trouble  or  expense  of  a  litigation,  in 
respect  to  which*he  has  nothing  to  gam  or  to  lose.^ 

whole  doctrine  has  been  shaken,  if  not  is  not  a  necessary  party  and  may  demur 

overturned   in  Whitworth   o.  Daris,  1  to  the  bill,  as  there  is  no  reason  why  the 

Yes.  &  B.  64S-660,  and  Griffin  v.  Archer,  same  benefit  may  not  be  obtained  by  his 

2  Anst.  478.  Lord  Bedesdale's  own  mode  testimony  in  the  case,  without  making 

of  stating  the  proposition  in  the  passage  him  a  party  to  the  suit.  Gilbert  v.  Lewis, 

cited  in  the  text,  shows  that  he  deemed  1  De  G.  J.  &  S.  88.    But  it  was  held  in 

it  doubtfVil.    He  has  added :  "  It  is  diffi-  this  case,  that  where  a  solicitor  is  impli- 

cuU  to  draw  a  precise  line  between  the  cated  in  a  case  of  fraud,  he  may  be  made 

cases  in  which  a  person,  having  no  inters  a  party  to  the  bill  seeking  relief  against 

est,  may  be  called  upon  to  answer  for  his  the  fraud,  for  the  purpose  of  discovery, 

own  acts,  and  those  in  which  he  may  de-  the  only  relief  asked  against  him  being 

mur  becaase  he  has  do  interest  in  the  that  he  should  be  ordered  to  pay  the 

question.    Thus,  where  a  creditor,  who  costs.    The  question  of  the  extent  of  the 

had  obtained  execution  against  the  ef-  privilege  of  the  solicitor  against  disclos- 

fects  of  his  debtor,  filed  a  bill  against  the  ing  a  fraudulent  transaction  passing  be- 

debtor,  against  whom  a  commission  of  tween  himself  and  client  has  been  much 

bankruptcy  had  issued,  and  the  persons  discussed,  in  the  English  equity  courts. 

claiming  as  assignees  under   the  com-  It  was  early  declared  by  Lord  Gran  worth, 

mission,  charging  that  the  commissiofi  in  FoUett  o.  Jeffeiyes,  1  Sim.  n.  8.  3, 

was  a  contriyance  to  defeat  the  plaintiffs  that  the  court  cannot  permit  it  to  be 

execution,  and  that  the  debtor  having,  said,   that   the   contriving  of  a  fraud 

by  permission  of  the  plaintiff,  possessed  forms   part  of   the   professional    busi- 

psrt  of  the  goods  taken  in  execution  for  ness  of  an  attorney,  or  solicitor.     The 

the  purpose  of  sale,  and  instead  of  pay-  question  was  examined  by  Vice-Chancel- 

ing  the  produce  to  the  plaintiff,  had  paid  lor  Stuart,  in  Charlton  v.  Coombes,  4 

it  to  his  assignees,  a  demurrer  by  the  al-  Giff.  872 ;  and  it  seems  to  be  now  regarded 

leged  bankrupt  because  he  had  no  inter-  as  requisite,  in  order  to  oust  the  privilege 

ests,  and  might  be  examined  as  a  witness,  of  the  client,  and  unseal  the  mouth  of  the 

was  overruled,  and  the  decision  affirmed  solicitor,  as  a  witness,  to  make  the  solici- 

OQ  rehearing.  A  difference  has  afpo  been  tor  a  co-defendant,  so  that  the  question 

taken,  where  a  person  concerned  in  a « of   privilege  shall  be  distinctly  raised 

transaction,  impeached  on  the  ground  of  upon  the  face  of  the  bill ;  and  that  the 

fraud,  has  been  made  party  to  a  bill  for  fact  of  the  decease  of  the  client  will  make 

(Uicovery  merely ;  or  as  having  the  cus-  no  difibrence  in  this  respect ;  the  privi- 

tody  of  an  Instrument  for  the  mutual  lege  of  the  solicitor  still  continuing.  But 

benefit  of  others."    Mitf .  Eq.  PI.  by  Jere-  there  is  no  equity  to  maintain  a  bill 

nj,  161,  162.     [Although  a  bankrupt  against  the  representatives  of  a  person 

nuiy  be  made  a  party  to  a  bill  of  discov-  who  was  accessory  to  a  fraud,  from  which 

cry  in  respect  of  fraudulent  transactions,  he  derived  no  pecuniary  benefit,  merely 

whereby  he  has  acquired  property  which  on  the  ground,  that  if  alive,  he  might 

bas  passed  to  his  assignees;  yet  if  the  have  been  answerable  for  the  costs.    Wal- 

discovery  is  sought  merely  as  incidental  sham  v.  Stainton,  1  H.  &  M.  822.] 

to  relief  prayed  against  the  bankrupt,  he         ^  Cooper,  £q.  PI.  41, 42 ;  Mitf.  £q.  PL 
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§  235.  There  are  some  exceptions,  however,  to  this  general 
doctrine,  which  have  been  introduced  upon  peculiar  reasons,  and 
whether  satisfactory  or  not,  are  now  well  established.  Thus,  for 
example,  the  officers  of  a  corporation,  although  they  may  be  mere 
witnesses,  may  be  joined  in  the  defence  in  a  suit  against  the  cor- 
poration. The  reason  assigned  for  this  distinction  between  the 
cases  of  indiyiduals  and  the  cases  of  corporations  is,  that  the 
former  may  be  required  to  answer  upon  their  personal  and  cor- 
poral oaths ;  whereas  a  corporation  cannot  be  sworn,  and  there- 
fore must  put  in  its  answer  under  its  common  seal  only;  and 
however  false  its  answer  may  be,  the  corporation  can  never  be 
convicted  of  perjury.  Under  such  circumstances,  it  has  been 
thought  allowable  to  compel  the  officers  of  the  corporation  to 
answer  to  the  material  facts  upon  their  own  personal  oaths; 
and  thus  to  enable  the  plaintiff  better  to  frame  his  bill,  and 
better  to  draw  and  pen  his  interrogatories  towards  obtain- 
ing a  fuller  discovery.^  And  in  truth  it  must  be  admitted, 
that  the  officers  are  generally  the  only  persons  who  can  give 
the  information.'  (a)  For  a  like  reason,  the  members  of  cor- 
porations may  also  be  made  parties  to  a  bill,  either  for  dis- 
covery alone  or  for  discovery  and  relief,  although  they  have  no 
other  interest,  than  as  corporators,  in  the  subject-matter  of  the 
suit.^ 

by  Jeremy,  188;  Wych  v.  Meal,  3  P.  Bridge  Co.   5  Price,  498;  Brumley  w. 

Wms.  810,  and  Mr.  Cox's  note  (1) ;  New-  Westchester   County  Society,  1  Joluis. 

man  v.  Godfrey,  2  Bro.  Ch.  882 ;  Plum-  Ch.  866 ;  2  Story,  Eq.  Jur.  §  1500. 
mer   ».    May,   1  Ves.   426;   Fenton  p.         ^  It  seems,  however,  that  although  it 

Hughes,  7  Ves.  287-290 ;   Dummer  v.  is  not  an  unusual  rule,  that  the  officers 

Chippenham,  14  Ves.  262 ;  Whitworth  of  a  corporation  may  be  made  parties ; 

V.  Davis,  1   Ves.  &  B.  650;  Griffin  v,  yet  that  a  special  ground,  such  as  to 

Archer,  2  Anst.  478 ;  Lloyd  v.  Lander,  5  peculiar   information,    should    be    laid. 

Mad.  282 ;  2  Story,  Eq.  Jur.  §  1449.  Thus,  in  How  v.  Best,  6  Mad.  19,  where 

1  Wych  t;.  Meal,  8  P.  Wms.  310 ;  Mood-  an  officer  of  the  Bank  of  England  was 

alay  v.  Morton,  1  Bro.  Ch.  469 ;  Wliit-  made  a  party  to  a  bill  of  discovery,  as  to 

worth  V,  Davis,  1  Ves.  &  B.  650 ;  Dummer  the  time  when  certain  ^^k  in  question 

V,  Chippenham,  14  Ves.  262-264 ;  Cooper,  in  the  cause  was  transferred,  it  was  held 

Eq.  PI.  42 ;  Mitf.  Eq.  PI.  by  Jeremy,  160  on  demurrer,  that  he  was  not  properly 

and  note,  189 ;  Le  Texier  v.  Anspach,  joined,  because  he  was  a  mere  witness. 
16  Ves.  164,  166;   Gibbons  v.  Waterloo        «  Glascott  ».  Copper  Miners'  Ca  11 

(a)  Under  the  Equity  Rules  of  the  French  ».  First  National  Bank,  7  Ben. 

Supreme  Court  of  the  United  States,  an  488.    In  England,  the  practice  of  making 

officer  of  a  corporation  cannot,  in  a  suit  an  officer  of  a  corporation  a  party,  for 

against  the  latter,  be  compelled  to  give  the  purpose  of  discovery,  no  longer  pre- 

discovery,  unless  he  is  made  a  party,  vails.    Wilson  v.  Church,  9  Ch.  D.  652. 
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§  236.  Haying  stated  these  general  doctrines  in  relation  to  the 
joinder  and  omission  of  parties,  it  may  be  proper  to  add  in  this 
connection  (although  the  matter  will  necessarily  come  in  review 
hereafter))  that,  if  the  want  of  proper  and  necessary  parties  is 
apparent  on  the  face  of  the  bill,  the  defect  may  be  taken  ad- 
vantage of  by  demurrer.^  In  many  cases,  and  especially  if  the 
defect  be  vital  to  the  character  of  the  bill,  and  to  the  relief  asked, 
the  objection  may  also  be  insisted  upon  at  the  hearing.    And  if 

Sim.  306.  [There  is  diversity  of  practice  persion  of  that  goyemmental  organiza- 
in  the  American  atatee,  in  regard  to  the  tion  could  only  rightfully  be  claimed  by 
proper  parties  in  suits  on  behalf  of  the  .the  lawful  national  sovereignty,  a  demur- 
public,  whether  as  to  municipal  corpora-  rer  was  interposed  on  the  part  of  the 
tiona  or  public  officers.  Such  suits  in  defendants,  upon  the  ground  that  the 
equity  are  more  commonly  instituted  in  United  States,  being  only  an  abstraction, 
the  name  of  tlie  state,  or  the  people,  as  or  corporate  organisation,  could  not  sue 
the  proper  representative  of  the  public,  in  equity,  without  putting  forward  and 
People  V.  New  York,  82  Barb.  35.  But  joining  in  the  bill,  some  officer  or  natural 
in  one  case  where  the  complainant  al-  person'whomight  be  able  to  answer  any 
leged  that  he  was  a  citizen  and  resident  cross-bill  the  defendants  might  «be  ad- 
of  the  county,  and  as  such  interested  in  vised  to  file  in  the  case.  And  this  view 
the  public  welfare,  it  was  held  that  he  was  sustained  in  the  first  case  brought  to 
showed  such  an  interest  as  to  justify  his  hearing  upon  the  point  by  the  present 
petition  for  an  injunction  to  restrain  a  Lord  Chancellor,  then  Vice- Chancellor 
public  officer  from  the  commission  of  an  Wood.  United  States  u.  Wagner,  L.  R.  8 
act  which  would  be  a  public  wrong.  £q.  724.  But  the  case  was  reversed  with- 
CoUins  V.  Kipley,  8  Iowa,  129.  (a)  In  out  division,  upon  appeal,  before  the 
•ome  of  the  suits  in  the  English  Court  of  Lord  Ctiancellor  and  the  Lord  Justices. 
Chancery  for  the  purpose  of  recovering  L.  R.  2  Ch.  582.  There  seems  never  to 
portions  of  the  property  belonging  to  have  been  any  very  good  reason  for 
the  quasi,  or  so-called,  confederate  gov-  sustaining  the  demurrer,  but  the  analogy 
emment,  on  the  groimd  that  it  formed  to  corporations  seems  to  have  led  the 
a  portion  of  the  public  property  of  the  Vice-Chancellor  to  that  view.  (6)  J 
nation,  and  after  the  surrender  and  dis-  *  Post,  541-544. 

(a)  The  same  view  was  again  taken  by  amendment  of  the  cross-bill,  and  an 
in  Iowa  in  Rice  v.  Smith,  9  Iowa,  570.  answer  be  then  obtained  in  the  same 
Bot  the  practice  is  probably  confined  to  manner  as  when  a  corporation  is  sued 
that  state.  See  Craft  v.  Jackson  Co.  5  and  one  of  its  officers  is  joined  as  a  de- 
Kansas,  518,  where  the  question  is  fully  fendant.  This  view  has  been  since  acted 
discussed  and  the  authorities  reviewed.  upon  in  several  cases  in  England  where 

(6)  Although  in  United  States  v.  Wag-  suit  was  brought  by  a  foreign  republican 

ner,  the  demurrer  was  overruled  on  ap-  government.    Republic  of  Peru  v.  We- 

peal,  yet  the  opinion  was  expressed  that  guelin,  L.  R.  20  Eq.  140;  Republic  of 

If  the  defendant  in  such  a  suit  should  file  Costa  Rica  v.  Erlanger,  1  Ch.  D.  171 ; 

a  cross-bill  for  discovery,  the  court  would  Republic  of  -Liberia  v.  Imperial  Bank, 

stay  the  proceedings  in  the  suit  until  the  L.  R.  16  Eq.  170.    And  in  Republic  of 

plaHitifi* should  name  some  person  from  Liberia  v.  Roye,  1  App.  Cas.  ISO,  it  was 

whom  the  discovery  sought  might  be  ob-  distinctly  held  that  if  the  foreign  gtfvern- 

tained ;  and  that  when  ascertained,  such  ment  does  not  comply  with  such  an  order 

person  might  be  joined  as  a  defendant  for  discovery,  the  suit  may  be  dismissed. 
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the  court  shall  proceed  to  a  decree,  the  decree  may  be  reyeraed 
for  error  on  this  account.^  If  the  defect  is  not  apparent  on  the 
bill,  it  may  be  propounded  by  way  of  a  plea,  or  it  may  be  relied 
on  in  a  general  answer.^  If  it  is  insisted  on  only  at  the  hearing, 
the  court  will  often,  if  there  are  merits,  allow  the  cause  to  stand 
over,  in  order  to  make  the  new  parties ;  or  if  the  bill  is  dismissed, 
it  should  be  without  prejudice.* 

§  236  a.  It  is  no  answer  to  the  objection  of  a  want  of  proper 
parties,  that  the  persons  who  are  not  parties,  might,  if  made  so, 
object  that  the  bill  is  multifarious.  Many  bills  may  not  be  mul- 
tifarious as  to  some  persons,  interested  in  the  whole  subject- 
matter,  which  would  be  so  as  to  others,  interested  only  in  part  of 
it.  But  that  is  no  reason  for  the  court  proceeding  in  the  absence 
of  any  person,  who  ought  to  be  present,  as  to  any  part  of  the  case. 
It  at  most  can  only  prove,  that  the  plaintiffs  have  adopted  a 
wrong  course  from  the  beginning ;  and  that  the  error  is  irremedi- 
able under  the  ordinary  permission  to  amend  by  making  parties.^ 

§  237.  If,  on  the  other  hand,  the  defect  in  the  bill  should  be  a 
joinder  of  improper  parties  (as,  for  example,  of  persons  having  no 
interest,  or  mere  witnesses),  in  such  a  case  if  the  defect  ia  ap- 
parent on  the  face  of  the  bill,  it  may  be  brought  forward  by  a 

1  Cooper,  £q.  PL  83,  185 ;  Mitf.  Eq.  the  hearing  of  a  cause,  object  that  a  suit 

PL  by  Jeremy,  180,  and  the  cases  there  is  defective  for  want  of  parties,  not  har- 

cited;   Pract  Reg.  by  Wyatt,  299;   I  ing  by  plea  or  answer  taken  the  ob- 

Dan.  Ch.  Pr.  384-388 ;  2  Dan.  Ch.  Prac.  jection,  and  therein  specified  by  name  or 

37, 88 ;  Whiting  v.  Bank  of  United  States,  description  the  parties  to  whom  the  ob- 

13  Peters,  14.    The  mere  nonjoinder  of  a  jection  applies,  the  court  (if  it  shall  think 

proper  party  cannot  avail  the  defendant  fit)  shall  be  at  liberty  to  make  a  decree 

in  a  bill  of  review,  unless  it  appears  to  saving  the  rights  of  the  absent  parties." 

his  prejudice;   and  there  is  the    more  Ante,  §  220.    The  same  rule  has  been 

reason  for  this  rule,  because  the  absent  adopted  by  the  Supreme  Court  of  the 

person  is  not  bound  by  the  decree,  but  United    States.    See  58d   Rule  of  the 

may.  in  another  suit,  vindicate  his  rights.  Equity  Rules  of  the  Supreme  Court  of 

Whiting  i;.  Bank  of  the  United  States,  18  the  United  States,  January  Term,  1842. 

Peters,  14 ;  Post,  |  283,  609,  641,  644.  [The  same  rule  prevails  extensively  in 

s  Cooper,  Eq  PL  289 ;  Mitf.  Eq.  PL  practice,  in  the  American  states,  it  is  be- 
by  Jeremy,  280 ;  Homan  v.  Shiel,  2  Jones  lieved.  Ferguson  v.  Fisk,  28  Conn.  601 ; 
(Irish),  164.                      •  Chambers  v.  Bobbins,  Id.  552.   But  there 

■  West  V.  Randall,  2  Mason,  181 ;  Me-  are  many  cases  where  it  would  be  inex- 

chanics'  Bank  v.  Seton,  1  Peters,  806 ;  pedient  to   pass  a  decree  until  all  the 

Hunt  V,  Wickliffe,  2  Peters,  215 ;  Ante,  parties  had  been  heard.] 

§  73 ;  Post,  §  641,  544.    The  40th  Order  «  Lumsden  v.  Eraser,  1  Myl.  &  Cr.  $89, 

of  the  English  Chanceiy  Orders  of  1841,  602 ;  s.  c.  7  Sim.  665 ;  Attorney  General 

has  altered  materially  the  old  rule.    It  v.  Poole,  4  Myl.  &  Cr.  17. 
provides,  '*  That  if  a  defendant  shall,  at 
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demnrrer  by  the  party  improperly  joined ;  or  he  may,  at  the  hear- 
ing, in  some  cases,  rely  on  it,  as  a  ground  for  a  dismissal  of  the 
bill  as  against  him.^  If  the  defect  is  not  apparent  on  the  face  of 
the  bill,  the  party,  improperly  joined,  may  rely  on  the  objection 
by  way  of  a  plea,  or  insist  upon  it  in  his  answer.'  It  is  not  safe, 
however,  in  any  case,  to  rely  upon  the  mere  nonjoinder  or  mis- 
joinder of  parties,  as  an  objection  to  the  hearing ;  for  if  the  court 
can  make  a  decree  at  the  hearing,  which  will  do  entire  justice  to 
all  the  parties,  and  not  prejudice  their  rights,  notwithstanding 
the  nonjoinder  or  misjoinder,  it  will  not  then  allow  the  objection 
to  prevail.'  The  true  course,  therefore,  is  to  take  it  by  way  of 
demurrer,  when  it  is  apparent,  on  the  face  of  the  bill,  or  if  not 
apparent,  by  plea  or  by  answer.^  When  the  objection  of  want 
of  proper  parties  exists,  the  court  will  ordinarily  allow  the  defect 
to  be  supplied  by  an  amendment  of  the  original  bill,  as  the  stage 
of  the  proceedings,  at  which  the  objection  is  taken,  may  require.^ 
§  288.  Where  a  demurrer,  or  a  plea,  is  put  in  for  the  want  of 
proper  parties,  if  a  demurrer,  it  must  appear,  if  a  plea,  it  must  be 

1  Post,  283,  509,  641,  544,  569 ;  [Little         «  Ibid. 
V.  Bnie,  5  Jones,  £q.  10;  King  v.  GaUo-        >  Post,  §  541,  884.    [Sometimes  one 

way,  pd.  122].  not  a  necessary  party  to  a  biU  may  be 

'  Cooper,  Kq.  PI.  42 ;  Mitf .  Eq.  PL  by  admitted  on  his  own  petition,  in  order  to 

Jeremy,  160, 161 ;  Post,§  541,  544.  secure  his  interest  or  claim  in  the  subject 

'  Lambert  r.  Hatchinson,  1  Beav.  277 ;  of  the  suit ;  as  where  the  biU  is  brought 
Post.  283,  644 ;  Pringle  v.  Crooks,  8  Y.  for  specific  performance  of  a  contract  for 
&  Coll.  666.     [See  Grii&th  v,  Vanhey-  the  purchase  of  land,  and  the  claimant 
tboysen,9  Hare,  85.)    In  this  last  case,  a  asserts  a  paramount  title  to  the   land 
doubt  was  suggested,  whether  in  any  case  under  the  defendant,  which  may  be  in- 
t  misjoinder  of  a  defendant  was  a  ground  juriously  affected  by  the  decree.    Carter 
of  demurrer.    Post,  §  544  and  note.    The  v.  Mills,  80  Mo.  482.    But  this,  perhaps, 
▼eiy  point  as  to  a  nonjoinder  of  a  de-  will  not  ordinarily  be  done,  except  where 
fendant  arose  in  the  case  of  Whiting  v.  fraud  or  connivance  is  alleged,  or  con- 
Bank  of  United  States,  13  Peters,  6, 14 ;  spiracy  to  defeat  the  interest  set  up  by 
aod  it  was  there  held,  that  unless  the  such  claimant.    In  some  of  the  American 
nonjoinder  operated  a  prejudice  to  the  states,  the  rule  requiring  all  interests  to 
rights  of  the  other  defendants,  it  could  be  represented  in  the  suit  is  not  enforced 
iK>t  be  taken  advantage  of  at  the  hearing,  as  one  of  strict  law,  but  is  treated  as  one 
or  upon  a  rehearing  on  a  bill  of  review,  of  discretion  merely.    And  it  is  said  if 
See  also  Russell  r.  Clark,  7  Cranch,  60 ;  parties  whose  interests  are  apparent,  are 
Elmendorf  v.  Taylor,  10  Wheat.  152 ;  not  joined,  they  may  come  in  by  petition 
Carneal  o.  Banks,  10  Wheat.  181 ;  Mallow  and  have  the  benefit  of  the  proof  already 
p.  Hinde,    12  Wheat  108  ;  Mechanics'  taken,  and  will  not  be  driven  to  a  second 
Bank  v.  Seton,  1  Pet.  806;  Vattier  v.  contest    Bhrdsong  v.  Birdsong,  2  Head, 
Hinde,  7  Pet  252 ;  Boone  v.  Chiles,  8  Pet  289.] 
582 ;  Ante,  §  232,  236,  and  note ;  Post, 
{  541, 544. 
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shown,  who  are  the  proper  parties,  not  indeed  by  name,  for  that 
might  be  impossible,  but  in  sach  a  manner  as  to  point  out  to  the 
plaintiff  the  objection  to  his  bill,  and  enable  him  to  amend  by 
adding  the  proper  parties.^  Indeed,  cases  may  occur  of  such  a 
nature,  as  eyen  to  require  the  names  to  be  stated,  if  the  more  gen* 
eral  description  is  not  sufiScient  to  enable  the  plaintiff  to  ascertain 
with  reasonable  certainty  the  names  of  the  absent  parties.'  For 
example,  if  it  should  appear  in  the  case  of  a  bill  to  enforce  a  rent 
charge  for  a  charity,  that  other  lands  also  were  charged,  it  might 
be  required  in  the  plea  to  set  forth  who  are  the  present  owners  of 
these  lands,  and  their  precise  locality,  especially  if  the  transaction 
were  of  great  antiquity,  and  the  original  description  were  loose 
and  intermediate.' 


CHAPTER  V. 


BILLS  —  GENERAL  FRAME  OF. 


§  239.  Having  gone  through  with  these  preliminary  consid- 
erations as  to  parties,  we  shaU  now  proceed  to  a  more  particular 
consideration  of  some  of  the  general  rules  and  principles  applica- 
ble to  the  structure  of  original  bills  for  relief.  We  have  already 
had  occasion  to  state  the  nature,  and  general  character,  and  appro- 
priate subdivisions,  and  parts  of  such  bills,  which  should  be  borne 
in  mind  in  our  subsequent  inquiries. 

§  240.  In  the  first  place,  then,  as  to  the  certainty  which  is  re- 
quired in  the  statements  of  bills.  With  reference  to  certainty  in 
pleadings  at  the  common  law  there  are  said  to  be  three  kinds, 
applicable  to  different  parts  of  the  pleadings,  founded,  as  it  should 
seem,  upon  one  general  maxim ;  "  Certa  debet  esse  intentio,  et  nar- 
ratio,  et  certum  fundamentum,  et  certa  res,  quae  deducitur  in  judi- 
cium."    The  first  kind  is  certainty  to  a  common  intent ;  and  that 

1  Mitf.  Eq.  R.  by  Jeremy,  180,  181 ;        «  Attorney  General   v,   Jackson,   11 

Attorney  General  v.  Jackson,  11  Yes.  869,  Yes.  867-871. 

870 ;  Post,  §  648.    See  Attorney  General        «  Hiid. ;  Attorney  General  v,  Wybnrgh, 

p.  Poole,  4  Myl.  &  Or.  17 ;  1  Dan.  Ch.  1  P.  Wms.  609 ;    Attorney  General  v, 

Pr.  384-888.  SheUy,  1  Salk.  168. 
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18  snfficient  in  a  bar,  which  is  to  defend  the  party^  and  to  excuse 
bim.  The  second  is,  certainty  to  a  certain  intent  in  general,  as 
in  counts,  replications,  and  other  pleadings  of  the  plaintiff ;  that 
is,  to  convict  the  defendant,  as  in  indictihents,  &c.  The  third  is 
certainty  to  a  certain  intent  in  every  particular,  as  in  estoppels, 
which  are  odious  in  the  law.^  It  has  been  said,  that,  in  pleading, 
there  must  be  the  same  strictness  in  equity  as  in  law ;  ^  as  f  or  exam* 
pie,  it  has  been  adjudged,  that  if  a  plea  sets  up  a  bona  fide  pur- 
chase without  notice,  as  a  defence,  it  will  not  be  su£Gicient  to  state 
in  it,  that  the  vendor  being  seised,  or  pretending  to  be  seised,  did 
convey,  &c ;  but  there  should  be  a  direct  averment,  that  the  ven- 
dor was  actually  seised.^  But,  however  true  this  may  be  as  to  a 
plea  in  equity,  technically  so  called,  it  can  hardly  be  affirmed  to  be 
true  in  the  framing  of  bills  or  answers,  in  respect  to  which  more 
liberality  prevails.^  And  it  may  perhaps  be  correctly  affirmed, 
that  certainty  to  a  common  intent  is  the  most  that  the  rules  of 
equity  ordinarily  require  in  pleadings  for  any  purpose.^ 

§  241.  In  the  next  place,  it  may  be  affirmed  as  an  elementary 
rule  of  the  most  extensive  influence,  that  the  bill  should  state  the 
right,  title,  or  claim  of  the  plaintiff  with  accuracy  and  clearness ; 
and  that  it  should,  in  like  manner,  state  the  injury,  or  grievance, 
of  which  he  complains,  and  the  relief  which  he  asks  of  the  court. 
In  other  words,  there  must  be  such  certainty  in  the  averment  of 
the  title,  upon  which  the  bill  is  founded,  that  the  defendant  may 
be  distinctly  informed  of  the  nature  of  the  case,  which  he  is  called 
npon  to  meet.^  The  other  material  facts  ought,  also,  to  be  plainly 
yet  succinctly  alleged,  and  with  all  necessary  and  convenient  cer- 
tainty, as  to  the  essential  circumstances  of  time,  place,  manner, 

^  Co.  Litt  SOS  a.  equity,  that  there  is  in  a  declaration  and 

*  Stoiy  V.  Lord  Windsor,  2  Atk.  632.     other  pleadings  at  the  common  law.    So 
>  Story  V.  Lord  Windsor,  2  Atk.  682 ;    Lord  Hardwicke  is  reported  to  have  said 

Beam.  £q.  PL  21.  in  Story  v.  Lord  Wmdsor,  2  Atk.  682. 

«  8  Black.  Com.  446;  1  Mont  Eq.  PL  See  also  Mitf.  £q.  PL  by  Jeremy,  284 ; 

21,  note  (») ;  2  Mont  Eq.  PL  03,  94,  1  Mont  Eq.  PI.  2&    But  the  proposition 

note  (A.  L) ;  Carew  o.  Johnston,  2  Sch.  is  not  strictly  accurate ;  and  it  has  been 

&  Lefr.  806 ;    Carleton  v.  Leighton,  8  well  said  by  Mr.  Wooddeson  (3  Wood- 

Mer.  671 ;  McCabe  v,  Cooney,  2  Sand.  des.  Lect)  65,  p.  370,  that  the  matter  of 

Oi.  314.  the  bill  need  not  be  set  forth  with  that 

*  Wigram  on  DisooTeiy,  1st  ed.  77 ;  Id.  dedsive  and  categorical  certainty  which 
Sd  ed.  128, 124 ;  Cooper,  Eq.  PI.  181.  It  is  requisite  In  pleadings  at  the  common 
is  sometimm  laid  down  in  the  reports,  as  law.  Thus,  a  part  of  the  allegations  of  a 
weD  as  in  elementary  works,  that  there  bill  may  be  in  the  disjunctive. 

should  be  the  same  certainty  in  a  bill  in        *  Houghton  9.  Reynolds,  2  Hare,  266. 
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and  other  incidents.^  If  title-deeds  or  other  instraments  are  re- 
ferred to,  they  should  not  be  set  out  in  h^c  verba  ;  but  the  sub- 
stance of  such  portions  only  of  them  as  are  necessary  to  a  right 
understanding  of  the  real  matters  of  the  bill.^  It  is  not  a  suffi- 
cient  allegation  of  a  fact  in  a  bill  to  say  that  one  of  the  defend- 
ants alleges,  and  the  plaintiff  believes,  the  statement  to  be  trae ; 
for  the  defendant  may  allege  that  which  is  quite  false,  and  the 
plaintiff  may  believe  it  to  be  true.  But  the  fact  should  be  posi- 
tively alleged  by  the  plaintiff  in  his  bill.^  (a) 

§  242.  Uncertainty  in  a  bill  may  arise  in  various  ways.  (1.) 
The  case  intended  to  be  made  by  the  bill  may  be  vague  and  uncer- 
tain. (2.)  The  case  intended  to  be  made  may  be  certain ;  but  the 
allegations  of  the  bill  may  be  so  vague  and  general,  as  to  draw  with 
them  the  consequences  and  mischiefs  of  uncertainty  in  pleadings.* 
(8.)  Some  of  the  material  facts  may  be  stated  with  sufficient  cer^ 
tainty,  and  others  again  with  so  much  indistinctness  or  incomplete- 
ness, as  to  their  nature,  extent,  date,  or  other  essential  requisites 
(as,  for  example,  in  stating  the  title  of  the  plaintiff)  as  to  render 
inert  or  inefficient  those  with  which  they  are  connected,  or  upon 

1  Mitf.  Eq.  PL  by  Jeremy,  41 ;  Coop-  plain tifEa)  file  another  bill  in  three  lines 

cr,  Eq.  PI.  6 ;  Wyatt,  Pract  Reg.  67.    A  to  hit  the  point,  instead  of  stating  aU 

plaintiff  who  comes  for  an  er  parte  in-  these  letters  to  show  that  transactions, 

junction  must  state  his  case  in  the  first,  appearing  fair,  in    fact   are    not    fair, 

instance  fully  and  fairly.    Hemphill  r.  Where  is  the  use  of  that «    What  is  the 

M'Kenna,  8  Dm.  &  War.  188.  allegation  ?  "    [  Nix  u.  Winter.  35  Ala. 

«  Wyatt,  Pract.  Reg.  57,  68;  Barton,  809;  Duckworth  v.  Duckworth,  Id.  70.) 
Eq.  PI.  81,  note  (2) ;  Beames,  Ord.  in  Ch.         >  Egremont  v.  Cowell,  6  Bear.  620, 

25,  69,  70,  160,  167 ;  Hood  v,  Inman,  4  628. 

Johns.  Ch.  487.    In  East  India  Co.  v,         4  Wigram  on  Discorery,  Ist  ed.  77,  78 ; 

Henchman,  1  Ves.  Jr.  290,  the  lord  chan-  Id.  2d  ed.  128-126 ;  Wormald  v.  De  Lisle, 

cellor  adverted  to  the  looseness  and  pro-  8  Beav.  18;  Plumbe  v.  Plumbe,  4  Y.  & 

lixity  of  the  bill  in  which  a  great  many  Coll.   345 ;    Hunter  v.  Daniel,  4  Hare, 

letters  were  set  forth,  and  then  added :  432 ;  Columbine  i^.  Chichester,  2  PhilL 

"Allow  the  demurrer,  and  let  them  (the  27. 

(a)  An  allegation  in  the  bill  that  the  sufficient    Lucas  v,  Olirer,  cited  abore ; 

plaintifiC  "is  informed,"  or  that  he  "  is  in-  Wells  ».  Bridgeport  Hydraulic  Co.  30 

formed    and    believes,''  that  a  certain  Conn.  316;  Campbell  v.  Paris  Railroad 

material  fact  exists,  is  not  a  sufficient  Co.  71  III.  611. 

allegation  of  the  existence  of  such  fact         A  demurrer  to  a  bill  which  arers  that 

Cameronp.  Abbott,  80  Ala.  416;  Lucas  V.  the  plaintiff  is  Informed  and   believea 

Oliver,  84  Ala.  626  ;  Post,  §  256.    But  an  that  certain  facts  are  true,  admiu  the 

averment  of  the  existence  of  «a  fact,  "as  information  and  belief,  but  not  the  truth 

the  plaintiff  is  informed  and  believes,"  of  the  information.   Walton  c?.  Westwood, 

or  that  the  plaintiff  "  has  been  informed  73  III.  126. 
and  believes,  and  therefore   avers,"  is 
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which  they  depend.^  '  In  each  of  these  cases,  the  defect  may  be 
fatal  to  the  objects  of  the  bill ;  or,  if  not  fatal,  it  may  greatly 
embarrass  the  party  in  the  mode  of  redress,  or  in  the  extent  of  the 
discovery,  or  in  the  application  of  the  evidence.^ 

§  243.  A  few  eicamples,  derived  from  adjudged  cases,  may  serve 
to  illustrate  these  principles.  Thus,  where  the  East  India  Com- 
pany brought  a  bill  against  one  of  their  servants  for  a  breach  of 
his  covenants,  while  in  their  employment,  alleging  that  he  had 
entered  into  a  combination  with  the  Board  of  Trade,  at  Fort  Wil- 
liam, to  defraud  the  company ;  that  he  had  made  certain  false 
representations  to  the  company  in  his  letters ;  that  he  had'  made 
false  charges  against  them  ;  that  he  had  made  large  profits  in  his 
transactions  with  the  natives  ;  and  it  prayed  for  an  account  of  the 
profits,  &c. ;  upon  a  general  demurrer,  it  was  held,  that  the  bill 
was  bad,  from  the  vague  and  indeterminate  manner  in  which  the 
chaises  were  stated.  The  natural  mode  of  making  the  charges 
would  have  been,  to  have  alleged,  that  the  defendant  exercised 
the  trade  under  the  orders  of  the  company,  and  that  by  color 
of  this  contract  with  the  company,  he  took  the  pi-ofits,  as  if  they 
were  his  own  ;  whereas  it  was  the  trade  of  the  company.^ 

§  244.  So,  where  a  bill  was  brought  to  perpetuate  a  right  of 
common  and  of  way,  the  charge  in  the  bill  was,  that  the  tenants, 
owners,  and  occupiers  of  certain  lands  of  a  manor,  in  right  thereof 
or  othenme^  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  had,  and  of  right  ought  to  have,  common  of  pasture,  &c., 
in  a  certain  waste,  &c.  ;  the  bill  was  held  bad  on  demurrer ;  for 
the  manner  in  which  the  right  of  common  was  claimed  was  not 
set  forth  with  any  certainty.  It  was  not  set  forth  as  common 
appendant,  or  as  common  appurtenant,  but  as  that  '^  or  otherwise," 
which  was  no  specification  at  all,  and  left  any  sort  of  right  open 
to  proof.  On  that  occasion  the  court  said:  '^Special  pleading 
depends  upon  the  good  sense  of  the  thing ;  and  so  does  pleading 

>  HoQghton  0.  Reynolds,  2  Hare,  264,  2d  ed.  131-136.    Hence  it  is  often  very 

266.  material,   in  cases  of  exceptions  to  an 

*  Wigram  on  DtBcoyery^lsted.  84-86;  answer  for  insufficiency,  to  look  to  the 

Id.  2d  ed.  131,  182.    Wfaere  the  charge  precise  allegations  of  the  bill,  and  to  the 

in  the  bill  is  very  general,  it  is  often  interrogatories    framed    thereon.     Wi- 

sufficient  in  the  answer  to  make  a  gen-  gram  on  Discovery,  Ist  ed.  196 ;  Id.  2d 

eral  denial  of  its  truth.    Where  it  is  spe-  ed.  196 ;  Hare  on  Discovery,  36,  40. 
cial  and  specific  in  circumstances,  the         '  East  India  Co.  r.  Henchman,  1  Ves. 

answer  must  make  specific  denials.    See  Jr.  287, 288. 
Wigram  on  Discov.  1st  ed.  84-87;  Id. 
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here.  And  though  pleadings  in  this  court  run  into  a  great  deal 
of  unnecessary  verbiage,  yet  there  must  be  something  substantial ; 
the  party  must  claim  something."  ^ 

§  244  a.  So,  where  a  bill  was  filed  by  the  assignees  of  a  bank- 
rupt, alleging  that  previous  to  the  bankruptcy  "  certain  dealings 
and  transactions  took  place  between  the  bankrupt  and  defendant,'* 
and  that  by  virtue  of  ^^  certain  agreements  for  leases,  the  bank- 
rupt was  possessed  of  leasehold  houses,"*  which  the  bill  specified  ; 
that  in  the  course  of  such  transactions,  the  defendant  from  time 
to  time  made  ^^  certain  loans  "  to  the  bankrupt,  and  the  bankrupt, 
^^  as  it  was  alleged  by  the  defendant,"'  made  ^^  some  lease  or  assign- 
ment of  the  property  to  the  defendant,  but  that  the  plaintiffs  were 
unable  to  di8cover,"&c.,  &c. ;  it  was  held,  that  the  bill  was  demur- 
rable for  vagueness  and  uncertainty. ' 

§  245.  So,  where  a  bill  sought  a  discovery  and  delivery  np  of 
title-deeds  to  the  plaintiff,  and  alleged,  that  at  the  time  of  the 
marriage  of  his  father  and  mother,  his  mother  was  seised,  and 
possessed,  or  entitled  to  divers  freehold,  copyhold,  and  leasehold 
estates,  as  one  of  the  co-heiresses  of  her  father,  or  under  his  mar- 
riage settlement,  or  his  will,  or  codicil,  or  by  iome  stitch  or  other 
means ;  and  that  upon  the  marriage  of  the  plaintiff's  father  and 
mother,  or  before,  or  at  some  time  after  the  said  marriage,  some 
settlement  or  settlements  was  or  were  executed,  whereby  all  or 
some  parts  of  the  said  estates  were  conveyed  upon  certain  trusts 
and  purposes,  in  such  a  manner  as  that  estates  for  life  were  given 
to  his  father  and  mother,  or  one  of  them,  or  at  least  an  estate  for 
life  to  his  father,  with  a  provision  by  way  of  jointure  or  otherwise 
for  his  mother,  who  died  in  the  lifetime  of  his  father,  remsunder 
to  the  first  son  of  his  father  and  mother,  or  to  their  first  and  other 
sons  severally  and  successively,  or  in  some  manner ;  so  that  the 
plaintiff,  upon  the  death  of  his  father  and  mother,  or  the  death  of 
his  father,  became  seised  or  entitled  to  all  or  most  of  the  estates, 
&c.,  either  in  fee  or  ahsolvtely^  or  as  tenant  for  l\fe^  or  in  tail  in 
possession^  or  in  some  other  manner^  as  would  appear  by  the  deeds, 
&c.,  in  the  defendant's  possession ;  upon  demurrer,  the  bill  was 
held  bad  for  vagueness  and  uncertainty ;  and  that  the  defendants 
could  not  plead  to  it,  but  must  discover  all  deeds  relating  to  their 
estates.^ 

1  t^resBet  v,  Mitton,  1  Ves.  Jr.  449 ;        •  Ry vea  v,  Ry ves,  8  Ves.  843 ;  Cooper, 
B.  0.  8  Bro.  Ch.  481.  Eq.  PI.  5,  6. 

*  Wormald  v,  De  lisle,  8  Bear.  1& 
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§  245  a.  So,  where  the  plaintiff,  claiming  under  a  devise  of  H. 
averred  in  his  bill  that  H.  ^^  being  or  claiming  to  be  seised,  or 
otherwise  well  entitled  in  fee-simple  to  divers  messuages ; ''  it  was 
held  that  this  averment  was  too  loose,  and  could  scarcely  be  said 
to  tender  any  material  issue,  and  standing  alone  it  would  be  in- 
safficient.  But  there  the  defect  was  aided  by  other  allegations  in 
the  bill,  which  distinctly  and  positively  asserted  the  title  of  the 
plaintiff  in  the  premises.^ 

§  246.  So,  where  a  bill  was  founded  upon  the  supposed  due  ex- 
ecution of  a  power,  and  insisted,  in  the  alternative,  that  it  was  a 
good  execution  of  the  power  at  law,  or,  if  not,  that  it  was  a  good 
execution  of  the  power  in  equity ;  the  bill  was  held  bad  on  de- 
murrer ;  for  the  plaintiffs  ought  to  state  distinctly  whether  their 
case  is  at  law  or  in  equity ;  for  if  it  be  good  at  law,  there  may  be 
no  remedy  in  equity.' 

§  247.  So,  where  a  bill  was  brought  to  perpetuate  the  testimony 
of  witnesses,  touching  the  right  to  a  way,  and  there  was  a  demurrer, 
because  the  way  claimed  was  not  set  forth  with  sufficient  certainty ; 
the  court  held,  that  the  way  should  be  set  forth  with  the  same 
certainty  as  at  law  per  et  trans? 

§  248.  So,  where  a  bill  was  filed  by  a  corporation  against  the 
defendant,  claiming  certain  duties  under  letters-patent,  in  respect 
of  which  a  discovery  was  prayed  in  aid  of  an  action  at  law ;  but 
the  bill  did  not  state  with  certainty  by  whom,  or  what  descrip- 
tion of  persons  in  particular,  the  duties  were  payable,  nor  the 
particular  nature  of  the  duties  themselves ;  the  court  allowed  a 
demurrer  to  the  bill.  For,  although  in  the  case  of  duties  imposed 
by  an  act  of  parliament,  the  court  is  bound  to  take  notice  of  them ; 
yet,  in  the  case  of  a  grant  of  the  crown,  there  should  be  some 
averment  of  the  quantum  of  duties,  and  of  the  individuals,  by 
whom  they  are  payable;  for  the  court  cannot  otherwise  know 
the  fact.^ 

1  Houghton  r.  Rejnoldg,  2  Hare,  264,  missionera  under  a  local  act,  complaining 

266 ;  Post,  S  2^  \  "BdXiA  v.  Margrave,  of  a  misapplication  of  the  funds,  but  the 

8  Bear.  284.     But  lee  Cruikshank  v.  bill  treated  the  commissionerB   neither 

ICTkar,  8  Bear.  106.  collectively  as  a  corporation,  nor  sepa- 

*  Edwards  v.  Edwards,  Jac.  836.  rately  as  individuals,  but  partly  in  one 

*  Gell  i;.  Hay  ward,  1  Vem.  812 ;  character  and  partly  in  the  other ;  and 
Cooper,  Eq.  Fl.  812.  the  charge  most  relied  upon,  viz.,  of 

*  Mayor  of  London  v.  Levy,  8  Yes.  applying  moneys  to  theirown  use,  was  not 
896, 401 ;  Cooper,  £q.  PL  180.  [So,  where  so  stated  as  to  make  it  appear  whetlier 
a  Ubel  was  filed  against  the  Dnunage  Com-  all  or  which  of  the  defendants  were.souglit 

15 
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§  249«  So,  where,  in  a  bill  by  an  heir-at-law,  the  plaintiff  sought, 
among  other  things,  to  restrain  the  defendant  from  setting  up  any 
outstanding  terms  or  other  encumbrances,  to  defeat  the  plaintiff 
at  law ;  but  the  bill  contained  no  averment  of  any  outstanding 
terms ;  it  was  held  bad  upon  demurrer ;  for  the  court  will  not 
proceed  upon  a  mere  vague  allegation,  that  the  action  may  be 
defeated  by  setting  up  outstanding  terms.^  So  a  mere  allegation 
with  regard  to  a  domestic  instrument,  that  it  is  null  and  void, 
may  be  sufficient  to  enable  the  court  to  adjudicate  thereon ;  but  if 
the  instrument  be  foreign,  intending  to  operate  according  to  a  for- 
eign law,  which  is  to  be  proved  as  a  fact  in  the  cause,  such  an 
allegation  is  too  vague.^ 

§  249  a.  So,  if  a  bill  should  in  one  part  state  an  agreement, 
and  in  another  charge  that  there  was  not  an  agreement,  but  only 
an  understanding,  the  plaintiff  thereby  in  effect  admits  that 
there  was  no  agreement,  and  therefore  his  bill  will  be  demurrable 
for  want  of  certainty.' 

§  250.  So,  where  a  bill  was  for  an  injunction  to  an  action  at 
law,  brought  for  the  recovery  of  the  produce  of  certain  foreign 
specie ;  and  the  bill  suggested  in  general  terms,  that  in  a  particu- 
lar year  the  plaintiffs  had  frequently  been  employed  as  agents  of 
the  defendants,  who  were  resident  abroad,  and  that  they  had  vari- 
ous dealings  and  transactions,  and  that  mutual  accounts  subsisted 
between  them,  and  in  particular,  that  at  a  period,  stated  in  the 
bill,  the  defendants  remitted  the  specie  in  question ;  and  the  bill 
prayed  an  account  of  the  transactions  and  an  injunction;  but 
there  was  no  statement  that  there  were  unsettled  accounts,  or 
that  a  balance  was  due  to  either  party ;  the  bill  was  held  bad  on 
demurrer,  on  account  of  the  facts  being  too  loose  and  vague  to 
support  it.* 

§  251.  Upon  similar  grounds,  where  a  bill  seeks  a  general  ac- 
count upon  a  charge  of  fraud,  it  is  not  sufficient  to  make  such 
charge  in  general  terms ;  but  it  should  point  out,  and  state  par- 
ticular acts  of  fraud.^    So,  in  a  bill  to  open  a  settled  account,  it 

to  be  affected,  a  general  demurrer  was  *  Frietas  v,  Dos  Santos,  1  T.  &  Jer. 

allowed  for  unoertainty.     Armisted  v,  674. 

Durliam,  11  Beav.  422]  »  Palmer  v.  Mure,  2  Dick.  489;  Mun- 

^  Jones  V.  Jones,  8  Mer.  161, 172, 17a  day  v.  Knight,  3  Hare,  497.    [There  lias 

^  Duke  of  Brunswick  r.  King  of  Han-  been  considerable  discussion  in  the  Eng- 

orer,  0  Beav.  59.  lish  equity  courts  as  to  the  extent  to 

>  Morris  v.  Morgan,  10  Sim.  841.  which  Uie   facts   constituting   a   fraud 
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IB  not  sufficient  to  allege  generally,  that  it  is  erroneous ;  but  the 
specific  errors  should  be  pointed  out.^  Nor,  if  the  plaintiff  fails 
to  support  his  equity  on  the  different  items  alleged,  can  the  bill 
be  sustained  against  a  demurrer,  upon  the  vague  charge  of  yolu- 
zninous  accounts  between  the  parties.^ 

§  252.  But,  although  a  general  charge  is  insufficient,  yet  it 
does  not  follow  that  the  plaintiff  in  his  bill  is  boimd  to  set  forth 
all  the  minute  facts.  On  the  contrary,  the  general  statement  of 
a  precise  fact  is  often  sufficient ;  and  the  circumstances,  which  go 
to  confirm  or  establish  it,  need  not  be  (although  they  often  are) 
minutely  chained ;  for  they  more  properly  constitute  matters  of 
evidence  than  matters  of  allegation.^  Thus,  for  example,  if  a  bill 
is  brought  to  set  aside  an  award,  bond,  or  deed,  for  fraud,  imposi- 
tion, partiality,  or  undue  practice ;  it  is  not  necessary  in  the  bill 
to  charge  minutely  every  particular  circumstance;  for  that  is 
matter  of  evidence,  every  part  of  which  need  not  be  charged.*(a) 

should  be  detailed  in  the  bill.    In  a  re-  Taylor  v,  Haylin,  2  Bro.  Ch.  810 ;  Knight 

cent  caae  it  was  held  that  an  allegation  of  v.  Bampfeild,  1  Vem.  180 ;  Hunter  v. 

fraud  was  insufficient,  without  a  state-  Daniel,  4  Hare,  482. 
ment  of  the  circumstances  constituting         ^  Darthez  v.  Clemens,  6  Bear.  166.    If 

the  fraud ;  fraud  being  a  conclusion  of  a  bill  makes  a  case  of  actual  fraud,  and, 

law,  and  it  being  insufficient  to  allege  at  the  hearing,  the  fraud  is  disproved  or 

that  a  deed  has  been  obtained  by  fraud,  not  established,  the  court  will  not,  in 

unless  the  acts  constituting  such  fraud  general,  allow  the  bill  to  be  used  for  any 

are  stated  on  the  face  of  the  bill.    Gil-  secondary  or  inferior  kind  of  relief  to 

bert  r.  Lewis,  1  De  G.  J.  &  Sm.  88 ;  which  the  plaintiff  might  otherwise  have 

Hallows  V,  Femie,  L.  R.  8  Ch.  467 ;  Bry-  been  entitled,  but  will  dismiss  it  at  once. 

an  V.  Spruill,  4  Jones,  Eq.  27.    A  general  Glascott  v.  Lang,  2  Phill.  310. 
demurrer  will  not  cure  such  defectire         *  Ante,  §28;  [Mewshawi?.  Mewshaw, 

arennent     lb.     When  the  effect  of  a  2  Md.  Ch.  Dec.  14.J 
Judgment,  as  stated  in  the  bill,  and  the         *  Chicotv.  Lequesne,2yes.  818;  Clark 

schedule  of  the  record  attached  vary,  the  v.  Periam,  2  Atk.  887;  Wigram  on  Dis- 

court  will  follow  the  schedule.    Harper  v.  cot.  1st  ed.  84,  86;  Id.  2d  ed.  181,  132; 

Hill,  85  Miss.  68.]  Cooper,  Eq.  PI.  7.    See  Faulder  v.  Stuart, 

^  Johnson  v.  Curteis,  8  Bro.  Ch.  267 ;  11  Yes.  802 ;  Post,  §  263,  266  a. 

(a)  However  general  the  charges  of  If ,  therefore,  the  bill  is  so  framed  as  to  rest 

the  bill  may  be,  and  whatever  prayers  it  the  claim  of  relief  solely  on  the  ground 

may  contain,  the  plaintiff  will  not  usually,  of  fraud,  the  plaintiff  cannot,  if  he  falls 

if  he  fails  to  make  out  the  case  stated  in  to  prove  the  fraud,  obtain  a  decree  by 

the  bill,  be  allowed  to  shift  his  ground  of  picking  out  from  the  allegations  of  the 

attack  at  the  hearing,  and  thereby  take  bill   facts    which    are   established,  and 

the  defendant  by  surprise.     See  Ante,  which,  if  not  put  forward  in  proof  of 

§  42.    This  is  especially  true  where  the  bill  fraud,  would  entitle  him  to  relief,  but  the 

charges  fraud,  a  party  who  places  charges  bill  will  be  dismissed.    Hickson  r.  Lom- 

of  tliat  character  upon  the  record  not  being  bard,  L.  R.  1  H.  L.  324 ;  Price  v,  Berring- 

permitted  to   turn   lightly  from   them,  ton,  8  McN.  &  G.  486 ;  Eyre  v.  Pot- 
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§  258.  And  general  certainty  is  sufficient  in  pleadings  in  eqnity. 
Thus,  for  example,  the  statement  of  a  feoffment  without  livery  of 
seisin,  or  of  a  bargain  and  sale  without  statement  of  the  enrol- 
ment thereof,  will  be  sufficient.^  So,  in  a  bill  for  a  specific  per- 
formance of  a  contract,  if  it  be  allied  to  be  in  writing,  it  is  not 
necessary  to  allege  it  to  be  signed  by  the  party ;  but  it  will  be 
presumed  to  be  so  signed.' 

§  254.  And,  although  (as  we  have  seen),  setting  forth  the 
plaintiff 's  title  in  alternatives  may  not  be  sufficient,  yet  we  are 
not  from  that  to  draw  the  general  conclusion,  ihat  a  bill  can  never 
be  brought  with  a  double  aspect.^  On  the  contrary,  where  the 
title  to  relief  will  be  precisely  the  same  in  each  case,  the  plaintiff 
may  aver  facts  of  a  different  nature,  which  will  equally  support 
his  application.  Thus,  for  example,  if  a  plaintiff  should  seek  to 
set  aside  a  deed  upon  the  ground  of  fraud  and  imposition  and  un- 
due influence ;  the  plaintiff,  in  such  a  case,  may  charge  insanity 

^  HarriBon  v.  Hogg,  2. Vet.  Jr.  828;  not  being  more  precise,  after  the  case 

Cooper,  Eq.  PL  181.  had  been  heard   and   decided   on    the 

3  Dunn  V.  Calcraft,  2  Sim.  &  Stu.  66 ;  merits,  or  even  at  the  hearing,  probably. 
Cozine  v.  Graham,  2  Paige,  177.  [In  re-  Smith  v.  Kay,  7  H.  L.  Cas.  750.  Where 
gard  to  the  degree  of  certainty  requisite  a  bill  was  brought  by  one  of  the  bur- 
in a  bill  in  equity,  the  decided  cases  pre-  gesses  of  a  municipal  corporation  against 
aent  a  considerable  rariation  in  the  rule,  the  corporation,  for  a  breach  of  trust, 
as  laid  down,  at  different  times,  and  by  the  existence  of  which  was  predicated 
different  judges  of  eminence.  In  a  recent  upon  certain  charters  set  forth  in  the  bill, 
Bnglish  case,  upon  a  bill  to  set  aside  followed  by  general  averments,  that  such 
securities,  as  obtained  by  misrepresenta-  tnists  existed,  it  was  held  on  general 
tion,  it  was  doubted,  whether  the  allega-  demurrer,  that  the  general  allegations 
tion,  that  the  plaintiff  was  led  by  the  must  be  construed  with  reference  to  the 
defendant  to  belieye  that  he  had  become  charters  set  forth  in  the  bill,  and  that  as 
possessed  of  the  bills  for  the  amount  for  these  did  not  disclose  a  trust  of  that  kind, 
which  the  securities  were  giyen  in  a  cer-  it  could  not  be  held  to  exist  upon  the 
tain  manner  which  was  not  the  true  force  merely  of  the  general  arerments, 
manner,  was  sufficient,  on  demurrer ;  but  and  that  the  bill  could  not  therefore  be 
it  was  agreed,  without  doubt,  that  adran-  supported.  Eran  v.  Aron;  29  Beav.  144.] 
tage  could  not  be  taken  of  the  allegation         *  Ante,  §  246,  245  a. 

ter,  15  How.  42 ;  Hoyt  w.  Hoyt,  27  N.  J.  are  not  proTed.    Hilliard  w.  Eiffe,  L.  R. 

Eq.  899 ;  Ante,  S  251,  note.    Still,  if  the  7  H.  L.  39.    And  the  rule  has  been  held 

bill  charges  fraud  which  the  court  deems  to  strictly  apply  only  to  charges  of  actual, 

not  to  be  proved,  and  also  contains  other  as  distinguished  from  constructiTe,  fraud, 

charges  which  the  court  deems  to  const!-  and  to  apply  when  actual  fraud  is  sub- 

tute  what  amounts  to  great  irregularity  stantially  charged  as  the  ground  of  relief, 

and  legal  fraud,  and  to  require  the  grant-  whether  the  word  "  fraudulent "  is  used 

ing  of  the  relief  prayed,  the  bill  will  be  or  not.    Tillinghast  v.  Champlin,  4  H.  L 

dismissed  only  as  to  the  charges  which  178 ;  Aldrich  v.  Wilcox,  10  R.  I.  405. 
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in  the  party  making  the  deed,  and  he  may  also  charge  great 
weakness  and  imbecility  of  mind.^ 

§  255.  These  may  suffice  as  illustrations  of  the  general  doctrine 
as  to  certainty,  and  as  to  looseness  and  vagueness  in  the  statement 
of  the  case  made  by  the  bill.  In  the  next  place,  it  is  a  general 
rale,  that  whatever  is  essential  to  the  rights  of  the  plaintiff,  and 
is  necessarily  within  his  knowledge,  ought  to  be  alleged  positively 
and  with  precision.^  Thus,  for  example,  if  a  bill  is  brought  to 
chai^ge  a  defendant  as  assignee  of  a  lease,  it  will  not  be  sufficient 
to  state  in  the  bill,  that  the  plaintiff  has  been  informed  by  his 
steward,  that  the  defendant  is  so  assignee.  But  the  fact  must  be 
positively  averred ;  for  it  is  essential  to  the  very  claim  set  up  by 
the  bill.^  On  the  other  hand,  the  claims  of  the  defendant  may 
be  stated  in  general  terms.  And  if  a  matter,  essential  to  the  de- 
termination of  the  claims  of  the  plaintiff,  is  charged  to  rest  in  ihe 
knowledge  of  the  defendant,  or  must  of  necessity  be  within  his 
knowledge,  and  is  consequently  the  subject  of  a  part  of  the  dis- 
covery sought  by  the  bill,  a  precise  allegation  thereof  is  not  re- 
quired.^ Thus,  for  example,  if  a  bill  is  brought  for  a  partition,  it 
will  be  sufficient  certainty  as  to  the  defendant's  title,  if  it  should 
state,  that  the  defendant  is  seised  in  fee  of,  or  otherwise  well  en- 
titled to,  the  other  remaining  undivided  parts  of  the  premises. 
But  such  an  allegation  by  the  plaintiff  of  his  own  title  would  not 
be  sufficient ;  and  he  should  set  it  forth  positively  and  determi- 
nately.* 

1  Bennet  v.  Vade,  2  Atk.  325 ;  Colton  hy  the  defendant,  so  that  it  cannot  be 

V.  Koas,  2  Paige,  396 ;  Llojd  v.  Brewster,  said  that  either  of  the  parties  had  a  trien- 

4  Paige,   537;    3   Wooddes.    Lect.    55,  nial  possession,  the  court  will  not  inter- 

p.  371.  fere,  but  will  leave  the  parties  to  settle 

*  Mitl  Eq.  PL  by  Jeremy,  41,  42;  theirright  at  law.    Hemphill ».  M'Kenna, 

Cooper,  £q.  PI.  6.    There  is  a  bill  called  3  Dru.  &  War.  183. 

a  Possessory  Bill,  which  is  common  in  '  Ibid. ;  Uxbridge  v.  Staveland,  1  Yes. 

Ireland,  and  which  may  be  filed  in  Eng-  56. 

land,  though  Lord  Chancellor   Sugden  *  Mitf.  Eq.  PI.  by  Jeremy,  42 ;  Cooper, 

has  said,  that  in  the  course  of  his  experi-  Eq.  PI.  6. 

ence,  be  did  not  remember  such  a  bill.  ^  Baring  r.  Nash,  1  Yes.  &  B.  551, 553. 

It  has  been  held  that  such  a  bill  ought  to  In  the  case  of  Ford  v.  Peering,  1  Yes.  Jr. 

state  that  the  plaintiff  has  been  in  the  72,  it  seems  to  hare  been  thought  that, 

actoa],  quiet,  and  peaceable  possession  of  in  a  bill  by  an  heir  for  a  discovery  and 

the  premises  in  question  for  three  years  delivery  of  title  deeds,  it  was  not  neces- 

at  least  before  the  filing  of  the  bill,  sav-  sary  for  the  plaintiff  to  state  every  link 

ing  the  disturbances  given  by  the  defend-  of  his  pedigree,  if  there  is  a  clear  arer- 

ant;  and  if  there  has  been  a  mixed  pos-  ment  and  claim  of  his  title  as  heir.    But 

session,  partly  by  the  plaintiff  and  partly  quaere,  whether  the  bill  should  not  show 


230  EQurrr  plsadikgs.  [ch.  v. 

§  256.  Still,  however,  even  when  the  fact  rests  within  the  knowl- 
edge of  the  defendant,  if  it  constitutes  a  material  all^ation  in  the 
bill  and  is  the  foundation  of  the  suit,  it  must  be  clearly  stated. 
As,  for  example,  if  a  bill  seeks  a  discovery,  whether  the  defendants 
are  assignees,  &c.,  it  will  not  be  sufficient  to  allege,  that  the  plain- 
tiff has  been  informed,  that  the  defendants  are  assignees ;  but  the 
fact  must  be  positively  averred.*  (a) 

§  257.  And'  this  leads  us  to  remark,  in  the  next  place,  that 
every  fact  essential  to  the  plaintiff's  title  to  maintain  the  bill,  and 
obtain  the  relief,  must  be  stated  in  the  bill,  otherwise  the  defect 
will  be  fatal.  For  no  facts  are  properly  in  issue,  unless  charged 
in  the  bill ;  and  of  course  no  proo&  can  be  generally  offered  of 
facts  not  in  the  bill ;  nor  can  relief  be  granted  for  matters  not 
charged,  although  they  may  be  apparent  from  other  parts  of  the 
pleadings  and  evidence ;  for  the  court  pronounces  its  decree  seeunr 
dum  allegata  et  probata?  The  reason  of  this  is,  that  the  defendant 
may  be  apprised  by  the  bill,  what  the  suggestions  and  allegations 
are,  against  which  he  is  to  prepare  his  defence.^  (i)  Thus,  if  an 

the  preciie  manner  in  which  the  party  that  the  plaintiflTs  case  ia  defective  bj 

claims  as  heir,  before  he  can  call  upon  the  omission-  of  anj  formal  averment 

the  defendant  to  discover  and  deliver  him  that  could  not  have  changed  the  course 

anj  title  deeds,  as  these  are  facts  pecul-  of  the  defence,  had  it  been  made  in  the 

iarly  within  his  own  means  of  knowl-  bill,  leave  will  be  granted,  even  after  the 

edge  *    However,  in  Delome  t*.  Boilings-  hearing,  to  supply  the  allegation,  so  that 

worth,  1  Cox,  421,  422,  the  court  ruled  the  question   really    litigated    between 

the  same  point,  as  it  was  ruled  in  1  Yes.  the  parties  may  be  determined.    It  has 

Jr.  72.  been  held  that  it  is  sufficient,  if  the  plain- 

^  Uzbridge  o.  Staveland,  1  Yes.  66.  tiff's  title  may  be  inferred  fh)m  the  facts 

*  Cooper,  £q.  PI.  6,  7 ;  Ante,  §  28 ;  alleged,  although  not  explicitly  averred. 

Crockett    v.    Lee,  7  Wheat.  522,  625;  Webber  v.  Gage,  89  N.  H.  1^.    It  is 

Gresley  on  Evid.   22,   23;    Norbury  v.  said  the  court    disapproves   of   setting 

M^de,  8  Bligh,  211 ;  Hall  v.  Maltby,  6  forth  arguments  in  support  of  the  equt- 

Price,  240;  Jackson  v.  Ashton,  11  Peters,  ties  relied  upon,  either  in  the  bill  or  an- 

229;  James  v.  M'Kemon,  6  Johns.  661 ;  s^er.    Weisraan  v.  Heron  Mining  Co.  4 

8  Wooddes.  Lect.  66,  p.  871.    (The  rule  Jones  Eq.  112.    But  we  are  not  to  un- 

that  the  plaintiff  can  only  reoover  upon  derstand  that  any  statement  of  the  facts 

the  case  made  in  his  bill,  and  not  upon  is  to  be  discouraged  because  it  is  made 

that  made  in  the  evidence,  is  adhered  to  in  such  a  form  as  to  constitute  an  argu- 

with  the  same  strictness  in  equity  as  at  ment   in  itself.     That  is  true,  more  or 

law.    Brainerd  v.  Arnold,  27  Conn.  617;  less,  of  every  lucid  statement  of  facts.] 
Bailey  ».  Ryder,  10  N.  Y.  363.    With        «  Cooper,  Eq.  PI.  6,  7;  Ante,  §  28; 

this  difference,  that  as  all  the  evidence  in  and  cases  before  cited, 
equity  suits  is  in  writing,  when  it  appears 

(a)  See  Ante,  §  241,  note  (a).  (6)  See  Rice  9.  Merrimack  Hosiery  Ca 

66  N.  H.  114. 
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obligee  should  bring  a  bill  to  recover  from  an  heir  the  amount  of 
a  bond,  .allying  real  assets  in  his  hands  by  descent ;  the  bill  will 
be  demurrable,  unless  it  also  states  positively  and  dii*ectly,  that 
the  defendant  is  heir,  and  that  the  heir  is  bound  by  the  bond.^ 
So,  if  a  bill  should  be  brought  by  a  lessor  against  an  assignee, 
touching  a  breach  of  covenant  in  a  lease,  and  the  covenant,  as 
stated  in  the  bill,  should  appear  to  be  collateral,  and  not  running 
with  the  land,  and  therefore  not  binding  on  assigns ;  it  should  be 
expressly  stated  in  the  bill,  not  only  that  the  covenant  did  bind 
the  lessee,  but  the  assigns ;  otherwise  the  bill  would  be  fatally 
defective.' 

§  257  a.  So,  if  a  judgment  creditor  should  bring  a  bill  to  enforce 
hiB  security  against  the  debtor's  equitable  interest  in  a  freehold 
estate,  he  must  aver  in  his  bill,  that  he  has  previously  sued  out  an 
elegit ;  and  if  he  does  not,  the  bill  will  be  fatally  defective,  since 
an  elegit  is  an  indispensable  prerequisite  to  the  maintenance  of  the 
bill.'  So,  if  a  judgment  creditor  should  bring  a  bill  alleging  that 
the  defendant,  in  order  to  deprive  him  of  the  benefit  of  his  judg- 
ment, had  got  into  his  hands  goods  of  the  debtor,  under  pretence 
of  a  debt  due  to  himself,  and  should  pray  a  discovery  of  the  goods  ; 
but  should  not  aver  in  his  bill,  that  he  had  sued  out  execution  on 
the  judgment,  the  bill  would  be  fatally  defective,  because,  until  he 
had  so  done,  the  goods  were  not  bound  by  the  judgment,  and  con- 
sequently the  plaintiff  would  have  no  title  to  the  discovery.^ 

§  258.  For  a  like  reason,  where  a  bill  was  brought  by  a  holder 
of  shares  (of  which  some  were  original,  and  some  derivative)  in  an 
unincorporated  joint^tock  company  against  the  directors,  alleging 
a  fraud  by  the  latter,  by  which  they  had  made  a  profit  at  the  ex- 
pense of  the  company,  and  praying  an  account,  it  was  held  demur- 
rable ;  because  it  only  stated  the  plaintiff  to  be  a  shareholder  by 
purchase ;  but  it  did  not  specifically  state  the  mode  in  which  the 
plaintiff  became  such  a  shareholder,  and  the  manner  of  his  hold- 


1  CroMeing  v.  Honor,  1  Vern.  180;        *  Mitf.  £q.  PI.  bj  Jeremy,  168;  Ux> 

Mitf.  £q.  PL  bj  Jeremy,  168;  Cooper,  bridge  r.  Stareland,  1  Yes.  66;  Cooper, 

£q.  PI.  179;  [Piper  v.  Doaglas,  8  Gratt.  Eq.  PI.  179. 

871.    So,  where  a  party  in  bis  biU  claims        *  Neate  v.  Marlborough,  8  Myl  &  Cr. 

a  right  as  a  robstitated  trustee,  under  407, 416,  417 ;  Mitt  £q.  Pi.  by  Jeremy, 

the  win  of  a  testator,  he  should  distinctly  126. 

aUte  all  the  material  facts  necessary  to        *  Mitf.  £q.  PI.  by  Jeremy,  187, 188; 

show  that  such  a  vacancy  had  occurred  Id.  126;  Angell  9.  I>raper,  1  Vern.  899; 

aa  to  authorise  his  appointment    Cruger  Post,  S  ^19* 
r.  HaUiday,  11  Paige,  820.] 
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ing  his  derivative  shares,  and  that  he  had  performed  the  con- 
ditions, on  which  alone,  by  the  rules  of  the  company,  a  transfer 
'  was  allowed.^ 

§  259.  So,  if  a  bill  should  be  brought  in  aid  of  an  action  at  law» 
it  should  allege,  by  whom,  and  against  whom,  the  action  is  brought, 
or  is  to  be  brought,  and  Jbhe  other  material  circumstances,  by 
which  the  court  may  be  enabled  to  judge  of  the  plaintiffs  right 
of  action.  For  it  will  never  be  admitted,  that  a  party  shall  file  a 
bill,  not  venturing  to  state  who  are  the  persons  against  whom  the 
action  is  to  be  brought,  nor  the  circumstances  touching  the  right 
of  the  plaintiff,  and  the  liabilities  of  the  defendants,  which  may 
enable  the  court,  which  is  presumed  to  know  the  law,  to  decide, 
whether  it  is  a  fit  case  for  its  interposition,  or  not ;  but  merely 
stating  circumstances,  and  averring,  that  the  plaintiff  has  a  right 
against  the  defendants,  or  against  some  of  them.^ 

§  260.  Lord  Redesdale  has  commented  on  this  subject  with 
great  clearness  and  accuracy ;  and  it  may  therefore  be  useful  to 
quote  his  very  language  and  illustrations.  "  Though  the  plaintiff,'* 
said  he,  ^^  in  a  bill  may  have  an  interest  in  the  subject ;  yet  if  he 
has  not  a  proper  title  to  institute  a  suit  concerning  it,  a  demurrer 
will  hold.  Therefore,  where  persons,  who  had  obtained  letters  of 
administration  of  the  estate  of  an  intestate  in  a  foreign  court,  on 
that  ground  filed  a  bill  seeking  an  account  of  the  estate,  a'demar- 
rer  was  allowed ;  because  the  plaintiffs  did  not  show  by  their  bill 

1  Walbura  v.  Ingilby,  1  Myl.  &  K.  61.  The  cases  of  Jones  v,  Jones  (3  Mer.  161), 

See  Houghton  v.  Reynolds,  2  Hare,  266,  and  Frietas  v.  Don  Santos  (I  Y.  &  Jer. 

where  Mr.  Vice-chancellor  Wigram,  in  674),  also  support  the  proposition,  that 

commenting  on  some  of  the  cases  stated  the  plaintiff  must  distinctly  aver  his  equit- 

in   the  preceding  sections,    from  §  243  able  title.    In  Walbum  v.  Ingilby  ( 1  Myl. 

to  §258,  said:  "There  must,  no  doubt,  &  K.  61),  the    demurrer    was   allowed 

be  such  certainty  in  the  averment  of  the  on  the  ground  that  the  plaintiff  did  not 

title,  upon  which  the  bill  is  founded,  that  specifically  state  the  manner  in  which  hia 

tlie  defendant  may  be  distinctly  informed  title  was  derived ;  and  although  a  doubt 

of  the  nature  of  the  case  which  he  is  may  have  been  expressed  of  the  author- 

called  upon  to  meet.    This  is  the  princi-  ity  of  that  case  in  some  respects,  yet  it 

pie  upon  which  the  insufficiency  of  am-  has  never  been  doubted  that  a  plaintiff 

biguous  statements  has  been  put.    East  must  state  liis  title  with  sufficient  partic- 

India  Company  v.  Henchman  (1  Yes.  Jr.  ularity  and  detail  to  enable  the  defendant 

287) ;  Cresset  v.  Mitton  (Id.  440) ;  Ryves  to  meet  the  case  upon  some  definite  i»- 

V.  Ryves  (3  Ves.  343).    The  case  of  the  sue."     Ante,  §  242,  245  a;   [Banks  v. 

Mayor  and  Commonalty  of  London  v.  Parker,  16  Sim.  176.) 
Levy  (8  Ves.  398),  is  another  case  on  the         *  Mayor  of  London  v,  "Lery,  8  Vea. 

same  point,  although  it  is  no  authority  in  400,  404 ;  Cooper,  Eq.  PL  180. 
support  of  the  argument  for  the  plaintiff. 
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a  complete  title  to  institute  a  suit  concerniiig  the  subject ;  for, 
though  they  might  have  a  right  to  administration,  in  the  proper 
•ecclesiastical  court  in  England,  and  might,  therefore,  really  have 
an  interest  in  the  thing  demanded  by  their  bill,  yet  not  showing 
that  they  had  obtained  such  administration,  they  did  not  show  a 
complete  title  to  institute  their  suit.  And  where  an  executor 
does  not  appear  by  his  bill  to  have  proved  the  will  of  his  testator, 
or  appears  to  have  proved  it  in  an  improper  or  insufficient  court, 
as  he  does  not  show  a  complete  title  to  sue  as  executor,  a  demur- 
rer will  hold."  1 

§  261.  He  then  adds :  "  Want  of  interest  in  the  subject  of  a 
suit,  or  of  a  title  to  institute  it,  are  objections  to  a  bill,  seeking 
any  kind  of  relief,  or  filed  for  the  purpose  of  discovery  merely. 
Thus,  though  there  are  few  cases  in  which  a  man  is  not  entitled 
to  perpetuate  the  testimony  of  witnesses ;  yet,  if,  upon  the  face  of 
the  bill,  the  plaintiff  appears  to  have  no  certain  right  to  or  inter- 
est in  the  matter,  to  which  he  craves  leave  to  examine,  in  present, 
or  in  future,  a  demurrer  will  hold.  Therefore,  where  a  person 
claiming  as  devisee  in  the  will  of  a  person  living,  but  a  lunatic, 
brought  a  bill  to  perpetuate  the  testimony  of  witnesses  to  the  will 
against  the  presumptive  heir-at-law ;  ^nd  where  persons,  who 
would  have  been  entitled  to  the  personal  estate  of  a  lunatic,  if  he 
had  been  then  dead  intestate,  as  his  next  of  kin,  supposing  him 
legitimate,  brought  a  bill  in  the  lifetime  of  a  lunatic,  to  perpetu- 
ate the  testimony  of  witnesses  to  his  legitimacy  against  the  attor- 
ney-general as  supporting  the  rights  of  the  crown,  demurrers  were 
allowed.  For  the  parties  in  these  cases  had  no  interest,  which 
could  be  the  subject  of  a  suit ;  they  sustained  no  character,  under 
which  they  could  afterwards  use  the  depositions  5  and  therefore  the 
depositions,  if  taken,  would  have  been  wholly  nugatory.  So,  in 
every  case,  where  the  plaintiff  in  a  bill  shows  only  the  probability 
of  a  future  title,  upon  an  event  which  may  never  happen,  he  has  no 
right  to  institute  any  suit  concerning  it ;  and  a  demurrer  will  hold 
to  any  kind  of  bill  on  that  ground,  which  will  extend  to  any  dis- 
covery, as  well  as  to  relief."  ^ 

§  262.  The  bill,  too,  should  not  only  show  the  title  and  inter- 
est of  the  plaintiff  in  the  subject-matter  of  the  suit ;  but  there 
must  be  sufficient  averments  to  show,  that  the  defendant  also  has 
an  interest  in  the  subject-matter,  and  is  liable  to  answer  to  him 

^  Mitf.  Eq.  H.  by  Jeremy,  156, 166.  2  Mitf.  Eq.  H.  by  Jeremy,  156, 157. 
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therefor.^  For  it  has  been  :(?ell  remarked,  that  a  plaintiff  may 
have  an  interest  in  the  subject  of  his  suit,  and  a  right  to  institute 
a  suit  concerning  it,  and  yet  may  have  no  right  to  call  on  the  de- 
fendant to  answer  his  demand.  This  may  be  for  want  of  privity 
between  the  plaintiff  and  the  defendant.  Thus,  although  an  un- 
satisfied legatee  has  an  interest  in  the  estate  of  his  testator,  and 
has  a  right  to  have  it  applied  to  answer  his  demands  in  a  new 
course  of  administration  ;  yet  he  has  no  right  to  institute  a  suit 
against  the  debtors  to  his  testator's  estate,  for  the  purpose  of  com- 
pelling them  to  pay  their  debts  in  satisfaction  of  his  legacy.  For 
there  is  no  privity  between  the  legatee  and  the  debtors,  who  are 
answerable  only  to  the  personal  representative  of  the  testator, 
unless  by  collusion  between  the  representative  and  the  debtors,  or 
other  collateral  circumstances,  a  distinct  ground  is  given  for  a  bill 
by  the  legatee  i^inst  the  debtors.^  For  the  same  reason,  where 
a  debtor  is  entitled  to  a  part  of  the  residue  of  the  estate,  either  as 
legatee  or  as  distributee,  his  creditor  cannot  maintain  a  bill  against 
the  personal  representative  of  the  deceased,  making  the  debtor, 
and  the  other  residuary  legatees  or  distributees,  parties,  for  the 
purpose  of  having  the  assets  applied  towards  the  payment  of  his 
demand.^ 

§  263.  The  bill  also,  for  the  same  reason,  if  it  founds  the  right 
against  the  defendant  upon  his  having  notice,  should  chaige  it 
directly  ;  otherwise,  it  is  not  matter  in  issue,  on  which  the  court 
can  act.^  And  where  the  notice  relied  upon  is  to  be  proved  by  con- 
fessions or  admissions  to  witnesses,  it  seems  proper,  even  if  it  is 
not  indispensable  (as  it  has  been  decided  in  England  that  it  is), 
to  insert  in  the  bill  the  dates  of  the  confessions  or  admissions,  and 
the  names  of  the  witnesses ;  for  otherwise  the  defendant  will  not 
be  concluded  by  their  testimony  at  the  hearing ;  and  the  court 
may  direct  further  inquiries  on  the  subject.^ 

§  264.   The  rule  even  proceeds  farther ;  for,  if  an  admission  is 

1  Mitf.    Eq.    PI.    hy    Jeremy,    160 ;  Burnham,  2  Samner,  612 ;    Hughes   v. 

Cooper,  Eq.  PI.  174, 179.  Garner,  2  Y.  &  Coll.  328.    See  also  Mul- 

*  Mitf.  £q.  PI.  by  Jeremy,  158.  See  holland  v.  Hendrick,  1  MoUoy,  369;  s.  c. 
also  Cooper,  Eq.  PI.  174-176;  Ante,  Beatt.  277;  Graham  v.  OliTer,  8  Bear. 
§  178.  227 ;  Post,  {  514.  124,  129;  Post,  §  265  a ;  Austin  v.  Cham- 

*  Ibid.  bers,  6  CI.  &  Fin.  38;  Attwood  v.  Small* 

*  De  Tastet  v,  Taremier,  1  Keen,  169.    6  CI.  &  Fin.  850,  488,  516;  Copland  p. 
ft  Earle  v.  Pickin,  1  Russ.  &  Myl.  547 ;    Toulmin,  7  CI.  &  Fin.  849,  878, 876 ;  Malr 

Gresley  on  Evid.  28&    See  also  Hall  v,    colm  v.  Scott,  3  Hare,  89, 68. 
Maltby,  6  Price,  240,  258,  259 ;  Smith  v. 
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made  in  the  answer,  it  will  be  of  no  use  to  the  plaintiff,  unless  it 
is  put  in  issue  by  some  charge  in  the  bill ;  and  the  consequence  is, 
that  the  plaintiff  is  frequently  obliged  to  ask  leave  to  amend  his 
bill,  although  a  clear  case  for  relief  is  apparent  upon  the  face  of 
the  pleadings.^  This  would  occur,  for  example,  when  a  bill  is 
brought  against  an  executor  for  an  account ;  and  it  prays  an  ac- 
count of  the  personal  estate  of  the  testator ;  but  it  does  not  charge 
any  acts  of  mismanagement  or  misconduct  in  the  executor,  but 
simply  charges  that  he  has  received  assets.  In  such  a  case, 
although  the  answer  should  disclose  gross  acts  of  mismanagement, 
or  wilful  negligence  and  default,  whereby  assets  had  not  been 
received,  yet  no  decree  for  an  account  upon  such  matters  could 
be  obtained  upon  a  bill  so  framed ;  for  it  would  not  be  matter 
in  issue.^ 

§  265.  Care,  also,  should  be  taken  to  frame  the  charging  part, 
and  the  interrogatory  part  of  the  bill,  with  such  certainty,  that  it 
may  bring  out  all  the  facts,  which  are  required  by  the  exigency 
of  the  case.  Thus,  for  example,  if  the  bill  seeks  a  discovety  of 
money  received  by  the  defendant,  it  should,  in  the  interrogatory 
part,  following  the  charging  part,  inquire  not  only  whether  the 
defendant  had  received  the  money,  but  whether  any  other  person 
had  received  it  by  his  order,  or  for  his  use.'  So,  if  the  bill 
inquires  about  deeds,  papers,  and  documents,  it  should  be  stated, 
that  they  are  in  the  custody  or  power  of  the  defendant,  and  that 
the  truth  of  the  matters  in  the  bill  would  appear  from  them  ;  for, 
otherwise,  a  motion  to  produce  them  might  be  successfully  resisted.^ 

§  265  a.  Another  very  important  rule  as  to  the  frame  of  bills 
(already  alluded  to  ^)  seems  now  established  in  England ;  and 
that  is,  that  if  the  bill  means  to  rely  upon  any  confessions,  con- 
versations, or  admissions  of  the  defendant,  either  written  or  oral, 
as  proof  of  any  facts  charged  in  the  bill  (as,  for  example,  of 
fraud),  the  bill  must  expressly  charge  what  such  confessions,  con- , 

1  Gresley  on  ETid.  28.  tator,  ig  not  racb  an  admission  of  assets 

s  Oresley  on  Erid.  28.    [So,  in  a  cred-  as  wiU  entitle  the  plaintiff  to  a  decree 

Hor's  suit  against  an  executor,  not  spe-  against  the  executor  for  payment  of  his 

ciflcallj   diarging   the  defendant   with  debt  without  taking  the  account.    Sav- 

having  made  himself  personally  liable,  age  v.  Lane,  6  Hare,  32.] 
bat  only  praying  that  an  account  may  be        '  Oresley  on  Evid.  20, 28. 
taken,  and  the  estote  administered  in  a        ^  Gresley  on  Evid.  28.    See  Id.  44,  as 

due  course  of  administration,  an  admis-  to  the  manner  of  firaming  interrogatories, 
sion  by  the  defendant  that  be  has  paid         ^  Ante,  §  203. 
certain  legaciet  bequeathed  by  the  tee- 
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versations,  or  admissions  are,  and  to  whom  made,  otherwise  no 
evidence  thereof  will  be  admitted  at  the  hearing.  The  ground 
of  this  doctrine  seems  to  be,  that  otherwise  the  defendant  may  be 
taken  by  surprise  and  entrapped,  since  he  cannot  know  that  any 
such  evidence  is  intended  to  be  produced,  as  the  interrogatories 
put  by  the  plaintifE  to  the  witnesses,  are  not  made  known  to  him.^ 

1  Hall  *r.  Maltbj,  6  Price,  240,  258,  chase.     Now  the  biU  charges  that  the 
259 ;  Erans  v.  Bicknell,  6  Ves.  183;  Mill-  defendant  had  admitted  that  he  liad  pu^ 
hoUand  v  Hendrick,  1  ^oUoy,  859 ;  s.  c.  chased  for  his  client,  Mr.  Austin,  bat  it 
Beatt  277 ;  Fitzgerald  r.  O'Flaherty,  1  does  not  charge  that  he  had  said  so  to  a 
Molloy,  860 ;  Earle  r.  Pickin,  1  Ross.  &  witness  of  the  name  of  Sinclair.    If  the 
Myl.  547 ;  Graham  r.  Oliver,  8  Beav.  124,  bill  had  charged  that  hf  had  said  so  to 
129 ;  Hughes  o.  Gamer,  2  Y.  &  CoU.  828 ;  Mr.  Sinclair,  the  defendant  wuuld  hare 
Austin  t;.  Chambers,  6  CL  &  Fin.  38 ;  Att-  had  an  opportunity  of   cross-examining 
wood  r.  Small,  6  CI.  &  Fin.  350, 488, 516 ;  Mr.  Sinclair,  or  of  examining  other  per- 
Cophind  V,  Toulman,  7  CI.  &  Fin.  349, 873»  sons  who  were  present  at  the  time,  If 
375;  Gresleyon  Evid.  897;  Ante,  §  228,  any  person  conld  be  found  who  would 
268 ;  Post,  §  337.    The  doctrine  does  not  dispute  the  statement  which  Mr.  Sinclair 
seem  to  be  founded  upon  any  rery  dear  made  upon  the  subject    But  as  this  biU 
and  intelligible  principle.    A  confession,  only  sets  out  as  a  general  allegation  that 
a  conversation,  or  an  admission  is  mani-  he  often  said  so,  without  referring  to  any 
festly  competent  evidence  of  any  fact  one  instance  in  particular,  the  defendant^ 
which  is  in  issue  between  the  parties  to  of   course,  had  no  possible    means   of 
establish  that  fact.    In  a  trial  at  law,  it  meeting  the  case  made   upon  the  evi- 
ls not  necessary  to  give  the  other  party  dence.    I  have  had  frequent  occasion,  in 
any  previous  notice  that  the  intention  is  this  House  and  elsewhere,  to  state  that 
to  rely  on  evidence  of  such  confession,  where  I  find  evidence  of  an  admission, 
admission,  or    conversation.     Why  the  and  that  admission  is  not  put  directly  ia 
rule  should  be  otherwise  in  equity,  it  is  issue  by  the  pleadings,  so  that  the  party 
not  easy  to  say.    Mr.  Baron  Alderson,  in  against  whom  it  was  intended  to  be  used 
Hughes   r.  Gamer,  2   Y.  &   Coll.  828,  had  no  opportunity  of  meeting  it  by 
seemed    to   think    that   if  notice    was  other  evidence,  it  would  be  a  most  un- 
charged in  a  bill,  that  proof  miglit  be  just  thing  to  bind  the  interests  of  the 
given  of  that  fact  by  the  confession,  or  party  by  an  admission  so  proved,  and  it 
admission,  or  conversation  of  the  party  would  be  a  way  of  giving  facility  for 
without  being  sUted  in  the   bill.      In  producing  false  evidence,  and  be  very 
Austin  0.  Chambers,  6  CI.  &  Fin.  38,  Lord  dangerous  and  injurious  to  the  general 
Cottenham  said :  "  The  bill  alleges,  tliat>  interests   of    suitors."    In    Attwood    r. 
prior  to  the  sale,  Mr.  Austin  desired  Mr.  Small,  6  CI.  &  Fin.  516,  the  ssme  learned 
Chambers  to  attend,  and  bid  and  buy  for  chancellor  said :  **  The  propositions  aris- 
him.    This  Mr.  Chambers  positively  de-  ing  from  these  facts  are  these :  an  impu- 
nies.    One  witness  (Mr.  Sinclair)  proves  tation   of   fraud    is  made  against  Mr. 
it,  and  proves  it  in  this  way :  that,  after  Attwood,  because,  when  the  deputation 
the  sale,  or  at  the  time  of  the  sale,  Mr.  went  down,  he  produced  books  of  the 
Chambers  made  an  arrangement  with  the  year  1818.    Other  more  recent  informar 
sheriff,  and  afterwards  stated  that  he  had  tion  was  called  for,  and  he  is  represented 
bid  for  Mr.  Austin,  and  that  Mr.  Austin  to  have  said  that  tliere  were  no  yield 
was  the  purchaser,  and  that  he  had  bid  books  subsequent  to  1818.    Then  die  al- 
for  him,  and  was  his  agent  in  tlie  pur-  legation  is,  that,  although  that  was  trae. 
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Whether  the  like  rule  will  be  allowed  to  prevail  in  America,  may 
be  deemed  a  matter  open  to  much  doubt ;  for  the  like  reason  does 

yet  he  had  in  hii  possession  certain  stock  the  court,  after  reviewing  the  authorities 
papers,  which,  although  they  would  not  at  that  time  existing  on  the  subject, 
of  themselres  show  the  yield,  would  said :  "  If,  then,  in  the  absence  of  au- 
hare  been  an  item  in  the  calculation  in  thority  in  faror  of  the  rule,  we  look  to 
order  to  ascertain  them ;  that  he  knew  principle,  it  seems  to  me  impossible  that 
those  yield  papers  would  show  a  yield  it  can  be  supported.  There  is  no  pre- 
different  and  less  favorable  than  what  it  tenoe  to  say  that,  in  general,  it  is  true, 
was  in  1818,  and  that,  knowmg  that,  he  that,  as  to  the  facts  to  be  put  in«issue» 
purpoeely  and  fraudulently  suppressed  it  is  necessary,  not  only  to  charge  these 
that  information.  When  the  cause  was  facU  in  the  bill,  but  also  to  state  in  the 
argued  at  your  lordships'  bar,  it  was  ob-  biU  the  materials  of  proof  and  testi- 
•erred  by  the  counsel  for  the  appellant,  mony,  by  means  of  which  these  facts  are 
that  there  was  no  such  case  upon  the  to  be  supported.  Lord-Chancellor  Hart 
record.  I  very  carefully  looked  at  it  at  has  admitted  this  in  the  fullest  manner, 
the  time;  I  liare  very  carefully  looked  saying:  'The  evidence  of  facts,  whether 
at  it  since ;  and  I  find  that  observation  is  documentary  or  not,  need  not  be  put  in 
perfectly  well  founded,  that  the  bill  does  issue :  evidence  of  confessions,  whether 
not  sUte  any  such  case.  If  the  bill  documentary  or  not,  must.'  Why  ad- 
states  no  such  case,  particularly  where  missions  or  conversations,  as  materials 
the  attempt  is  to  fix  fraud,  according  to  of  proof,  should  be  exceptions  from  the 
the  rules  of  a  court  of  equity  you  can-  general  practice,  I  profess  myself  wholly 
not  permit  the  party  to  go  into  evidence  unable  to  comprehend.  Other  papers 
for  the  purpose  of  proving  it,  and  you  and  testimony  may  be  quite  as  much 
cannot  infer  any  thing  from  the  circum-  matters  of  surprise,  as  documents  or 
stance  of  the  defendant  in  such  a  bill  not  testimony,  as  conversations  or  admis- 
having  produced  evidence  to  repel  such  sions ;  and  the  circumstance,  that  con- 
an  imputation,  no  such  imputation  being  versations  or  admissions  are  more  easily 
made  upon  the  bill.  That  is  the  reason  manufactured  than  other  proofs,  Air- 
why  I  threw  it  out  of  the  case ;  I  con-  nishes  no  ground  against  the  competency 
sidered  that  in  so  doing  I  was  acting  of  such  evidence,  but  only  against  its 
upon  the  perfectly  well  ascertained  rules  cogency  as  satisfactory  proof.  Two 
of  a  court  of  equity."  Lord  Brougham,  grounds  are  relied  on  to  support  the  ex- 
in  the  same  case  (p.  488),  affirmed  the  ception.  The  first  is,  that  the  defendant 
same  doctrine.  These  authorities  suffi-  may  not  be  taken  by  surprise,  and  (as  it 
ciently  show  that  the  doctrine  is  now  well  has  been  said)  admitted  out  of  his  estate ; 
established  in  England,  upon  the  notion  but  may  have  an  opportunity  to  cross- 
of  the  extreme  inconvenience  of  allow-  examine  the  witnesses.  The  second  is, 
ing  the  defendant  to  give  evidence  which  that  the  defendant  may  have  an  oppor- 
may  operate  a  perfect  surprise  upon  the  tunity,  in  his  answer,  fully  to  deny,  or 
plaintiff.  And  it  seems  applied  in  cases  to  explain  the  supposed  admissions  or 
of  fraud,  not  only  to  the  confessions,  conversations.  Now,  the  former  ground 
and  admissions,  and  conversations  of  the  is  wholly  inapplicable  to  our  practice, 
plaintiff,  but  also  to  his  acts  or  conceal-  where  the  interrogatories  and  cross-inter- 
ments, when  offered  as  evidence  of  the  rogatories  put  to  every  witness  are  fully 
fraud.  The  doctrine  in  both  respects  known  to  both  parties ;  and,  indeed,  in 
was  much  discussed,  and  greatly  doubted  the  laxity  of  our  practice,  where  the  an- 
by  the  court  in  Smith  v.  Bumham  (1887),  swers  of  the  witness  are  usually  as  well 
2  Sumner,  612,  622.    On  that  occasion,  known  to  both  parties.    So  that  there  is 
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not  here  prevail,  either  to  justify  or  require  it,  as  all  the  interrog- 
atories and  cross-interrogatories,  put  or  intended  to  be  put  to  the 

no  general  ground  for  imputing  surprise,  conrersations  might  be  used,  as  rebutting 

Indeed,  in  this  very  case,  it  is  admitted  endenoe,  against  his  claims  asserted  ia 

by  the  learned  counsel  for  the  defendant^  the  bill,  although  they  were  not  specifl- 

that  there  has  not  been  any  surprise,  cally  referred  to  in  the  answer.    Several 

The  second  ground  is  applicable  here,  cases  have  been  referred  to,  both  in  the 

But,  then,  proofs,  documentary  or  other-  English  and  the  American  reports,  in 

wise,  may  be  oifered  as  evidence  of  facts  which  the  case  has  been  mainly  decided 

charged  in  the  bill,  as  well  as  admissions  uptm  the  admissions  or  conversations  of 

and  conversations,  which   it  might  be  the  parties,  which  were  not  specifically 

equally  important  for  the  defendant  to  stated  in  the  bill,  or  other  pleadings.    I 

have  an  opportunity  to  deny  or  to  ex-  have   examined   those   cases,  and,   al> 

plain,  in  order  to  support  his  defence,  though  it  is  not  positively  certain  that 

Yet  the  evidence  of  such  facts  is  •  not,  there  were  not,  m  any  instance,  any  such 

therefore,  inadmissible.    So  that  the  ex-  admissions  or  conversations  charged  in 

ception  is  not  coextensive  with  the  sup-  the  bill,  yet  there  is  the  strongest  reason 

posed  mischief.    But  it  seems  to  me,  that  to  believe  that  such  was  the  fact ;  and 

the  exception  would  itself  be  introduo-  no  comment  of  the  counsel  or  of  the 

tive  of  much  of  the  mischief,  against  court  would  lead  us  to  the  supposition 

which  the  practice  of  the  English  court  that   there   was   imagined   to   be   any 

of  chancery  is  designed  to  guard  suitors,  irregularity  in  the  evidence.    I  allude  to 

In  general,  the  testimony  to  be  given  by  the  cases  of  Lench  v.  Lench,  10  Vea. 

witnesses  in  a  cause  at  issue  in  chancery,  511 ;  Besant  v,  Richards,  Tamlyn,  609; 

is  studiously  concealed  until  after  publi-  Neathway  v.  Ham,  Tamlyn,  816 ;  Ne- 

cation  is  formally  authorized  by  the  court  cot  v,  Barnard,  4  Russ.  247;  Park  v. 

The  witnesses  are  examined   in  secret  Peck,  1  Paige,  477;   Afarks  v.  Pell,  1 

upon  interrogatories  not  previously  made  Johns.  Ch.  504 ;  and  Harding  v.  Wheaton, 

known  to  the  other  party.    The  object  11  Wheat.  103;  s.  c.  2  Mason,  378.    So 

of  this  course  is  to  prevent  the  fabrica-  far  as  my  own  recollection  of  the  prac- 

tion  of  new  evidence  to  meet  the  exigen-  tice  in  the  courts  of  the  United  States 

cies  of  tlie  cause,  and  to  take  away  the  has  gone,  I  can  say  that  I  have  not  the 

temptations  to  tamper  with  the  witnesses,  slightest  knowledge  that  any  such  excep- 

Now,  if  the  exception  be  well  founded,  tion  has  ever  been  urged  in  the  Circuit 

it  will  (as  has  been  strongly  pressed  by  Courts,  or  in  the  Supreme    Court,  al- 

counsel)  afford  great  opportunities  and  though  numerous  occasions  have  existed, 

great  temptations  to  tamper  with  wit-  in  which  if  it  was  a  valid  objection,  it 

nesses,  who  are  known  to  be  called  to  must  have  been  highly  important,  if  not 

testify  to  particular  admissions  and  con-  absolutely  decisive.     Until  a  compara- 

versations.      So   that  it  may    well  be  tively  recent  period,  I  was   not  aware 

doubted,  whether,  consistently  with  the  that  any  such  rule  was  insisted  on  in 

avowed  objects  of  the  English  doctrines  England    or   America,  notwithstanding 

on  this  subject,  such  an  exception  could  .  the  case  of  Hall  v.  Maltby,  6  Price,  250, 

be  safely  introduced  into  tlie  English  252,  258.    Indeed,  Mr.  Gresley,  in  his 

chancery.    There  is  another  difficulty  in  late  treatise  on  Evidence,  has  not  recog- 

admitting  the  exception ;   and  that  is,  nized  any  such   rule,  although,  in  one 

that  there  is  no  reciprocity  in  it ;  for,  passage,  the  subject  was  directly  under 

while  the  defendant  in  a  suit  would  have  his  consideration,  and  he  relied  for  a 

the  full  benefit  of  it,  the  plaintiff  would  more  general  purpose  on  that  very  case, 

have  none,  since  Ills  own  admissions  and  (See  Gresley  on  Evid.  161.)    If  it  had 
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witnesses,  are  required  to  be  made  known  to  the  other  party  be- 
fore any  of  them  are  examined,  or  at  the  time  of  examination  ; 
and  thus  neither  party  can  be  under  any  surprise,  if  the  interrog- 
atories point  to  any  confessions,  or  conversations,  or  admissions, 
made  to  any  witness.^ 

§  266.  On  the  other  hand,  care  must  be  taken  not  to  overload 
bills  by  superfluous  allegations  and  redundant  and  unnecessary 

been  clearij  settled  in  England,  it  would  y&ry  difficult  to  nj  that  those  particular 

•carcelj  have  escaped  the  attention  of  cases  could  have  been  decided  otherwise 

any  elementary  writer  professedly  dis-  than  tliey  were ;  but  the  marginal  notes 

cussing  the  general  doctrines  of  evidence  go  much  further  than  the  judgments. 

in  courts  of  equity.    My  opinion  is,  tliat  This    bill,    however,  expressly  charges 

the  principle  to  be  deduced  from  the  case  that  there  was  an  agreement  for  giving 

in  6  Price,  250,  before  Lord  Chief  Baron  the  lien  in  question,  and  I  am  perfectly 

Sichards,  supported,  as  it  is,  by  the  other  dear,  according  to  the  rule  Lord  Gotten- 

cases  already  cited  before  Lord-Chancel-  ham  laid  down,  that,  whatever  would  be 

lor  Hart,  is  not  of  sufficient  authority  to  evidence  of  an  agreement  at  law  is  evi- 

establish  the  exception  contended  for,  as  dence  in  equity,  subject  to  this,  that  if 

in  an  exception  known  and  acted  upon  one  party  should  keep   back  evidence 

the   Court   of   Chancery   in    England,  which   the   other   might  explain,   and 

whose  practice,  and  not  that  of  the  Court  thereby  take  him  by  surprise,  the  court 

o€  Exchequer,  furnishes  the  basis  of  the  will  give  no  effect   to   such  evidence, 

equity    practice   of  the   courts  of   the  without  first  giving  the  party  to  be  af- 

United  States.    I  have  a  very  strong  im-  fected  by  it  an  opportunity  of  contro- 

pression,  that,  in  America,  the  generally  verting  it.    The  only  observation  I  make 

received,  if  not  the  universal  practice,  is  as  to  the  absence  of  the  letters  in  the 

against  the  validity  of  the  exception.    If  bill  is,  that,  as  this  is  a  proceeding  against 

the  authorities  were  clear  the  other  way,  parties  abroad,  I  should  have  been  very 

I  should  follow  thetn.    But  if  I  am  to  much  disinclined  to  grant  the  injunction 

decide  the  point  upon  general  principles,  against  tliem  if  I  Iiad  found  the  plaintiff 

independent   of  authority,  I  must   say  had  kept  back  letters  which  might  have 

that  I  cannot  persuade  myself  that  the  been  communicated  to   the   parties   in 

exception  is  well  founded  in  the  doctrines  Lfidia,  and  to  which  they  might  have 

of  equity  jurisprudence,  as  to  pleadings  given  an  answer.    It  is  not  undeserving 

or  evidence."     In  Malcolm  v.  Scott,  3  of  remark,  that  the   only  letter  relied 

Hare,  89,  68,  Mr.  Vice-chancellor  Wi-  upon,  is  that  of  the  16th  of  January, 

gram  used  the  following  language  where  1841,  and  the  other  letters  are  merely 

certain  letters  were  offered  in  evidence  referred  to  generally,  and  are  not  sUted 

and   not  charged  as  such  in   the  bill,  as  giving  a  lien ;  they  are  adduced  merely 

"  Another  objection  was,  that  the  letters  to  support  the  general  statement  that  a 

principally  relied  upon  were  not  charged  lien  had  been  given.    I  do  not,  however, 

in  the  bill,  and  it  was  urged  that  they  dispose  of  the  case  upon  this  narrow 

were,  therefore,  inadmissible.    The  cases  ground ;  although,  perhaps,  I  might,  as  a 

of  Whitley  v.  Martin,  3  Beav.  226,  and  matter  of  pleading,  have  done  so."    See 

Graham   v.  Oliver,  3  Beav.  124,  were  also  Whitley  o.  Martin,  3  Beav.  226; 

cited,  to  which  I  have  very  often  been  Willan  v.  Willan,  16  Ves.  72,  87,  88. 

referred*    They  appear  to  me  to  be  cited  ^  See  Smith  v.  Bumham,  2  Sumner, 

for  a  proposition  much  broader  than  Lord  622. 
Langdale  ever  meant  to  Uy  down.    It  it 
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fitatements,  or  by  scandalous  and  impertinent  matter ;  for  if  any 
bill  be  found  such,  upon  due  reference  to,  and  report  of,  a  master, 
the  plaintiff  and  his  counsel  will  be  liable  to  pay  costs.^  Imperti- 
nence Lb  the  introduction  of  any  matters  into  a  bill,  answer,  or 
other  pleading  or  proceeding  in  a  suit,  which  are  not  properly  be- 
fore the  court  for  decision  at  any  particular  stage  of  the  suit.^  One 
of  the  Ordinances  of  the  Court  of  Chancery,  constituting  a  fundar 
mental  rule  of  the  court,  is  aimed  against  this  transgression  of  the 
good  sense,  as  well  as  the  good  taste  of  equity  pleadings.  It  de- 
clares, ^^  That  counsel  are  to  take  care,  that  the  same  (bills,  an- 
swers, and  other  pleadings)  be  not  stuffed  with  repetitions  of 
deeds,  writings,  or  records,  in  h/BC  verba  ;  but  that  the  effect  and 
substance  of  so  much  of  them  only,  as  is  pertinent  and  material, 
be  set  down,  and  that  in  brief  terms,  without  long  and  needless 
traverses  of  points,  not  traversable,  tautologies,  multiplication  of 
words,  or  other  impertinences,  obcasioning  needless  prolixity ;  to 

1  Mitf.  Eq.  PI.  by  Jeremy,  48;  Gilb.  of  the  plaintiff,  and  he  shall  pay  to  the 
For.  Kom.  91 ;  Emerson  v,  Dallison,  1  defendant  all  his  costs  in  the  suit  up  to 
Ch.  Rep.  194 ;  Willis  r.  Eyans,  2  Ball  &  that  time,  unless  the  court,  or  a  judge 
B.  228;  8  Wooddes.  Lect  55,  p.  378.  thereof,  shall  otherwise  order.  If  the 
An  exception  for  impertinence  must  be  master  shall  report  that  the  bill  is  not 
supported  in  Mo,  or  it  will  fail  altogether,  scandalous  or  impertinent,  the  plaintiff 
Wagstaff  V.  Bryan,  1  Buss.  &  Myl.  30;  shall  be  entitled  to  all  costs  occasioned 
[Tucker  v.  Cheshire  Railroad  Co.  1  Fos-  by  the  reference."  '*  No  order  shall  be 
ter,  87.]  See  Tench  v.  Cheese,  1  Beay.  made  by  any  judge  for  referring  any  bill, 
571,  674,  and  cases  on  impertinence  gen-  answer,  or  pleading,  or  other  matter  or 
eraJiy  cited;  Id.  p.  575,  note.  [As  to  proceeding  depending  before  the  court 
what  allegations  are  not  scandalous,  see  for  scandal  or  impertinence,  unless  ex- 
Everett  V.  Prythergch,  12  Sim.  363.]  ceptions  are  taken  in  writing  and  signed 
2  Wood  17.  Mann,  1  Sumner,  506,  578 ;  by  counsel,  describing  the  particular  paa- 
Langdon  v.  Goddard,  8  Story,  18.  The  sages  which  are  considered  to  be  scanda- 
26th  and  27th  Rules  of  the  Equity  Rules  lous  or  impertinent ;  nor  unless  the  ex- 
of  the  Supreme  Court  of  the  United  ceptions  shall  be  filed  on  or  before  the 
States,  January  Term,  1842,  are  as  fol-  next  rule-day  after  tlie  process  on  the 
lows :  "  Erery  bill  shall  be  expressed  in  bill  shall  be  returnable,  or  after  the  an- 
as brief  and  succinct  terms  as  it  reason-  swer  or  pleading  is  filed.  And  such  order, 
ably  can  be,  and  shall  contain  no  unneo-  when  obtained,  shall  be  considered  as 
essary  recitals  of  deeds,  documents,  abandoned,  unless  the  party  obtaining 
contracts,  or  other  instruments,  in  hoe  the  order  shall,  without  any  unneoes- 
verba,  or  any  other  impertinent  matter,  sary  delay,  procure  the  master  to  exam- 
or  any  scandalous  matter  not  relevant  to  ine  and  report  for  the  same  on  or  before 
the  suit.  If  it  does,  it  may,  on  excep-  the  next  succeeding  rule-day,  or  the 
tions,  be  referred  to  a  master  by  any  master  shall  certify  that  further  time  is 
judge  of  the  court  for  impertinence  or  necessary  for  him  to  complete  tlie  ex- 
scandal,  and,  if  so  found  by  liim,  the  amination." 
matter  shall  be  expunged  at  the  expense 
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the  end,  the  ancient  brevity  and  succinctness  in  bills  and  other 
pleadings  may  be  restored  and  observed.  Much  less  may  any 
coansel  insert  therein  matter  merely  criminous  or  scandalous, 
under  the  penalty  of  good  costs  to  be  laid  on  such  counsel."  ^ 

§  267.  However,  in  cases  of  mere  impertinence,  the  court  will 
not,  because  there  are  here  and  there  a  few  unnecessary  words, 
treat  them  as  impertinent ;  for  the  rule  is  designed  to  prevent  op- 
pression, and  is  not  to  be  so  construed  as  to  become  itself  oppres- 
sive.^ Nor  will  the  court,  in  cases  of  alleged  impertinence,  order 
the  matter  alleged  to  be  impertinent  to  be  struck  out,  unless  in 
cases  where  the  impertinence  is  very  fully  and  clearly  made  out ; 
for,  if  it  is  erroneously  struck  out,  the  error  is  irremediable ;  but 
if  it  is  not  atruck  out,  the  court  may  set  the  matter  right  in  point 
of  costs.' 

^  Bearoes,  Ord.  in  Ch.  165-107 ;  Id.  26 ;  27th  of  the  Equity  Rales  of  the  Supreme 

Id.  69,  70;  Wjatt,  Pract  Reg.  67,  68;  Court  of  the    United    States,  January 

Cooper,  Kq.  PL  18,  19;  Hood  v.  Inman,  Term,  1842,  cited  Supra,  §  266,  note;  1 

4  Johns.  Ch.  437;    Mr.  Cooper,  in  his  Howard  Introd.  p.  49,  60;    17  Peters, 

Equity  Pleadings  (p.  19),  says  :  "  Pro-  Appendix,  p.  66,  66. 
lixity  appears  to  have  heen  anciently  a        >  Del  Pont  v.  De  Tastet,  Turn.  & 

fault  in  a  bUl  of  the  kind  abore  men-  Russ.  489. 

tioned.     And    Lord- Keeper  Bacon,   to        *  Davis  v.  Cripps,  2  Y.  &  Coll.   Ch. 
prevent  it,   appears  to  have  made   an  448,  where  Mr.  Vice-chancellor  Bruce 
order  that  no  bill  shall  contain  above  fif-  said :    "  The  court,  in  cases  of  im^wr- 
teen  sheets  of  paper,  which,  by  a  subse-  tinence,  ought,   before   expunging   the 
quent  order  of  Lord-Chancellor  Egerton,  matter  alleged  to  be  impertinent,  to  be 
were  to  be  written  fifteen  lines   in   a  especially  clear  that  it  is  such  as  ought 
sheet;  and  if  the  complainant  exceeded  to  be  struck  out  of  the  record  for  this 
the  aOotted  quantity,  it  was  a  ground  of  reason,  that  the  error  on  one  side  is  ir- 
denorrer;   but  which    was   afterwards  remediable,  on  the  other  not    If   the 
changed  into  recompensing  the  defendant  court  strikes  it  out  of  the  record,  it  is 
by  costs,  as  is  at  present  done  for  irrele-  gone,  and  the  party  may  then  have  no 
vant  matter.    The  letter  of  this  rule  of  opportunity  of  placing  it  there  again ; 
plesding  has  been  long  done  away ;  but  whereas,  if  it  is  left  on  the  record,  and 
the  principle  of  it  still  remains  in  the  is  prolix  or  oppressive,  the  court,  at  the 
nistiBg  rules  of  the  court  as  to  scandal  hearing  of  the  cause,  has  power  to  set 
snd  impertinence,  and  in  the  regulated  the  matter  right  in  point  of  costs.    That 
qusntity  of   writing    In    ofBce    copies,  consideration  has  been  alluded  to    by 
which  may  be  traced  to  the  above  an-  Lord  Eldou,  in  Parker  v,  Fairlie,  and 
dent  orders  for  their  foundation   and  other  cases.     It  ought  to  be  clear  to 
origin.'^    It  is  clearly  impertinence  not  demonstration,   that   the   matter    corn- 
only  to  state  irrelevant  facts,  but  to  cite  plained  of  is  impertinent  before    that 
public  statutes  mt  large,  or  to  stote  mat-  which,  if  wrong,  is  irremediable,  is  done." 
ten  of  law ;  for  the  court  is  bound  to  See  also  Attorney  General  v,  Richards, 
take  judicial  notice  of  the  latter,  without  6  Beav.  444 ;  [Tucker  v,  Cheshire  Rail- 
soy  averment    1  Mont  £q.  PI.  20;  2  road  Ca  1  Foster,  88.  | 
Mont  £q.  PL  91,  92.    See  the  26th  and 
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§  268.  In  examining  the  question,  whether  an  allegation  or 
statement  in  the  bill  is  relevant  or  pertinent,  it  must  be  recol- 
lected that  a  bill  in  chancery  is  not  only  a  pleading  for  the  purpose 
of  bringing  before  the  court,  and  putting  in  issue  the  material  al- 
legations and  charges,  upon  which  the  plaintiff's  right  to  relief 
rests,  as  is  done  in  a  declaration  in  a  suit  at  law ;  but  it  is  also,  in 
most  cases,  an  examination  of  the  defendant  upon  oath,  for  the 
purpose  of  obtaining  evidence  to  establish  the  plaintiff's  case,  or  to 
counterprove  or  destroy  the  defence  which  may  be  set  up  by  such 
defendant  in  his  answer.  The  plaintiff  may,  therefore,  state  any 
matter  of  evidence  in  the  bill,  or  any  collateral  fact,  the  admission 
of  which,  by  the  defendant,  may  be  material  in  establishing  the 
general  allegations  of  the  bill,  as  a  pleading,  or  in  ascertaining  or 
determining  the  nature,  and  the  extent,  and  the  kind  of  relief,  to 
which  the  plaintiff  may  be  entitled,  consistently  with  the  case 
made  by  the  bill ;  or  which  may  legally  influence  the  court  in  de- 
termining the  question  of  costs.  And  where  any  allegation  or 
statement  contained  in  the  bill  may  thus  affect  the  decision  of  the 
cause,  if  admitted  by  the  defendant,  or  established  by  proof,  it  is 
relevant,  and  cannot  be  excepted  to  as  impertinent.^ 

§  269.  It  was  to  prevent  these  glaring  faults  of  scandal  and  im- 
pertinence, alike  mischievous  and  oppressive  (which  might  make 
the  records  of  the  courts  the  vehicles  of  slander  or  idle  gossip), 
that  courts  of  equity,  at  a  very  early  period,  required  all  bills  to 
have  the  signature  of  counsel  affixed  to  them  ;  ^  and  if  no  such  sig- 
nature appears,  or  the  signature  is  not  genuine,  the  bill  will  be  dis- 
missed, or  ordered  to  be  taken  off  the  files  of  the  court.^  If  either 
of  these  faults  exists  in  a  bill,  it  may  be  objected  to4)y  the  defend- 
ant in  the  first  stages  of  the  cause,  upon  a  motion  to  refer  it  to  the 
master,  to  inquire  into  the  foundation  of  the  objection.  But  noth- 
ing, which  is  positively  relevant  to  the  merits  of  the  cause,  however 
harsh  or  gross  the  charge  may  be,  can  be  correctly  treated  as  scan- 
dalous. Thus,  for  example,  in  bills  to  set  aside  deeds,  or  other 
instruments,  for  fraud,  there  are  often  to  be  found  gross  chai^ges 
in  relation  to  the  matter  of  the  asserted  fraud.     But  these  charges 

1  Hawlej  V,  WoWerton,  6  Paige,  523;  PI.  by  Jeremy,  48.  and  note  (a) ;  Dillon 
Mechanics'  Bank  v.  Levy,  8  Paige,  606.  v,  Francis,  1  Dick.  68 ;  French  v.  Dear, 
[See  Mitchell  v.  Eoecker,  12  Beav.  44.]       6  Ves.  647 ;   Abergavenny  v.  Aberga- 

2  Ante,  §  47.  Tenny,  2  P.  Wms.  312;  Ante,  §  47  and 
'  Cooper,  Eq.  PI.  18,  19;  Mitf.  £q.    note. 
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are  not,  by  any  rule  of  the  court,  to  be  deemed  scandalous.  And, 
indeed,  such  a  proceeding  might  be  dangerous  to  the  cause  itself, 
and  prevent  a  due  investigation  of  its  merits.  Hence  it  is,  that 
nothing  pertinent  to  the  cause  is  ever  deemed  scandalous ;  and  the 
degree  of  the  relevancy  is  not  deemed  material.^ 

§  270.  It  is  obvious  that  a  bill  may  contain  matter,  which  is 
impertinent,  without  the  matter  being  scandalous;  but  if,  in  a 
technical  sense,  it  is  scandalous,  it  must  be  impertinent.^  Accord- 
ing to  the  ordinary  practice  of  the  court,  a  bill  cannot  be  referred 
for  impertinence,  after  the  defendant  has  answered,  or  has  sub- 
mitted to  answer.'  But  it  may  be  referred  for  scandal  at  amy. 
time ;  ^  and  even,  by  leave  of  the  court,  upon  the  appUcation  of  a 
stranger  to  the  suit.^  The  reason  of  the  difference  seems  to  be, 
that  mere  impertinence  is  not  in  itself  prejudicial  to  any  one ;  it 
is  but  a  naked  ^perfluity  But  scandal  is  calculated  to  do  great 
and  permanent  injury  to  all  persons,  whom  it  affects,  by  making 
the  records  of  the  court  the  means  of  perpetuating  libellous  and 
malignant  slanders ;  and  the  court,  in  aid  of  the  public  morals,  is 
bound  to  interfere  to  suppress  such  indecencies,  which  may  stain 
the  reputation  and  wound  the  feelings  of  the  parties  and  their 
relatives  and  friends.^ 

§  271.  The  bill  should  not  be  multifarious ;  for  if  it  is  so,  it  is 
demurrable,  and  may  be  dismissed  by  the  court  of  its  accord,  even 
if  not  objected  to  by  the  defendant.^    By  multifariousness  in  a 

>  Cooper,  £q.  PL  19;  Fenhoalet  v.  pertinent,  it  cannot  be  treated  as  scan* 

PawaTftot,  2  Yes.  24;  St.  John  v.  St  dalous;  and  if  false,  it  must  be  dealt 

John,  11  Yes.  626,  689 ;  Coffin  v.  Cooper,  with  in  another  way.    But,  if  irrelevant, 

6  Ves.  614 ;  £z  parte  Simpson,  16  Yes.  and  especially  if  also  scandalous,  there 

476.  would  be  much  reason  to  regret  that  a 

'  Cooper,  £q.  PI.   19;  Fenhoulet  v.  court  should  not    be    armed  with  the 

Pftsaarant,  2  Yes.  24;  Ex  parte  Simp-  power  to  protect  parties  from  the  ex- 

■on,  16  Yes.  476.  pcnse,  and  its  records  from  the  stain, 

*  <jilb.  For.  Rom.  91 ;  Cooper,  £q.  which  too  frequently  arises  from  the  in- 
FL  19.  troduction  of  irrelevant  and  scandalous 

*  Cooper,  Eq.  PI.  19;  Anon.  2  Yes.  matter  upon  affidavits  in  this  jurisdio- 
681.                                         "  tion."    And  again:  "  The  court  ought  to 

*  Coffin  r.  Cooper,  6  Yes.  614 ;  Wil-  take  care  that  either  in  a  suit,  or  in  this 
Uams  p.  Douglas,  6  Beav.  82.  proceeding  (in  bankruptcy),  allegations 

*  In  Ex  parte  Simpson,  16  Yes.  477,  bearing  cruelly  on  the  moral  character 
Lord  Eldon  said :  "  If  that  which  is  of  individuals,  and  not  relevant  to  the 
stated  is  material  to  the  issne,  it  may  be  subject,  shall  not  be  put  upon  the 
false,  but  cannot  be  scandalous ;  if  rele-  record." 

Tant,  It  is  not  impertinent,  though  scan-        ^  Mitf.  Eq.  PL  by  Jeremy,  181  and 
dalous  in  iu  nature;   if  relevant   and    note;  Cooper,  Eq.  PI.  182.   Multifarious- 
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bill  is  meant  the  improperly  joining  in  one  bill  distinct  and  inde- 
pendent matters,  and  thereby  confounding  them  ;  as,  for  example, 
the  uniting,  in  one  bill  of  several  matters,  perfectly  distinct 
and  unconnected,  against  one  defendant,  or  the  demand  of  several 
matters  of  a  distinct  and  independent  nature  against  several  defend- 
ants in  the  same  bill.*  In  the  ktter  case,  the  proceeding  would  be 
oppressive,  because  it  would  tend  to  load  each  defendant  with  an 
unnecessary  burden  of  costs,  by  swelling  the  pleadings  with  the 
statement  of  the  several  claims  of  the  other  defendants  with  which 
he  has  no  connection.'  In  the  former  case,  the  defendant  would 
.  be'  compellable  to  unite,  in  his  answer  and  defence,  different  mat- 

ness  must  be  objected  to  by  the  defend*  ^  Cooper,  Eq.  PL  ^82 ;  Mitf .  Eq.  PL 
ant  on  demurrer,  and  cannot  be  objected  by  Jeremy,  181  and  note ;  West  v.  Ran- 
to  by  him  at  the  hearing.  Ward  d.  Cooke,  dall,  2  Mason,  201 ;  Saxton  o.  DaTis,  18 
6  Mad.  122;  Wynne  v.  Callander,  1  Russ.  Yes.  80;  Berke  v.  HEIarris,  Hardr.  387 ; 
5298 ;  Whaley  v,  Dawson,  2  Sch.  &  Lefr.  Fellows  v.  Fellows,  4  Cowen,  682.  "  Seek- 
370,  871 ;  Benson  v.  HadAeld,  4  Hare,  82.  ing,"  said  Lord  Eldon,  "  to  enforce  dif- 
But  the  court  may,  however,  take  the  ferent  demands  against  persons,  liable 
objection  at  the  hearing  »ua  sponte;  for  respectively,  but  not  as  connected  with 
the  court  is  not  bound  to  allow  a  bill  of  each  other,  it  (the  bill)  is  clearly  multi- 
such  a  nature,  although  the  party  may  farious."  Saxton  v.  Davis,  18  Yes.  80. 
not  take  the  objection  in  season.  Green-  See  also  West  v.  Randall,  2  Mason,  181 ; 
wood  V.  Churchill,  1  Myl.  &  K.  669.  The  Banks  v.  Walker,  2  Sand.  Ch.  844 ;  Post, 
reason  why  multifariousness  must  be  $  680,  681,  638-641.  Perhaps  in  strict- 
taken  by  the  defendant  by  demurrer,  ness  of  language  it  would  be  more  cor- 
and  not  at  the  hearing,  is  said  by  Lord  rect  to  call  it  a  misjoinder,  where  difierent 
Redesdale  to  be,  that  the  objection  of  and  distinct  claims  are  mixed  up  in  the 
multifariousness  proceeds  on  this  ground,  same  bill,  against  the  same  defendant 
that  though  the  union  of  distinct  matters  Campbell  v.  Mackay,  1  Myl.  &  Cr.  618. 
in  some  cases  avoids  multiplicity  of  suits.  See  also  Attorney  General  v.  St.  John's 
yet  it  creates  unnecessary  trouble  and  College,  7  Sim.  241 ;  [Newland  v.  Rogers, 
expense  to  the  party  who  has  no  concern  8  Barb.  Ch.  482 ;  ]  Post,  §  630^-632.  See 
with  the  other  transaction,  by  putting  Hoggart  o.  Cutts,  Cr.  &  Fhill.  204;  Big^ 
him  to  the  trouble  and  expense  of  a  liti-  nold  v.  Audland,  11  Sim.  24,  where  a  de- 
gated  question,  with  which  he  has  noth-  murrer  to  a  bill  of  interpleader  was  held 
ing  to  do.  This  can  be  taken  advantage  multifarious ;  Post,  §  284,  291. 
of  only  by  demurrer ;  because,  if  the  de-  «  Mitf.  Eq.  PI,  by  Jeremy.  181 ;  Coop- 
fendant  answer,  the  expense  is  in  a  great  er,  Eq.  PL  183 ;  Ward  v.  Northumber- 
measure  incurred,  and  it  will  be  too  late  land,  2  Anst.  469 ;  Bouverie  v,  Pren- 
for  him  to  complain  when  he  chooses  to  tice,  1  Bro.  Ch.  200 ;  Berke  v.  Harris, 
suffer  the  cause  to  proceed  to  a  hearing.  Hardr.  837 ;  Whaley  v,  Dawson,  2  Sch. 
Whaley  v,  Dawson,  2  Sch.  &  Lefr.  871.  &  Lefr.  371 ;  West  v,  Randall,  2  Mason, 
As  to  misjoinder  of  parties,  see  Ante,  201 ;  Brinkerhoff  v.  Brown,  6  Johns.  Ch. 
S  208, 237 ;  Post,  §  609, 680,  688-641,  644.  139 ;  Fellows  v.  FeUows,  4  Cowen,  682 ; 
As  to  cases  where  the  objection  of  multi-  [White  v.  White,  6  Gill,  381 ;]  Post, 
fariousness  has  been  oveijrnled,  see  Post,  §  680. 
§  278  a,  280,  284  a,  630-640 ;  Hoggart  v. 
Cutts,  Cr.  &  PhiU.  204. 
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ten  TvhoUy  unconnected  with  each  other ;  and  thus  the  proofs,  ap- 
plicable to  each,  would  be  apt  to  be  confounded  with  each  other,  and 
great  delays  would  be  occasioned  by  waiting  for  the  proofs  respect- 
ing one  of  the  matters,  when  the  others  might  be  fully  ripe  for  hear- 
ing.^ Indeed,  courts  of  equity,  in  cases  of  this  sort,  are  anxious  to 
preserve  some  analogy  to  the  comparative  simplicity  of  proceedings 
at  the  common  law,  and  thus  to  prevent  confusion  in  their  own 
pleadings,  as  well  as  in  their  own  decrees.^ 

§  271  a.  But  the  objection  must  still  be  confined  to  cases,  where 
the  case  of  each  particular  defendant  is  entirely  distinct  and  sepa- 
rate in  its  subject-matter  from*  that  of  the  other  defendants ;  for . 
the  case  against  one  defendant  may  be  so  entire,  as  to  be  incapa- 
ble of  being  prosecuted  in  several  suits ;  and  yet  some  other  de- 
fendant may  be  a  necessary  party  to  some  portion  only  of  the  case 
stated.  In  the  latter  case,  the  objection  of  multifariousness  could 
not  be  allowed  to  prevail.^  So,  it  is  not  indispensable,  that  all  the 
parties  should  have  an  interest  in  all  the  matters  contained  in  the 
suit ;  it  will  be  sufficient,  if  each  party  has  an  interest  in  some 
matters  in  the  suit,  and  they  are  connected  with  the  others.^  (a) 

1  Whaley  v.  Dawson,  2  Sch.  &  Lefr.  Robinson  o.  Cross,  22  Conn.  171 ;  McCabe 

871 ;  Berke  v,  Harris,  Hardr.  887 ;  Bojd  v.  BeUows,  1  Allen,  269.] 

9.  Hoyt,  6  Paige,  65;  Post,  §  680.    [To  >  Cooper.  Eq.  PI.  182;  Post,  §  680; 

support  the  objection  of  multifariousness,  [White  v.  White,  6  Gill,  381.] 

because  the  bill  contains  different  causes  *  Attorney  General  it.  Poole,  4  Myl.  & 

of  suit  against   the  same   person,  two  Cr.  17,  81 ;  Turner  r.  Robinson,  1  Sim. 

things  must  concur ;  first,  the  different  &  Stu.  813 ;  Attorney  General  v.  Cradock, 

grounds  of  suit  must  be  wholly  distinct;  8  Myl.  &  Cr.  86;  Post,  §  278  a.    Multi- 

secondly,  each  ground  must  be  sufficient  farionsness  as  to  one  defendant  consti- 

as  stated,  to  sustain  a  bill.   If  the  grounds  tutes  no  necessary  ground  of  objection 

1)e  not  entirely  distinct  and  unconnected ;  by  the  other  defendants ;  for  a  bill  may 

if  they  arise  out  of  one  and  the  same  be  multifarious  as  to  one  defendant,  and 

'transaction,    or    series  of   transactions,  not  as  to  the  rest.    Attorney  General  v. 

farming  one  course  of  dealing,  and  all  Cradock,  8  Sim.  466 ;  s.  c.  8  Myl.  &  Cr. 

tending  to   one  end ;  if  one  connected  86 ;  Post,  §  274  and  note,  284,  680,  688, 

story  can  be  told  of  the  whole,  the  ob-  630  and  note.    See  also  Lumsden  r.  Fra- 

jectlon  does  not  apply.    Bedsole  v.  Mon-  ser,  7  Sim.  666 ;  s.  c.  1  Myl.  &  Cr.  689 ; 

roe,  6  Ired.   Eq.  818.    See  Larkins  v.  Ante,  §  186  a. 

Biddle.  21  AU.  262  ;    Nail  v.  Mobley,  ^  Addison  o.  Walker.  4  Y.  &  Coll.  442. 

9  Ga.  278 ;  Halstead  v.  Shepard,  28  Ala.  See  Parr  ».  Attorney  General,  8  CI.  & 

658;  Dunn  9.  Cooper,  8  Md.  Ch.  46;  Fin.  436;  [Worthy  tr.  Johnson,  8  Ga.  288.] 

{a)  See  Kennebec  Railroad  v,  Portland  corporation  is  multifarious  if  it  is  brought 

Bailroad,  64  Maine,  173 ;  Arnold  it.  Ar-  against  both  the  officers  and  the  stock- 

nold,  0  R.  I.  807  ;  Waller  v.  Shannon,  63  holders,  the  grounds  of  whose  liability 

Hiss.  600.    A  bill  which  seeks  to  enforce  are  distinct,  and  depend  upon  facts  inde- 

a  statutory  liability  against  members  of  a  pendent  of  each  other ;  Cambridge  Water 
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§  272«  A  few  examples  may  illustrate  this  doctrine  of  multiffr- 
riousness  in  each  of  its  branches.  Thus,  if  an  estate  shoulc^be  sold 
in  lots  to  different  pei^sons,  the  purchasers  could  not  join  in  exhibit- 
ing one  bill  against  the  vendor  for  a  specific  performance;  for 
each  party's  case  would  be  distinct,  and  would  depend  upon  ils 
own  peculiar  circumstances ;  ^  and,  therefore,  there  should  be  a  dis- 
tinct bill  upon  each  contract.  On  the  other  hand,  the  vendor,  in 
the  like  case,  would  not  be  allowed  to  file  one  bill  for  a  specific 
performance  against  all  the  purchasers  of  the  estate,  for  the  same 
reason.^  So,  if  a  bill  should  be  brought  for  a  specific  performance 
upon  the  sale  of  an  estate,  it  would  be  multifariousness  to  include 
in  such  a  bill,  a  prayer  for  relief  against  third  persons,  who  should 
claim  an  interest  in  the  estate,  and  who  are  unconnected  with  the 
sale.^  Thus,  for  example,  if  a  purchaser  of  an  equity  of  redemp- 
tion under  a  contract  of  sale,  should  file  a  bill  for  a  specific  per* 
formance,  he  could  not  properly  join  the  mortgagee  in  such  bill, 
or  any  third  person,  claiming  an  interest  in  the  equity  of  redemp 

^  Cooper,    £q.   PI.    182;   Rayner   v.  Whitworth,    1    Mad.   86;   Lomsden  v. 

Julian,  2  Dick.  677 ;  Brookes  v,  Whit-  Fraser,  7  Sim.  655 ;  s.  c.  1  Myl.  &  Cr. 

worth,  1  Mad.  88 ;  Post,  $  580-588.  589. 

s  Cooper,  £q.  Pi.  182 ;   Brookes  v.        >  Mole  v  Smith,  Jac  490,  494. 

Works  V.    Somenrille   Dyeing   Co.    14  tain  of  the  directors,  and  certain  directors 

Gray,  198 ;  Pope  v.  Leonard,  115  Mass.  and  the  treasurer,  on  the  one  hand,  and 

286 ;  but  a  biU  against  the  officers  alone,  the  directors,  as  a  board,  on  the  other 

to  enforce  a  single  debt  against  them,  if  hand,  by  which  such  directors  and  the 

they  hare  a  common  interest,  and  are  treasurer  made  groat  profits  at  tiie  ez- 

nnder  the  same  liability,  is  not  mnlti-  pense  of  the  corporation,  and  praying  for 

f  arious  because  it  contains  sereral  dis-  restitution  of  such  profits,  and  for  discov- 

tinct  grounds  of  liability.    Pope  v.  8ala-  ery  as  to  the  fraudulent  transactions,  is 

manca  Oil  Co.  115  Mass.  286,  290.    A  not  multifarious.  Lewis  v.  St.  Albans  Iron 

bill  by  a  part  of  the  stockholders  of  a  Works,  50  Vt  477.    Nor  does  the  mere 

corporation,  which  alleges  an  illegal  vote  recital,  in  a  bill  for  fraud,  of  other  frauds 

of  the  directors  and  an  illegal  and  fraud-  by  some  of  the  defendants,  which  are  the 

ulent  payment  of  money,  in  pursuance  subjec^matter  of   another  bill,  filed  by 

thereof,  by  way  of  dividends  to  certain  the    plaintiff  at  the  same    time,  make 

stockholders,  who  witli  the  treasurer  are  the  bill  multifarious.    Brewer  v.  Boston 

made  defendanU,  and  prays  that  such  Theatre,  lOi  Mass.  87a    And  generally, 

stockholders  be  decreed    to   repay  the  if  the  plaintiffs  have  a  common  interest 

moneys  so  received ;  and  also  charges  in  all  the  matters  involTed  in  the  suit,  the 

fraud  and  mismanagement  against  the  objection  by  a  defendant  that  he  is  not 

treasurer,  and  prays  an  injunction  re-  concerned  in  the  whole  subject-matter  is 

straining  him  from  further  performing  one  the  allow&nce  of  which  is  in  the  dis- 

the  duties  of  his  office,  is  bad  for  multi-  cretion  of  the  court,  which  will  be  guided 

fiiriousness.    Winsor  v.  Bailey,  55  N.  H.  by  considerations  of  conrenience  under 

218.    But  a  bill  by  a  stockholder,  alleg-  the  circumstances  of  the  case.    Coates  r. 

ing  fraudulent  transactions  between  cer-  Legard,  L.  R.  19  £q.  56.    See  Post,  $  533. 
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tion,  who  had  not  joined  in  the  contract.^  (a)     So,  if  a  plaintiff 
should  appoint  A.,  B«,  and  C,  his  agents,  and  afterwards  he  should 

1  Tasker  v.  Small,  8  Myl.  k  Cr.  6S,  oept  for  the  purpose  of  redeeming  bis 

68-71.   On  ehls  occasion,  Lord  Cottenham  mortgage,  and  that  by  a  party  entitled  to 

laid :  "It  is  not  disputed,  that,  generally,  redeem.    This  bill  does  not  pray  any  re- 

to  a  bill  for  a  specific  performance  of  a  demption  of  Phillips's  mortgage,  and,  if  it 

contract  of  sale,  the  parties  to  the  con-  had,  the  plaintiff  would  not  be  entitled  to 

tract  only  are  the  proper  parties ;  and,  file  such  a  bilL    He  is  only  connected 

when  the  ground  of  the  Jurisdiction  of  with  the  property  by  having  contracted 

courts  of  equity  in  suits  of  that  Icind  is  to  purchase  the  equity  of  redemption, 

considered,  it  could  not  properly  be  othei^  and,  until  that  purchase  is  completed,  he 

wise.    The  court  assumes  jurisdiction  in  cannot  redeem  the  mortgage.    Phillips 

such  cases,  because  a  court  of  law,  giving  has  no  interest  in  the  specific  perform- 

damages  only  for  the  non-performance  of  anoe  of  the  contract ;  he  is  no  party  to 

the  condact.  In  many  cases  does  not  it;  and  the  performance  of  it  cannot 

afford  an   adequate   remedy.    But»   in  affect  his  security  or  interfere  with  his 

equity,  aa  well  as  at  law,  the  contract  remedies.    Supposing,  however,  that  it 

constitutes  tlie  right,  and  regulates  the  was  competent  for  the  plaintiff  to  redeem 

liabilities  of  the  parties ;  and  the  object  Phillips's  mortgage,  he  can  only  be  so 

of  both  proceedings  is  to  place  the  party  entitled  as  standing  in  the  place  of  the 

eomplaining  as  nearly  as  possible  in  the  mortgagor ;  but  a  mortgagee  can  never 

same  situation,  as   the   defendant   had  refuse  to  restore  to  his  mortgagor,  or 

agreed,  that  be  should  be  placed  in.    It  those  who  claim  under  him,  upon  repay- 

It  obvious,  that  persons,  strangers  to  the  ment  of  what  is  due  upon  the  mortgage, 

contract,  and,  therefore,  neither  entitled  the  estate,  which  became  vested  in  him 

to  the  right,  nor  subject  to  the  liabili-  as  mortgagee.    To  him  it  is  immaterial, 

ties,  which  arise  out  of  it,  are  as  much  upon  repayment  of  the  money,  whether 

strangers  to  a  proceeding  to  enforce  the  the  mortgagor's  title  was  good  or  bad. 

execution  of  it,  as  they  are  to  a  proceed-  He  is  not  at  liberty  to  dispute  it,  any 

ing  to  recover  damages  for  the  breach  of  more  than  a  tenant  is  at  liberty  to  dis- 

it    And  so  is  the  admitted  practice  of  pute  his  landlord's  title.    Phillips,  there- 

tbe  court    But  it  is  said,  that  tliis  case  fore,  is  bound,  upon  payment,  to  restore 

OQ^t  to  be  an  exception  to  the  rule,  be-  the  legal  estate  to  his  mortgagor,  or  to 

cause  Phillips,  in  whom,  as  first  mort-  those  who  claim  under  him.  By  Phillips's 

gagee,  the  legal  estate  is  vested,  is  not  mortgage  deed,  the  equity  of  redemption 

willing  to  convey  it  to  the  plaintiff,  the  was  reserved  to  SmalL    If  the  plaintiff 

purchaser,  without  having  competent  au-  could  show  such  equity  of  redemption  to 

thority  for  so  doing,^and  that,  the  ques-  be  vested  in  him,  he  would  be  entitled, 

tion  being  raised,  whether  the  legal  estate  upon  paying  the  mortgage  debt,  to  de- 

csn  be  so  conveyed,  Mrs.  Small  is  of  mand  a  reconveyance  of  the  estate,  with- 

neoessity  made  a  party  to  the  suit    This  out  regard  to  any  other  question  affecting 

proposition  assumes   two  points :   first  the  title  to  the  property.    I  am,  tliere- 

that  Phillips  is  himself  a  proper  party  to  fore,  of   opinion,  that  Phillips   himself 

the  suit ;  and,  secondly,  that  being  so,  it  is  not  a  proper  party  to  this  suit,  and 

is  competent  for  him  to  require  that  Mrs.  that  he  cannot,  by  not  himself  insisting 

Small  should  be  made  a  party  to  it.  upon  the  objection,  make  Mrs.  Small  a 

Phillips  is  merely  a  mortgagee,  against  proper  party ;  and  that,  even  if  he  were 

whom  no  bill  can  properly  be  filed,  ex-  himself  properly  made  a  defendant,  the 

(a)  See  Fenwick  v,  Bnlman,  L.  R.  9  Eq.  166 ;  Willard  v.  Tayloe,  8  Wall.  667. 
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retire  from  the  agency  or  firm,  and  then  the  plaintiff  should  appoint 
B.,  C,  and  D.,  agents  in  the  same  business,  if  an  account  were 
sought  against  each  of  the  agencies,  it  would  be  multifarious  to  join 
them  both  in  the  same  bill,  where  the  transactions  are  separate 
and  distinct  under  each  agency,  although  a  different  rule  might 
apply  if  the  second!  agency  was  understood  by  all  parties  to  be  a 
mere  continuation  of  the  first,  and  not  to  separate  the  transactions 
of  the  one  from  the  others.^ 

§  273.  So,  where  a  bill  was  brought  against  a  corporation  to 
establish  eight  charitable  bequests,  of  which  seven  were  for  the 
benefit  of  poor  members  of  the  corporation  exclusively,  and  the 
eighth  was  subject  to  a  fixed  payment  to  another  corporation,* 
which  made  the  latter  a  necessary  party  thereto ;  it  was  held,  that 
the  bill  was  multifarious ;  for  the  latter  corporation  had  no  inter- 
est in  the  other  seven  charities.^ 

§  274.  For  the  same  reason,  where  a  bill  by  a  creditor  sought 
an  account  against  an  executor  and  trustee  of  the  testator's  estate, 
and  also  to  set  aside  a  sale  made  by  the  executor  and  trustee  to  a 
purchaser,  who  was  made  a  party  to  the  bill ;  it  was  held  demur- 
rable for  multifariousness ;  for  the  purchaser  had  nothing  to  do 
with  the  general  settlement  of  the  accounts  of  the  estate,  and  ought 
not  to  be  involved  in  any  litigation  respecting  it.* 

objection  raised  by  him  at  the  bar,  though  against  other  persons  cUiming  an  interest 
not  by  his  answer, — for  by  his  answer  in  the  estate.  Such  was  his  opinion  in  a 
he  offers  to  reconvey  upon  being  paid  case  in  which  the  Tendor  was  pbuntifl^, 
his  mortgage  debt,  —  would  not  make  and  the  defendants  were  persons  wliom 
Mrs.  Small  a  proper  party.  But  it  was  the  vendor  sought  to  compel  to  join  in 
argued  at  the  bar,  tliat  the  plaintiff  was,  completing  the  title.  How  much  stronger 
in  equity,  invested  with  all  the  rights  of  is  the  objection  where  the  purchaaer  is 
Mrs.  Small,  upon  the  principle,  that  by  a  the  plaintiff,  and  the  only  connection  be- 
con tract  of  purchase,  the  purchaser  be-  tween  him  and  the  defendants  is  the  in- 
comes in  equity  the  owner  of  the  prop-  complete  disputed  contract." 
erty.  This  rule  applies  only  as  between  ^  Benson  v.  Hadfield,  5  Beav.  546. 
the  parties  to  the  contract,  and  cannot  be  '  Attorney  General  v.  Merchant  Tai- 
extended  so  as  to  affect  the  interest  of  lors'  Co.  1  Myl.  &  K.  189;  Post,  §  582, 
others.    If  it  could,  a  contract  for  the  588. 

purchase  of  an  equitable  estate  would  be  '  SaWidge  r.  Hyde,  Jac.  151 ;  8.  c.  6 
equivalent  to  a  conveyance  of  it  Before  Mad.  188.  In  this  case,  the  lord  chan- 
the  contract  is  carried  into  effect,  the  cellor  overruled  the  decision  made  by  the 
purchaser  cannot,  against  a  stranger  to  vice-chancellor,  reported  in  5  Mad.  188, 
the  contract,  enforce  equities  attaching  which  overruled  the  demurrer  by  t!ie 
to  the  property.  In  Mole  v.  Smith,  Jac.  purchaser.  On  that  occasion,  the  vioe- 
490,  Lord  Eldon  says,  that  when  a  bill  is  chancellor  said :  '*  To  this  bill,  the  de- 
filed for  a  specific  performance,  it  should  fendant.  Laying,  has  demurred  for  mul- 
not  be  mixed  up  with  a  prayer  for  relief  tifariousness ;  and  it  is  alleged  for  lilm. 
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§  274  a.  So,  where  d'evisees  and  legatees  brought  a  bill  against 
the  trustees  and  executors  under  a  will,  and  against  a  mortgagee 
of  a  part  of  the  estates,  alleging  collusion  between  the  trustees 
and  executors  and  the  mortgagee,  and  that  they  refused  to  compel 
the  mortgagee  to  account  for  the  rents  and  profits,  or  to  redeem 
the  mortgage,  and  the  bill  prayed  for  an  account  of  the  testator's 
effects,  and  that  the  mortgage  might  be  redeemed ;  the  bill  was 
held,  on  a  demurrer  by  the  mortgagee,  to  be  multifarious ;  for  the 
mod^agee  had  nothing  to  do  with  the  general  settlement  of  the 
accounts  of  the  estate.^ 

thAt  he  hat  no  concern  with  the  general  rioos,  if  it  is  confined  to  enforcing  the 

accounts  of  the  testator's  estate,  and  that  particular  debts  in  regard  to  which  it  al- 

he  ought  not  to  be  joined  as  a  party  in  a  leges  collusion  between  the  debtor  and 

suit  for  such  purposes ;  but,  that,  if  it  the  executors  and  trustees.    See  Bouck 

were  thought  fit  to  impeach  the   sale  v.  Bouck,  L.  R.  2  £q.  19.    A  bill  is  mul- 

made  to  him,  it  ought  to  have  been  the  tifarious,  which  seeks  to  redeem  a  mort- 

sobject  of  a  distinct  bill.    In  order  to  de*  gage  of  an  entire  estate,  and  a  subsequent 

tennine,  whether  a  suit  Is  multifarious,  mortgage  by  one  tenant  in  common  of 

or,  in  other  words,  contains  distinct  mat-  his  share  in  a  part  of  the  estate.    White 

ten,  the  inquiry  is  not,  as  this  defendant  v.  Curtis,  2  Gray,  467.    In  this  case  Mer- 

sapposes,  whether  each  defendant  is  con-  rick,  J.,  said :  **  Though  there  is  no  posi- 

nected  with  erery  branch  of  the  cause,  tive  or  inflexible  rule  as  to  what,  in  the 

bot  whether  the  plaintiff's  bill  seeks  re-  sense  of  courts  of  equity,  shall  constitute 

lief  in  respect  of  matters,  which  are  in  multifariousness,  it  is  sufiBLciently  plain 

their  nature  separate  and  distinct    If  the  that  the  present  bill  is  fairly  obnoxious 

object  of  the  suit  be  single,  but  it  hap-  to  that  objection.    Distinct  and  uncon- 

pens,  that  different  persons  have  sepa-  nected  matters  are  united  in  it.  It  alleges 

rate  interests  in  distinct  questions,  which  two  independent   causes    of  action,  in 

arise  out  of  that  single  object,  it  neces-  which  all  the  plaintiffs  have  not  a  common 

sarily  follows,  that  such  different  persons  interest.  .  And  to  meet  these  allegations, 

must  be  brought  before  the  court,  in  or-  the  defendants  would  be   subjected  to 

der  that  the  suit  may  conclude  the  whole  the  inconvenience  and  disadvantage  of 

sulgect.     Here,  the  bill  has  the  single  combining  in  their  answer  and  defenc6 

object  of  an   account  of    the  real  and  the  various  separate  and  disconnected 

personal  estate  of  this  testator ;  and  that  matters  which  have  relation  to  these  sev- 

scoonot  in  part  depends  upon  the  ques-  eral  causes  of  complaint.    All  the  plain- 

tion  whether  the  defendant.  Laying,  is,  tiffs  have  a  joint  interest  in  redeeming 

or  not,  to  be  considered  as  the  purchaser  the  estate  described  in  the  bill  from  the 

of  this  property."    See  Campbell  v.  Mao-  mortgage  upon  it,  which  was  made  to 

kay.  1  Myl.  &  Cr.  603,  617-625 ;  Ante,  Waite  and  Lynde  by  Richard  White,  in 

S  272  a ;  Post,  §  578  a.    See  also  Attor-  the  year  1827 ;  but  no  one  of  them,  ex- 

ney  General  u.  Cradock.  3  Myl.  &  Cr.  85,  cept  Mary  E.  White,  is  subject  to  any 

in  which  Salvidge  v.  Hyde  is  much  com-  liability  by  reason  of  the  conveyance  in 

meoted  on  by  Lord  Cottenham  ;  Lund  v,  mortgage  to  Nelson  Curtis,  executed  by 

Blanshard,  4  Hare,  9;  Post,  §  589,  note;  her  and  her  brother  Richard,  or  has  any 

[JadttOD  r.  Forrest,  2  Barb.  Ch.  576.]  right  of  redeeming  their  undivided  share 

1  Pearse  v.  Hewitt,  7  Sim.  471.    [The  of  the  estate  from  the  incumbrance  created 

distinction  is  that  the  bill  is  not  multifa-  by  it.    Besides  this,  it  is  to  be  considered 
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•  §  275.  So,  where  a  bill  was  brought  for  a  partition,  and  also  to 
set  aside  a  lease,  made  by  the  plaintiff  to  a  third  person,  of  a  part 
of  the  estate,  on  the  ground  of  fraud ;  it  was  held,  that  the  bill 
was  multifarious ;  for  the  parties  against  whom  the  partition  was 
sought,  ought  not  to  be  involved  in  any  litigation,  as  to  the  valid- 
ity of  the  lease,  in  which  they  had  not  any  interest.^ 

§  276.  So,  where  a  bill  was  brought  by  a  tenant  of  a  collieiy 
under  a  lease  and  a  subsequent  agreement,  for  an  account  under 
the  agreement,  against  the  executors  of  the  landlord,  and  also 
against  his  heir,  the  tenant  having  continued  to  hold  under  the 
latter  on  the  same  terms,  after  the  death  of  the  ancestor ;  it  was 
held,  that  the  bill  was  multifarious  in  joining  distinct  claims,  to 
wit,  one  against  the  executors,  and  one  against  the  heir ;  and  on 
that  occasion  it  was  said  by  the  courts  that  the  cases,  where  uncon- 
nected parties  are  allowed  to  be  joined  in  a  suit,  are,  when  there 
is  one  common  interest  among  them,  all  centring  in  the  point  in 
issue  in  the  cause.^  (a} 

that  the  two  mortgages  do  not  describe  Y.  &  Coll.  586,  that  a  court  ox  equity,  is 

or  incumber  exactly  tlie  same  estate ;  for,  making  partition,  will  have  regard  to  the 

before  the  last  mortgage  deed  was  exe-  sub-interests  acquired  under  one  tenant 

cuted,  a  considerable  portion  of  the  land  in  common  by  distinct  purchases  from 

wliich  was  embraced  in  the  former  had  him. 

been  taken  for  a  public  highway  and  ap-  *  Ward  v.  Northumberland,  2  Anst 

propriated  to  the  public  use.    The  rights  469,   477 ;    Cooper,    £q.  PI.  183.      See 

of  redemption  from  the  two  mortgages  also  Brinkerhoff  v.  Brown,  6  Johns.  Ch. 

are  therefore  not  only  not  in  the  same  par-  189 ;  Fellows  i^.  Fellows,  4  Cowen,  682. 

ties,  but  the  terms  and  conditions  upon  The  cases  here  referred  to  are  included 

which  they  arc  respectively  entitled  to  in  the  class  where  a  right  of  fishery  la 

exercise  their  several  rights  are  necessa-  claimed  against  many  persons  ;  or  a  right 

rjly  and  essentially  different    The  com-  of  common  by  or  against  many  persons ; 

bination  of  these  separate  and  discon>  or  a  right  to  duties  against  many  persona, 

nected  matters  in  one  bill  therefore  makes  See  Ante,  §  121,  124,  125;  Cooper,  Eq. 

it  multifarious  :  and  for  this  cause  the  PL  40,  41, 184  ;  2  Mont.  Eq.  PI.  94,  note 

demurrer,  which  is  the  proper  mode  of  (A.  L.).    See  Boyd  v.  Hoyt,  5  Paige,  65, 

taking  advantage  of  such  an  objection,  which  seems  to  have  proceeded  mainly 

must  be  sustained."    See  Ante,  §  271,  on  local  law,  and  local  statutes;   and 

and  Post,  §  530.]  Brinkerhoff  v.  Brown,  6.  Johns.  Ch.  189 ; 

^  Whaley  v.  Dawson,  2  Sch.  &  Lefr.  and  Fellows  v.  Fellows,  4  Cowen,  682, 

S67,  370,  371.    See  Story  v.  Johnson,  2  where  the  subject  was  much  discussed. 

(a)  So,  a  bill  against  a  person  who  has  junction  to  restrain  the  tenant  from  ez- 

sgreed  to  grant  a  lease  to  the  plaintiff,  ercising  rights  over  the  land  agreed  to  be 

and  a  tenant   of   the   intended   lessor,  leased,  contrary  to  the  terms  of  the  agree- 

claiming  under  a  lease  prior  to  the  agree-  ment,  is  multifarious.    Cousens  o.  Boee, 

ment,  praying  for  a  specific  performance  L.  R.  12  Eq.  866. 
by  the  lessor  for  a  lease,  and  for  an  in- 
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§  277.  For  the  same  reason,  an  author  cannot  file  a  joint  bill 
against  several  booksellers,  for  selling  the  same  spurious  edition 
of  his  work ;  for  there  is  no  privity  between  them  ;  and  his  right 
against  each  of  them  is  not  joint,  but  is  perfectly  distinct.^ 

§  278.  It  is  true,  that  in  this  last  case,  the  author  has  a  general 
right,  which  he  asserts  against  all  persons  whatever,  who  may  vio- 
late that  right ;  and,  therefore,  it  may  seem  at  first  view,  that  it 
would  be  proper  to  join  all  of  them,  although  not  in  privity  with 
each  other,  upon  the  same  ground  on  which,  in  the  case  of  a  sev- 
eral fishery,  upon  a  bill  of  peace,  persons  claiming  by  distinct 
titles,  not  in  privity  with  each  other,  msLj  be  joined.  Perhaps, 
the  true  distinction  between  the  cases  (if  there  be  any  substan- 
tial one)  is,  that  in  the  case  of  the  fishery,  the  right  asserted 
is  purely  local,  and  limited  to  a  few  persons,  who  have  a  common 
interest  against  the  right  set  up ;  and  that  common  interest  cen- 
tres in  the  point  at  issue  in  the  cause.  But  in  the  case  of  a  copy- 
right, the  claim  is  absolutely  against  the  whole  community ;  and 
it  is  not  fit,  in  such  a  case,  that  the  public  should  be  represented, 
or  bound  by  a  suit,  in  which  a  few  only  are  parties.' 

1  DUlj  V.  Doig,  2  Yes.  Jr.  486 ;  Cooper,  principles,  to  reconcile  the  cases  on  this 
Eq.  PI.  1S2, 188 ;  Brinkerhoif  v.  Brown,  suhject  In  the  case  of  the  Mayor  of 
6  Johns.  Ch.  166.  [In  Sheffield  Water-  York  v.  Pilkington,  1  Atk.  288,  which  was 
works  V.  Yeomans,  L.  B.  2  Ch.  8,  it  was  that  of  the  several  fishery  already  cited 
held,  thai  where  a  large  numher  of  per-  (Ante,  §  126),  Lord  Hardwicke  at  first 
sons  hare  similar  legal  claims,  all  de-  held  that  the  defendants  could  not  he 
pending  on  the  same  question,  against  Joined  in  the  hill  hecause  there  was  no 
one,  he  can,  hy  a  hill  filed  against  some,  privity,  and  they  held  hy  distinct  titles ; 
i«straiB  the  proceedings  of  all,  till  the  and,  therefore,  they  were  so  many  dis* 
validity  of  the  claims  has  heen  decided,  tinct  trespassers  upon  the  several  fishery. 
This  case  seems  to  have  been  decided  by  But  he  afterwards  changed  his  opinion, 
Vice-Chancellor  Kindersley,  and  affirmed  upon  the  ground,  as  it  should  seem,  that 
by  the  Lord  Chancellor,  Chelmsford,  to  prevent  multiplicity  of  suits,  hills  of 
vpon  the  ground  that  the  facts  presented  peace  had  been  allowed  to  be  brought, 
a  pn^r  case  for  a  bill  of  peace.  All  the  where  there  was  a  general  right  claimed 
claims  being  against  the  plaintiff  upon  by  the  plaintiff,  and  yet  there  was  no 
precisely  the  same  ground,  and  very  privity  between  the  plaintiffs  and  the 
numerous,  fifteen  hundred  in  all,  it  defendants,  nor  any  general  right  on 
seemed  an  outrage  upon  justice  to  re-  the  part  of  the  defendants;  and  many 
quire  separate  bills,  in  order  to  restrain  more  might  be  concerned  than  those  he- 
each  claimant,  or  to  allow  them  all  to  fore  the  court.  Lord  Eldon  in  Weale  v. 
proceed,  at  the  same  time,  to  enforce  West  Middlesex  Waterworks  Co.  1  Jac. 
their  claims,  when  one  decision  would  &  Walk.  800,  already  cited  (Ante,  §  120, 
settle  them  all,  and  veiy  probably  in  note),  considered  the  decision  to  have 
&vor  of  the  plaintiff.]  held  that  where  the  plaintiff  stated  an 

*  It  is  not  very  easy,  upon  general  exclusive  right,  it  signified  nothing  what 
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§  278  a.  On  the  other  hand,  there  may  be  cases,  in  which  mul- 
tifarious matters  of  distinct  natures  may  be  invoWed  in  the  bill ; 
and  yet,  from  the  objects  of  the  bill,  the  objection  of  multifa- 
riousness, as  to  a  particular  defendant,  ought  not  to  prevail.  Thus, 
for  example,  if  a  person  before  marriage  should  settle  a  fund  on  his 
wife  for  life,  and  after  her  death  on  the  children  of  the  marriage, 
and  the  trustees  were,  after  the  wife's  death,  authorized  to  apply 
the  interest  thereof  to  the  maintenance  of  the  children ;  and  after 
the  marriage  he  should  settle  another  fund  in  other  trustees  for 
similar  purposes ;  and  afterwards  he  should  by  his  will  make  a 
part  of  the  trustees  in  both  deeds  trustees  upon  certain  trusts  for 
the  benefit  of  his  children,  and  should  appoint  them  executors  of 

particttUr  rights  might  be  set  up  against  v.  Perkins,  4  Bro.  Pari.  Cas.  \5S ;  a.  c.  3 

him.    He  added  that  it  had  been  long  Bro.  Pari.  Cas.  602,  Tomlin's  edit.,  does 

settled  that  if  any  person  has  a  common  not  seem  to  have  recognized  the  dis- 

right  against  a  great  many  of  the  king's  tinction.    The  opinion  of  Lord  Longb- 

sabjects,  a  court  of  equity  will  permit  borough,  in  Dilly  p.  Doig.  2  Yes.  Jr.  486,  is 

him  to  file  a  bill  against  some  of  them,  Tery  imperfectly  and  obscurely  given ; 

taking  care  to  bring  so  many  persons  be-  and  the  language  imputed  to  him  seems 

fore  the  court  that  their  interests  may  be  open    to    misrepresentation.    He    said : 

such  as  to  lead  to  a  fair  and  honest  sup-  "  The  right  against  the  different  booksel- 

port  of  the  public  interest.    This  Ian-  lers  is  not  joint,  but  perfectly  distinct ; 

guage  seems  reiy  applicable  to  the  claim  there  is  no  privity."    "  In  the  case  cited 

of  a  copyright  against  many  violators.  (The  Mayor  of  York  i;.  Pilkington),  the 

On  the  other  hand,  in  Hilton  v.  Lord  bill  was  to  prevent  multiplicity  of  suits. 

Scarborough,  4  Yin.  Abr.  425,  pi.  Sb ;  One  general  right  was  liable  to  invasion 

B.  0.  2  Eq.  Abr.  171,  D.,  Lord  Maccles-  by  all  the  world.    So,  a  bill  to  establish 

field  held  that  a  bill  to  be  quieted  in  the  the  custom  of  a  mill.    They  stand  upoa 

possession  of  an  ancient  ferry,  used  with  a  distinct  ground.    I  do  not  remember 

a  rope  over  the   river  Ware,  brought  any  case  upon  patent-rights,  in  which  a 

against  twenty  defendants,  who  had  cut  number  of  people  have  been  brought  be- 

the  rope  (probably  at  different  times),  fore  the  court  as  parties,  acting  all  sepa- 

did  not  lie ;  for,  he  said,  that  the  plaintiff  rately  upon  distinct  grounds."   Now,  the 

might  have  trespass  for  cutting  the  rope,  case  before  his  lordship  was  one  of  a 

and  a  ferry  is  in  the  nature  of  a  public  general  right,  liable  to  invasion  by  all 

highway ;  and  a  bill  does  not  lie  to  i>e  the  world,  and  the  bill  would  prevent  a 

quieted,  in  the  possession  of  a  highway,  multiplicity  of  suits.    I  cannot  but  sus- 

That  would  be  to  enjoin  all  the  people  of  pect  an  error  in  the  reporter,  and  that 

the  whole  kingdom.    Mitf.  Eq.  PI.  by  his  lordship  meant  to  make  a  distinction 

Jeremy,  148 ;  2  Story  Eq.  Jur.  §  858.  between  such  rights,  as  the  right  of  the 

This  case  would  seem  to  point  to  a  dis-  plaintiff  of  a  universal  nature,  against  all 

tinction  between  a  public  right  and  a  the  world,  and  open  to  invasion  by  all, 

private  right  asserted  by  the  defendants,  and  a  mere  private  right,  such  as  a  right 

and  also  between  a  claim  of  the  plaintiff  to  a  private  several  fishery,  or  a  private 

in  derogation  of  a  public  right  and  one  right  of  custom  to  a  mill,  thus  taking 

merely  in  derogation  of  private  or  local  the  very  distinction  in  2  Eq.  Abr.  171. 

rights.   But  the  case  of  Mayor  of  London  See  Post,  §  580-540. 
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his  will  and  guardians  of  his  children  in  conjunction  with  his 
wife ;  if,  after  his  death,  a  bill  should  be  filed  by  the  wife  and 
children  against  all  the  trustees  in  the  deed,  for  an  account  and 
execution  of  the  trusts,  although,  at  first  view,  it  might  seem  open 
to  the  objection  of  multifariousness,  yet,  inasmuch  as  all  the  plain- 
tiffs have  a  common  interest  in  the  execution  of  all  the  trusts, 
and  there  cannot  be  a  due  execution  of  some  of  the  trusts,  with- 
out involving  the  consideration  of  all  the  trusts  arising  under  the 
deed  and  the  will,  the  court  would  not  suffer  the  objection  to  pre- 
Tail.^(a)    So,  if  the  bill  should  contain  several  matters,  all  of 

1  Attorney  General  v.  Poole,  4  Myl.  tremely  mischieTons  if  such  a  rule  were 
St  Cr.  17,  81 ;  Campbell  v.  Mackay,  7  ettablished  in  point  of  law.  No  possible 
Sim.  664 ;  s.  c.  on  Appeal,  1  Myl.  &  Cr.  advantage  could  be  gained  by  it ;  and  it 
608.  In  delivering  his  judgment  In  this  would  lead  to  a  multiplication  of  suits  in 
last  case,  the  circumstances  of  which  are  cases  where  it  could  answer  no  purpose 
bnt  imperfectly  stated  in  the  text.  Lord  to  have  the  subJec^matter  of  the  contest 
Cottenham  said :  "  The  first  observation  split  up  into  a  variety  of  separate  bills, 
that  occurs  is  that,  although  the  defend-  To  lay  down  any  rule  applicable  uni- 
ants  are  not  all  trustees  of  the  same  versally,  or  to  say  what  constitutes  mul- 
deeds,  the  suit  seeks  some  relief  against  tifariousness,  as  an  abstract  proposition, 
all  of  them,  and  that  there  is  a  common  is,  upon  the  authorities,  utterly  impossi- 
interest  in  aU  the  plaintiffs  under  aU  the  ble.  The  cases  npon  the  subject  are 
instruments.  The  proposition  contended  extremely  various,  and  the  court  in  de- 
finr  on  behalf  of  th^  demurring  parties  is,  ciding  them  seems  to  have  considered 
that,  as  a  general  rule,  —  and  the  rule  is  what  was  convenient  in  particular  cir- 
snpposed  to  1>e  supported  by  the  dicta  of  cumstances,  rather  than  to  have  at- 
8ir  John  Leach,  in  Salvidge  v,  Hyde,  6  tempted  to  lay  down 'any  absolute  rule. 
Mad.  138, 'it  never  can  be  permitted  The  language  of  Sir  John  Leach,  in 
that  distinct  matters  should  be  united  in  Salvidge  v.  Hyde,  is  of  course  to  be 
the  same  record.  The  proposition,  of  understood  with  reference  to  the  particu- 
coarse,  if  carried  to  its  full  extent,  would  hu*  case  before  him  ;  and,  considered  in 
go  to  prevent  the  uniting  several  instru-  that  pouit  of  view,  it  was  perfectly 
menta  m  one  bill,  although  the  same  correct,  although,  stated  as  a  general 
parties  were  liable  in  respect  of  each,  proposition,  it  would  run  counter  to  a 
and  the  same  parties  were  interested  In  numerous  class  of  cases.  The  only  way 
the  property,  which  was  the  subject  of  of  reconciling  the  authorities  upon  the 
each.  So  that  if,  for  instance,  a  father  subject  is  by  adverting  to  the  fact  that, 
executed  three  deeds,  all  vesting  propetty  although  the  books  speak  generally  of 
in  the  same  trustees,  and  upon  similar  demurrers  for  multifariousness,  yet  in 
trusts  for  the  benefit  of  his  children,  al-  truth  such  demurrers  may  be  divided 
though  the  instruments  and  the  parties  into  two  distinct  kinds.  Frequently  the 
beneficially  interested  under  all  of  them  objection  raised,  though  termed  multi- 
were  the  same,  it  would  be  necessary  to  ftriousness,  is,  in  fact,  more  properly 
have  as  many  suits  as  there  were  instru-  misjoinder ;  that  is  to  say,  the  .cases  or 
nients.  That  la  a  proposition  to  which  I  ckims  united  in  the  bill  are  of  so  different 
do  not  assent    It  would,  indeed,  be  ex-  a  character,  that  the  court  will  not  permit 

(a)  Pointon  v.  Fointon,  L.  R.  12  £q.  647. 
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which  may  come  into  consideration  (as,  for  example,  dn  taking  an 

account)  as  prayed,  for,  although  relief  may  ultimately  be  given  in 

them  to  be  litigated  in  one  record.  It  not  neoessarily  connected,  because  he 
may  be  that  the  plaintiffs  and  defendants  was  interested  in  one  part  of  it  as  owner 
are  parties  to  the  whole  of  the  trans-  of  the  mine,  in  the  other  as  representing 
actions  which  form  the  subject  of  the  his  father.  But  his  defence  was,  tiiat  it 
suit ;  and,  neyertlieless,  those  transactions  was  improper  to  join  in  one  record  a  case 
may  be  so  dissimilar  that  the  court  will  against  him  as  representatire  of  his 
not  allow  them  to  be  joined  together,  but  father,  and  a  case  against  him  arising 
will  require  distinct  records.  But  what  out  of  transactions  in  which  he  was 
is  more  iamiiiarl/  understood  by  the  personally  concerned.  The  form  of  his 
term  multifariousness,  as  applied  to  a  demurrer  was  that  there  was  an  improper 
bill,  is  where  a  party  is  able  to  say  he  is  joinder  of  the  8ubjec^matter8  of  the  suit 
brought  as  a  defendant  upon  a  record,  Lord  Beverley's  demurrer  again  was 
with  a  large  portion  of  which,  and  of  the  totally  different ;  it  was  in  the  usual 
case  made  by  which,  be  has  no  connec-  form  of  a  demurrer  for  multifariousness, 
tion  whatever.  The  form  of  demurrers  and  proceeded  op  the  ground  that,  by 
for  multifariousness  stnngly  illustrates  including  transactions,  which  occurred 
this  distinction,  at  least  as  it  used  to  be  between  the  plaintiff  and  the  other  de- 
understood  ;  for  the  old  form  of  the  de-  fendant,  with  transactions  between  the 
murrers,  upon  the  last-mentioned  ground,  plaintiff*  and  the  late  duke  (with  the 
went  on  to  state  the  evil  of  uniting  dis-  latter  of  which  only  Lord  Beverley  could 
tinct  matters  in  one  record,  whereby  have  any  concern),  the  bill  was  drawn  to 
parties  were  put  to  great  and  useless  an  unnecessary  length,  and  the  demurring 
expense,  an  objection  which  has  no  ap-  party  exposed  to  improper  and  useless  ex- 
plication in  a  case  of  misjoinder.  The  pense.  Both  demurrers  were  allowed,  and 
distinction  is  clearly  taken  in  a  case  both,  it  may  be  said,  in  a  ^sense,  were  al- 
which  has  been  very  much  relied  upon,  lowed  for  multifariousness  ;  ];>ut  it  is  obvi- 
but  which  by  no  means  bears  out  the  ous  that  the  real  objection  was  very  differ- 
proposition  it  was  cited  to  support,  —  ent  in  the  two  cases.  In  Harrison  v.  Hogg, 
the  case  of  Ward  v.  The  Duke  of  North-  2  Ves.  Jr.  823,  which  was  also  more  prop- 
umberland,  2  Anst.  469.  In  that  case  the  erly  a  case  of  misjoinder,  the  plaintiff^ 
plaintiff*  had  been  tenant  of  a  colliery  endeavored  to  unite  In  one  record  a  de- 
under  the  preceding  Duke  of  North-  mand,  in  which  all  the  plaintiffs  jointly 
umberland,  and  continued  also  to  be  had  an  interest,  with  a  demand  in  which 
tenant  under  his  son  and  successor,  the  .only  one  of  them  had  an  interest ;  and 
then  duke ;  and  he  filed  a  bill  against  the  the  demurrer  was  allowed  upon  the 
then  duke  and  Lord  Beverley,  who  were  ground  that  the  subject-matters  were 
the  executors  of  their  father,  seeking  such  as,  in  the  opinion  of  the  court, 
relief  against  them  in  respect  of  trans-  ought  not,  according  to  the  rules  of 
actions,  part  of  which  took  place  in  the  pleading,  to  be  included  in  one  suit  In 
lifetime  of  the  former  duke,  and  part  Ssxton  v.  Davis,  18  Ves.  72,  the  suit 
between  the  plaintiff  and  the  then  duke,  prayed  an  account  against  the  repre- 
af ter  his  father's  decease.  To  tiiis  bill  sentatives  of  a  bankrupt's  assignees,  and 
the  defendants  put  in  separate  demur-  against  Davis,  a  person  who  claimed 
rers,  and  the  forms  of  the  two  demurrers,  through  those  assignees,  and  also  against 
which  were  very  different,  clearly  illus-  a  person  who  had  been  his  assignee 
trate  the  distinction  I  have  adverted  to.  under  the  Insolvent  Debtors'  Act;  and 
The  duke  could  not  say  that  there  was  there  also  the  bill  was  held  to  be  bad  for 
any  portion  of  the  bill  with  which  he  was  multifariousness.  One  of  the  cases  which 
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respect  to  some  of  them  only,  yet  the  bill  ^ill  not  be  deemed  mul- 
tifarious*^ 

(like  that  of  Lord  Beverley  in  Ward  v.  and  that  it  has  always  exercised  a  dis- 
The  Duke  of  Northumberland)  applies  cretion  in  determining  whether  the  sub- 
to  the  situation  of  a  party,  brought  be-  ject-matters   of   the    suit   are  properly 
fore  the  court  as  a  defendant  on  the  joined  or  not.    It  is  not  rery  easy,  a 
record,  where  he  has  an  interest  in  a  priorit  to  say  exactly  what  is,  or  ought 
portion  only  of  the   subject-matter,  is  to  be,  the  line  regulating  the  course  of 
Salvidge  v.  Hyde,  5  Mad.  188,  in  which  pleading  upon  this  point.    All  that  can 
tlie  demurrer,  though  overruled  by  the  be  done  is,  in  each  particular  case  as  it 
TiceK^hancellor,  was  afterwards  allowed  arises,  to   consider   whether   it   comes 
by  Lord  Eldon   on   appeal.    Jac.   151.  nearer  the  one  class  of  decisions  or  the 
That  was  a  bill  to  administer  a  testator's  other.    A  remarkable  illustration  of  the 
estate,  and  to  set  aside  a  sale  made  of  a  distinction,  taken  by  the  court,  is  to  be 
part  of  it  by  the  executor  to  a  purchaser,  found  in  The  Attorney  General  v.  The 
Sir  John  Leach's  judgment  proceeded  Mercliant    Tailors'    Company, '  6   Sim. 
upon  the  principle  that  as  the  primary  288,  and   1  Myl.  &  K.  189.    That  was 
object  of  the  suit  was  the  administration  an  information  praying  the  due  adminis- 
of  the  estate,  and  the  estate  could  not  be  tration  of  a  number  of  charitable  trusts, 
eflectually  administered  without  ascer-  all  of  which  had  a  common  object ;  that 
taining  whether  the  sale  was  to  stand  or  is  to  say,  although  they  varied  in  their 
be  set  aside,  the  purchaser  was  properly  terms,  and  to  a  certain  degree  in  their 
made  a  party  on  the  record,  with  a  view  object,  there  was  still  a  great  similarity ; 
to  the  decision  of  that  question.    When  the  funds,  in  all  of  them,  being  applicable 
the  demurrer  came  before  Lord  Eldon  on  to  loans  for  the  benefit  of  freemen  of  the 
appeal,  his  lordship  did  not  consider  that  corporation  of  Merchant  Tailors.   In  one 
drcumstance  a  sufficient  ground  of  ex-  of  those  trusts,  however,  another  corpo- 
ception  to  the  general  rule ;  an3  he  held,  ration  had  such  an  interest  as,  in  the 
that  the  defendant,  claiming  as  a  pur-  opinion  of  the  appellate  court,  rendered 
chaser  from  the  executor,  had  a  perfectly  that  other  corporation  a  necessary  party 
distinct  case,  and  had  a  right  to  have  to  the  suit,  before  the  particular  trust  in 
that  case  discussed  and  decided  by  itself,  which  it  was  concerned  could  be  carried 
without  being  mixed  up  in  a  suit  for  Into  execution ;  and  it  was  there  con- 
tfae  general  administration  of  the  estate,  tended,  that  those  charities  could  not  be 
What  would  be  required  in  order  to  sup-  united  in  one  information,  because  they 
port  the  defendants' proposition,  would  be  were  of  different  foundations,  and  de- 
tome  case  in  which,  there  being  a  common  pended  upon  different  grants,  and  that  it 
interest  in  the  plaintiffs,  and  the  defend-  was  therefore  a  misjoinder,  or,  according 
ants  representing  and  being  interested  in  to  the  language  of  the  demurrer,  multi- 
all  the  different  questions  raised  on  the  re-  farious,  to  unite  so  many  different  objects 
cord,  and  the  suit  having  a  common  ob-  in  one  suit.    The  court,  however,  did  not 
ject,  a  demurrer  for  multifariousness  had  acquiesce  in  that  reasoning ;   but  held 
been  snccessfVil.    No  case  has  been  pro-  that,  in  so  far  as  the  defendants  had  a 
duced  to  show  that  the  court  will  not  per*  common  responsibility,  and    the  trusts 
mittuch  a  suit  to  be  instituted.  But,  in  the  had  a  common  object,  the  charities  were 
course  of  the  argument,  cases  were  re-  all  properly  joined  ;  but  there  being  one 
fened  to,  which  prove,  when  examined,  particular  charity,  in  which  a  third  party 
that  the  court  has  not  gone  that  length,  had  such  an  interest  as  to  make  him  a 
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§  279.   All  the  foregoing  are  cases,  iirhere  the  objection  of  mul- 
tifariousness arises  on  account  of  various  defendants  being  improp- 

neoessaiy  party,  if  the  trusts  of  it  were  to  where  there  is  a  common  liability  and  a 
be  administered,  the  court  considered  common  interest,  the  common  liability 
that  the  administration  of  that  charity  in  defendants  aud  the  common  interest  in 
could  not  be  comprised  in  the  same  in-  plaintiffs,  different  grounds  of  property 
formation  with  Uie  rest;  not  on  the  cannot  be  united  in  one  and  the  same 
ground  of  a  misjoinder,  but  according  to  record.  On  the  contrary,  both  those 
the  ordinary  form  of  the  objection,  be-  cases  are  consistent  with  the  doctrine 
cause  the  party,  so  made  a  defendant  on  that  they  may  be  so  united.  The  case  of 
account  of  his  interest  in  that  single  Turner  v.  Robinson,  1  Sim.  &  Sto.  313, 
charity,  had  no  connection  with  the  other  which  was  also  referred  to  in  the  argu- 
charities,  and  was  involved  by  the  suit  in  ment,  was  a  very  strong  case ;  and  I 
complicated  and  expensive  proceedings,  believe  the  present  vice-chancellor  has 
although  he  was  concerned  with  a  small  said  of  it  that  he  could  not  acquiesce  in 
part  only  of  the  subject-matter  in  litiga-  the  propriety  of  the  judgment  Neverthe- 
tion.  The  decision  of  the  present  vice-  less,  it  shows  the  opinion  of  the  learned 
chancellor,  in  Th^  Attorney  General  v.  judge,  who  decided  it,  and  proves  how 
The  Goldsmitlis'  Company,  6  Sim.  670,  little  disposed  he  was  to  entertain  the 
went  upon  the  same  principle,  though  it  objection  of  multifiuiousness,  where  the 
came  to  a  different  conclusion;  for  his  justice  of  the  case  did  not  absolutely 
honor,  in  givingjudgment,  plainly  showed  require  it.  The  case  of  Knye  r.  Moore, 
that  he  considered  the  rule,  which  1  be-  1  Sim.  &  Stu.  61,  was  a  very  remarkable 
fore  stated  to  be  extracted  from  The  instance  of  the  court  deciding  against  an 
Attorney  General  o.  The  Merchant  Tail-  objection,  which  more  properly  would  be 
ors'  Company,  as  the  rule  to  be  adopted  a  misjoinder ;  and  it  is  not,  therefore,  in 
in  practice.  In  that  case,  there  were  strictnest  to  be  classed  with  other  cases, 
several  distinct  defendants  and  several  which  I  have  already  mentioned.  There, 
distinct  charities.  The  information  stated  a  mother,  who  claimed  an  annuity  for 
the  trust  of  one  of  the  charities,  and  then  herself,  joined  her  children  with  her  as 
alleged  the  existence  of  several  others  for  co-plaintifls,  in  a  bill,  the  object  of  which 
similar  purposes,  but  without  setting  out  was  to  establish  two  distinct  claims, 
or  specifying  the  original  endowments ;  arising  under  separate  instruments ;  the 
and  his  honor  held,  that  what  the  in-  mother  claiming  an  annuity  under  one, 
formation  so  alleged  was  not  sufficient  to  and  the  mother  and  children  claiming 
show  to  the  court  that  the  other  trusts  the  benefit  of  a  settlement  under  the 
were  of  so  similar  a  nature,  as  to  justify  other ;  and  that  was  held  not  to  be  multi- 
their  being  united  in  one  record.  That  farious.  In  Kensington  v.  White,  8  Price, 
such  was  the  view  on  which  the  court  164,  a  bill  was  filed  by  seventy-two 
proceeded,  is  manifest  from  the  language  underwriters  to  restrain  several  actions 
of  lus  honor's  judgment.  '  If  (observes  on  different  policies  cflected  upon  differ- 
his  honor  in  that  case),  it  had  been  so  ent  ships.  The  defendants,  indeed,  had 
alleged  in  the  information  as  to  show  that  a  common  interest  in  all,  because  they 
the  character  of  all  these  other  bequests  were  the  owners  of  the  ships,  and  plain- 
was  homogeneous,  though  there  might  tiffs  in  all  the  actions;  but  here  were 
be  minute  differences  between  them,  they  seventy-two  individuals,  all  not  only 
might  all  have  been  comprised  in  the  liable  to  separate  actions,  but  actually  de- 
same  information.'  The  result  of  the  fendants  in  separate  actions,  united  to- 
principles,  to  be  extracted  from  those  gether  against  the  parties,  who  were 
two  cases,  negatives  the  proposition,  that  plaintifb  in  all  the  actions,  for  the  pmN 
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erly  joined  in  a  suit  upon  distinct  and  independent  matters.  But 
the  like  principle  equally  applies  to  an  improper  joinder  of  plain- 
tiffs, who  claim  no  common  interest,  but  assert  distinct  and  several 
claims  against  one  and  the  same  defendant.^  Thus,  for  example, 
if  two  plaintiffs  should,  in  one  bill,  bring  a  joint  demand,  and  a 
seyeral  demand,  against  the  same  defendant,  it  would  be  demur- 
rable on  the  ground  of  multifariousness.^  So,  if  two  plaintiffs, 
claiming  under  distinct  promissory  notes  given  to  them  severally, 
should  file  a  joint  bill  on  account  thereof.  So,  if  two  plaintiffs, 
who  had  given  distinct  and  several  promissory  notes  to  the  defend- 
ants, should  file  a  joint  bill  to  recover  back  money  paid  by  them 
severaUy  to  the  defendants  on  those  notes,  it  would  be  demurrable ; 
for  the  several  contracts  have  no  connection  with  each  other.' 
So,  if  A.,  B.,  and  C,  being  the  next  of  kin,  and  D.,  being  the  sole 
heir-at-law,  should  unite  in  one  suit  against  an  administrator,  for 
an  account  of  the  personal  and  real  estate  of  the  intestate,  the  bill 
would  be  n^ultifarious ;  for  the  claims  of  the  next  of  kin  to  an  ac- 
count of  the  personal  estate,  are  wholly  distinct  from  those  of  the 
heir  to  the  real  estate.^  So,  if  several  distinct  holders  of  scrip  or 
shares  in  a  loan  should  sue  on  behalf  of  themselves  and  all  others, 
to  have  their  subscriptions  refunded,  the  bill  would  be  multifa- 


pcMe  of  obtaining,  hy  one  bill,  a  discorery  641,  644.  As  to  misjoinder  of  plaintiffi 
io  aid  of  the  defence  against  all  the  in  a  bill  of  discovery  in  aid  of  a  defence 
actions  ;  and  that  was  held  in  the  Court  to  an  action  at  law,  see  Post,  §  669. 
of  Exchequer  not  to  be  multifarious.  It  ^  Harrison  t'.  Hogg,  2  Yes.  Jr.  823, 
is  not,  howerer,  necessary  for  the  present  328 ;  Cooper,  Eq.  PI.  183 ;  Boyd  i;.  Hoy t, 
purpose  to  carry  the  doctrine  to  any  6  Paige,  66. 
thing  like  that  extent.  This  is  simply  *  Yeaton  v.  Lenox,  8  Peters,  123. 
the  case  of  three  instruments,  under  *  Maud  v.  Acklom,  2  Sim.  831 ;  Dunn 
cmA  of  which  the  plaintifls  are  entitled  v.  Dunn,  2  Sim.  829.  There  is  an  appar- 
to  a  fond,  and  the  defendants  who  de-  ently  anomalous  decision  in  Turner  v. 
mor,  are  all  of  them  accounting  parties ;  *  Robinson,  1  Sim.  &  Stu.  813 ;  s.  c.  nom. 
the  only  peculiarity  in  the  case  being.  Turner  v.  Doubleday,  6  Mad.  94.  But  it 
that  the  defendants  are  not  all  parties  to  was  disapproved  of  in  a  later  case  cited 
all  the  instruments  in  respect  of  which  in  Dunn  v,  Dunn,  2  Sim.  829,  and  note 
the  relief  is  prayed."  Campbell  v.  Mac-  (a).  In  Lord  Foley  v.  Carlon,  Younge, 
kay,  1  Myl.  &  Cr.  617-626.  See  Post,  878,  an  objection  for  multifariousness,  in 
I  283-284  a,  680,  688,  641.  See  also  joining  several  defendants,  was  over- 
Lnmsden  v.  Eraser,  7  Sim.  666 ;  8.  o.  1  ruled.  But  it  does  not  appear  upon  what 
MyL  k  Cr.  689.  precise  ground  this  was  done,  although 
'  Exeter  College  v.  Rowland,  6  Mad.  probably  from  there  being  in  effect  a 
94 ;  Yeaton  v.  Lenox,  8  Peters,  123 ;  joint  charge  of  fraud  against  aU  the  de- 
Ante,  §  232,  236,  237 ;  Post,  §  609,  680,  fendanU. 
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rious ;  for  their  interests  and  demands  are  distinct  and  ser- 
eral.^  (a) 

§  279  a.  But  the  objection  of  misjoinder  does  not  apply,  where 
all  the  parties  plaintiffs  have  an  interest  in  the  suit,  although  it  is 
not  a  coextensive  interest.  Thus,  a  tenant  for  life  and  a  remain- 
der-man may  join  as  plaintiffs  in  the  same  suit  respecting  their 
interest  in  the  estate.  So,  a  widow  and  her  children,  who  have 
successive  interests  in  the  same  trust,  may  unite  as  plaintifib  in 
one  bill,  to  enforce  the  trust,  where  there  has  been  a  breach 
thereof,  as  well  against  a  stranger,  as  against  the  trustee.^ 

§  279  h.  It  has  also  been  said,  that  a  person  may  maintain  a 
suit,  as  sole  plaintiff,  although  uniting  in  himself  several  charac- 
ters, having  distinct  conflicting  rights  in  the  subject-matter  of  the 
suit.  But  the  court  in  a  suit  so  constituted  will  not  decide  upcxi 
the  conflicting  rights  vested  in  the  plaintiff ;  but  will  only  make 
provision  by  its  decree  for  the  protection  of  the  defendants  from  any 
prejudice,  which  may  arise  from  the  peculiar  constitution  of  the  suit.' 

§  280.  The  same  objection  of  misjoinder  or  multifariousness 
equally  lies,  where  two  distinct  matters  are  united  in  the  same 
bill,  brought  by  a  single  plaintiff  against  the  same  defendant.^ 
Thus,  for  example,  where  a  bill  was  brought  for  a  discovery,  and 
also  for  a  commission  to  examine  witnesses  abroad,  in  aid  of  a 
defence  at  law  to  two  separate  actions,  for  two  separate  and  dis- 
tinct libels,  brought  by  the  same  plaintiff  against  the  same  defend- 
ant, ajQd  the  bill  sought  to  have  the  examinations  of  the  witnesses 
taken  under  one  commission,  and  not  distinct  commissions  to  issue 
as  to  each  action ;  the  bill  was  on  demurrer  held  multifarious ; 
for  it  might  retard  or  prejudice  the  proceedings  of  the  plaintiff  at 
law  in  one  action,  by  requiring  him  to  wait  until  the  depositions 
for  both  were  returned,  and  the  defendant  was  prepared  for  his 
defence  and  trial  in  both.^     Besides  the  depositions  taken  under 

^  Jones  V.   Garcia  del  Bio,  Turn.  A        <  This    subject  will  be  fonnd  more 

Rnss.  297 ;  Ante,  §  286,  287 ;  Post»  §  600,  tally  examined    hereafter.     Sea   Poet, 

640,  641,  644.  $  680-640. 

*  Bnckeridge  v.  Glas8e,Cr.  &Phill.  126.        *  Shackell  v.  Macanlay,  2  Sim.  &  Stn. 

*  Blease  v.  Burgh,  2  Bear.  221.  70. 

(a)  So  if  a  person  who  is  both  a  share-  are  distinct  and  are  also  conflicting  as  to 
liolder  and  creditor  of  a  company  files  a  the  division  of  the  proceeds  of  the  Ktiga- 
bill  on  behalf  of  himself  and  all  other  tion,  the  bill  is  demurrable  for  muHifari- 
creditors  and  shareholders,  and  there  are  ousnese  and  misjoinder.  Ward  v.  Sitting- 
two  classes  of  stockholders,  whose  rights  bourne  Bailway  Co.  L.  R.  0  Ch.  488. 
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•ihe  commission,  must  be  published  and  nsed  at  the  trial,  whicb 
should  first  take  place,  although  it  might  happen,  thai  the  wit^ 
nesses  in  the  second  action  might  come  within  the  jurisdiction, 
l>efore  the  trial  of  the  latter  action ;  and  thus  the  premature  pub* 
lication  of  the  testimony,  in  opposition  to  ^the  principles  and 
practice,  upon  which  courts  of  equity  act  in  such  cases,  might 
be  dangerous  to  truth  and  justice  at  the  second  trial.^  But  the 
broader  and  more  general  ground  is,  the  inconvenience  of  mixing 
up  distinct  matters,  which  may  require  very  different  proceedings 
er  decrees  by  the  court,  and  embarrass  the  defendant  in  equity  in 
his  proper  defence  against  each.^  On  this  account,  it  would  have 
made  no  difference  in  the  case,  if  the  plaintiff  had  prayed  for  two 
distinct  commissions  in  the  bill ;  for,  not  only  would  such  a  suit 
be  an  entire  novelty  in  the  court,  but  injustice  would  be  done  to 
the  defendant  in  equity  by  compelling  him  to  wait  for  his  costs 
upon  the  first  commission,  until  the  return  of  the  second.^ 

§  281 .  For  the  Kke  reason,  where  a  bill  impeached  a  will  on 
account  of  the  alleged  incapacity  of  the  testator,  and  sought  to 
take  testimony  de  bene  esse  in  a  suit  already  brought,  and  also  to 
perpetuate  the  testimony  of  witnesses,  on  a  demurrer,  the  court 
held  the  bill  multifarious ;  for  the  decretal  order  for  the  publica- 
tioa  of  the  testimony  would  be  very  different  on  a  commission  de 
hene  esse^  from  what  it  would  be  on  a  commission  to  perpetuate 
the  testimony.* 

§  281  a.  So,  where  a  testator  gave  an  Annuity  to  A.,  and  certain 
leasehold  property  to  his  children,  with  the  direction  for  their  re- 
newal of  the  leases,  and  A.  brought  a  bill  for  his  annuity,  and  also 
as  next  friend  of  the  children  to  have  the  leases  renewed,  it  was 
beld,  that  thus  uniting  these  distinct  interests  was  improper,  and 
the  bill  was  demurrable  for  misjoinder  thereof.^  So,  a  bill  in  the 
form  of  an  equitable  ejectment  and  of  a  bill  to  redeem,  brought 
against  another  person,  will  be  demurrable  as  multifarious.^ 

§  282.  So,  where  an  information  against  a  corporation  alleged, 
that  the  corporation  was  seised  of  certain  real  estates  for  purposes 
of  public  utility,  and  of  other  real  estates  in  trust  for  private 
charity,  and  charged  a  misapplication  and  abuse  of  both  funds, 

1  IbiA  *  Dew  V.  Clarke,  1  Sim.  &  Stu.  108 ; 

*  See  Attorney  General  v,  St  John's    2  Story,  £q.  Jur.  §  1616. 

College,  7  Sim.  241 ;  Post,  $  632,  note.  *  Anderson  v.  WalUs,  4  T.  &  CoU. 

*  SbackeU  v.  MacauUy,  2  Sim.  &  Stn.    886 ;  s.  c  1  Phill.  202. 

7a  s  Plumbe  V.  Plume,  4  Y.  &  Coll.  845. 
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tbe  court  held  the  bill  multifarious ;  for  the  case  of  the  one  fund « 
was  wholly  distinct  from  the  other,  as  to  rights  and  objects.^ 
The  same  objection  was  held  to  be  well  taken  to  a  bill,  which 
mixed  up  various  donations  given  for  various  purposes,  alleged  to 
be  misapplied  by  thfi  same  defendants.' 

§  288.  However,  although  a  bill  is  ordinarily  open  to  objection 
for  multifariousness,  which  contains  two  distinct  subject-matters, 
wholly  disconnected  with  each  other;  yet,  if  one  of  them  be 
clearly  without  the  jurisdiction  of  a  court  of  equity  for  redress,  it 
seems,  that  the  court  will  treat  the  bill,  as  if  it  were  single,  and 
proceed  with  the  other  matter,  over  which  it  has  jurisdiction,  as 
if  it  constituted  the  sole  object  of  the  bill.'    And  even  if  there  be 

^  Attoraey  General  v.    Cannartben,  12  Bear.  889.    If  dainu  are  entirely  dia- 

Cooper,  81 ;  Johnson  v.  Johnson,  6  Johns,  tinct  in  their  nature,  it  matters  not  how 

Ch.  168.  nearly  related  they  may  be  to  each  other, 

^  Attorney  General  v.  Goldsmiths'  they  cannot  ordinarily  be  joined  in  the 
Co.  5  Sim.  670.  It  is  said  by  Lord  Redes-  same  suit  Where  the  claim  is  for  the 
dale,  that,  as  the  defendants  may  com-  land,  or  the  ralue  of  it,  against  the  plain- 
bine  together  to  defraud  the  plaintiff  of  tifTs  agent,  because  he  sold  it  under 
his  rights,  and  such  a  combination  is  value  to  his  own  partners;  and  against 
usually  charged  in  the  bill,  it  has  been  the  purchaser,  because  he  was  in  such 
held,  that  the  defendant  must  so  far  an-  relations  of  privity  to  the  plaintiff  that 
swer  the  bill,  as  to  deny  combination,  he  holds  it  as  trustee,  it  cannot  be  tried 
Mitf.  £q.  PI.  by  Jeremy,  181.  The  case  in  one  suit,  because  it  constitutes  two 
of  Powell  V.  Ardeme,  1  Vem.  416,  fuUy  distinct  causes  of  action.  Gardner  v. 
supports  this  statement  But  the  propo-  Ogden,  22  N.  T.  827.  See  also  Morton  r. 
sition,  so  far  as  it  applies  to  tha  general  Weil,  88  Barb.  80;  Wade  v.  Rusher, 
charge  of  combination,  is  now  overruled ;  4  Bosw.  687 ;  Cauley  v,  Lawson,  6  Jones, 
and  it  is  maintainable  only,  where  a  spe-  £q.  182 ;  Fleming  v.  Gilmer,  85  Ala.  62^ 
cial  combination  is  charged.  Ibid,  note  The  defence  of  multifariousness  can  only 
(b) ;  Cooper,  £q.  PI.  188.  See  also  Mr.  be  taken  by  demurrer,  and  if  not  so  taken 
Baithby's  note  to  Powell  v.  Ardeme,  will  be  treated  as  waived  at  the  hearing. 
1  Vem.  416,  and  Lansdown  v.  Elderton,  Bissell  v.  Beckwith,  38  Conn.  867.1 
8  Ves.  626,  527 ;  Oliver  v.  Haywood,  »  Knye  v,  Moore,  1  Sim.  &  Stu.  61 ; 
1  Anst  82 ;  Brookes  v.  Whitworth,  1  Dew  v,  Clarke.  1  Sim.  &  Stu.  108 ;  Var^ 
Mad.  86.  [Where  a  shareholder  in  one  ick  v.  Smith,  5  Paige,  137,  160 ;  Pringle 
of  two  railway  companies  filed  his  bill  in  v.  Crooks,  8  Y.  &  Coll.  666;  Ante,  §  273. 
behalf  of,  &c.,  against  both  companies  The  proper  course  for  the  defendant  m 
and  their  directors,  complainmg  that  the  such  a  case  is  said  to  be,  to  answer  to  the 
directors  of  one  had  illegally  invested  proper  matter  within  the  jurisdiction  of 
the  funds  in  shares  in  the  other,  and  rIho  the  court,  and  to  demur  to  the  other  for 
complaining  of  a  separate  transaction  want  of  equity ;  or  the  defendant  might 
whereby  the  capital  of  the  first  had  been  answer  to  both,  and  make  the  exception, 
advanced  to  the  other  upon  an  arrange-  as  to  the  want  of  equity  in  the  latter,  at 
ment  not  authorized,  and  praying  relief  the  hearing.  Varick  w.  Smith,  6  Paige, 
against  the  several  directors,  the  bill  was  160;  Ante,  g  278  a;  Post,  g  644. 
held  multifarious.    Salomons  v.  Laing, 
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a  misjoinder  of  a  party  plaintiff,  and  tbe  objection  is  not  taken 
until  the  hearing,  the  court  will  sometimes  permit  a  decree  to  be 
made  at  the  hearing,  when  it  appears  that  notwithstanding  the 
misjoinder,  justice  can  be  done  to  all  ^rties.^  So,  if  there  be  a 
misj<)inder  of  parties  as  co-plaintiffs  by  mere  want  of  interest,  the 
objection  can  in  general  be  taken  advantage  of  only  by  plea  or 
demurrer.'  But,  if  the  plaintiffs  have  conflicting  interests,  then 
the  objection  may  be  taken  at  the  hearing.^ 

§  284.  A  bill  is  not  to  be  treated  as  multifarious,  because  it 
joins  two  good  causes  of  complaint,  growing  out  of  the  same 
transaction,  where  all  the  defendants  are  interested  in  the  same 
claim  of  right,  and  where  the  relief  asked  for  in  relation  to  each 
18  of  the  same  general  character.^  Neither  will  a  bill  be  deemed 
multifarious,  where  it  states  a  right  to  an  account  from  A.  and  B., 
against  whom  it  has  one  remedy,  which  it  seeks  to  enforce,  and 
also  claims  a  lien  against  A.  for  what  is  due,  and  seeks  that  sepa- 
rate remedy  against  him ;  for  the  plaintiff  may  well  in  such  a  biU 
entitle  himself  to  each.^  Indeed,  the  objection  of  multifariousness, 
and  the  circumstances  under  which  it  will  be  allowed  to  prevail, 
or  not,  is  in  many  cases,  as  we  shall  hereafter  see,  a  matter  of 
discretion,  and  nd  general  rule  can  be  laid  down  on  the  subject.^ 

§  284  a.  In  respect  to  the  manner  of  taking  the  objection  of 
multifariousness,  it  will  more  fully  come  under  consideration  in  a 
subsequent  part  of  this  workJ  But  it  may  be  proper  here  to 
state,  that  the  objection  is  usually  taken  by  way  of  demurrer,  and 
if  not  so  taken,  and  the  cause  goes  on  to  a  hearing,  the  objection 
will  not  then  be  always  fatal  to  the  suit.  Indeed,  strictly  speaking, 
the  objection  is  then  waived  by  the  parties ;  although  the  court 
propria  Jure  may  insist  upon  it.®     Where  a  joint  claim  against  two 

1  Lambert  o.  Hutchinson,  1  Bear.  277,  Post,  §  2D1,  6S0^540.  [A  bill  is  not  mul- 
286 ;  Ante,  J  287 ;  Post,  §  580,  641,  tifarious,  because  it  embraces  a  subject- 
Mi.  matter,  which  might  be  made  the  occa- 

*  Davies  v,  Qoarterman,  4  Y.  &  Coll.  sion  of  numerous  suits  at  law,  whether 
257.  between  the  same  or  different  parties; 

'  Ibid.  nor  is  a  suit  demurrable  because  a  remedy 

4  Varick  o.  Smith,  6  Paige,  160 ;  Bug-  at  law  exists,  if  such  remedy  consists  of 

bee  P.  Sargent,  28  Maine,  269.    In  Boyd  numerous  actions,  this  being  in  itself  one 

V.  Moyle,  2  Coll.  816,  a  bill  which  prayed  ground  of  exclusive  equity  jurisdiction, 

an  injunction  of  two  several  and  distinct  in  order  to  save  such  multiplicity  of  suits. 

Actions,  was  held  not  to  be  multifarious.  Swift  v.  Larrabee,  31  Conn.  225 ;  Crews 

Ante,  1 161,  note,  271  a,  278  a.  v.  Burcham,  1  Black,  852.] 
ft  Manners  v.  Rowley,  10  Sim.  470.  ^  Post,  §  530-540. 

•  Hoggart  V.  CutU,  Cr.  &  PliilL  204 ;         >  Greenwood  t;.  Churchill,  1  Myl.  &  K. 
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defendants  is  improperly  joined  with  a  separate  elaim  against  on^ 
of  them,  both  or  either  may  demur  to  the  bill  for  multifariouaness ; 
and  it  will  be  held  bad  as  to  the  party  demurring.^ 

§  285.  Another  exception  to  the  general  doctrine  reelecting 
multifariousness  and  misjoinder,  which  has  already  been  alluded 
to,  is,  where  the  parties  (either  plaintiffs  or  defendants)  have  onu9 
common  interest  touching  the  matter  of  the  bill«  although  ttiey 
claim  under  distinct  titles,  and  haye  independent  interests.'  Th^ 
cases  respecting  rights  of  common,  where  all  the  commoners  may 
join,  or  one  may  sue  or  be  sued  for  all ;  of  parishioners  to  estab- 
lish a  general  modus ;  or  of  a  parson  to  establish  a  general  right 
of  tithes  against  parishioners ;  and  others  of  a  like  nature,  already 
stated  under  another  head,  fully  eicemplif y  the  doctrine ;  for  in  alj 
of  them  there  is  a  common  interest  centring  in  the  point  in  issua 
in  the  cause.^ 

§  285  a.  The  same  principle  has  been  held  to  apply,  where  the 
plaintiffs  claim  real  or  personal  estate  under  one  title,  and  bring 
their  suit  against  various  defendants,  who  claim  the  same  estate 
under  distinct  and  separate  sales  of  different  parcels  thereof  to 
them  separately,  where  the  gravamen  of  fmud  or  wrong  in  the 
sales  is  the  same,  and  equally  applies  to  all.  As,  for  example, 
where  the  plamtiffs  claimed  under  a  will  made  in  1813,  alleging 
that  the  same  had  been  suppressed  by  the  executors,  and  a  prior 
will  admitted  by  the  executors  to  probate  by  fraud,  and  that  sales 
of  the  property  were  made  to  different  purchasers  under  the  prior 
will,  and  that  the  purchasers  (who,  as  well  as  the  executors,  were 
made  parties  to  the  bill)  were  cognizant  of  the  fraud ;  it  was  held, 
on  demurrer,  that  the  bill  was  not  multifarious  in  joining  all  the 
purchasers  and  the  executors,  but  was  maintainable  against  them 
all.* 

§  286.  The  same  principle  has  been  supposed  properly  to  justify 
the  joining  of  several  judgment  creditors  in  one  bill  against  their 
common  debtor  and  his  grantees,  to  remove  impediments  to  their 
remedy,  created  by  the  fraud  of  their  debtor  in  conveying  bis 
property  to  several  grantees,  although  they  take  by  separate  con- 

646;  Oliver  v.  Piatt,  8  How.  333;  INel-  182;  Ward  v.  Northumberland,  2  Ansi. 

son  V,  Hill,  6  How.  127.]  469,  477 ;  Brinkerhoff  v.  Brown,  6  Johns. 

1  Boyd  V.  Hoyt,  5  Paige,  66.  Ch.    189.     See  Fellows  v.  Fellows,    4 

*  Ante,  §  120,  121.  Cowen,  682. 

s  Ante  §  120, 121 ;  Cooper,  Eq.  PI.  40,         «  Gaines  i;.  Chew,  2  How.  619;  Post, 

41,  184 ;  Mitf.  Eq.  PI.  by  Jeremy,  170,  §  680-640. 
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Tejances,  and  no  joint  fraud  in  any  one  transaction  is  charged 
against  them  all.  In  such  a  case  (it  is  said)  the  fraud  equally 
affects  all  the  plaintiffs,  and  they  may  jointly  sue ;  and  all  the 
defendants  are  implicated  in  it  in  different  degrees  and  proportionsi 
and  therefore  are  properly  liable  to  be  jointly  sued.^ 

§  286  a.  The  same  principle  has  been  supposed  to  justify  the 
uniting  in  one  bill  for  discovery  and  relief,  or  for  discovery  merely, 
of  distinct  underwriters,  upon  the  same  policy  or  upon  different 
policies,  as  plaintiffs,  upon  the  ground  of  a  common  fraud,  which 
vitiated  all  the  policies,  and  furnished  a  good  ground  of  defence 
at  law,  as  well  as  a  good  ground  to  cancel  all  the  policies,  if  it 
was  fully  established  in  proof ;  for,  under  such  circumstances  (it 
is  said)  they  have  a  common  interest.^ 

§  286  i.  On  the  other  hand,  it  has  been  held  that  a  bill  filed 
by  five  several  occupiers,  of  houses  in  a  town,  to  restrain  the  erec- 

1  Brinkerboff  v.  Brown,  6  John0.  Ch.  the  same  principle  was  fUlly  carried  out 

189.    In  BrinkerhofF  v.  Brown,  6  Johns,  by  the  Court  of  Errors,  after  a  very  f^Il 

Ch.  167,  Mr.  Chancellor  Kent,  after  an  discussion.    8.  p.  Dix  v.  Brigga,  0  Paige, 

elaborate    review    of    the   cases,    said:  696;  Sizer  i;.  Miller,  9  Paige,  006.    See 

"  The  principle,  to  be  deduced  from  those  also  Boyd  v.  Hoy t,  6  Paige,  66 ;  Blacketl 

cases  is,  that  a  bill  against  several  per-  v.  Laimbeer,  1  Sand.  Ch.  366.    The  case 

•ODs  must  relate  to  matters  of  the  same  of  Foley  v.  Carlon,  Younge,  378,  seems 

nature,  and  having  a  connection  with  each  (as  already  intimated)  to  have  proceeded 

other,  and  in  which  all  the  defendants  upon  the  ground  of  a  joint  charge  of 

are  more  or  less  concerned,  though  their  fraud ;  but  it  lias  a  close  resemblance 

rights  in  respect  to  the  general  subject  of  to  the  cases  in  6  Johns.  Ch.  189,  and  4 

the  case  may  be  distinct.    And  when  we  Cowen,  682 ;  Wynne  v.  Callander,  1  Russ. 

consider,  that  the  plaintiffs,  in  the  case  298,  seems  distinguishable  from  that  ia. 

DOW  before  me,  are  judgment  creditors,  Tounge,  873,  principally  on  the  ground, 

having  claims  against  the  Genesee  Com-  that  there  was  no  joint  charge  of  fraud 

pany  perfectly  established,  and  not  the  in  all  the  holders  of  the  bills.    Without 

aobject  of  litigation  in  this  suit ;  and  that  meaning  to  question  the  doctrine  above 

the  general  right  claimed  by  the  bill  is  a  referred  to,  it   may  well   be   doubted, 

doe  application  of  the  capital  of  that  com-  whether  there  are  any  English  author- 

pany  to  the  payment  of  their  judgments;  ities,  which  fully  bear  out  the  proposi- 

that  the  subject  of  the  bill  and  of  the  tions  in  the  cases  in  6  Johns.  Ch.  189, 

relief,  and  the  only  matter  in  litigation  is,  and  4  Cowen,  682,  or  are  easily  reconcil- 

the  fraud  charged  in  the  creation,  man-  able  with  them.    Ante,  §  161,  note ;  Post, 

sigement,  and  disposition  of  tliat  capital ;  §  637  and  note,  687  a, 
mnd  in  which  charge  all  the  defendants         ^  Kensington  v.  White,  3  Price,  164 ; 

are  implicated,  though  in  different  de-  Mills  v,  Campbell,  2  Y.  &  Coll.  889,  896, 

grees  and  proportions;  I  think  we  may  397.    See  Ante,§  161, and  note,  280,  278, 

safely  conclude,  that  this  case  falls  within  and  note;  Post,  §  687  and  note,  637  a. 

the  reach  of  that  principle,  and  that  the  See  also  Campbell  i;.  Mackay,  1  Myl.  & 

demurrer  cannot  be  sustained."    In  the  Cr.  624,  626. 
of  Fellows  V,  Fellows,  4  Cowen,  683, 
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tion  of  a  steam-engine  which  would  be  a  nuisance  to  each  of  them, 
is  not  maintainable,  but  is  open  to  the  objection  of  a  misjoinder 
of  parties,  upon  the  ground  that  each  of  them  has  a  separate 
nuisance  to  complain  of,  and  that  what  is  an  answer  to  one  may 
not  be  an  answer  to  another,  and  if  upon  such  a  bill  a  decree  is 
to  be  pronounced,  it  must  be  a  decree  to  provide  for  five  different 
cases,  standing  upon  separate  rights.  It  is  not  easy  to  reconcile 
the  doctrine  of  this  case  with  that  of  some  others.^  (a) 

§  287.  In  the  next  place,  a  bill  may  be  objectionable  for  the 
opposite  fault  to  that  of  multifariousness,  that  is  to  say,  for  an 
undue  divisibility  or  splitting  up  of  a  single  cause  of  action,  and 
thus  multiplying  subjects  of  litigation.  Courts  of  equity  (as  we 
have  seen)  discourage,  in  various  forms,  the  promotion  of  un- 
reasonable litigation ;  and  on  this  ground,  for  the  purpose  of  pre- 
venting a  multiplicity  of  suits,  they  will  not  permit  a  bill  to  be 
brought  for  a  part  of  a  matter  only,  where  the  whole  is  the  proper 
subject  of  one  suit.^  Thus,  for  example,  they  will  not  permit  a 
party  to  bring  a  bill  for  a  part  of  one  entire  account ;  but  will 
compel  him  to  unite  the  whole  in  one  suit ;  for,  otherwise,  he 
might  split  it  up  into  various  suits,  and  promote  the  most  oppres- 
sive litigation.^    Upon  a  ground  somewhat  analogous,  if  an  an- 

1  HudBon  V.  Maddison,  12  Sim.  416.  Purefoy,  1  Vera.  28 ;  Mitf .  £q.  PL  by 

s  Cooper,  £q.  PI.  184,  186 ;  Mitf.  Eq.  Jeremy,    183 ;    [Newland    v,    Rogers,  8 

PL  by  Jeremy,  188.  Barb.  Ch.  435.1 
»  Cooper,  Eq.  PL  184, 186;  Pmrefoy  p. 

(a)  In  Murray  v.  Hay,  1  Barb.  Ch.  Co.  17  N.  J.  Eq.  75,  where  plaintiffs,  who 

59,  Chancellor  Walworth  declined  to  fol-  sought  to  restrain  the  construction  of  a 

low  Hudson  ».  Maddison,  cited  by  the  horse  railroad  upon  streets  on  which  their 

author,  and  held  that  persons  owning  lots  abutted,  were  held  improperly  joined; 

distinct  estates,  might  join  in  a  suit  to  but  in  that  case,  as  also  in  Morris  &  Essex 

restrain  a  common  nuisance.    Murray  u.  Railroad  Co.  v.  Prudden,  20  N.  J.  Eq.  630, 

Hay  was  followed  in  Cadigan  v.  Brown,  which  follows  it,  the  claim  of  each  plain- 

120  Mass.  493.    The  point  decided  in  the  tiff  to  relief  appears  to  hare  been  upon 

last  case  was  that  the  owners  of  several  the  ground  of  special  injury  to  his  own 

lots  of  land,  whose  titles  are  indepen-  property.  See  Pollock  v.  Lester,  11  Hare, 

dent  and  derived  from  different  grantors,  266,  274 ;  Umfreville  v.  Johnson,  L.  R. 

may  join  as  plaintiffi  in  a  biU  to  restrain  10  Ch.  580,  note.  The  doctrine  of  Murmy 

the  erection  of  a  permanent  obstruction  v.  Hay  has  been  quite  generally  accepted 

to  a  passage-way,  in  which  they  have  a  in  America.    Cadigan  v.  Brown,  cited 

right  of  way  in  common  as  appurtenant  above ;  Brady  v.  Weeks,  8  Barb.  157 ; 

to  their  several  estates.    In  this  case  the  Emery  v.  Erskine.  66  Barb.  9 ;  Peck  9. 

plaintiffs  were  all  affected  in  the  same  Elder,  S  Sandf.  126 ;  Robinson  p.  Baugh, 

way  by  the  defendants' acts  and  sought  31  Mich.  290;  Middleton  i>.  Flat  River 

the  same  relief  against  them.    Hudson  v,  Co.  27  Mich.  533 ;  Grant  v.  Schmidt,  22 

Maddison  was,  however,  regarded  as  au-  Min.  1.     See  Schiiltz  u.  Winter,  7  Nev. 

thority  in  Hinchman  v.  Paterson  Railroad  180 ;  Post,  §  539,  note. 
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cestor  has  made  two  mortgages  to  the  same  person,  the  heir  will 
not  be  allowed  to  redeem  one  without  the  other ;  for,  in  such  a 
case,  the  equity  of  the  heir,  like  that  of  the  ancestor,  is  to  redeem 
the  whole  or  none.^ 

§  288.  In  the  next  place,  where  the  sole  foundation  of  the 
jurisdiction  in  equity  is  the  want  of  a  discovery,  and,  as  incident 
thereto,  relief  is  consequent  upon  that  discovery,  care  must  be 
taken  so  to  frame  the  bill  and  accompanying  affidavit,  as  to  bring 
it  clearly  within  the  admitted  doctrine  and  practice  of  the  court. 
Thus,  a  bill  seeking  a  discovery  of  deeds  or  writings,  sometimes 
prays  relief^  founded  on  the  deeds  or  writings,  of  which  the  dis- 
covery IB  sought.  If  the  relief  so  prayed  be  such,  as  might  be 
obtained  at  law,  if  the  deeds  or  writings  were  in  the  custody  of 
the  plaintiff,  he  must  annex  to  his  bill  an  affidavit,  that  they  are 
not  in  his  custody  or  power,  and  that  he  knows  not  where  they 
are,  unless  they  are  in  the  hands  of  the  defendant.  But  a  bill  for 
a  discovery  merely,  or  which  only  prays  the  delivery  of  deeds  or 
writings,  or  equitable  relief,  grounded  upon  them^  does  not  require 
such  an  affidavit.^ 

§  289.  In  the  next  place,  the  matters  of  the  bill  should  be  such, 
as  clearly  to  entitle  the  party  to  all  the  discovery  which  he  seeks 
in  aid  of  his  prayer  for  relief ;  for,  if  the  discovery  is  not  material, 
the  bill  will,  upon  this  point,  be  open  to  demurrer.  Thus,  where 
a  bill,  filed  by  a  mortgagor  against  a  mortgagee  to  redeem,  sought 
a  discovery,  whether  the  mortgagee  was  a  trustee,  a  demurrer  to 
the  discovery  was  allowed ;  for,  as  no  trust  was  declared  upon  the 
mortage,  it  was  not  material  to  the  relief  prayed,  whether  there 
was  any  trust  reposed  in  the  mortgagee,  or  not.^ 

§  290.  In  concluding  these  brief  remarks  upon  some  of  the 
more  important  rules,  applicable  to  the  structure  of  the  common 
original  bills  for  relief,  it  may  be  added,  that  in  all  cases,  where 
the  interference  of  a  court  of  equity  is  sought,  the  plaintiff  should 
not  only  clearly  show  his  title,  and  right  to  demand  the  assistance 

»  Parefoy  v.  Purefoy,  1  Vera.  28;  *  Mitf.  Eq.  PI.  by  Jeremy,  64 ;  Cooper, 
Shnttleworth  v   Laycock,  1  Yern.  245;    Eq.  PI.  61. 

Margnve  v.  Le  Hooke,  2  Yern.  207 ;         *  Mitf.  Eq.  PI.  by  Jeremy,  192 ;  Ear- 
Coleman  v.  Winch,  1  P.  Wms.  775 ;  Wil-    yey  r.  Morris,  Hep.  Temp.  Finch,  214 ;  2 
lie  V.  Lugg,  2  Eden,  78,  80 ;  2  Story,  Eq.    Story  Eq.  Jur.  §  1497. 
Jut.  §  1023,  note  (1) ;  Ex  parte  Carter, 
Ambler,  733;  Ireeon  v.  Denn,  2  Coz, 
425;  Jonet  v.  Smith,  2  Yes.  Jr.  876. 
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of  the  court  in  his  favor ;  but  also  that  the  case  is  one  of  which 
the  court  has  jurisdiction,  and  to  which  it  ought  to  apply  its  reme- 
dial justice.  If  this  is  not  done,  the  suit  is  fatally  defective,  and 
the  bill  must  fail.^ 


CHAPTER  VI. 

BILLS  OF  IKTEBPLEADBB  AKD  CEBTIOBAltL 

§  291.  Thebe  are,  however,  two  other  sorts  of  original  bills  for 
relief  (as  has  been  already  stated),  namely,  bills  of  Interpleader, 
and  bills  of  Certiorari,  upon  the  structure  of  which  it  may  be 
proper  to  say  a  few  words.  And  first,  as  to  a  bill  of  interpleader. 
It  is  ordinarily  exhibited,  where  two  or  more  persons  claim  the 
same  debt,  or  duty,  or  other  thing,  from  the  plaintiff,  by  different 
or  separate  interests ;  and  he,  not  knowing  to  which  of  the  claim- 
ants he  ought  of  right  to  render  the  same  debt,  duty,  or  other 
thinjg,  fears  that  he  may  suffer  injury  from  their  conflicting  claims, 
and  therefore  he  prays,  that  they  may  be  compelled  to  interplead, 
and  state  their  several  claims,  so  that  the  court  may  adjudge,  to 
whom  the  same  debt,  duty,  or  other  thing,  belongs.^    As  every 

1  See  Mitf.  Eq.  PL  by  Jeremy,  110,  claim  no  personal  interest,  and  to  which 

125, 183,  141,  154,  155,  168 ;  Ante,  §  10,  you,  the  defendants,  set  up  conflicting 

241 ;  Cooper,  Eq.  PI.  179 ;  Bedell  v.  Hoff-  claims ;  pay  me  my  costs,  and  I  will 

man,  2  Paige,  199 ;  Barton's  Suit  in  £q.  bring  the  fund  into  court,  and  you  shall 

45,  46.  contest  it  between  yourselves.    The  case 

3  Mitf.  Eq.  PI.  by  Jeremy,   48,  49,  must  be  one  in  which  the  fund  is  matter 

141;  Cooper,  Eq.  PI.  45,  56;  Crawshay  of  contest  between  two  parties,  and  m 

V.  Thornton,  7  Sim.  891 ;  s.  o.  2  Myl.  which  the  litigation  between  those  par- 

4b  Cr.  1,  21 ;  1  Eq.  Abr.  80,  I,  marg. ;  2  ties  will  decide  all  their  respective' rights 

Story  Eq.  Jur.  §  806-824 ;  1  Mont.  Eq.  with  respect  to  the  fund."    See  also  2 

PI.    232;   Fenn  v,   Edmonds,   5   Hare,  Story,  Eq.  Jur.  §  817  &,  where  the  opinion 

814.    See  East  India  Co.  u.  Campion,  11  of   Lord    Cottenham,    in   Crawshay   v. 

Bligh,  181,  182 ;  Atkinson  v.  Manks,  1  Thornton,  2  Myl.  &  Cr.  19.  is  cited  at 

Cowen,  691;    [Strange  v.  Bell,  11  Ga.  some  length  in  the  note.    See  also  Big^ 

103 ;  Bell  o.  Hunt,  8  Barb.  Ch.  891.]    In  nold  r.  Audland.  11  Sim.  23,  24 ;  Glyn  p. 

Hoggart  0.  Cutts,  Cr.  &  Phill.  204,  Lord  Duesbury,  11  Sim.  189, 147, 148 ;  2  Stpiy, 

Cottenham  said:  "The  definition  of  inter-  Eq.  Jur.  §  806,  note;  Shaw  v.  Coster, 

pleader  is  not,  and  cannot,  now  be  dis-  8  Paige,  839.  The  sulject  of  interpleader 

puted.    It  is  where  the  plaintiff  says,  I  generally  is  fully  treated  in  2  Story,  Eq. 

have  a  fund  in  my  possession,  in  which  I  Jur.  |  800-825. 
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each  bill  is  founded  upon  the  admitted  want  of  interest  in  the 
plaintiff,  and  is,  at  the  same  time,  susceptible  of  being  used  col- 
lusively  to  give  an  undue  advantage  to  one  of  the  contending  par- 
ties, two  things  are  required  as  precautions  to  prevent  any « abuse 
of  the  proceeding.  In  the  first  place,  the  plaintiff  must  annex  an 
affidavit,  that  there  is  no  collusion  between  him  and  any  of  the 
parties ;  in  the  next  place,  if  there  is  any  money  due,  he  must 
bring  it  into  court,  or  at  least  offer  to  do  so  by  his  bill.^  If  he 
does  not  do  so,  it  is  in  strictness  a  good  ground  of  demurrer.^ 

§  292.  In  the  next  place,  in  a  bill  of  interpleader,  it  is  neces- 
sary, that  the  plaintiff  shoidd  state  his  own  rights,  and  thereby 
n^ative  any  interest  in  the  thing  in  controversy ;  and  he  should 
also  state  the  several  claims  of  the  opposing  parties.^  If  the  bill 
does  not  show,  that  each  of  the  defendants  whom  it  seeks  to  com- 
pel to  intei'plead,  claims  a  right,  both  of  the  defendants  may  take 
the  objection  by  demurrer ;  one,  because  the  bill  shows  no  claim 
of  right  in  him  ;  the  other,  because  the  bill,  showing  no  right  in 
the  co^iefendant,  shows  no  cause  of  interpleader.^  An  objection 
equally  fatal  will  be,  that  the  plaintiff  shows  no  right  to  compel 
the  defendants  to  interplead,  whatever  rights  they  may  claim.'^ 

§  293.  The  claims,  too,  should  be  specifically  set  forth,  so  that 
they  may  appear  to  be  of  the  same  nature  and  character,  and  the 
fit  subject  of  a  bill  of  interpleader.  This  position  may  easily  be 
illustrated  by  stating,  that  bills  of  interpleader  (at  least  indepen- 
dently of  statutable  provisions)  do  not  ordinarily  lie,  except  in 

'  Mitf.  £q.  PI.  by  Jeremy,  49,  148;  meant  was,  that  it  neyer  suggests  the 

Cooper,  £q.  PI.  49,  50 ;  Barton's  Suit  in  whole  case  of  the  defendants,  or  the  va- 

Eq.  47,  note  (1) ;  2  Story,  £q.  Jur.  §  800;  lidity  of  their  respectiye  titles,  by  a  full 

Post,  S  207.  display  and  comparison  of  them,  calling 

*  Ibid. ;  Metcalf  o.  Hervey,  1  Yes.  248 ;  upon  the  court  to  interpose  and  decide 
Hyde  v.  W»rren,  19  Ves.  322,  828;  Dun-  upon  such  statement  of  them.  See  Mo- 
gey  V,  Angore,  3  Bro.  Ch.  86.  hawk  and  Hudson  Railroad  Co.  i;.  Clute, 

*  Mitf.  Eq.  PL  by  Jeremy,  40,  141,  4  Paige,  884,  391. 

142 ;  1  Mont.  Eq.  PI.  282.  283.    In  Dun-  «  Mitf.  Eq.  PI.  by  Jeremy,  142 ;    2 

ge)r  p.  Angove,  2  Yes.  Jr.  811,  Lord  Story,  Eq.  Jur.  §  821 ;  Shaw  v.  Coster,  8 

Loughborough  is  reported  to  have  said :  Paige,  380.     [A  mere  pretext  of  a  con* 

"  The  bill  is  singular,  for  it  suggests  a  flicting  claim  is  not  sufficient ;  the  court 

case.    An  interpleading  bill  never  does  must  see  that  there  is  a  question  to  be 

that"   It  IS  not  Tery  clear  what  his  lord-  tried.    Cochrane  v,  O'Brien,  2  Jones  & 

ship  meant  by  this  statement.    In  one  La  T.  360.] 

sense,  CTery  bill  of  interpleader  must  sug-  ^  Mitf.  Eq.  PI.  by  Jeremy,  142,  148. 

gest  a  case ;  that  is,  it  must  suggest  a  [But  see  East  and  West  India  Dock  Co. 

esse  which  justifies  the  interposition  of  v,  Littledale,  7  Hare,  67.  | 
the  court    What  his  lordship  probably 
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cases  of  privity  of  some  sort  between  all  the  parties ;  such  as 
privity  of  estate,  or  title,  or  contract,  and  where  the  claim  by  all 
is  of  the  same  nature  and  character.^  Where  the  claimants  assert 
'their  rights  under  adverse  titles,  and  not  in  privity,  and  where 
their  claims  are  of  different  natures,  the  bill  is  wholly  unmain- 
tainable.^ Thus,  if  an  estate  is  put  up  for  sale  at  auction,  and  A. 
becomes  the  purchaser,  and  pays  his  deposit ;  and  then,  by  order 
of  the  same  owner,  it  is  set  up  again  for  sale,  and  B.  becomes  the 
purchaser,  and  pays  his  deposit ;  such  a  case  is  not  a  proper  case 
of  interpleader,  if  each  demands  his  deposit  from  the  stakeholder ; 
for  A.  and  B.  do  not  claim  in  prifity,  and  their  deposits  are 
distinct.^ 

§  294.  Upon  the  like  ground,  a  tenant,  liable  to  pay  rent,  may 
file  a  bill  of  interpleader,  where  there  are  several  persons  claiming 
title  to  it  in  privity  of  contract,  or  of  tenure,  to  compel  them  to 
ascertain  to  whom  it  is  properly  payable.^  (a)  But  if  a  mere 
stranger  should  set  up  a  claim  to  the  rent  by  a  title  paramount, 
and  not  in  privity  of  contract  or  tenure ;  or  if  he  should  set  up  a 
claim  of  a  different  nature,  such  as  a  claim  to  the  mesne  profits, 
in  virtue  of  his  title  paramount ;  in  either  case,  no  bill  of  inter- 
pleader would  lie  in  behalf  of  the  tenant ;  for  the  debt  or  duty  is 
not  the  same  in  nature  or  character.^  (}) 

§  295.  The  bill  should  also  show,  that  there  are  proper  persons 
in  6886^  capable  of  interpleading,  and  of  setting  up  opposite  claims ; 

1  2  Story,  Eq.  Jur.  §  807-821.  also  Lowndes  r.  Coraford,  18  Ves.  2^ ; 

«  Mitf.  Eq.  PI.  by  Jeremy,  142,  148,  Langston  v.  Boylston,  2  Ves.  Jr.  101 ; 

note  (r) ;  Cooper,  Eq.  PL  48 ;  Dungey  v,  Dungey  v.  Angove,  2  Ves.  Jr.  804,  310, 

Angove,  2  Ves.  Jr.  304 ;  Smith  v.  Target,  812 ;  Jew  ».  Wood,  8  Beav.  579 ;  8.  c. 

2  Anst.  529 ;  Johnson  w.  Atkinson,  8  Anst.  1  Cr.  &  Phill.  186 ;  Crawshay  v.  Thorn- 

798 ;  Crawshay  v,  Thornton,  7  Sim.  891 ;  ton,  7  Sim.  891 ;  8.  o.  2  Myl.  &  Cr.  1 ; 

8.  c.  2  Myl.  &  Cr.  1 ;  Jew  u.  Wood,  3  Beav.  Ante,  §  291. 
579 ;  8.  c.  Cr.  &  Phill.  186.  »  Dungey  v.  Angove,  2  Ves.  Jr.  804, 

»  Hoggart  V,  Cutts,  Cr.  &  Phill.  197,  810;  Johnson  v.  Atkinson,  8  Anst  798; 

205;  Ante,  §  291 ;  Post,  §  294,  297.    [See  2  Story,  Eq.  Jur.  §  812;  Cooper,  Eq.  PI. 

also  Cochrane  v.  O'Brien,  2  Jones  &  La  48,  49 ;  Langston  v.  Boylston,  2   Ves. 

T.  380.1  Jr.  101.  108;  Clarke  v,  Byne,  18  Ves. 

*  Ibid. ;  2  Story,  Eq.  Jur.  §  811-821 ;  888,  386 ;  Lowe  v, ,  8  Mad.  277. 

Badeau  v,  Tylee,  1  Sandf.  Ch.  270.    See 

(a)  If  two  parties  claiming  adversely  the  power,  the  case  is  a  proper  one  for 

an  estate  under  the  limitations  of  a  set-  interpleader.    Bermingham  v.  Tuite,  L  R. 

tlement  which  contains  a  power  of  leas-  7  Eq.  221. 

ing,  bring  actions  at  law  against  a  tenant         (6)  See  Snodgrass  v.  Butler,  64  Miss, 

for  rent  reserved  by  a  lease  made  under  46. 
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for,  otherwise,  the  objects  of  the  bill  would  be  unattainable.  On 
this  account,  where  a  bill  was  brought,  founded  on  a  rumor,  that 
there  was  issue  by  a  person,  which  issue  was  suggested  to  be  enti- 
tled to  the  estate  in  question,  and  praying,  that  if  there  was  any 
such  person,  he  might  interplead  with  the  defendant,  the  bill  was 
held  to  be  one  of  a  novel  impression,  and  fatally  defective.^  The 
bill  would  be  equally  defective,  if  it  did  not  admit,  and  show  a 
title  in  each  of  the  claimants.^ 

§  296,  The  remarks,  hitherto  made,  are  applicable  to  the  titles 
and  claims  asserted  by  the  parties,  who  are  called  upon  to  inter- 
plead. But  the  plaintiff  should  also  show  a  clear  title  in  himself 
to  maintain  the  bill ;  for,  otherwise,  the  bill  will  be  dismissed, 
however  proper  in  other  respects  the  case  might  be  far  an  inter- 
pleader.^ Thus,  for  example,  if  the  bill  should  show,  that  the  title 
of  the  plaintiff  is  that  of  an  agent  of  one  of  the  parties  only,  as  if 
he  had  received  money  by  the  authority  of  his  principal  and  for 
his  use,  he  would  be  bound  to  pay  over  the  money  to  his  principal 
notwithstanding  any  intervening  claims  of  a  third  person ;  for  a 
mere  agent,  to  receive  for  the  use  of  another,  cannot  be  converted 
into  an  implied  trustee  by  reason  of  an  adverse  claim,  since  his 
possession  is  the  possession  of  his  principal.^ 

§  297.  For  a  like  reason,  the  plaintiff  should  (as  has  been  already 
stated),  show  in  his  bill,  that  he  claims  no  interest  himself ;  for  it 
is  in  truth  the  very  foundation  of  hia  bill,  that  he  is  a  mere  holder 
of  the  stake,  which  is  equally  contested  by  the  defendants,  and 
that  he  is  wholly  indifferent  between  them.^  The  prayer  of  the 
bill  should  also  be  correctly  framed,  by  praying,  that  the  defend- 
ants may  set  forth  their  several  titles,  and  may  interplead,  and 


1  Metcalf  r.    Herrej,  1   Yes.   248 ;  Burnett  i;.  Anderson,  1  Mer.  405 ;  Cooper 

Cooper,  Eq.  PI.  46,  47;  2  Story,  Eq.  v.  De  Tastet,  1  Tamlyn,  177;  1  Mont 

Jar.  I  821 ;  1  Mont.  Eq.  PI.  284.  Eq.  PI.  284,  285.     [But  an  interest  by  the 

*  2  Story,  Eq.  Jur.  §  821 ;  East  India  complainant  that  one  party  to  the  bill  of 
Co.  V.  Edwards,  18  Yes.  377 ;  Mitf.  Eq.  interpleader  should  succeed  rather  than 
PI  by  Jeremy,  141, 142.  the  other,  in  order  thereby  to  increase 

<  Mitf.  Eq.  PL  by  Jeremy,  142,  148.  the  complainant's  prospects  of  success  in 

*  Nickolson  v.  Knowles,  6  Mad.  47;  respect  of  certain    other  property  not 

liOwe  o. ,  8  Mad.  277 ;  2  Story,  Eq.  involved  in  the  suit  in  question,  is  no 

Jur.  S  814-820;  Mitf.  Eq.  PI.  by  Jer-  objection  to  a  bill  of  interpleader.    Such 

emy,  142, 148«  and  note.  an  interest  is  merely  in  the  question,  but 

*  Langston  v.  Boybton,  2  Yes.  Jr.  101,  not  in  the  particular  suit.  Oppenheim  v, 
103;  Mitchell  p.  Hayne,  2  Sim.  &  Stu.  Leo  Wolf,  8  Sandf.  Ch.  571.] 

63;  Slingaby  v.  Boulton,  1  Yes.  &B. 384; 
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settle,  and  adjust  their  demands  between  themselves.  The  bill 
also  generally  prays  an  injunction  to  restrain  the  proceeding  of 
the  claimants,  or  either  of  them,  at  law ;  (a)  and,  whenever  this  is 
done,  the  bill  should  offer  to  bring  the  money  into  court;  and  it 
must  be  brought  into  court  before  the  court  will  ordinarily  act 
upon  this  part  of  the  prayer.^  In  bills  of  interpleader,  also,  an 
affidavit  is  always  required  of  the  plaintiff,  that  he  does  not  collude 
with  either  of  the  defendants ;  and  if  the  bill  is  filed  by  an  officer 
of  a  company  on  behalf  of  the  company,  he  must  also  annex  a  like 
affidavit,  and  add,  that,  to  the  best  of  his  knowledge  and  belief, 
the  company  do  not  collude  with  the  defendants.^ 

§  297  a.  In  an  interpleader  bill,  if  the  defendants  do  not  deny 
the  statements  of  the  bill,  the  ordinary  decree  is,  that  the  defend- 

1  Wyatt,  Pnict  Reg.  78, 79 ;  Mohawk  arrears  of  rent  to  tiich  of  the  said  oon- 
ft  Hudson  Raihroad  Co.  v,  Clute,  4  Paige,  federates,  to  whom  the  same  shall  appear 
884,  891 ;  Richards  v,  Salter,  0  Johns,  to  belong,  being  indemnified.    And  that 
Ch.  446.     The    common   form    of  the  your  orator  may  be  at  liberty  to  bring 
prayer  is  giTen  in  Van   Heythuysen's  the  same  into  this  honorable  court,  which 
Equity  Draftsman,  p.  299,  in  a  case  of  your  orator  doth  hereby  offer  to  do,  for 
rent.    It  prays,  "  That  they  (the  defend-  the  benefit  of  such  of  the  several  parties 
ants)  may  severally  set  forth  and  dis-  who  shall  appear  to  be  entitled  thereto, 
cover  what  right  or  title  they  and  each  And  that  the  said  several  defendant*,  and 
of  them  claim  or  have  in  and  to  the  said  each  and  ev«ry  of  them,  may  be  re- 
moiety  of  the  said  premises ;  and  how  they  strained  by  the  injunction  of  this  honor- 
and  each  of  them  derive  and  make  out  the  able  court,  from  all  proceedings  at  law 
tame ;  and  that  they  may  set  forth,  to  against  your  orator  for  the  said  rant  and 
which  of  them  the  said  rent  and  arrears  of  arrears  of  rent.    And  for  further  relief, 
rent  doth,  or  do  of  right  belong,  or  is  or  ftc."    See  also  Barton's  Suit  in  Eq.  4^ 
are  payable,  or  ought  to  be  paid,  and  may  47 ;  Mitf.  Eq.  PI.  by  Jeremy,  142.  14S. 
interplead  and  settle,  and  adjust  their         a  Bignold  o,  Audbwd,  11  Sim.  24,  28; 
■aid  demands  between  themselves,  your  Ante,  §  291 ;  Blitf.  Eq.  PL  by  Jerany, 
orator  being  ready  and  willing,  and  here-  49,  143. 
by  offering  to  pay  the  said  rent  and 

(a)  A  bill  of  interpleader  lies,  although  pleader,  yet  enough  appears  to  show  the 

the  plaintiff  has  not  been  sued  at  hiw,  or  riglits  of  the  parties,  the  court  may  pass 

has  been  sued  by  one  only  of  the  claim-  upon  the  questions  involved,  and  grant 

ants,  and  although  the  claim  of  one  is  at  proper  relief  under  the  prayer  for  general 

law,  and  tlie  other  in  equity.    Richards  relief.    See  Hollister  v.  Lefevre,  35  Conn. 

V,  Salter,  6  Johns.  Ch.  446;  Newhall  o,  466.    In  Stevens  o.  Warren,  101   Mass. 

Kastens,  70  111.  166.    And  the  plaintiff  in  564,  a  bill  of  interpleader  by  an  adminis- 

the  interpleader  suit  may  obtain  an  in-  trator  did  not  present  a  proper  ca*e  for 

junction  to  restrain  proceedings  in  a  suit  interpleader,  but,  the  defendants  agiee- 

against  him  by  one  claimant,  either  at  law  ing  that  the  court  might  take  juri^dic- 

or  in  equity,  to  which  the  other  claimant  tion,  it  was  treated  as  a  bill  for  the  in- 

is  not  a  party.    Prudential  Assurance  Co.  struction  and  protection  of  the  court,  and 

V,  Thomas,  L.  R.  3  Ch.  74.    If  the  bill  decree  was  made  accordingly, 
cannot  be  maintained  as  a  bill  of  inter- 
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ants  do  interplead;  and  the  plaintiff  then  withdraws  from  the 
Buit.^  But  the  defendants,  or  either  of  them,  are  at  liberty  to 
contest  and  deny  the  allegations  in  the  bill,  or  to  set  up  distinct 
and  independent  facts  in  bar  of  the  suit ;  and,  in  such  a  case,  the 
plaintiff  must  reply  to  the  answer,  and  close  the  proofs  in  the 
usual  manner,  before  he  can  bring  the  cause  to  a  hearing  between 
himself  and  the  defendants ;  and  at  the  hearing  only  can  he  in- 
sist (if  such  is  his  right)  upon  a  decree,  that  the  defendants  do 
interplead.^ 

§  297  b.  We  may  conclude  this  head  of  interpleader  by  remark- 
ing, that  although  a  bill  of  interpleader,  strictly  so  called,  lies 
only  where  the  party  applying  claims  no  interest  in  the  subject* 
matter;  yet  there  are* many  cases,  where  a  bill,  in  the  nature  of 
a  bill  of  interpleader,  will  lie  by  a  party  in  interest  to  ascertain 
and  establish  his  own  rights,  where  there  are  other  conflicting 
rights  between  third  persons.     As,  for  instance,  if  a  plaintiff  is 
entitled  to  equitable  relief  s^inst  the  owner  of  property,  and  the 
legal  title  thereto  is  in  dispute  between  two  or  more  persons,  so 
that  he  cannot  ascertain  to  which  it  actually  belongs,  he  may  file 
a  bill  against  the  several  claimants,  in  the  nature  of  a  bill  of 
interpleader  for  relief.    So,  it  seems,  a  purchaser  may  file  a  bill 
in  the  nature  of  a  bill  of  interpleader,  against  the  vendor,  or  his 
assignee,  and  any  creditor  who  seeks  to  avoid  the  title  of  the 
assignee,  and  pray  the  direction  of  the  court,  as  to  whom  the 
purchase-money  shall  be  paid.     So,  if  a  mortgagor  wishes  to 
redeem  the  mortgaged  estate,  and  there  are  conflicting  claims 
between  third  persons,  as  to  their  title  to  the  mortgage-money, 
he  may  bring  them  before  the  court,  to  ascertain  their  rights,  and 
to  have  a  decree  for  a  redemption,  so  that  he  may  make  a  secure 
pa3finent  to  the  party  entitled  to  the  money.     In  these  cases,  the 
plaintiff  seeks  relief  for  himself ;  whereas,  in  an  interpleading 
bill,  strictly  so  called,  the  plaintiff  only  asks,  that  he  may  be  at 
liberty  to  pay  the  money,  or  deliver  the  property  to  the  party,  to 
whom  it  of  right  belongs,  and  may  thereafter  be  protected  against 
the  claims  of  both.     In  the  latter  case,  the  only  decree,  to  which 
the  plaintiff  is  entitled,  is  a  decree  that  the  bill  is  properly  filed ; 

*  City  Bank  v.  Bangs,  2  Paige,  570,  2  Story  Eq.  Jur.  §  822, 824  ;  Jones  v.  Gil- 

672;  Angell  v.   Hadden,  16  Yes.  202;  han,  Cooper,  49;  Brymer  v,  Buchanan, 

Poet,  §302.  1  Cox,  426;  Bolton  v,  Williams.  4  Bro. 

s  City  Bank  v.  Bangs,  2  Paige,  670,  Ch.  297. 
672;  StaUuun  «.  Hall,  Turn.  &  Buss.  SO; 
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or,  in  other  words,  that  he  shall  be  at  liberty  to  pay  the  money, 
or  bring  the  property  into  court,  and  have  his  costs ;  and  that 
the  defendants  interplead,  and  settle  the  conflicting  claims  between 
themselves.  So,  a  bill,  in  the  nature  of  an  interpleading  bill, 
will  lie  by  a  bank,  which  has  offered  a  reward  for  the  recovery  of 
money  stolen,  and  a  proportionate  reward  for  a  part  recovered, 
where  there  are  several  claimants  of  the  reward,  or  a  proportion 
thereof,  one  or  more  of  whom  have  sued  the  bank,  (a)  And  in 
such  a  bill  all  the  claimants  may  be  made  parties,  in  order  to 
have  their  respective  claims  adjusted.^ 

§  298.  Secondly,  in  regard  to  bills  of  certiorari.  The  object  of 
this  bill  (which  is  rarely,  if  ever,  used  in  America)  is  to  remove 
a  suit  in  equity,  pending  in  some  inferior  court,  into  the  Court  of 
Chancery,  or  into  some  other  proper  superior  court  of  equity  (if 
any  such  there  be),  on  account  of  some  alleged  incompetency  of 
the  inferior  court,  or  some  injustice  in  its  proceedings.  This  spe* 
cies  of  bill,  having  this  sole  object,  merely  prays  the  writ  of  certi- 
orari. The  bill  first  states  the  proceedings  in  the  inferior  court; 
it  then  states  the  cause  of  the  incompetency  of  the  inferior  court, 
by  suggesting,  that  the  cause  is  out  of  its  jurisdiction ;  or  that  the 
witnesses  live  out  of  the  jurisdiction ;  or  that  the  defendants  live 
out  of  the  jurisdiction,  and  are  not  able,  by  age  or  infirmity,  or 
the  distance  of  the  place,  to  follow  the  suit  there ;  or  that,  for 
some  other  cause,  equal  justice  is  not  likely  to  be  done  them ; 
and  it  then  prays  a  writ  of  certiorari,  to  certify  and  remove  the 
record  and  the  cause  to  the  superior  court.^    It  does  not  pray, 

1  2  Stoiy  Eq.  Jur.  {2d  edit.)  §  824,  that  a  judgment  in  the  Queen's  Bench 

and  cases  there  sUted ;  Bedell  v.  Hoff-  nad  been  attached  by  a  proceeding  in  the 

man,  2  Paige,  199.    [The  grounds  upon  Lord  Mayor's  court  against  the  plaintiff 

which  a  bill  of  interpleader  may  be  sus-  in  the  Queen's  Bench,  and  that  although 

tained,  according  to  the    late    English  the  foreign  attachment  might  not  prove 

practice,  are  yery  Tarious.    In  the  case  of  any  validity,  it  was  not  proper  to  sub- 

of  Nelson  u.  Barter,  2  H.  &  M.  884,  first  ject  the  defendant,  in  the  judgment  thus 

heard  before  Yice-Cluncellor  Wood,  and  attached,  to  the  expense  of  defending 

subsequently,    upon  appeal,  before  the  proceedings  in  which  he  had  no  interest.] 

Lord  Chancellor,  it  was   considered    a  «  Wyatt,  Pr.  Reg.  82-84;   1  Harris, 

good  ground  for  maintaining  such  a  bill,  Ch.  Pr.  by  Newl.  49.    The  form  of  the 

(a)  Although  there  are  decisions  to  claims  exceeds  the  full  amount  trf  the 
the  contrary,  yet  a  bill  of  interpleader  fund,  and  the  plaintiff  is  in  the  position 
will  undoubtedly  lie  where  the  several  of  a  stakeholder,  unable  to  determine  to 
claimants  do  not  claim  the  whole  fund  or  whom  or  in  what  proportions,  the  pay- 
matter  in  dispute,  but  different  portions  ments  should  be  made.  See  School  Dis- 
of  the  fund,  if  the  aggregate  of  all  the  trict  v.  Wetton,  81  lilch.  85,  96, 96. 
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that  the  defendant  may  answer,  or  eyen  appear  to  the  bill ;  and 
consequently,  it  prays  no  writ  of  subpoena,  although  a  subpoena 
must  be  sued  out  and  served.^  When  the  cause  is  removed  from 
the  inferior  court,  the  bill  exhibited  in  that  court  is  considered  as 
an  original  bill  in  the  court  of  chancery,  or  other  superior  court, 
and  is  proceeded  upon  as  such.^  The  proceedings,  however,  on  it 
are  peculiar ;  but  they  belong  rather  to  the  practice,  than  to  the 
pleadings,  of  a  court  of  equity,^ 


CHAPTER   Vn. 

BILLS  NOT  PEAYING  BELIEF.  —  BILLS  TO  PEBPETUATE  TESTI- 
MONY, AND  TO  TAKE  TESTIMONY  DE  BENE  ESSE,  AND  BILLS 
OF  DISCOVEBY. 

§  299.  We  come,  in  the  next  place,  to  the  consideration  of  orig- 
inal bills,  not  praying  for  relief.  These  (as  we  have  seen*)  are  of 
two  kinds.  (1.)  Bills  to  perpetuate  testimony,  or  to  examine  wit- 
nesses de  bene  esse.  (2.)  Bills  of  discovery,  technically  so  called. 
Upon  the  peculiar  frame  and  structure  of  each  of  these  classes  of 
bills,  a  few  words  are  proper  to  be  said. 

§  300.  And,  first,  in  regard  to  bills  to  perpetuate  testimony. 
The  sole  object  of  such  a  bill  is,  to  assist  other  courts,  and  to  pre- 
serve evidence  to  prevent  future  litigation.^  In  order  to  maintain 
such  a  bill,  it  is  necessary  to  state  on  its  face  all  the  material 

writ  of  certioniri  will  be  found  in  Hinde's  answer.    But  the  proposition  in  the  text 

Ch.  P^.  581.    The  proceedings  to  justify  is  laid  down  in  all  the  authorities  cited  to 

the  saperior  court  in  retaining  the  bill,  support  it.    See  also  1  Mont.  Eq.  PI.  244 

and  the  suggestions  on  which  the  removal  and   note    (2).      See  Barton's    Suit   in 

of  the  proceedings  from  the  inferior  court  Equity,  51,  52,  where  the  common  form 

are  required,  are  to  be  prored  by  satis-  of  the  prayer  is  giren. 
ftctory  depositions  in  the  superior  court         *  Mitf.  Eq.  PI.  by  Jeremy,  61. 
Wyatt,  Pr.  Reg.  83,  84 ;  1  Harris.  Ch.  Pr.         «  Mitf.  Eq.  PL  by  Jeremy,  50,  51 ; 

hy  Newl.  49l^1.  Cooper,  Eq.  PI.  60,  61;  Hinde,  Ch.  Pr. 

*  Mitf.  Eq.  PI.  by  Jeremy,  60 ;  Wyatt,  28-82. 
Pr.  Reg.  82 ;    Cooper,  Eq.  PI.  60,  51 ;         *  Ante.  §  19. 

Hinde,  Ch.  Pr.  681 ;  Id.  28;  1  Mont.  Eq.         »  Cooper,  Eq.  PI.  52;  Mitf.  Eq.  PI.  by 

PI.  244.    In  the  form  of  the  bill  given  in  Jeremy,  148,  149;  Barton's  Suit  in  Eq. 

Van  Heyth.  Eq.  Drafts.  812,  there  is  a  63,  64. 
prayer  for  a  subpoena,  and  also  for  an 

18 
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facts,  which  are  necessary  to  maintain  the  jurisdiction.  It  mnst, 
in  the  first  place,  state  the  subject-matter,  touching  which  the 
plaintiff  is  desirous  of  giving  evidence.^  Thus,  for  example,  if  the 
object  of  the  bill  is  to  perpetuate  the  testimony  of  the  witnesses 
to  a  deed  respecting  real  estate,  the  deed  should  be  properly  de- 
scribed, and  the  names  of  the  witnesses,  who  are  to  prove  the  same, 
be  set  forth.^  And  if  the  object  of  the  bill  is  to  perpetuate  the 
evidence  of  witnesses  to  facts  in  pais^  it  is  not  sufficient  to  state 
generally,  that  they  can  give  evidence  as  to  certain  facts ;  but  the 
bill  must  state  specially, -what  these  facts  are.^ 

§  301.  In  the  next  place,  the  bill  should  also  show,  that  the 
plaintiff  has  some  interest  in  the  subject-matter,  which  may  be 
endangered,  if  the  testimony  in  support  of  it  is  lost ;  for  unless  he 
has  some  interest,  he  is  not  entitled  to  maintain  the  bill.^  A  mere 
expectancy,  however  strong,  is  not  sufficient ;  but  the  party  must 
have  a  positive  interest.  For  it  has  been  well  said,  in  respect  to 
a  party,  seeking  to  perpetuate  testimony,  who  is  the  next  of  kin  of 
a  lunatic,  —  ^^  Put  the  case  as  high  as  possible ;  that  the  lunatic  is 
intestate  ;  that  he  is  in  the  most  hopeless  state,  a  moi*al  and  phys- 
ical impossibility,  though  the  law  would  not  so  regard  it,  that  he 
should  ever  recover,  even  if  he  were  in  articulo  mortis^  and  the 
bill  was  filed  at  that  instant,  the  plaintiff  could  not  qualify  him- 
self as  having  any  interest  in  the  subject  of  the  suit."  ^  But  if 
there  be  any  vested  interest,  however  slight  or  trifling  in  value, 
whether  it  be  absolute,  or  contingent,  whether  it  be  present,  or 
remote  and  future  in  enjoyment,  is  wholly  immaterial.^  Nay,  it 
has  been  said,  that  though  the  heir  apparent^  or  next  of  kin,  could 
not,  in  the  case  put,  maintain  a  bill ;  yet,  if  they  had  entered  into 
any  contract  with  respect  to  their  expectancies,  and  possibilities, 
they  might,  upon  the  footing  of  that  contract,  maintain  a  bill  to 
perpetuate  the  evidenced  However,  it  is  not  every  interest  which 
the  court  will  protect  by  perpetuating  evidence  ;  for  if  it  be  such 
an  interest,  as  may  be  immediately  barred  by  the  party,  against 

^  Mitf.  £q.  PI.  hy  Jeremy,  61.  1  Eq.  Abr.  234 ;  Smith  u.  Attorney  Gen- 

*  See  Mason  v,  Goodburne,  Rep.  eral,  cited  6  Ves.  260;  1  Fowler,  Ezch. 
Temp.  Finch,  801.  Pr.  384;  and  in  16  Ves.  136;  Mitf.  Eq. 

«  Knight  V.  Knight,  4  Mad.  1,  10.  PI.  by  Jeremy,  51 ;  Cooper,  Eq.  PI.  62-64; 

*  Cooper,  Eq.  PI.  62 ;  Mason  v.  Good-  Allan  v.  Allan.  15  Ves.  135,  136. 
bume.  Rep.  Temp.  Finch,  391 ;  2  Story         ^  Allan  v.  Allan,  15  Ves.  136, 196. 
Eq.  Jur.  §  1611.  7  Dursley  v.   Berkeley,  6   Yes.  260, 

*  Dursley  w.  Berkeley,  6  Ves.  260;  261;  Cooper,  Eq.  PI.  53,  64. 
SackviU  v,  Aylwortli,  1  Vern.  106 ;  s.  o. 
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-whom  the  bill  is  brought,  the  court  will  withhold  its  assistance  ; 
for  it  would  be  a  fruitless  exercise  of  power.^ 

§  302.  On  the  other  hand,  it  seems  equally  indispensable  to  a 
bill  of  this  kind,  that  it  should  state,  that  the  defendant  has,  or 
pretends  to  have,  a  title,  or  that  he  claims  an  interest  to  contest 
the  title  of  the  plaintiff  in  the  subject-matter  of  the  proposed  tes- 
timony.* For,  unless  the  defendant  has,  or  claims  some  such  inter- 
est, it  is  utterly  fruitless  to  perpetuate  the  testimony ;  since  it  can 
have  no  operation  upon  those  who  are  the  real  parties  in  interest. 
We  have  seen,  however,  that  it  will  be  sufficient  to  bind  all  the 
parties  in  interest,  to  bring  before  the  court  those,  who  are  judi- 
cially held  to  represent  them  all ;  as,  for  example,  the  first  tenant 
in  tail,  who  represents  all  subsequent  interesta.^ 

§  303.  In  the  next  place,  the  bill  must  also  show  some  ground 
of  necessity  for  perpetuating  the  evidence ;  as  that  the  facts,  to 
•  which  the  testimony  of  the  witnesses,  proposed  to  be  examined, 
relate,  cannot  be  immediately  investigated  in  a  court  of  law ;  or, 
if  they  can  be  so  investigated,  that  the  sole  right  of  action  belongs 
exclusively  to  the  other  party ;  or,  that  the  other  party  has  inter- 
posed some  impediment  (such  as  an  injunction)  to  an  immediate 
trial  of  the  right  in  the  suit  at  law ;  so  that,  before  the  investiga- 
tion can  take  place,  the  evidence  of  a  material  witness  is  likely  to 
be  lost,  by  his  death  or  departure  from  the  country.*    In  the  for- 

1  DuTsley  V.  Berkeley,  6  Yes.  261-  bringing  the  action  depending  upon  his 

268 ;  Cooper,  Eq.  PI.  58.  will,  the  situation  of  the  plaintiff  would  be 

*  Mitf.  Eq.  PI.  by  Jeremy,  68 ;  Dursley  similar  to  that  intimated  in  the  former  part 
V.  Berkeley,  6  Yes.  260,  261;  Cooper,  of  the  proposition  in  the  text,  1  Sim.  &Stu. 
Eq-  PI.  56 ;  1  Mont.  Eq.  PI.  27.  89 ;  and,  with  respect  to  the  plaintiff,  it 

'  Ante,  §  144, 145 ;  Cooper,  Eq.  PI.  56.  must  be  understood  to  relate  to  the  case  of 

*  Micf.  Eq.  PI.  by  Jeremy,  52,  and  note  his  not  being  able  at  present  to  sustain  an 
(5),  148 ;  North  p.  Gray,  1  Dick.  14 ;  Cox  action.  Cox  v.  Colley,  1  Dick.  55 ;  1  Sim. 
r.  Colley,  1  Dick.  55;  Dorset  v.  Girdler,  &  Stu.  114;  for,  if  he  should  have  such 
Prec.  Ch.531.  Lord  Redesdale's  language  present  right,  his  object  could  only  be 
is  general:  "  Or,  that  before  the  facts  can  what  is  technically  termed  an  examlna- 
be  investigated  in  a  court  of  law,  the  evi-  tion  de  bene  esse,  upon  the  ground  of  his 
dence  of  a  material  witness  is  likely  to  be  having  only  one  witness  to  a  matter,  on 
kwt  by  his  death  or  departure  from  the  which  his  claim  depends,  or,  if  he  has 
realm,"  without  the  qualifications  stated  more,  on  the  ground  of  their  being  aged, 
ID  the  text  Upon  this  passage,  Mr.  Jer-  or  too  ill  or  infirm  to  attend  in  a  court  of 
emy  has  given  the  following  note:  "Ac-  law;  and  that  he  is  therefore  likely  to 
cording  to  the  latter  part  of  this  proposi-  lose  their  testimony  before  the  time  of 
tion,  the  right  of  action  may  be  either  in  trial,  1  Sim.  &  Stu.  90 ;  in  which  case,  it 
the  plaintiff  or  defendant  in  equity.  With  seems  that  it  ought  to  be  stated  in  the 
leference  to  the  defendant,  the  time  of  bill  that  the  action  was  brought  before 
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mer  case,  the  bill  most  allege,  that  the  plaintiff  is  in  possession  of 
the  property,  or  the  right,  without  any  disturbance  by  the  other 
party,  upon  which  an  action  at  law  can  be  founded.^  In  the  lat- 
ter case,  the  bill  must  allege  the  specific  facts,  on  which  the  plain- 
tiff puts  his  case ;  and  also,  that  the  witnesses  are  old,  or  infiria, 
or  in  ill  health,  and  not  likely  to  live  ;  ^  or,  that  he  has  no  present 
right  to  maintain  an  action ;  as  if  he  have  a  title  in  remainder  or 
reversion  only  after  a  present  existing  estate  for  life.^     Without 

the  same  was  filed.  Angell  «.  Angell*  a  jurisdiction  to  take  or  preaerre  UmH- 
1  Sim.  &  Stu.  83.  Oo  the  general  sub-  mony  generally,  to  be  used  on  a  future 
ject,  see  the  cases  cited,  1  Sim.  &  Stu.  98,  occasion,  where  no  present  action  can  ba 
note,  and  Teale  v.  Teale,  1  Sim.  ft  Stu.  brought;  but  also  to  take  and  preserrs 
885."  In  Cox  v.  Colley,  1  Dick.  6S,  the  testimony  in  special  cases,  in  aid  of  a 
plaintiff  had  brought  an  ejectment  at  law.  trial  at  law,  where  the  subject  admits  of 
But  the  proceedings  were  stayed  by  an  present  investigation.  At  law,  no  coin- 
injunction,  which  was  procured  by  the  mission  to  examine  witnesses,  who  are 
defendant  at  law ;  and  the  plaintiff  brought  abroad,  for  the  purpose  of  being  used  at 
his  bill  in  equity,  to  perpetuate  the  testi-  the  trial,  can  go  without  the  consent  of 
mony;  and,  on  demurrer,  the  bill  was  the  adverse  party.  Courts  of  equity  will« 
sustained.  Sir  John  Leach,  in  Angell  i;.  upon  a  bill  filed,  grant  such  commission 
Angell,  1  Sim.  &  Stu.  83,  stated  very  without  the  consent  of  the  adverse  party, 
fully  the  grounds  upon  which  this  sort  of  So,  courts  of  equity  will  entertain  a  bill 
bill  is  maintainable,  and  the^  distinction  to  preserve  the  testimony  of  aged  and 
between  it  and  a  commission  to  take  infirm  witnesses,  to  be  used  at  the  trial 
testimony  de  bene  ease.  His  language  at  law,  if  they  are  likely  to  die  before  the 
was :  "  If  it  be  possible  that  the  matter  in  time  of  trial  can  arrive ;  and  wiU  even 
question  can,  by  the  party  who  files  the  entertain  such  a  bill  to  preserve  the  testi- 
bill,  be  made  the  subject  of  immediate  mony  of  a  witness  who  is  neither  aged 
judicial  investigation,  no  such  suit  is  nor  infirm,  if  he  happen  to  be  the  single 
entertained.  But  if  the  party  who  files  witness  to  support  the  case."  In  Mood- 
the  bill  can  by  no  means  bring  the  matter  alay  p.  Morton,  1  Bro.  Ch.  469;  a.  c.  2 
in  question  into  present  judicial  investi-  Dick.  662;  a  bill  to  perpetuate  t^timony 
gaUon  (which  may  happen  when  his  title  was  allowed,  wliere  there  was  a  present 
is  in  remainder,  or  when  he  is  himself  right  of  action.  But  that  case  was 
in  possession),  there,  courts  of  equity  founded  in  special  circumstances,  per- 
will  enteruinsuch  a  suit;  for  otherwise  fectly  consistent  with  the  general' rule; 
the  only  testimony  which  could  support  for  the  object  of  the  testimony  was  to 
the  plaintiff's  title  might  be  lost  by  the  ascerUin  against  whom  the  action  should 
deaths  of  his  witnesses.  Where  he  is  be  brought,  as  the  plaintiff  had  no  pres- 
himself  in  possession,  the  adverse  party  ent  means  of  knowing  who  that  party 
might  purposely  delay  his  claim  with  a  was. 

view    to    that  event.     It   is,  Uierefore,         »  Cooper,  Eq.  PI.  63 ;  Mitf.  Eq.  PL  by 

ground  of  demurrer  to  a  bill  to  perpetuate  Jeremy,  61,  62,   148.  149;    Wyatt,  Pr. 

testimony,  generally,  that  it  is  not  alleged  Reg.  74. 

by  the  plaintiff  that  the  matter  in  ques-         *  Mitf.  Eq.  PI.  by  Jeremy,  62 ;  Mason 

tion  cannot  be  made  by  him  the  subject  ».  Goodbume,  Rep.  Temp.  Finch,  391. 
•f  present  judicial  investigation.     But         »  Dursley  ».  Berkeley,  6  Vea.  2tJ0, 

eourts  of  equity  do  not  merely  entertam  201. 


J 
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gach  ftUegations,  the  bill  will  be  clearly  demurrable  ;  since,  if  the 
Bobject-matter  is  capable  of  being  immediately  investigated  at  law, 
there  is  no  ground  to  perpetuate  the  testimony ;  but  it  will  be  the 
party's  own  laches  not  so  to  try  his  right.  If  an  action  be  actu- 
ally pending,  the  bill  should  be  of  a  different  sort,  a  bill  de  bene 
esse,  to  take  the  testimony  of  the  witnesses.^ 

§  804.  Where  a  bill  is  framed  on  the  ground,  that  the  testi- 
mony of  a  witness  may  be  lost  by  his  death,  or  departure  from 
the  realm,  before  the  case  can  be  investigated  in  a  court  of  law, 
it  seems  proper  also,  in  order  to  avoid  any  objection,  to  annex  to 
it  an  affidavit  of  the  circumstances,  by  which  the  evidence  intended 
to  be  perpetuated,  is  in  danger  of  being  lost.^  This  practice  is 
adopted  in  other  cases  of  bills,  which  have  a  tendency  to  change 
the  jurisdiction  of  the  subject-matter  from  a  court  of  law  to  a 
court  of  equity. 

§  305.  In  the  next  place,  the  right,  of  which  the  bill  is  brought 
to  perpetuate  the  testimony,  should  be  described  with  reasonable 
certainty  in  the  bill,  so  as  to  point  the  proper  interrogatories  on 
both  sides  to  the  true  merits  of  the  controversy.  Thus,  for  exam- 
ple, where  a  bill  is  brought  to  perpetuate  the  testimony  of  wit- 
nesses, touching  a  right  of  way,  the  bill  should  state  the  termini  of 
the  way,  the  per  and  tram^  as  exactly  as  in  a  declaration  ;  for  a 
defect  of  this  sort  will  make  the  bill  demurrable.^  Thus,  where 
a  bill  was  brought  to  perpetuate  the  testimony  of  witnesses  re- 
specting a  right  of  common  and  of  way  ;  and  it  alleged  that  the 
tenants,  owners,  and  occupiers  of  the  said  messuages,  lands,  &c., 
in  right  thereof,  or  otherwise,  have  from  time,  &c.,  and  of  right 
ought  to  have  common  of  pasture  in  and  upon  a  certain  waste  or 
common,  called  Brownblee,  for  their  horses,  &c.,  and  also  a  way 
or  road  for  themselves  over,  &c. ;  upon  demurrer  it  was  held  (as 
we  have  already  seen)  that  the  charges  were  too  general,  and  not 
BufiBciently  descriptive  of  any  particular  right.*  So,  where  the 
bill  seeks  to  perpetuate  the  testimony  of  witnesses  to  a  will,  it  is 
proper  in  the  bill  to  set  forth  the  whole  will  in  hoec  verlafi 

^  Angell  V.  Angell,  1   8im.  &  Sta.  v.  Angell,  1  Sim.  &  Stn.  83,  93;  Shirley 

83;  Dew  v.  Clarke,  1  Sim,  &  Stu.  108;  v.  Ferrers,  3  P.  Wm«.  77. 
2  Stoiy,  Eq.  Jar.  §   1607,  1608 ;  Parrj         »  Gell    ».    Hay  ward,    1    Vera.    312 ; 

».  Rogers,  1  Vem.  441 ;  Brandlyn  v,  Ord,  Cooper,  Eq.  PI.  56. 
1  Atk.  671 ;  Cooper,  Eq.  PI.  55 ;  Durs-         *  Cresiett  r.  Mytton,  8  Bro.  Ch.  481 ; 

ky  V.  Fitihardinge,  6  Yes.  280.  s.  c.  1  Ves.  Jr.  449 ;  Cooper,  Eq.  PL  55 ; 

*  Mitf.  Eq.  PI.  by  Jeremy,  52,  58 ;  Ante,  §  244. 
Rulip*  V.  Carew,  1  P.  Wm».  117 ;  AngeU        •  Wyatt,  Pr.  Beg.  74. 
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§  306.  The  prayer  of  the  bill  also  requires  attention.  It  should 
pray  leave  to  examine  witnesses  touching  the  matter  stated,  to  the 
end  that  their  testimony  may  be  preserved  and  perpetuated.^  It 
should  also  pray  the  proper  process  of  subpoena.  But  it  should  not 
pray,  that  the  defendant  may  abide  such  order  and  decree,  as  the 
court  shall  think  proper  to  make  ;  for  that  will  turn  it  into  a  bill 
for  relief,  which  is  inconsistent  with  the  nature  of  a  bill  to  perpet- 
uate testimony.^  If  the  bill  should  pray  relief,  it  will  of  course  be 
demurrable,  and  may  be  dismissed  for  this  cause*^  Care  should  be 
taken,  not  to  mix  up  in  the  bill  other  matters,  which  may  i*equire 
very  different  decretal  orders,  as  to  the  publication  of  the  testi- 
mony ;  ^  otherwise  it  will  be  demurrable,  (a) 

§  807.   Secondly,  in  regard  to  bills  to  take  testimony  de  bene 

^  Mitf.  Eq.  PL  by  Jeremy,  61 ;  Coop-  several  matters  and  ihingB  hereinbefore 

er,  Eq.  PL  62.  mentioned,  and  particularly  respecting 

3  Post,  §  812,  814;  Rose  v.  Gannel,  8  the  boundary  (the  point  in  controversy) 

Atk.  489 ;  Yaughan  v.  Fitzgerald,  1  Sch.  between  said  tenement  called  H.  M.  and 

&  Lef r.  816 ;  Cooper,  Eq.  Pl^  62 ;  Mitf.  said  tenement  called  P. ;  and  that  plain- 

£q.  PI.  by  Jeremy,  61,  note  {u).  tiff  may  be  at  liberty  on  all  future  occa- 

*  Ibid. ;  Dalton  v.  Thomson,  1  Dick,  sions,  to  read  and  make  use  of  the  same, 

97.    Where  the  bill  is  to  perpetuate  testi-  as  he  shall  be  advised."    The  form  of 

mony,  and  also  for  relief,  the  court  will  the  prayer  on  a  bill  to  perpetuate  tlie 

frequently  allow  the  plaintiff  to  amend  testimony  of  the  subscribing  witnesses  to 

his  bill  by  striking  out  the  relief,  even  a  will,  in  tlie  same  work,  is,  '*  That  yoor 

after  the  testimony  has  been  taken  under  orator  may  be  at  liberty  to  examine  hU 

it,  and  thus  give  effect  to  it.    Vaughan  witnesses,  with  respect  to  the  execution 

V.  Fitzgerald,  1  Sch.  &  Lefr.  816.    A  bill  and  attestation    of    the  said   will,  and 

to  perpetuate  testimony  is  never  brought  sanity  of  mind  of  the  said  Y.  R.  at  the 

to  a  hearing.    Ibid.    If  the  cause  should  making  of  the  same,  so  that  their  tesd- 

improperly  be  brought  to  a  hearing,  it  mony  may  be  perpetuated  and  preserved." 

will  be  dismissed.    But  the  depositions  Van  Heyth.  Eq.  Drafto.  318.    See  also 

Uken  may  still  be  used  as  evidence,  even  Barton's  Suit  in  Eq.  64.    As  to  the  pub- 

though  the  bill  is    dismissed.    Hall  v.  lication  of  the  testimony,  and  the  pro- 

Hoddesdon,  2  P.  Wms.  162,  168;  Anon,  ceedings  and  order   to    be    had,   when 

2  Ves.  497 ;  Anon.  Ambler,  237  ;  Acland  the  testimony  is  to  be  used  in  a  trial  at 

V.  Gaisford,  2  Mad.  87,  note.    One  form  law,  not  under  the  order  of  the  coort, 

of  prayer    given    in  Van    Heyth.  Eq.  see  Attorney  General  v.  Ray,  2  Hare, 

Drafts.  316  is,  "  That  plaintiff  may  be  618. 
at  liberty  to  examine  his  witnesses  to  the         *  Dew  v,  Clarke,  1  Sim.  &  Stu.  108. 

(a)    In  Commercial  Ins.  Co.  i*.  Mc-  farious.     The  bill    presented  a  proper 

Loon,  14  Allen,  351,  a  bill,  brought  by  case  for  equitable  relief,  apart  from  the 

an  insurance  company,  praying  that  a  prayer  to  take  testimony,  and  this,  not 

policy  of  insurance  obtained  from  the  being  a  prayer  to  perpetuate  testimony, 

company  by  fraud,  might  be  delivered  but  merely  asking  for  one  of  the  common 

up  to  be  cancelled,  and  also  that  a  com-  Incidents  of  the  suit,  was  regarded  ss 

mission  might  issue  for  the  examination  not  affecting  the  general  scope  of  the  bill, 

of  witnesses,  was  held  not  to  be  midti-  or  impairing  its  force  or  efficiency. 
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esse.  This  species  of  bill  bears  a  close  analogy  to  bills  to  perpetu- 
ate testimony,  and  are  often  confounded  with  the  latter.  But 
they  stand  upon  distinct  considerations.^  Bills  to  perpetuate  tes- 
tiiDony  (as  we  have  seen)  can.  be  maintained  only,  when  no  pres- 
ent suit  can  be  brought  at  law  by  the  party,  seeking  the  aid  of  the 
court  to  try  his  right.^  Bills  to  take  testimony  de  bene  esse^  on 
the  other  hand,  are  jaustainable  only  in  aid  of  a  suit  already  de- 
pending.* The  latter  may  be  brought  by  a  person,  who  is  in  pos- 
session, or  who  is  out  of  possession  ;  and  whether  he  is  plaintiff,  or 
he  is  defendant,  in  the  action  at  law. 

(In  bills  to  perpetuate  testimony  the  de-  ining  the  defendant,  where  it  is  desired 

fendant  may  allege  any  facts  going   to  to  perpetoate  his  testimony,  in  regard  to 

show  that  there  is  no  occasion  to  per-  a  matter  in  which  his  interest  is  adverse 

petuate  the  testimony ;  and  this  may  be  to  that  of  the  plaintiff,  is  the  same  as 

done  by  way  of  plea.    This,  it  is  obvious,  that  of  examining  all  other  witnesses, 

may  rest  either  upon  the  ground,  that  and  it  is  only  by  so  examining  him,  that 

there  exists  no  \  such  dispute  or  contro-  his  deposition  can  be  made  evidence  at 

Tersy,  as  that  alleged  in  the  bill,  or  that  any  Aiture  period,  in  anotlier  suit.    The 

the  plaintiff  has  no  such  interest  in  it,  as  defendant  being  denied  the  stay  of  this 

will  justify  his  application  to  perpetuate  suit,  on  the  grounds  already  stated,  ap- 

the    testimony.     But  if  the  defendant  plied  to  the  court  by  motion  to  stay  all 

make  answer  to  the  bill  as  first  pre-  proceedings  in  this  suit,  upon  the  ground 

aented,   he    cannot   after   the   same    is  that  the  plaintiff  could  obtain   in    his 

amended  and  new  points  of  inquiry  pre-  other  suit  all  the  relief  to  which  he  was 

■ented,  plead  to  the  amended  bill,  that  entitled,  and  that  the  defendants  ought 

since  tlie  filing  of  the  original  bill  the  not  to  be  harassed  by  proceedings  in  two 

plaintiff  had  instituted  another  suit  in  suits  having  the  same  object,  and  for  his 

equity,  in  which  he  had  made  the  several  costs ;    and  the  motion  was  overruled, 

matters  raised  by  the  amended  bill  the  Id.  819.    Sir  J.  Romilly  here  states  the 

subject  of  judicial    investigation  ;    for  rule  to  be,  in  regard  to  biUs  for  perpetu- 

altfaoagh  such  plea  might    have    been  ating  testimony  that  the  defendants,  by 

good  to  the  original  bill,  the  defendant  consenting  to  answer  the  plaintifi^s  bill, 

having  consented  to  answer,  cannot  after-  admit  his  right  to  examine  witnesses  in 

ward  plead  to  the  amended  bill.    But  the  case,  and  that  implies  all  that  is  de- 

tlie  question  being  further  heard  on  ex-  nuinded  in  the  bill.    For  if  there  is  really 

oeptions  to  the  plea,  after  it  had  been  any  bona  Jide  controversy  between  the 

ordered  to  stand  for  an  answer,  it  was  parties,  the  right  to  perpetuate  the  testi- 

held  that  the  plaintiff's  amendment  hav-  mony  follows  as  matter  of  course.] 
ing  changed  the  nature  of  the  original         ^  Ante,  §  803. 

bill  from  one  to  perpetuate  testimony,  so         ^2  Story,  Eq.  Jur.  §  1613 ;   Cooper, 

ma  to  combine  with  it  a  claim  for  dis-  Eq.  PI.  57 ;  Ante,  §  808. 
Govery  from  the  defendant  in  the  bill,  he         >  Angell  v.  Angell,  1  Sim.  &  Stu.  88 ; 

was  not  bound  to  make  further  answer.  Ante,  §  808,  note.    The  case  of  Philips 

Cilice  V,    Roupell,  32  Beav.  299,    808,  v.  Carew,  1  P.  Wms.   117,  seems  the 

818     Sir  J.  Romilly,  M.   R.,  here  dis-  other  way.     But  its  authority  has  been 

cusses  the  nature  of  bills  to  perpettiate  questioned,  and  seems  now  overruled  in 

testunony,  and  the  precise  distinction  be-  Angell  i;.  Angell,  1  Sim.  &  Stu.  83,  98; 

tween  them  and  bills  of  discovery ;  and  2  Story,  £q.  Jur.  §  1818,  note  (8). 
declares,  that  the  proper  mode  of  exam- 
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§  308.  The  object  of  the  bill  is  to  take  the  testimony  of  wit- 
nesses for  the  trial  at  law,  where  the  testimony  may  otherwise  be 
lost ;  as,  for  example,  where  the  witnesses  are  aged  or  infirm,  or 
about  to  depart  from  the  country.^  So,  if  a  witness  is  the  only 
witness  to  the  thing,  to  which  he  is  to  be  examined,  a  bill  will  lie, 
on  account  of  the  general  uncertainty  of  human  life,  to  take  his 
testimony  de  bene  esse^  notwithstanding,  he  is  not  either  aged  or 
infirm.'  In  general,  a  witness  is  not  treated  as  being  aged  in  the 
sense  of  the  rule,  unless  he  is  seventy  years  of  age.'  But,  if  he  is 
infirm,  or  in  ill  health,  to  an  extent  likely  to  endanger  or  destroy 
his  life,  or  to  prevent  his  attendance  at  the  trial,  his  testimony 
may  be  taken  at  any  age.^  If  a  witness  is  going  out  of  the  juris- 
diction of  the  court,  although  only  into  a  state  or  country  under 
the  same  general  sovereignty,  his  testimony  may  also  be  taken  ;  as, 
for  example,  if  he  is  going  from  England  to  Scotland ;  or  in  Amer- 
ica, if  he  is  going  from  one  state  to  another.^ 

§  309.  In  framing  the  bill,  therefore,  care  should  be  taken  to 
allege  all  the  material  facts,  upon  which  the  right  to  maintain  the 
bill  depends,  whether  it  is  dependent  upon  the  age,  or  the  infirm- 
ity, of  the  witness,  or  upon  his  being  about  to  depart  from  the 
country,  or  upon  his  being  a  single  witness.  And  there  should 
also  be  an  affidavit  annexed  to  the  bill,  of  the  circumstances,  by 
which  the  evidence,  intended  to  be  perpetuated,  is  in  danger  of 
being  lost,  as  by  death,  departure  from  the  country,  or  otherwise.^ 
The  reason  assigned  is  the  same,  which  has  been  already  men- 
tioned ;  tha^  it  has  a  tendency  to  change  the  jurisdiction  of  the 
subject-matter  from  a  court  of  law  to  a  court  of  equity.*^  This 
reason  is  perhaps  not  quite  satisfactory ;  because  the  aim  of  the 
bill  is  in  no  sort  to  change  the  forum,  in  which  the  merits  of  the 
case  are  to  be  heard  and  tried ;  but  merely  to  prevent  the  loss  of 
the  testimony  at  the  trial.  A  better  ground  would  seem  to  be, 
that  the  bill  has  a  tendency  to  create  delays,  and  may  be  used  as 

*  Cooper,  Eq.  PL  57.    See  Dicher  v.        ♦  Ibid. ;  Philips  v.  Carew,  1  P.  Wnw. 

Power,   1  Dick.   112;    Shelley  v. ,  117. 

18   Ves.    56 ;    Rowe  ».  ,  18  Vee.         *  Botts  v.  Verelst,  2  Dick.  464. 

281.  •  Cooper,  Eq.  PL  57 ;  Mitf.  Eq.  PL  by 

a  Shirley  v,  Ferrers,  8  P.  Wms.  77;  Jeremy,  52;  Angell  v,  Angell,  1  Sim.  ft 

Pearson  v.  Ward,  2  Dick.  648.  Stu.  88,  93 ;  Philips  v.  Carew,  1  P.  Wms. 

»  Cooper,  Eq.  PL  57 ;   Fitzhngh    v.  117. 

Lee,  Ambler,  65;    Shelley  v.  ,  18         7  Cooper,  Eq.  PL  57 ;  Mitf.  Eq.  PL  by 

Ves.  56 ;  Rowe  v, ,  18  Ves.  261.  Jeremy,  52. 


§  808-811.]  BILLS  OF  DISCOVERY.  281 

an  instrament  unduly  to  retard  the  trial ;  and  therefore  an  affidar 
▼it,  that  the  bill  is  well  founded,  is  required.^  The  affidavit 
should  be  positive,  as  to  the  material  facts.  Thus,  for  example,  if 
it  relies  upon  the  fact,  that  the  witness  is  the  only  witness  to  a 
material  fact,  it  will  not  be  sufficient,  that  the  affidavit  states,  that 
he  is  so  in  the  belief  of  the  party ;  but  it  must  be  positively  stated, 
that  he  is  the  only  witness,  who  knows  the  fact.^ 

§  310.  In  other  respects,  the  general  rules,  already  stated  in 
regard  to  bills  to  perpetuate  testimony,  are  for  the  most  part  appli- 
cable to  bills  to  take  testimony  de  bene  esse  ;  and,  therefore,  it  is 
nnnecessary  to  repeat  them  in  this  place. 

§  311.  Thirdly,  in  regard  to  the  bills  of  discovery.  It  has  been 
truly  said,  that  every  bill  for  relief  is  in  reality  a  bill  of  discovery, 
since  it  asks  from  the  defendant  an  answer  upon*  oath,  as  to  all  the 
matters  charged  in  the  bill,  and  seeks  from  him  a  discovery  of  all 
such  matters.^  But  a  bill  of  discovery,  emphatically  so  called,  of 
which  we  are  now  treating,  is  a  bill  for  the  discovery  of  facts,  rest- 
ing in  the  knowledge  of  the  defendant,  or  of  deeds,  or  Writings,  or 
other  things  in  his  custody  or  power,  and  seeking  no  relief  in  con- 
sequence of  the  discovery,  although  it  may  pray  for  the  stay  of  pro- 
ceedings at  law,  till  the  discovery  is  made.^  The  bill  is  commonly 
used  in  aid  of  the  jurisdiction  of  some  court  of  law,  to  enable  the 
party,  who  prosecutes,  or  defends  an  action  at  law,  to  obtain  a  dis- 
covery of  the  facts,  which  are  material  to  the  prosecution  or  de- 
fence thereof.*  If  it  can  be  used  in  any  other  cases,  they  are  very 
few,  and  under  very  special  circumstances.®  It  is  a  vexed  ques- 
tion, upon  which  the  authorities  are  contradictory,  whether  a  bill 
for  discovery  lies  in  aid  of  a  suit  or  defence  to  a  suit  pending  in  a 
foreign  court.^    For  the  more  full  exposition  of  the  circumstances, 

1  See  Angell  v.  Angell,  1  Sim.  ft  Sta.  •  See  Hare  on  Discovery,  79, 110,  111 ; 

88, 02.  Cardale  v.  Watkins,  6  Mad.  18. 

*  Rowe  V. ,  18  Ves.  261.  ?  In  Bent  v.  Young,  9  Sim.  180,  the 

»  Mitf .  Eq.  PI.  by  Jeremy,  68 ;  2  Stoiy  vice^hancellor  held,  that  a  bill  of  discoT- 

Eq.  Jur.  §  689, 1488 ;  Cooper,  Eq.  PL  68.  ery  would  not  lie  in  aid  of  a  defence  to 

<  Mitf.£q.PLbyJeremy,68;  2  Story,  a  suit  in  a  foreign  court;  and  he  stated 

£q.  Jur.  §  1488.  that  the  case  of  Crowe  v.  Del  Ris,  cited 

*  Mitf.  Eq.  PI.  by  Jeremy,  63,  188,  in  Mitf.  Eq.  PI.  by  Jeremy,  186,  note  {q) 
226;  Cooper,  Eq.  PL  60;  Hare  on  Dis-  did  not  support  the  doctrine.  But  in 
eoYery,  119, 120 ;  March  v.  Dayidson,  9  Mitchell  v.  Smith,  1  Paige.  287,  Mr.  Chan- 
Paige,  680;  Lane  v.  Stebbins,  9*  Paige,  cellor  Walworth  held,  that  a  bill  of  dis- 
622;  Paterson  v.  Bangs,  9  Paige,  627;  covery  would  lie  in  aid  of  a  prosecution 
Post,  §  819.  or  a  defence  in  a  foreign  court 
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ander  wbicb  it  lies,  the  learned  reader  is  referred  to  other  works, 
"which  professedly  treat  upon  this  subject.^ 

§  312.  We  have  already  suggested,  that  a  bill  of  discovery,  prop- 
erly so  called,  never  prays  any  relief.  If  a  bill,  therefore,  which 
is  maintainable  in  equity  solely  as  a  bill  for  discovery,  should  con- 
tain a  prayer  for  relief  also,  it  will,  in  England  (although  not  in 
America),  be  open  to  a  demurrer  to  the  whole  bill ;  and  the  party 
will  not  be  allowed  to  maintain  his  bill  for  the  discoveiy  only ;  for 
he  is  bound  to  shape  his  bill  according  to  what  he  has  a  right  to 
pray.^  But  the  defendant  may,  nevertheless,  if  he  chooses,  demur 
to  the  relief  only,  and  answer  as  to  the  discovery  sought.^    Indeed, 

1  See  2  Story,  Eq.  Jur.  §  1480-1504 ;  York,  to  be,  to  demur  to  the  relief,  and 

Hare  on  DiscoYery,  passim.  to  answer  to  the  discovery.    Higinbotham 

>  Price  V.  James,  2  Qro.  Ch.  819;  Col-  v.  Burnet,  6  Johns.  Ch.  1S4 ;  Brownell  v. 

lis  V,  Swayne,  4  Bro.  Ch.  480;  Loker  v.  Curtis,  10  Paige,  210.    See  Ante,  §  306; 

RoUe,  8  Ves.  4,  7 ;  Hodgkin  v.  Longden,  Post,  §  441, 646.    The  same  doctrine  was 

8  Ves.  2 ;  Gordon  v.  Simpkinson,  11  Yes.  affirmed  in  the  Supreme  Court  of  the 

609;  Muckleston  v.  Brown,  6  Ves.  52;  United    States,  in  Livingston  v.  Stoiy, 

Todd  V,  Gee,  17  Ves.  273;  Barker  v.  0  Peters,  632,    658,  wliere  Mr.  Justice 

Dacie,  6  Ves.  686 ;  Mitf.  £q.  PI.  by  Jer-  Thompson,  in  delivering  the  opinion  of 

emy,  183,  184 ;  Pitts  r.  Short,  17  Ves.  tlie  court,  said :  "  And  if  any  part  of  tlie 

213;  Jones  v.  Jones,  3  Mer.  161,  170;  bill  is  good,  and  entitles  the  complainant 

Williams  v.  Steward,  8  Mer.  602 ;  Cooper,  either  to  relief  or  discovery,  a  demurrer 

£q.  PI.  58,  188;  Deare  t;.  Attorney  Gen-  to  the  whole  bill  cannot  be  sustained.    It 

eral,  1  Y.  &  Coll.  205.  206 ;  Albretcht  v.  is  an  established  and  universal  rule  of 

Sussmann,  2  Ves.  &  B.  828;  Morris  v.  pleading  in  chancery,  that  a  defendant 

Morgan,  10  Sim.  841.    The  rule  formerly  may  meet  a  complainant's  bill  by  several 

adopted  in  England  was  different.     It  modes  of  defence.    He  may  demur,  an- 

was,  that  if  the  bill  was  for  discovery  swer,  and  plead  to  different  parts  of  a 

and  relief,  and  it  was  good  for  discovery  bill.    So  that  if  a  bill  for  discovery  and 

only,  a  general  demurrer  to  the  whole  relief  contains  proper  matter  for  the  one, 

bill  was  bad ;  for  though  the  party  was  and    not    for   the  other,  the  defendant 

not  entitled  to  relief,  he  was  not  to  be  should  answer  the  proper,  and  demur  to 

prejudiced  for  having  asked  too  much,  the  improper  matter.    But  if  he  demurs 

Brandon  v.  Sands,  2  Ves.  Jr.  614 ;  Sut-  to  the  whole  bill,  the  demurrer  must  be 

ton  i;.  Scarborough,  9  Ves.  76 ;  Attorney  overruled."     [In  Mitchell  v.   Green,  10 

General  v.  Brown,  1  Swanst  294;  Mitf.  Met.  101,  it  was  held,  that  if  a  bill  in 

Eq.  PL  by  Jeremy,  183,  184.    In  New  equity  seeks  relief  which  the  court  has 

York,  the  old  English  rule  is  adhered  to ;  no  power  to  grant,  and  also  seeks  a  dis- 

and,  indeed,  it  has  much  to  commend  it.  covery,  the  defendant  may  demur  to  the 

See  Laight  v.  Morgan,  1  Johns.  Cas.  429 ;  whole  bill,  if  it  does  not  aver  that  a  suit 

B.C.  2CainesCas.  844;  Le  Roy  v.  Veeder,  at  law  is  pending,  or   is  about  to   be 

1  Johns.  Cas.  428;  Le  Roy  v.  Servis,  1  brought,  in  which  a  discovery  may  be 

Caines  Cas.  1 ;  a.  c.  2  Caines  Cas.  175 ;  material.] 

Kimberly  v.  Sells,  3  Johns.  Ch.  467 ;  Liv-  *  Hodgkin   v.    Ix)ngden,   8    Ves.  2 ; 

ingston  r.  Livingston,  4  Johns.  Ch.  294 ;  Cooper^    Eq.    PI.  117;    Whitchurch    v, 

Higinbotham    v.  Burnet,  6   Johns.  Ch.  Golding,  2  P.  Wms.  641 ;  s.  c.  now.  Whit- 

184.    The  proper  course  is  held,  in  New  worth  v.  Goulding,  1  Eq.  Abr.  14 ;  Todd 
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if  he  files  a  plea  only  to  the  relief,  he  is  bound  to  put  in  answer 
giving  the  discovery  ;  for  in  such  a  case  he  professes  that  he  will 
give  the  discovery,  and  his  plea  will  be  bad  without  it.^  If  a  bill 
of  discoyery  is  filed  manifestly  in  aid  of  a  defence  at  law,  and  a 
prayer  for  equitable  relief  is  added,  the  defendant  is  not  bound  to 
give  any  discovery  beyond  what  is  incidental  to  that  relief ;  for 
by  mixing  up  the  right  to  a  discovery  in  aid  of  a  defence  at  law 
with  the  equitable  relief,  he  would  get  the  discovery  designed  to 
aid  the  defence,  without  paying  the  costs  in  ordinary  cases  allowed 
upon  a  mere  bill  of  discovery.* 

§  813.  And  hence  it  is,  that  whenever  the  jurisdiction  of  a  court 
of  equity  is  mainly  founded  on  the  right  to  a  discovery,  and  the 
party  goes  on  to  seek  relief,  the  bill  must  contain  allegations  suffi- 
cient to  entitle  the  court  to  retain  the  biU  for  relief,  if  the  discov- 
ery should  be  effectual ;  otherwise  it  will  be  demurrable.  Thus, 
for  example,  if  a  plaintiff  should  seek  to  obtain  a  discoveiy  from 
the  defendant,  of  a  bond  lost  or  destroyed,  and  also  relief,  conse- 
quent upon  the  discovery,  he  is  required  to  make  a  suggestion  in 
his  bill,  that  without  such  discovery  he  has  not  evidence  sufficient 
to  maintain  a  suit  at  law ;  and  also  to  annex  an  affidavit  of  the 
loss  or  destruction  of  the  bond ;  for  if  it  is  not  lost  or  destroyed,  or 
if  he  has  other  sufficient  evidence  to  establish  its  contents  in  proof, 

V.  Gee,  17  Ves.  273 ;  North  v.  Strafford,  Jeremy,  110,  188,  and  notes ;  AngeU  u. 

8  P.  Wms.  148.    Where  a  bill  is  for  di»-  AngeU,  1  Sim.  &  Stu.  88,  93.    In  order 

coTery  and  relief,  a  demurrer  to  the  re-  to  prevent  the  operation  of  the  rule,  that 

lief  only,  if  sustained,  generally  defeats  a  demurrer  to  the  relief,  if  good,  is  a  bar 

the  discovery  also ;  for  in  such  a  case,  to  any  discovery,  it  was  formerly  a  prac- 

the  discorery  is  incidental  to  the  relief,  tice  to  file  a  bill  at  first  for  discovery 

Price  V.  James,  2  Bro.  Ch.  819 ;  Sutton  v.  only,  and  then,  after  the  discovery  ob- 

Scarborough,  9  Ves.  71,  76.    But  there  tained  by  amending  the  biU,  to  try  the 

cannot  be  a  demurrer  to  the  discovery  title  to  relief    But  this  practice  is  now 

only,  and  not  to  the  relief ;  for  that  would  discountenanced,  except  in  cases  where 

be  to  demur,  not  to  the  thing  required  it  is  clear  that  the  proper  relief  is  to  be 

(the  relief),  but  to  the  means  by  which  had  in  equity ;  and  then  an  amendment 

it  was  to  be  obtained.    Morgan  v.  Harris,  will  be  allowed.    See  Miif.  £q.  PI.  by 

2  Bro.  Ch.  123;   Waring  t;.  Mackreth,  Jeremy,  178,  note  (n);  Hare  on  Discov- 

Forrest,  129;  Cooper,  Eq.  PI.  117;  Mitf.  ery,  22-24;   Butterworth   w.  Bailey,  15 

Eq.  PI.  by  Jeremy,  110,  183-186;  Deare  Ves.  868;  Whitworth  v.  Davis,  1  Ves.  & 

V.  Attorney  General,  1  T.  &,  Coll.  197,  B.  646 ;   Lousada   t;.  Templer,  2   Russ. 

205, 206.    Where  the  discovery  sought  is  664,  566 ;  Severn  o.  Fletcher,  5  Sim.  467 ; 

not  a  mere  incident  to  the  relief  prayed,  Frietas  v.  Dos  Santos,  1  Y.  &  Jer.  674 ; 

if  the  demurrer  be  to  the  latter  only,  it  Jackson  v.  Strong,  13  Price,  494. 

would  seem  doubtful  whether  the  demur-         ^  King  v.  Homing,  9  Sim.  69. 

rer  would  not  be  bad.    See  Hare  on  Dis-         **  Desborough  v.  Curlewis,  8  T.  &  ColL 

covery,  §  8,  p.  6-8;  Mitf.  £q.  PL  by  175,178. 
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his  proper  remedy  is  at  law ;  and,  for  want  of  such  ayerments,  his 
bill  would  be  demurrable.^ 

§  314.  What  constitutes,  in  the  sense  of  the  rule,  a  prayer  for 
relief,  is  a  matter  of  some  nicety;  for  there  are  some  kinds  of 
equitable  relief,  which  may  be  sought  by  a  bill,  whose  main  object 
is  the  discovery  of  evidence,  and  where  the  refusal  of  that  relief 
would  not  be  decisive  against  granting  the  discovery.^  Lord 
Redesdale  has  said,  that  to  administer  to  the  ends  of  justice,  with- 
out pronouncing  any  judgment,  which  may  affect  any  rights,  the 
courts  of  equity,  in  many  cases,  compel  a  discovery,  which  may 
enable  other  courts  to  decide  on  the  subject.*  This  su^estion, 
perhaps,  furnishes  the  means  of  defining  the  sort  of  relief  which 
is  within  the  contemplation  of  the  rule.  The  court  cannot  pro- 
nounce any  judgment  on  the  rights  of  the  parties,  except  upon  a 
hearing  of  the  cause.  It  would  seem  therefore  to  follow,  that  if 
any  exercise  of  the  jurisdiction  of  the  court  is  prayed,  which  in- 
volves the  necessity  of  a  hearing,  and  a  decree  or  a  decretal  order  on 
those  rights,  the  suit  is  thereby  rendered  a  suit  for  relief,  and  is 
liable  to  all  the  incidents  of  that  proceeding.  On  the  other  hand, 
if  the  assistance  which  is  prayed  in  addition  to  the  discovery,  be 
such  as  the  court  will  give  without  a  hearing  of  the  cause,  and 
no  decree  or  decretal  order  be  necessary  on  any  rights,  as  no 
judgment  on  any  right  is  required,  the  rule  would  seem  to  be 
inapplicable.^ 

§  815.  This  distinction  may  be  illustrated  by  a  few  common 
examples.  It  is  a  natural,  if  not  a  necessary,  incident  to  the  use- 
fulness of  a  bill  of  discovery,  that  in  the  mean  time,  and  until  the 
discovery  is  obtained,  the  proceedings  in  the  suit  at  law  should  be 
stayed;  for  otherwise  the  discovery  might  be  wholly  fruitless. 
Hence,  bills  of  discovery  usually  contain  a  prayer  for  an  injunc- 
tion, until  the  discovery  is  obtained.  In  one  sense,  this  is  a  prayer 
for  relief.  But  it  being  relief,  which  is  granted  upon  motion,  with- 
out any  hearing  of  the  rights,  or  merits  involved  in  the  cause,  it 
does  not  fall  within  the  scope  of  the  rule.^     So,  a  prayer  for  a 

1  Mitf.  Eq.  PI.  by  Jeremy,  124,  125;  >  Hare  on  Discovery,  12,  18. 
1  Story,  Eq.  Jur.  §  81-86  ;  Walmsley  v.  •  Mitf.  Eq.  PI.  by  Jeremy.  148. 
Child,  1    Yes.    841,  845;    Whitfield  t*.  «  Hare  on  DiBCOvery,  12 ;  Ante,  §  17. 
Fausset,  1  Yes.  802 ;  Ante.  §  288 ;  Find-  «  Hare  on  DiscoTery,  14 ;  Eden  on  In- 
lay V.  Hinde,  1  Peters,  241.    But  the  ob-  JunctionSi  78,  79. 
Jection  Will  be  waived  by  a  general  an- 
swer. '  Ibid.    See  Ante,  §  304. 
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commission  to  examine  witnesses,  infirm,  or  abroad,  or  to  perpetu- 
ate the  testimony*  of  witnesses,  may  be  added  to  a  bill  of  discov- 
ery, and  does  not  make  it  a  bill  for  relief  within  the  rule  ;  for  in 
neither  of  these  cases  is  the  cause  ever  brought  to  a  hearing.^  So, 
a  prayer  for  the  production  of  deeds  in  court,  of  which  a  discovery 
is  sought,  is  not  such  a  prayer  for  relief ;  for  it  is  merely  inci- 
dental to  the  discovery,  and  may  be  obtained  upon  motion,  where 
the  bill  is  for  discovery  only.'  Nor  would  a  prayer,  that  the  deeds 
or  papers  sought  to  be  discovered,  when  discovered,  should  be  pro- 
duced as  evidence  at  the  trial,  be  deemed  a  prayer  for  relief ;  for 
it  is  a  necessary  part  of  the  order  of  the  court  upon  bills  for  dis- 
covery of  deeds  and  papers  in  aid  of  a  trial  at  law.^ 

§  316.  On  the  other  band,  if  a  bill  of  discovery  contains  the 
formal  prayer  for  general  relief,  that  the  plaintiff  ^^  may  have  such 
further  and  other  relief,  as  the  circumstances  of  the  case  may  re- 
quire, and  to  the  court  may  seem  meet ;  '*  that  would  be  construed 
to  make  it  a  bill  for  relief.^  So,  a  prayer,  in  praying  process,  that 
the  defendant  may  abide  such  order  and  decree,  as  the  court  shall 
think  proper  to  make,  has  been  held  to  be  a  prayer  of  relief ;  but 
this  seems  to  be  questionable  in  its  principle.^  So,  any  special 
prayer,  that  will  require  the  cause  to  be  brought  to  a  hearing,  will 
be  deemed  a  prayer  for  relief ;  as,  that  the  copy  of  a  will  may  be 
decreed  to  be  a  true  copy.^  But  a  prayer  '^  to  stand  by  and  abide 
such  order  "  as  to  the  court  shall  seem  meet,  without  adding  the 

^  Hare  on  DiBCoyeiy,  12, 18 ;  Noble  v.  the  court  held  the  demurrer  bad,  because 

Garland,  19  Ves.  876;  King  v.  Allen,  4  the  bill  was  a  mere  bill  for  discovery. 

Mad.  247  ;  Thorpe  r.  Macauley,  6  Mad.  Brandon  v.  Sands,  2  Ves.  Jr.  514,  seems 

218 ;  Hall  v.  Hoddesdon,  2  P.  Wms.  162 ;  to  recognize  the  same  doctrine.    So  does 

Vaughan  v.  Fitzgerald,  1  Sch.  &  Lefir.  Hodgens  v.  Scott,  2  MoIIoy,  436.    The 

316;  Angell  v.  Angell,  1  Sim.  &  Stu.  83,  case  of  Rose  v.  Gannel,  3  Atk.  489,  is  the 

98.    See  Ante,  §  803.  other  way.    So  is  Allan  v,  Copeland,  8 

*  Hare  on  Discovery,  15 ;  Barker  v.  Price,  522 ;  and  Ambury  v.  Jones,  Younge, 

Ray,  5  Mad.  64;  Crow  v.  Tyrell,  2  Mad.  199;  and  Angell  v,  Westcombe,  6  Sim. 

408.  80 ;  and  Mellish  v.  Richardson,  12  Price, 

'  Hare  on  Discovery,  16.  584. 

4  Cooper,  £q.  PI.  58,  188;  Hare  on         >  Rose  v.  Gannel,  3  Atk.  489;  Am- 

Discovery,  16,  17,  18;   Barton's  Suit  in  bury  o.  Jones,  Younge,  199;  James  u. 

Eq.  55,  note  ( 1) ;  Angell  v.  Westcombe,  6  Herriott,  6  Sim.  428.     Conira,  Angell  r. 

Sim.  30.    The  authorities  do  not  seem  to  Westcombe,  6  Sim.  80.    See  Baker  i». 

be  quite  consistent  on  this  subject.    In  Bramah,  7  Sim.  17 ;  Schroeppel  v,  Red- 

Whitchurch  v,  Golding,  2  P.  Wms.  541 ;  field,  5  Paige,  245 ;  Mclntyre  v.  Union 

s.  a  1  Eq.  Abr.  14 ;  the  bill  was  for  a  dis-  College,  6  Paige,  242.  248. 
covery,  and  contuned  a  prayer  for  gen-        ^  See  Vaughan  o.  Fitzgerald,  1  Sdi. 

eral  relief ;  and  on  demurver  to  the  reliei^  &  Leflr.  316. 
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word  decree,  would  not  be  deemed  a  prayer  for  relief,  but  merely 
for  such  an  order  as  is  consistent  with  the  geneml  scope  of  the  case 
made  by  tlie  bill.^  Why  an  equally  liberal  interpretation  should 
not  prevail,  when  the  word  decree  is  added,  if  it  is  obvious  that 
the  party  seeks  no  other  relief  than  what  may  properly  be  given 
upon  a  mere  bill  of  discovery,  it  is  not  very  easy  to  say. 

§  317.  In  regard  to  the  frame  of  a  bill  of  discovery,  it  may  be 
generally  stated,  that  it  must  clearly  show,  that  it  is  brought 
by  persons,  and  for  objects,  and  under  circumstances,  entitling  it 
to  be  maintained  by  the  court.  One  of  the  fundamental  rules  of 
this  branch  of  equity  jurisprudence  is,  that  the  plaintiff  is  entitled 
only  to  a  discovery  of  what  is  necessary  to  maintain  his  own  title ; 
as,  for  example,  of  deeds  under  which  he  claims.  But  he  is  not 
entitled  to  have  a  discovery  of  the  title  of  the  other  party,  from 
whom  he  seeks  the  discoveiy.^  -Hence  it  may  be  stated,  as  a  general 
rule,  that  the  bill  must  show  such  a  case,  as  renders  the  discovery 
material  to  the  plaintiff  in  the  bill,  to  support  or  defend  a  suit.' 

§  318.  The  bill  should  show,  that  the  plaintiff  has  a  title  and 
interest,  and  what  that  title  and  interest  are,  in  the  subject-matter, 
respecting  which  the  discovei*y  is  sought ;  for  a  mere  stranger  can- 
not maintain  a  bill  for  the  discovery  of  another's  title.^  So,  the 
title  and  interest  must  be  shown  to  be  present  and  vested ;  for, 
where  the  plaintiff  in  his  bill  shows  only  the  probability  of  a  fut- 
ure title  or  interest  upon  an  event,  which  may  never  happen,  he 
has  no  right  to  institute  any  suit  concerning  it,  either  for  discov- 
ery or  for  relief.^  But  if  the  plaintiff  shows  a  complete  title  or 
interest,  although  it  is,  or  may  be  litigated,  that  will  be  sufficient ; 

1  Baker  v.  Bramah,  7  Sim.  17.    See  of  pleading  admit."    He  adds  (p.  16  and 

also  Scliroeppel  v.  Redfleld,  6  Paige,  246;  p.  261,  2d  edit).  "The  right  of  a  plain- 

Mclntyre  v.  Union  College,  6  Paige,  242,  tiffin  equity  to  the  benefit  of  the  defend- 

248.  ant's  oath  is  limited  to  a  discovery  of 

>  Cooper,  Eq.  PI.  68;  Mitf.  Eq.  PI.  sach    material  facts   as    relate    to  the 

by    Jeremy,    190,    191  ;    2    Story,  £q.  plaintifiF's  case,  and  does  not  extend  to  a 

Jur.  §  1490.    Mr.  Wigram,  in  his  work  discovery  of  the  manner  in  which  the 

on  Points  in  the  Law  of  Discovery  (p.  defendant's  case  is  to  be  exclusively  es- 

15,  2d  edit), states  the  proposition  thus:  tablished,  or  to  evidence  which  relates 

"It  is  tlie  right,  as  a  general  rule,  of  a  exclusively  to  his  case." 
plaintiff  in  equity  to  exact  fVom  the  de-  •I  Mont.  Eq.  PI.  269. 
fendant  a  discovery  upon  both  as  to  all         *  Cooper,  Eq.  PI.  68  ;  MItf.  Eq.  PI.  by 

matters  of  fact,  which,  being  well  pleaded  Jeremy,  164-167, 187 ;  Pease  i?.  Pease,  8 

in  a  bill,  are  material  to  the  plaintiff's  Met.  B06. 

case   about  to  come  on  for  trial,  and         »  Mitf.  Eq.  PI.  by  Jeremy,  166,  167 ; 

which  the  defendant  does  not  by  his  form  Sackvill   v.  Aylewortli,    1    Vern.  105; 
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for  its  validity  cannot  be  ascertained,  until  the  litigation  is  deter- 
mined.^ 

§  319.    In  the  next  place,  the  bill,  too,  must  not  only  show  an 
interest  in  the  plaintiff  in  the  subject-matter,  to  which  the  required 
discovery  relates  ;  and  such  an  interest  as  entitles  him  to  call  on 
the  defendant,  for  the  discovery ;  but  it  must  also  state  a  case, 
which  will  constitute  a  just  ground  for  a  suit  or  a  defence  at  law.^ 
The  object  of  the  court  in  compelling  a  discovery  is,  to  enable 
some  other  court  to  decide  on  matters  in  dispute  between  the  par- 
ties, the  discovery  of  which  is  material.     If  the  bill  does  not  show 
such  a  case,  as  renders  the  discovery  material  to  support  or  defend 
a  suit,  it  is  plainly  not  a  case  for  the  interposition  of  the  court.' 
Therefore,  where  a  plaintiff  filed  a  bill  for  a  discovery  merelj''  to 
support  an  action,  which,  he  alleged  by  his  bill,  he  intended  to 
commence  in  a  court  of  common  law ;  although  by  this  allegation 
he  brought  his  case  within  the  jurisdiction  of  a  court  of  equity  to 
compel  a  discovery,  yet  the  court  being  of  opinion,  that  the  case 
stated  by  the  bill  was  not  such  as  would  support  an  action  at  law, 
a  demurrer  was  allowed.     For,  unless  the  plaintiff  had  a  title  to 
recover  in  an  action  at  law,  supposing  his  case  to  be  true,  he  had 
no  title  to  the  assistance  of  a  court  of  equity,  to  obtain  from  the 
confession  of  the  defendant  evidence  of  the  truth  of  the  case.* 
So,  where,  upon  a  bill  filed  by  a  creditor,  alleging  that  he  had 
obtained  judgment  against  his  debtor,  and  that  the  defendant,  to 
deprive  him  of  the  benefit  of  his  judgment,  had  got  into  his  hands 
goods  of  the  debtor  under  pretence  of  a  debt  due  to  himself,  and 
piaying  a  discovery  of  the  goods,  the  defendant  demurred  ;  because 
the  plaintiff  had  not  alleged,  that  he  had  sued  out  execution  ;  and 

Ante,  §  301.    [Thus  the  heir  during  the  Anst.  604.    Therefore,  if  it  appears  on 

life  of  the  ancestor  has  no  such  interest  the  face  of  the  bill  that  the  plaintiff  is 

in  the  estate  as  will  justify  him  in  bring-  entitled  to  no  remedy  at  law,  a  discovery 

ing  a  bill  for  the  discovery  of  facts  or  will  not  be  granted ;  for  it  would  be 

documents,  as  the  necessary  muniments  purely  impertinent.    Rondeau  v.  Wyatt, 

to  the  tiUe.    Keene's  Appeal,  60  Penn.  3  Bro.  Ch.  154 ;  Cholmondeley  v.  Clin- 

St  504.]  ton.  Turn.  &  Russ.  107. 

*  Mitf.  Eq.  PI.  by  Jeremy,  167.  *  Debigge  p.  Howe,  in  Chancery,  Hil- 

*  Mitf.  Eq.  PI.  by  Jeremy,  187 ;  Hare  ary  Term,  1782,  cited  in  Mitf.  Eq.  PI. 
on  Discovery,  48;  Mclntyre  v,  Mancius,  by  Jeremy,  4th  ed.  187,  note  (.r);  and  in 
SJohns.  Ch.  46.  3  Bro.  Ch.   165;  Wallis  v.  Portland,  8 

*  Mitf.  Eq.  PI.  by  Jeremy,  191,  192;  Yes.  404;  Kensington  v,  Mansell,  18  Yes. 
I^ggett  V,  Postley,  2  Paige,  601 ;  2  Story,  240;  Ante,  §  257  (a) ;  Post,  §  558,  659 ; 
£q-  Jur.  §  1497  ;  Bishop  of  London  v.  Neate  v.  Marlborough,  3  Myl  &  Cr.  407, 
^tcbe,  1  Bro.  Ch.  06 ;  Selby  v.  Crew,  2  416, 417 ;  Ante,  §  257  a. 
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until  he  had  so  done,  the  goods  were  not  bound  by  the  judgment, 
and  consequently  the  plaintiff  had  no  title  to  the  discovery ;  and 
the  demurrer  was  allowed.^ 

§  320.  The  bill  must  also  set  forth  with  reasonable  certainty 
the  title  of  the  plaintiff ;  and  if  it  seeks  the  discovery  of  deeds  and 
accounts,  it  must  also  describe  them  with  reasonable  certainty. 
Therefore  (as  we  have  seen)  where  a  bill  stated  generally,  that 
under  some  deeda  of  settlement  in  the  custody  of  the  defendant, 
the  plaintiff  was  entitled  to  some  estates^  either  in  fee  or  abso- 
lutely, or  as  tenant  for  life,  or  in  tail  in  possession,  or  in  some 
other  manner,  aa  by  the  deeds  in  the  custody  or  power  of  the 
defendant  would  appear,  and  prayed  a  discovery  thereof ;  upon 

1  Mitf.  Eq.  PL  by  Jeremy,  126, 187,  such  doctrine  in  the  English  courts  of 
188.  It  it  laid  down,  ii>  Leggett  v.  Post-  equity.  On  the  contrary,  it  is  laid  down 
ley,  2  Paige,  601,  that  when  a  party  asks  that  a  party  may  maintain  a  biU  of  dis- 
the  interposition  of  a  court  of  equity  to  coreiy  not  <Hily  when  he  is  destitute  of 
stay  a  proceeding  at  law,  either  by  a  other  eyidence  to  establish  his  case,  but 
temporary  injunction  or  otherwise,  on  also  to  aid  such  evidence,  or  to  render  it 
the  ground  that  a  discovery  is  necessary  unnecessary.  See  Hare  on  Discovery, 
to  aid  him  in  his  defence,  he  must  not  1,  110;  Montague  v.  Dudman,  2  Ves. 
only  show  that  the  facts  as  to  which  a  898 ;  Wigram  on  Discovery,  4,  5,  25 ; 
discovery  is  sought  are  material,,  but  he  Brereton  u.  Gamul,  2  Atk.  241 ;  [Stacy 
must  show  affirmatively  in  his  bill  that  r.  Pearson^  8  Rich.  £q.  152 ;  Peck  p. 
his  right  of  defence  cannot  be  established  Asliley,  12  Met.  481 ;]  Finch  r.  Finch,  2 
at  law  by  the  testimony  of  witnesses,  or  Ves.  491.  Lord  Redesdale  lays  it  down 
without  the  aid  of  the  discovery  he  seeks,  that  **  tlie  plaintiff  may  require  this  dis- 
The  same  doctrine  is  stated  in  Gelston  v.  covery,  either  because  he  cannot  prove 
Hoy t,  1  Johns.  Ch.  543,  548  (2  Story,  Eq.  the  facts,  or  in  aid  of  proof,  and  to  avoid 
Jur.  §  1495,  note  s.  c.) ;  and  Seymour  r.  expense."  Mitf.  Eq.  PI.  by  Jeremy,  807. 
Seymour,  4  Johns.  Ch.  411.  But  it  is  Mr.  Chancellor  Walworth,  in  March  v. 
material  to  state  that  both  of  these  last  Davison,  9  Paige,  580,  expressly  over- 
cases  were  bills  seeking  relief,  as  well  as  ruled  the  doctrine,  which  he  was  snp- 
for  discovery,  and  therefore  fall  within  posed  by  the  reporter  to  have  held  in 
the  principle  of  Russell  v.  Clarke,  7  Leggett  v.  Postley,  2  Paige,  601 ;  Ante, 
Cranch,  89,  which  decides  that  if  a  party  §  311 ;  Post,  §  824  a,  845.  In  Glengall  o. 
seeks  to  witlidraw  the  suit  from  the  court  Frazer,  2  Hare,  99,  105,  Mr.  Vice-Chan- 
of  law  to  equity,  upon  the  ground  of  a  cellor  Wigram  said :  "  The  plaintiff  is  in 
discovery,  that  discovery  must  be  estab-  this  court  entitled  to  an  answer  from 
lished  by  the  answer  in  order  to  entitle  the  defendant,  not  only  in  respect  to 
the  court  to  maintain  the  bill  for  relief,  facts  which  he  cannot  otherwise  prove. 
See  also  Laight  t;.  Morgan,  1  Johns.  Cas.  but  also  as  to  facts  the  admission  of 
429;  Williams  o.  Wann,  8  Blackf.  477.  which  will  relieve  him  from  the  neces- 
But  this  by  no  means  establishes  the  doc-  sity  of  adducing  proof  from  other 
trine  that  if  the  bill  is  for  discovery  only,  sources."  [See  also  Williams  v,  Wann, 
it  is  necessary  to  aver  that  the  party  can-  8  Blackf.  477 ;  Chambers  v.  Warren,  18 
not  otherwise  establish  his  defence  at  111.  831.] 
law.    There  does  not  appear  to  be  any 
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demarrer,  the  bill  was  held  bad  for  vagaenees  and  uncertainty,  and 
was  to  be  treated  as  a  mere  fishing  bill.^ 

§  821.   The  bill  must  also  state,  that  the  discovery  is  asked  for 
the  purpose  of  some  suit  brought,  or  intended  to  be  brought ;  for 
otherwise  it  will  not  be  maintained,  as  courts  of  equity  do  not 
grant  a  discovery  to  gratify  mere  curiosity,  but  to  aid  some  legal 
proceeding.'    It  must  also  set  forth  with  reasonable  certainty  the 
nature  of  the  suit,  which  is  brought,  or  if  not  brought,  the  nature 
of  the  claim  or  right,  to  support  which  the  suit  is  intended  to  be 
brought,  and  against  whom,  in  particular,  it  is  to  be  brought.    If, 
for  example,  a  claim  for  duties  is  made,  it  ought  to  be  stated  how, 
and  in  what  right,  they  are  claimed.     Lord  Eldon  has  spoken  in 
an  emphatic  manner  upon  this  subject.    **  That,  where  the  bill 
(said  he)  avers,  that  an  action  is  brought,  or,  where  the  necessary 
effect  in  law  of  the  case  stated  by  the  bill  appears  to  be,  that  the 
plaintiff  has  a  right  to  bring  an  action,  he  has  a  right  to  a  discov* 
ery,  to  aid  that  action,  so  alleged  to  be  brought,  or  which  he  ap- 
pears to  have  a  right  and  an  intention  to  bring,  cannot  be  disputed. 
But  it  has  never  yet  been,  nor  can  it  be,  laid  down,  that  you  can 
file  a  bill,  not  venturing  to  state  who  are  the  persons  against  whom 
the  action  is  to  be  brought ;  not  stating  such  circumstances  as  may 
enable  the  court,  which  must  be  taken  to  know  the  law,  and  there- 
fore the  liabilities  of  the  defendants,  to  judge ;  but  stating  circum- 
stances ;  and  averring,  that  you  have  a  right  to  an  action  against 
the  defendants,  or  some  of  them.     That  of  necessity  admits,  that 
some  of  the  defendants  may  be  only  witnesses ;  and  against  them 
there  is  no  right  to  file  such  a  bill.    The  fraud  (in  this  case)  is 
not  charged  as  against  the  third  partner.     If  you  had  said  that  by 
reason  of  the  combination  it  was  so  managed,  that  you  could  not 
bring  an  action,  and  therefore  there  ought  to  be  an  account  of  the 
fees  in  this  court,  it  might  have  been  so  shaped.    So,  you  might 
allege,  perhaps,  that  the  person  entering  goods  of  an  alien  in  the 
name  of  a  natural  subject,  would  be  liable  at  law  to  pay  the  alien 
daty :  or  you  might  state  that  an  individual  enters  goods  in  his 
own  name,  knowing  them  to  be  the  goods  of  an  alien  ;  and  there- 
fore is  liable  to  an  account.     But  you  must  state  who  the  individ- 
ual is ;  for  you  have  no  right  to  a  discovery  except  against  the  per- 
son against  whom  you  aver  that  you  mean  to  bring  the  action."  ' 

1  Ryrw  V.  Rjret,  S  Yet.  Jr.  843;        *  Cardole  v.  Watkins,  6  Mad.  18. 
Ante,  I  2i6.  I  Major  of  London  v.  Lot/,  8  Yes. 

19 
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§  822.  In  regard  to  the  nature  of  the  sait,  also,  the  ground  is 
equally  clear ;  for  there  are  certain  sorts  of  suits,  in  respect  to 
which  a  court  of  equity  will  not  interfere,  or  give  aid  by  way  of 
discovery ;  as,  for  example,  a  suit  for  a  penalty,  or  a  forfeiture,  or 
in  aid  of  a  writ  of  mandamus^  or  of  a  criminal  prosecution.^  Where 
the  bill  is  brought  before  any  action,  it  is  usual  to  aver  in  the  bill, 
that  the  discovery  of  the  facts  is  necessary  to  enable  the  party  to 
commence  «his  suit  right.' 

§  323.  The  bill  must  generally  show,  that  the  defendant  has 
some  interest  in  the  subject-matter  of  the  discovery ;  for,  if  he  is 
a  mere  witness,  the  bill  cannot  ordinarily  be  maintained  against 
him.^  If  the  bill  alleges,  that  the  defendant  has  a  claim  to  sach 
an  interest,  and  states  it,  that  will  be  sufficient  to  prevent  a  de^ 
murrer,  although  in  fact  the  defendant  has  no  interest.  But,  then, 
the  plaintiff  may  avail  himself  of  the  objection  in  another  form.* 

§  324.  And  it  will  not  in  all  cases  be  sufficient  to  show  by  the 
bill,  that  both  the  plaintiff  and  defendant  have  an  interest  in  the 
subject-matter  of  the  suit.  But  if  the  right  to  discovery  arises 
from  any  privity  of  title  between  them,  there  must  be  an  aver- 
ment in  the  bill  of  that  privity,  and  what  its  true  nature  and 
character  are,  with  reasonable  certainty.^ 

§  324  a.  In  the  next  place,  it  must  be  shown,  upon  the  face 
of  the  bill,  that  the  discovery  is  material  to  the  defence  at  law 
of  the  party,  seeking  the  discovery,  and  how  and  in  what  manner 
it  is  material.^    But  it  is  not  necessary  to  aver,  that  the  discovery 

898 ;  Attorney  General  v.  Conroy,  2  Jones  Dudman,  2  Yes.  898 ;  Leggett  v,  Postley, 

(Irisli),  791.     [The  province  of  discovery  2  Paige,  599  ;  F^st,  §  553. 

in  equity  is  not  to  compel  a  defendant,  ^  Moodalay  v,  Morton,  1  Bro.  Ch.  409. 

who  is  a  plaintiff  in  a  suit  at  law,  to  dis-  471 ;  s.  c.  2   Dick.  652.    See   Hare  on 

close  in  what  manner  he  intends  to  make  Discovery,  51,  110.     It  has   been   ssid 

out  his  case  at  law.    The  plaintiff   in  that  it  is  not  necessary  in  a  simple  bill  of 

equity  is  entitled  only  to  the  discovery  discovery  to  allege  tliat  the  complainant 

of  such  matters  in   the   knowledge,  or  is  not  able  to  prove  his  ca«e  at  law  with* 

possession,  of  the  defendant  in  equity,  as  out  the  benefit  of  the  discovery  sought 

will  enable  him  to  make  out  his    own  Atlantic  Ins.  Co.  c^.  Lunar,  1  Sandf.  Ch.  91. 

case  at  law ;  and  exceptions  to  an  an-  '  Mayor  of  London  v.  Levy,  8  Tea. 

swer,  omitting   to  respond  to  inquiries  404,405;  Dineley  i7.  Dineley,  2  Atk.  894  ; 

touching  the  mode  in  wliich  the  defend-  Whitworth  v.  Davis,  1  Ves,  &  B.  550 ; 

ant  purposed  to  make  out  his  case   at  [Wakeman  v.  Bailey,  3  Barb.  Ch.  482.) 

law,  and  as  to   documents  "relating  to  *  Mitf.  Eq.   PI.   by  Jeremy,  181;  2 

matters  in    the   bill    mentioned "  were  Story,  Eq.  Jur.  §  1499. 

orerruled.    IngUby  v.  Shafto,  33  Beav.  *  Mitf.  Eq.  PI.  by  Jeremy,  189, 190. 

81.]  •  Lane    n.   Stebbins,  9    Paige,    622 ; 

1  2Stor7,Eq.Jur.§1404;Montoguep.  March  v.  Davison,  9  Paige,  580;  Poat, 
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is  absolutely  necessary  or  indispensable  to  tliat  defence.  It  will 
be  sufficient  to  state  and  show  that  it  is  material  evidence.^  Thus, 
for  example,  it  is  not  necessary  to  allege  in  the  bill,  that  the 
plaintiff  has  no  other  witness  or  evidence  to  establish  at  law  the 
facts  of  which  the  discovery  is  sought ;  for  he  is  entitled  to  it,  if 
it  be  merely  cumulative  evidence  of  material  facts.'  It  would  be 
otherwise,  if  the  bill  should  not  only  ask  discovery,  but  should  ask 
relief  in  equity ;  for  in  the  latter  case  the  bill  would  seek  to  with- 
draw the  whole  jurisdiction  from  the  proper  court  of  law,  and  to 
give  it  to  the  court  of  equity.' 

§  325.  In  the  next  place,  the  bill  should  set  forth  in  particular 
the  matters,  to  which  the  discovery  is  sought ;  for  the  other  party 
IB  not  bound  to  make  answer  to  vague  and  loose  surmises.     On 
this  account  where  a  bill  of  discovery  was  brought  by  an  execu- 
trix, stating  generally,  that  a  demand  had  been  made  upon  her, 
as  executiix,  by  the  defendant,  which  she  had  refused  to  pay,  and 
he  had  sued  her  therefor ;  and  that  the  executrix  knew  nothing 
of  the  demand  of  her  own  knowledge ;  but  believed  it  to  be  un- 
jast,  because  the  defendant  took  no  measures  to  liquidate  it  in 
the  testator*8  lifetime,  and  did  not  produce  any  vouchers;  and 
that  she  could  not,  without  a  discovery  of  all  the  facts,  safely 
proceed  to  a  trial  at  law  in  the  suit ;  and  prayed  a  discovery ;  it 
was  held,  that  the  bill  was  bad,  and  waj9  a  mere  fishing  bill, 
amounting  only  to  a  statement,  that  the  executrix  was  sued  at 
law,  and  did  not  show  for  what,  and  therefore  asked  a  discovery 
beforehand,  although  she  had  reason  to  conclude,  that  the  suit  was 
upon  some  groundless  pretence.     It  set  forth  no  facts,  material  to 
a  defence  at  law,  and  merely  sought  a  discovery  of  the  grounds  of 
the  suit  at  law.^ 

I  M5 ;  Ifany   v.  Beekman   Iron  Co.  9  natire  relief  and  the  plaintiff  would  only 

Paige,  188 ;  Ante,  §  310  and  note ;  Mitt  be  entitled  to  the  diBCOvery  in  one  of  the 

£q.  PI.  by  Jeremy,  807.  alternatives,  which  is  not  tlie  one  prln- 

^  Ibid.  cipally  relied  upon  in  tlie  bill,  and  the 

'  Ibid.  information  is  not  important  in  determin- 

*  Ibid.  ing  to  which  of  the  altematlTes  tlie  plain- 

*  Newkerk  v.  WiUett,  2  Cainee  Cas.  tiff  is  entitled,  such  discovery  will  not  be 
^-  See  also  Frietaa  v,  Dos  Santos,  1  compelled  before  the  hearing.  Lett  v. 
T.ftJer.57i.    [When,  a  bUl  prays  alter-  Parry,  1  H.  &  M.  617.J 
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CHAPTER  Vni. 


BILLS  KOT  ORIGINAL. 


§  826.  Bills  not  original,  as  we  have  seen,  presuppose  a  sait 
to  have  been  already  commenced  and  litigated  between  the  same 
parties  in  regard  to  the  same  8ubject*matter,  and  they  are  properly 
of  two  classes.  (1.)  Such  as  are  an  addition  to,  or  a  continuance, 
or  a  dependency,  of  the  original  bill.^  Or  (2.)  Such  as  are  brought 
for  the  purpose  of  cross-litigation,  or  of  controverting,  or  suspend- 
ing, or  reversing  some  decree  or  order  of  the  court,  or  of  carrying 
it  into  execution.'  The  former  class  furnishes  the  means  of  sup- 
plying the  defects  of  a  suit,  of  continuing  it,  if  abated,  and  of 
obtaining  the  benefit  of  it.  These  means  are :  (1.)  By  a  supple- 
mental bill.  (2.)  By  an  original  bill,  in  the  nature  of  a  supple- 
mental bill.  (8.)  By  a  bill  of  revivor.  (4.)  By  an  original  bill 
in  the  nature  of  a  bill  of  revivor.  (5.)  By  a  bill  of  revivor  and 
supplement.  The  second  class  includes :  (1.)  A  cross-bill.  (2.) 
A  bill  of  review.  (8.)  A  bill  to  impeach  a  decree  upon  the 
ground  of  fraud.  (4.)  A  bill  to  suspend  the  operation  of  a  de- 
cree. (5.)  A  bill  to  carry  a  former  decree  into  execution.  (6.) 
A  bill  partaking  in  some  measure  of  the  character  of  some  one  or 
more  of  both  of  these  classes  of  bills ;  such  as  a  bill  in  the  nature 
of  a*supplemental  biU,  or  in  the  nature  of  a  bill  of  revivor,  or  in 
the  nature  of  a  bill  of  review,  and  others  of  a  kindred  character.^ 
It  may  be  proper  to  give  a  sketch  of  the  frame  and  objects  of  each 
of  these  classes  and  varieties. 

§  327.  Before,  however,  entering  upon  the  consideration  of 
these  different  sorts  of  bills,  it  may  be  useful  to  make  some  pre- 
liminary statements,  which  will  serve  more  fully  to  unfold  their 
nature  and  character ;  and  in  this,  and,  indeed,  in  all  the  subse- 
quent explanations  of  these  varieties  of  bills,  recourse  must  be 
almost  exclusively  had  to  the  admirable  treatise  of  Lord  Redesdale.'* 

1  Ante,  1 16, 20.  bills  is  borrowed  from  Lord  Redesdale's 

s  Ante,  f  16,  20;  Pott,  |  882-S88.  treatise,  with  little  more  than  an  occa- 

*  Ante,  f  20, 21 ;  Poet,  |  888-482.  aional  verbal  alteration.    I  have  not  the 

*  A  rerj  large  portion  of  the  follow-  presumption  to  snppoee  that  upon  so 
ing  remarks,  as  to  these  different  kinds  of  comj^cated  a  subject  I  could  add  an j 
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§  828.  A  suit  may  be  defective  in  its  original  structure,  either 
fitom  the  want  of  a  full  statement  of  the  material  facts,  or  from 
the  want  of  proper  parties,  or  from  the  want  of  asking  suitable 
diBCOYeries,  or  from  other  like  defects,  where  no  event  has  occurred 
subsequent  to  the  institution  of  the  suit,  affecting  the  rights  or  in- 
terests of  the  parties.  In  such  a  case,  as  we  shall  presentiy  see, 
the  defect  may  be  cured  either  by  an  amendment  of  the  bill,  or 
by  a  suf^lemental  bill,  under  the  circumstances,  which  will  be 
hereafter  stated.^  On  the  other  hand,  a  suit  may  be  perfect  in  its 
institution ;  and  yet,  by  some  event,  subsequent  to  the  filing  of 
the  original  bill,  it  may  become  defectwe^  so  that  no  proceeding 
can  be  had,  either  as  to  the  whole,  or  as  to  some  part  thereof,  with 
effect ;  or  it  may  become  abated^  so  that  there  can  be  no  proceed- 
ing at  aU,  either  as  to  the  whole,  or  as  to  a  part  thereof.'  The 
first  is  the  case,  when,  although  the  parties  to  the  suit  remain 
before  the  court,  some  event,  subsequent  to  the  institution  of  the 
suit,  has  either  made  such  a  change  in  the  interest  of  those  par- 
ties, or  ^ven  to  some  other  person  such  an  interest  in  the  matters 
in  litigation,  that  the  proceedings,  as  they  stand,  cannot  have 
their  full  effect^  The  other  is  the  case,  when  by  some  subsequent 
event  there  is  no  person  before  the  court,  by  whom,  or  against 
whom,  the  suit  in  whole  or  in  part  can  be  prosecuted.^ 

§  829.  It  is  not  very  accurately  ascertained  in  the  books  of 
practice,  or  in  the  reports,  in  what  cases  a  suit  becomes  defective 
vrithout  being  absolutely  abated;  and  in  what  cases  it  abates, 
as  well  as  becomes  defective.^  But,  upon  the  whole,  it  may  be 
eoUected,  that  if,  by  any  means,  any  interest  of  a  party  to  the 
suit  in  the  matter  in  litigation  becomes  vested  in  another,  the 
proceedings  are  rendered  defective,  in  proportion  as  that  interest 
affects  the  suit;  so  that,  although  the  parties  to  the  suit  may 
remain  as  before,  yet  the  end  of  that  suit  cannot  be  obtained.^ 
Thus,  for  example,  if  the  party  become  bankrupt  pending  the 


to  the  remarkB  of  this  great  nuister  *  Mitf .  Eq.  PI.  by  Jeiemj,  66 ;  Poet, 

in  equity,  upon  whote  work  the  liighett  |  8S4, 887. 

eulogy  wm  pfonotmeed  by  Lord  Eldon,  *  n>id. 

IB  Uoyd  V.  Johnes,  9  Yes.  64.     Occa-  «  Mitf.  Eq.  PI.  by  Jeremy,  66;  Pott, 

wnoaSkf  I  hare  copied  from  Mr.  Cooper,  {  884,  387. 

wbeie  hie  ezphumtioiie  were  more  full  *  Mitf.  Eq.  PI.  by  Jeremy,  66,  67,  and 

and  eatiefaetory.  the  casee  there  cited;  Gilb.  For.  Rom. 

1  Mitt  Eq.  PL  by  Jeremy,  66,  61';  176;  Poet,  |  849and  note. 

Poet,  I  882-886.  •  Ibid. 
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salt,  then,  according  to  the  practice  of  chancery,  the  suit  will  be 
held  to  be  defective ;  but  the  bankruptcy  does  not  cause  an  abate- 
ment.^ And  if  such  a  change  of  interest  is  occasioned  by,  or  is 
the  consequence  of,  the  death  of  a  party,  whose  interest  is  not 
determined  by  his  death,  or  by  the  marriage  of  a  female  plaintiff, 
the  proceedings  become  likewise  abated  or  discontinued,  either  in 
part,  or  in  the  whole.  For,  as  far  as  the  interest  of  a  party  dying 
extends,  there  is  no  longer  any  person  before  the  court,  by  whom 
or  against  whom  the  suit  can  be  prosecuted ;  and  a  married  woman 
is  incapable  by  herself  of  prosecuting  a  suit.^ 

§  830.  There  is  the  same  want  of  accuracy  in  the  books  in  as- 
certaining the  manner  in  which  the  benefit  of  a  suit  may  be 
obtained,  after  it  has  become  defective,  or  abated,  by  an  event 
subsequent  to  its  institution,  as  there  is  in  the  distinction  between 
the  cases,  where  a  suit  becomes  defective  merely,  and  where  it 
likewise  abates.^  It  seems,  however,  clear,  that  if  any  property 
or  right  in  litigation,  vested  in  a  plaintiff,  is  transmitted  to  another, 
the  person  to  whom  it  is  transmitted  is  entitled  to  supply  the  de- 
fects of  the  suit,  if  it  has  become  defective  merely ;  and  to  con- 
tinue it,  or  at  least  to  have  the  benefit  of  it,  if  it  is  abated.^  It 
seems  also  clear,  that  if  any  property  or  right,  before  vested  in  a 
defendant,  becomes  transmitted  to  another  person,  the  plaintiff  is 
entitled  to  render  the  suit  perfect,  if  it  has  become  defective,  or  to 
continue  it,  if  it  is  abated,  against  the  person,  to  whom  that  prop- 
erty or  right  is  transmitted,'^ 

§  881.  With  these  explanations,  let  us  now  enter  upon  the  ex- 
amination of  the  varieties  of  bills  already  enumerated,  whose  ob- 
ject it  is  to  meet  and  to  overcome  these  difficulties,  arising  from  a 
suit's  becoming  defective,  or  from  its  becoming  abated,  or  from 
both.  When  a  suit  is  abated,  it  cannot  be  proceeded  in,  until 
there  is  (according  to  the  technical  phrase)  a  revivor  of  it.  When 
it  is  merely  defective,  it  may  be  proceeded  in  without  such  a  tech- 

1  Lee  V.  Lee,  1  Hare,  617,  621 ;  Post,         >  Mitf.  Eq.  PI.  bjr  Jeremy,  66,  57,  and 

§  849  and  note ;  [Robertson  v,  Southgate,  the  eases  there  cited ;  Gilb.  For.  Rom. 

6  Hare,  223.    Where  one  of  the  defend-  176 ;  Post,  §  849  and  note, 
ants  was  the  secretary  of  an  association        *  Mitf.  £q.  PI.  by  Jeremy,  60,  61,  and 

for  insurance,  and  he  became  bankrupt  the  cases  there  cited;  Post,  §  382--842. 
during  the  pendency  of  the  bill,  it  was  held         *  Mitf.  Eq.  PI.  by  Jeremy,  60,  61,  and 

that  he  was  properly  made  a  party  for  the  cases  there  cited ;  Post,  §  332-342. 
purposes  of  discorery,  and  must  so  con-        ^  Ibid, 
tinue,  and  the  plea  of  banlcruptcy  was  over- 
ruled.   Pepper  v.  Henzell,  2  H.  &  M.  486. 1 
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nical  revivor,  upon  the  mere  supply  of  the  defective  facts,  or 
defective  parties.^ 

§  332.  And,  first,  of  a  supplemental  bill,  which  is  merely  an 
addition  to  the  original  bill,  in  order  to  supply  some  defect  in  its 
original  frame  or  structure.*  In  many  cases,  an  imperfection  in 
the  frame  of  the  original  bill,  may  be  remedied  by  an  amendment.^ 
Generally,  a  mistake  in  the  bill  in  the  statement  of  a  *fact  should 
be  corrected  by  an  amendment,  and  not  by  a  right  statement  of 
the  fact  in  a  supplemental  bill.^  But  the  imperfections  of  a  bill 
may  remain  undiscovered,  while  the  proceedings  are  in  such  a 
state,  that  an  amendment  can  be  permitted  according  to  the  prac^ 
tice  of  the  court ;  ^  or  it  may  be  of  such  a  nature,  having  occurived 
after  the  suit  is  brought,  as  may  not  properly  be  the  subject  of  an 
amendment.^  By  the  practice  of  the  court,  no  amendment  is  gen- 
erally allowable,  after  the  parties  are  at  issue  upon  the  points  of 
the  original  bill,  and  witnesses  have  been  examined.?    Nor  is  it 

1  See  RftndaU  v.  Mumford,  18  Yes.  Reg.  88,  00;  Cooper,  £q.  PI.  338 ;  Good- 

427;   Lloyd   v.  Johnes,  9  Yes.  54,  55;  win  v.  Goodwin,  3  Atk.  370;  Jones  v. 

Harrison  v.  Ridley,  Com.  589;  Anon.  1  Jones,  3  Atk.  110,  111 ;  Stafford  t;.  How- 

Atk.  88 ;  Russell  i;.  Sharp,  1  Yes.  &  B.  lett,  1  Paige,  200.    Mr.  Wooddeson  says, 

600.    In  all  these  cases,  when  the  suit  that  an  amendment  is  not  allowed  after 

has  become  abated,  as  well  as  defective,  breaking  open  the  seals  of   the  deposi- 

the  bill  is  commonly  termed  a  supple-  tions,  which  is  called  passing  publication. 

mental  bill  in  the  nature  of  a  bill  of  re-  (3  Wooddes.  Lect.  374.)    But  the  gen- 

▼iTor,  as  it  has  the  effect  of  a  bill  of  eral  rule  is  as  stated  by  Lord  Redesdale. 

veriTor  in  continuing  the  suit.    >litf .  £q.  However,  in  special  cases,  an  amendment 

PL  by  Jeremy,  68,  69.  will  be  allowed  after  witnesses  have  been 

'  Ante,  §  20 ;  Mltf .  £q.  PI.  by  Jeremy,  examined  before  publication,  and  even 

84,  55 ;  Hinde,  Ch.  Prac.  42-45.  after  publication,  if  no  witnesses  have 

s  Wyatt,  Pr.   Reg.  88;    Hinde,  Ch.  been  examined.     See  Mitf.  £q.  PI.  by 

Prac.  42.  Jeremy,  55  and  note,  325  and  note  (c). 

«  Strickland  v.  Strickland,  12  Sim.  253.  See  also  Wright  v.  Howard,  6  Mad.  106. 

s  Mitf.  £q.  PI.  by  Jeremy,  55 ;  Rowe  In  Colclough  u.  Evans,  4  Sim.  76,  the 

9.   Wood,  1  Jac.  &  Walk.  339;  Hinde,  yice-chancellor  said,  that  the  rule  (before 

Ch.  Prac.  42,  43.  the  late  orders)   was   not  to  allow  an 

*  If  it  appears  upon  the  face  of  a  sup-  amendment  without  special  leave,  after 

plemental  bill  that  all  the  matters  alleged  the  cause  is  at  issue.    The  same  rule  is 

therein  arose  previous  to  the  commence-  laid  down  in  note  (m)  to  Mitf.  £q.  PL  by 

ment  of  the  suit,  and  might  have  been  Jeremy,  55,  56,  where  it  is  added,  that 

inserted  by  way  of  amendment  in  the  after  the  cause  is  at  issue  the  court  will 

original  bill,  the  defendant  may  demur  not  give  the  plaintiff   leave  to  amend, 

to    the   supplemental  bill.     Stafford  v,  unless  he  shows  not  only  the  materiality 

Howlett,  1  Paige,  200.    [See  Walker  v.  of  the  proposed  alteration,  but  also  that 

Gilbert,  7  Sm.  &  Marsh.  456.  |  he  was  not  in  a  condition  to  have  made 

^  Mitf.  Eq.  PI.  by  Jeremy,  55,  325 ;  it  earlier.    The  objection  of  this  qualifi- 

8  Wooddes.  Lect.  55,  p.  374 ;  Wyatt,  Pr.  cation  is  to  prevent  delays.    See  also  to 
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generally  allowable  to  introduce  into  the  bill,  by  amendment,  any 
matter  which  has  happened  since  the  filing  of  the  bilL^  (a)  In 
such  cases,  a  supplemental  bill  is  the  appropriate  remedy.'  And 
such  a  supplemental  bill  may  not  only  be  for  the  purpose  of  putting 
in  issue  new  matter,  which  may  vary  the  relief  prayed  in  the  origi- 
nal bill ;  but  also  for  the  purpose  of  putting  in  issue  matter,  which 
may  prove  the  plaintiff's  right  to  the  relief^  originally  jHrayed.' 
Whenever  a  supplemental  biU  is  not  a  supplemental  suit,  but  only 
introduces  supplementary  matter,  the  whole  record  constitutes 
but  one  cause ;  and  one  replicaticm  and  one  cause  are  to  be  set 
down  for  the  hearing.^ 

§  888.  A  supplemental  bill  (strictly  so  called)  is,  in  the  first 
place,  proper,  whenever  the  imperfection  in  the  original  bill  arises 
from  the  omission  of  some  material  fact,  which  existed  before  the 
filing  of  the  bill,  but  the  time  has  passed  in  which  it  can  be  intro- 
duced into  the  bill  by  an  amendment.^  This  may  arise  either 
from  the  importance  of  the  fact  not  being  understood  in  the  pre- 
ceding stages  of  the  cause,  and  therefore  not  being  put  in  issue ; 
or  from  the  fact  itself  not  having  come  to  the  knowledge  of  the 
party  until  after  the  bill  was  filed.  In  either  case,  the  filing  of  a 
supplemental  bill  is  not  always  a  matter  of  course ;  but  sometimes 
special  leave  must  be  asked  of  the  court;  as,  for  example,  when  it 

the  same  point,  Longman  v.  Oalliford,  8        *  Wray  v.  Hutchinson,  2  MyL  ft  K. 

Anst807;  Kilcourcy  V.  Ley,4Mad.212,  286;  Crompton    v.  Wombwdl,   4  Sim. 

andtheothercasescitedinMitf.Eq.pl.  628;   Barfleld   v.  Kelly,  4   Boss.  856; 

by  Jeremy,  65,  66,  note  (m).    See  Post,  Post,  |  862. 
§  886  and  note.  *  Crompton  v.  Wombwell,  4  Sim.  628; 

1  Cooper,  Eq.  Fl.  838 ;   Candler   v.  Poet,  f  885,  887,  898,  412,  418,  421-423. 
Pettit,  1  Paige,  168;  Brown  v.  Higden,        «  Catton  v.  Carlisle,  6  Bfad.  427.    See 

1  Atk.  291 ;  Post,  |  888.  When  a  plain-  Greenwood  v.  Atkinson,  6  Sim.  419. 
tiff  amends  his  biU  by  the  insertion  of  [The  original  and  a  supplemental  bill 
matters  which  have  occurred  since  the  make,  in  effect,  but  one  pleading,  and  in 
filing  of  the  original  bill,  the  defendant,  any  particolar  wherein  they  are  in  oon- 
instead  of  pleading  or  demurring  to  the  flict  are  regarded  as  not  well  pleaded, 
amended  bill  on  that  ground,  may,  by  and  are  therefore  not  admitted  by  de- 
answer  to  the  amended  bill,  claim  the  murrer.  Chouteau  v.  Bice,  1  Min.  106.] 
same  benefit  that  he  would  have  been  *  Mitf.  Eq.  PL  by  Jeremy,  55,  61, 
entitled  to  if  he  had  pleaded  or  demurred.  826;   Wyatt,  Pr.  Beg.  88,  89;  Hinde, 

2  Dan.  Ch.  Prac.  266.  See  Milligan  v.  Ch.  Prac.  42,  48,  C. ;  Veazie  v.  WiUlams, 
MitcheU,  1  Myl.  &  Cr.  483.  8  Story,  64 ;  Ante,  $  882. 

(a)  A  petition  in  equity  may  be  262.  In  this  case,  Vlce-Chanoellor  MaKns 
amended  by  stating  facts  which  took  disapprored  the  statement  to  the  con- 
place  after  leave  to  amend  was  given,  trary  in  2  Dan.  Ch.  Prac  (4th  ed.)  1459. 
In  re  Westbrook's  Trusto,  L.  B.  11  Eq.  See  Post,  §  389,  note  (a). 
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seeks  to  change  the  original  structure  of  the  bill,  and  to  introduce 
a  new  and  different  case.^    It  may  be  added,  that  a  supplemental 

^  ColcIoQgfa   V.   Evans,   4  Sim.  76;  Yin.  Abr.  Chancery,  489,  pi.  8;  Cock- 
Jonea  r.  Jonet,  S  Atk.  110;  Crompton  v.  burne  v.  Hussey,  2  Ridg.  Par.  C.  604.  In 
Wombwett,  4   Sim.  628.    It  U  not  of  Gilbert's  For.  Rom.  108,  100,  the  Chan- 
eourse,  in  manj  other  cases,  to  allow  a  eery  Practice  on  this  subject  is  shown  to 
supplemental  lull  to  be  filed  at  any  time,  have  its  origin  in  the  civil  law.    His  re- 
On  the  conlraiy,  the  plaintiff  must  show  marks  are  also  important  to  the  more 
that  he  could  not  hare  availed  himself  of  full  exposition  of  the  reasons  and  restric- 
the  opportunity  of  introducing  the  new  tions  of  the  Chancery  Practice.    **  Ac- 
fiicts  at  any  antecedent  stage   of   the  cording  to  the  civil  law,"  says  he,  "  the 
cause  by  way  of  amendment ;  or,  that  plaintiff,  by  leave  of  the  court,  might 
they  were  of  a  nature  not  proper  to  be  add  any  new  position  before  replication ; 
introduced  by  an  amendment ;  as,  for  ex-  for  the  replication  was  the  contestation 
ample,  events  which  had  occurred  since  of  the  answer ;  and  therefore,  after  the 
the  filing  of  the  biU.    Therefore,  where  answer  was  contested,  there  could  be  no 
a  supplemental  bin  was  filed  after  the  positions,  but  they  went  onto  thehr  proofs. 
heaiiDg  of  the  original  bill,  stating  ad-  But  if  any  new  matter  was  discovered 
ditk>nal   facta    which  arose,  and   were  after  replication,  they  might,  by  leave  of 
known  to  the  plaintiff  before  he  filed  his  the  court,  file  a  supplemental  bill  touch- 
original  bill,  and  praying  that  other  mat-  ing  any  matter  of  fact  that  was  discov- 
ten  might  be  taken  into  the  account  or-  ered  after  such  replication ;  for  the  sup- 
dered  to  be  taken  before  the  master  in  the  plemental  bill  was  in  the  nature  of  a  new 
canie ;  the  court  held  that  the  bill  was  cause,  which  might  be  brought,  by  leave 
demuRible,  and  that  it  came  in  too  late  of  the  court,  after  the  eonieBtatio  litis  in 
a  itage  of  the  proceedings.    The  plain-  the  former  cause ;  and  the  court  might 
tiir  should  either  have  amended  his  bill  lengthen  the  time  for  publication  after 
on  the  defendant's  answering  it,  or  at  such  supplemental  bill  and  answer  came 
least  he  thoold  have  applied  to  the  court  in;    because   tlie   prolongation   of   the 
for  leave  to  amend,  or  to  file  a  supple-  probatory  term  was  very  much  in  the 
mental  bill,  in  an  earlier  stage  of  the  breast  of  the  court    But  if  the  supple- 
proeeedings.     Swan  v.  Swan,  8  Price,  mental  bill  be  moved  for  after  publican 
518,622 ;  Gilb.  For.  Rom.  100 ;  Coldough  tion,  the  court  never  gives  them  leave  to 
9.  Evans,  4  Sim.  76 ;  Diaa  v.  Merie,  4  examine  any  thing  that  was  in  issue  ui 
Paige,  260.    But,  although  the  party  has  the  former  cause,  by  reason  of  the  maul- 
not.  under  cfarcumstanoes  of   this  sort,  fest  danger  of  subornation  of  peijury, 
a  right  to  file  a  supplemental  bill,  yet  the  where  they  have  a  sight  of  the  examina- 
ooort  will  lometimes  ex  mero  motm  direct  tion  of  the  witnesses.    But  for  matter  of 
*nch  a  bill  to  be  filed,  if,  upon  the  hear-  account  there  may  be  a  supplemental 
>ng,  the  jnatioe  of  the  case,  in  its  own  bill  after  publication,  because  they  ex- 
opinion,  requires  it  to  be  done.    Mutter  amine  to  such  matters  of  account  before 
v<  Chauvel,  6  Russ.  42.     See  Wood  v.  the  master  or  deputy  after  publication, 
l^un,  2  Sumner,  816.    Where  a  supple-  And  this  b  from  the  necessity  of  the 
Aentsl  bill  is  brought  after  publication  thing,  because. the  charge  or  discharge 
^  the  original  cause,  witnesses  cannot  must  be  made  up  privately  before  the 
be  examined  to  any  matter,  which  was  master  or  deputy,  and  therefore  they 
in  itsne,  and  not  proved  in  the  original  being  in  charge  and  discharge,  the  par- 
osnte.    And  if  such  proofs  are  taken,  ticutars  of  which  must  be  proved,  such 
they  will   not   be  allowed  to  be  read,  accounts  being  now  kept  by  books  or 
^^^1  Ch.  Frac.  46;  Bagnal  v.  Bagnal,  notes,  and  formerly  by  scores  or  talliet 
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bill  will  not  be  permitted  to  be  filed,  whenever  the  same  end  may 
be  obtained  by  an  amendment.^  Nor  can  it  be  filed  after  an  in- 
terlocutory decree,  merely  to  admit  new  evidence,  where  the  party 
might,  by  due  diligence,  have  introduced  such  evidence  originally  in 
the  cause,  or  where  he  had  full  means  of  knowledge  within  his  reach.* 

§  834.  A  supplemental  bill  .may  also  be  proper,  in  order  to 
bring  before  the  court,  some  party,  who  is  a  necessary  party  to  the 
proceedings,  and  who  has  been  omitted  to  be  introduced  at  the 
stage  of  the  cause,  in  which  an  amendment  for  this  pui-pose  may 
be  made.^  In  such  a  case,  the  original  defendants  need  not  be 
made  parties  to  the  supplemental  bill,  unless  they  have  an  inter- 
est in  the  supplemental  matter,  or  may  be  affected  by  the  interest 
of  the  new  party.* 

§  835.  Lord  Redesdale,  in  speaking  upon  the  subject  of  the 
necessity  of  supplemental  bills,  has  remarked :  ^^  This  is  particu- 
larly the  case,  where,  after  the  court  has  decided  upon  the  suit  as 
framed,  it  appears  necessary  to  bring  some  other  matter  before 
the  court  to  obtain  the  full  effect  of  the  decision ;  or,  before  a  de- 
cision has  been  obtained,  but  after  the  parties  are  at  issue  upon 
the  points  in  the  original  bill,  and  witnesses  have  been  examined 
(in  which  case,  the  practice  of  the  court  will  not  generally  permit 
an  amendment  of  the  original  bill),  some  other  point  appears 
necessary  to  be  made,  or  some  additional  discovery  is  found  requi- 
site." ^  Thus,  for  example,  if  new  charges  are  required  to  be 
made,  in  order  to  obtain  a  further  discovery,  or  a  material  fact  is 
required  to  be  put  in  issue,  which  was  not  in  the  cause  before, 
such  as  a  charge  of  fraud,  or  a  new  title,  the  object  cannot  be  ob- 

one  against  another ;   and  therefore  a  court,  was  necessary  in  order  to  obtain 

aupple mental  bill  in  matters  of  account  is  the  object  tliat  the  same  purpose  majr 

seldom  refused.    So,  likewise,  a  supple-  now  be  attained  by  a  petition ;  for  thia 

mental  bill  may  be  for  any  fact  discov-  only  gives  the  plaintiff  an  election,  and 

ered  after  publication  passed  that  was  does  not  deprive  him  of  the  right  to  file 

not  in  issue  in  the  same  cause,  and  where  a  supplemental  bill.    Davies  v.  Williams, 

such  fact  might  vary  the  decree ;  but,  1  Sim.  6  ;  Semple  v.  Price,  10  Sim.  238. 
after  the  decree  is  pronounced  and  en-         *  Jenkins  v.  Eldredge,  3  Story,  299. 
rolled,  it  must  he  by  bill  of  review  and         >  Mitf.  £q.  PI.  by  Jeremy.  61,  62. 
reversal."    [The  filing  of  a  supplemental         *  Bignall  v,  Atkins,  6  Mad.  369 ;  Ens- 

biU  seems  to   be   ordinarily  within  the  worth  v.  Lambert,  4  Johns.   Ch.  605; 

discretion  of  the  court    Turner  v.  Berry,  Jones  v.  Jones,  3  At k.   110;    Uoidwortb 

8  GUman,  641.]  v.  Holdworth,  2  Dick.  709. 

1  Mitf.  £q.  PI.  by  Jeremy,  62.    It  is         »  Mitf.  Eq.  PI.  by  Jeremy,  66,  66,  and 

not  any  objection  to  a  supplemental  bill,  the  cases  there  cited, 
which,  by  the  former  practice  of  the 
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tained  but  by  a  supplemental  bill.^  So,  new  parties,  when  neces- 
sary, may  be  added  by  a  supplemental  bill,  where  the  proceedings 
are  in  a  state  in  which  the  object  cannot  be  obtained  in  any  other 
way.* 

§  386.  In  the  next  place,  when  new  events  or  new  matters  have 
occun-ed  since  the  filing  of  the  bill,  a  supplemental  bill  is,  in  many 
cases,  the  proper  mode  of  bringing  them  before  the  court ;  for, 
generally,  such  facts  cannot  be  introduced  by  way  of  amendment 
to  the  bill.'  But,  here,  we  are  to  understand,  that  such  new  events, 
or  new  matters,  do  not  change  the  rights  or  interests  of  the  parties 
before  the  court  (for  then,  properly  speaking,  the  bill  is  not  simply 
a  supplemental  bill),  but  they  merely  refer  to  and  support  the 
rights  and  interests  already  in  the  bill.  A  supplemental  bill  may 
also  be  brought,  not  only  to  insist  upon  the  relief  already  prayed 
for  in  the  original  bill ;  but  upon  other  relief  different  from  that 
which  was  prayed  for  by  the  original  bill,  where  facts  which  have 
since  occarred  may  require  it.  Thus,  if  pending  a  bill  to  restrain 
proceedings  at  law  upon  a  bill  of  exchange,  the  holder  should  ob- 
tain a  judgment  in  the  suit  at  law,  the  plaintiff  in  equity  may  file 
a  supplemental  bill,  stating  the  facts,  and  praying  for  repayment 
and  an  indemnity.^ 

§  337.  In  regard  to  supplemental  bills,  if  they  are  brought  after 
publication  in  the  original  cause,  to  bring  before  the  court  facts 
and  circumstances,  which  have  since  occurred,  they  must  be  such 
facts  and  circumstances  as  are  material  and  beneficial  to  the  mer- 


^  Jones  V.  Jones,  8  Atk.  110 ;  Good-  has  been  admitted,  that  when  a  cause  is 

win  p.  Goodwin,  3  Atk.  870 ;  Mitf.  Eq.  in  such  a  state  that  tiie  bill  cannot  be 

PI  hj  Jeremy,  62 ;  Cooper,  Eq.  PI.  78,  amended,  a  supplemental  biU  may  be 

74;  GUb.  For.  Rom.  108,  109;  Stafford  filed,   for  the  purpose  of  putting   new 

V,  Howlett,  1  Paige,  200.  matter  in  issue.    Mr.  Pepys  thinks  that 

*  Jones  V,  Jones,  8  Atk.  110,  and  the  that  cannot  be  done,  except  when  the  new 

cases  before  cited.  matter  will  vary  the  relief  prayed  by 

'  Cooper,  Eq.  PI.  74 ;  Mitf.  Eq.  PI.  the  original  bill.    But  that  is  not  the 

by  Jeremy,  61,  note    {e) ;    Hinde,   Ch.  only  case  in  which  such  a  proceeding 

Pnc.  42,  43;  8  Wooddes.  Lect.  83,  p.  may  be  taken;  for  the  new  matter  to  be 

376 ;  Gilb.  For.  Rom.  109 ;  Crompton  v.  introduced  may  either  be  such  as  will 

Wombwell,  4  Sim.  628 ;  Wyatt,  Pr.  Reg.  vary  the  relief  prayed,  or  such  as  will 

88,  89;  Boeve  v.  Skipwith,  2  Ch.  142;  tend  to  prove  the  plaintiff's  right  to  that 

Harfleld  v.  KeIIy,4  Russ.  365;  Greenleaf  relief."    Post,  §  352;  Pinkus  v.  Peters^ 

V.  Qaeen,  1  Peters,  148 ;  Candler  v.  Pettit,  5  Beav.  258;  Malcolm  v,  Scott,  8  Hare, 

1  Paige,  168;    SUflTord  v.    Hewlett,  1  89. 

Paige,  200.    In  Crompton  v,  Wombwell,  «  Pinkus  v,  Peters,  5  Bear.  253;  Mai- 

4  Sim.  628»  the  rioe-chanceUor  said :  "  It  colm  v.  Scott,  3  Hare,  39. 
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its  of  the  original  cause,  and  not  merely  such  as  bear  as  evidence 
upon  the  fiacts  in  issue  in  the  original  canse.^  For,  if  the  new 
facts  and  circumstances  are  relied  on  as  evidenoe  only,  to  establish 
the  facts  in  issue  in  the  original  cause,  they  should  not  be  brought 
forward  by  a  supplemental  bill,  for  they  are  not  properly  supple- 
mental matter.  But  they  should  be  brought  forward  in  another 
form,  upon  an  application  to  the  court  to  take  the  examination  of 
the  witnesses ;  or,  if  discovery  is  required,  by  filing  a  bill  of  dis- 
covery for  the  purpose.* 

1  Jenkini  v.  Eldredge,  8  Story,  899.  twer  or  lepliostiaii ;  or,  u  m  this  id* 
*  Milner  v.  Harewood,  17  Ves.  144,  itanoe,  after  ezamiiuuioo  of  witnesaet  in 
147,  149.  Thia  leems  to  be  tlie  result  the  original  cauae;  or,  if  a  new  fact  hap- 
of  Lord  Eldon't  reasoning  in  this  case,  pens  after  pablieation,  which  it  is  mate- 
althongh  the  Ungoage  is  somewhat  in-  rial  to  haye  before  the  oonrt  in  cTidenee, 
determinate.  On  this  occasion  his  lord-  when  the  original  cause  is  heard;  it  is 
ship  said :  '*  This  is  a  case  of  the  first  much  better  that  the  examination  of  wit- 
impression.  Suppose,  after  a  bill  filed,  nesses,  if  required,  should  be  obtained 
the  pUintiff  and  defendant  met,  and  tlie  upon  a  special  appUcation  for  the  oppor- 
defendantexpresdjr  stated  circumstances,  tunity  of  examining,  and  that  the  depo- 
as  facts,  or  that  the  pUdntifl  had  such  sitions  majr  be  read  at  the  bearing;  or, 
a  title,  and  tliat  no  other  person  was  if  discorery  is  required,  that  the  party 
present,  though  that  happened  after  the  should  file  a  bill  for  that  purpose  merely, 
bill  filed,  there  must  be  some  mode  of  and,  if  relief  is  required,  that  the  answer, 
establishing  the  fiust ;  and  liberty  to  file  comprehending  the  disooTery,  should 
a  bill  of  discovery,  with  a  riew  to  obtain  be  read  at  tlie  hearing  of  the  original 
an  admission  from  the  defendant.  Sup-  cause."  Ante,  |  266  o ;  Post,  |  3S2. 
pose  a  witness  had  been  present,  and  the  [But  the  plaintifl  is  justified  in  fiUng  a 
defendant  by  answer  denies  the  conver-  supplemental  bill  for  the  purpose  of  put* 
sation,  the  plaintilT  must  in  some  way  ting  new  matter  in  issue,  which  supports 
have  the  benefit  of  that  evidence.  Tet  I  tlie  case  made  by  the  original  bill,  but 
do  not  recollect  an  instance,  where  the  was  discovered  too  late  to  be  brought 
discovery  of  a  circumstance  that  toolc  forward  by  way  of  amendment.  Gou- 
plaoe  after  the  replication,  as  in  this  case,  cher  v.  Clayton,  11  Jur.  n.  a.  462.  The 
was  considered  so  material  as  to  furnish  distinction  between  tliis  and  the  pre- 
any  information  with  regard  to  the  mode  ceding  section  is  that  the  introduction  of 
of  obtaining  that  benefit."  Afterwards,  new  evidence  does  not  require  either  an 
when  he  pronounced  his  final  judgment  amendment  of  the  bill  or  a  supplemental 
upon  the  two  points  stated  in  the  argu-  bill,  while  new  matter,  new  grounds  of 
ment;  viz. :  (1)  That  the  matter  stated  maintahiing  the  bill,  such  as  could  not  be 
was  not  proper  for  a  supplemental  bill,  provetl  under  the  original  bill,  can  only 
(2)  If  it  was  proper  that  it  was  not  mate-  be  brought  in  by  way  of  amendment  or 
rial,  he  added :  **  There  is  no  recollection  supplement.  But  after  decree  a  supple- 
of  a  supplemental  bill  of  this  kind ;  and,  mental  bill,  in  the  nature  of  a  bill  of  re- 
if  a  new  practice  is  to  be  settled,  the  view,  cannot  property  be  maintained  for 
strong  inclination  of  my  opinion  is,  that,  matterr  known  to  the  plaintiff  before  the 
when  the  particular  case  arises,  where  decree,  or  for  matters  whidi  have  arisen 
either  conversation,  or  admission  of  the  since,  if  merely  cumulative.  Barriclo  v, 
defendant,  becomes   material  after  an-  Trenton  Ins.  Co.  2  Beasley,  164.    In  one 
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§  887  a.  Hitherto  we  have  chiefly  considered  sapplemental 
bills  on  the  part  of  the  plaintiff.  But  they  m^y  also  be  brought 
on  behalf  of  the  defendant  in  the  suit.  Where  the  matter  is 
newly  diacovered  evidence  on  the  part  of  the  defendant,  after  the 
cause  is  at  issue,  or  after  publication  is  passed,  or  even  after  a  hear- 
ing or  decree,  the  defendant  may,  by  a  petition  to  file  a  supplemental 
bilLi  obtain  relief,  and  an  order  allowing  him  to  introduce  the  new 
eridence,  either  by  putting  the  new  matter  at  issue,  or  by  enlarg- 
ing publication,  or  by  a  I'ehearing,  as  the  particular  stage  of  the 
cause,  at  which  the  discovery  is  made,  may  require.^ 

§  888.   In  the  next  place,  a  supplemental  bill  may  also  be  filed, 
as  well  after,  as  before  a  decree ;  and  the  bill,  if  after  a  decree, 
may  be,  either  in  aid  of  the  decree,  that  it  may  be  carried  fully 
into  execution ;  or  that  proper  directions  may  be  given  upon  some 
matter  omitted  in  the  original  bill,  or  not  put  in  issue  by  it,  or  by 
the  defence  made  to  it ;  or  to  bring  forward  parties  before  the 
court;  or  it  may  be  used  to  impeach  the  decree,  which  is  the 
peculiar  case  of  a  supplemental  bill,  in  the  nature  of  a  bill  of 
review,  of  which  we  shall  treat  hereafter.'    But  where  a  supple- 
case  the  pUuDtiff  filed  her  bill,  alleging    ceptional.    The  most  obvious  and  prop* 
that  while  infirm  she  made  a  deed  in    er  coarse  unquestionably  was  to  liave 
fsTor  of  the  defendant,  of  which  slie  had    amended  the  first  bill ;  or,  if  too  late  for 
no  oopjr,  and  which  the  defendant  re-    that,  to  have  filed  one  strictly  in  supple- 
fused  to  produce,  and  praying  it  might    ment    And  in  other  /eports  of  this  case 
be  cancelled.    She  then  filed  a  second    the  second  suit  is  treated  as  being  merely 
hOi,  alleging  the  above  facts,  and  that    supplemental  to  the    first     A  supple- 
she  had  since  seen  the  deed ;  and,  finding    mental  bill  should  recite  the  original  bill, 
that  it  contained  a  power  of  appointment,    and  make  the  original  defendant  a  party 
had  made  an  appointment  to  herself;    at  well  as  others  who  are  first  brought 
that  the  defendant  claimed  to  hold  the    in  by  the  supplemental  bill.    Chase  r. 
deed  as  tnutee,  and  praying  that  if  the    Searles,  45  N.  H.  61l.| 
court  should  not  be  of  opinion,  on  hear^        ^  Baker  v.  Whiting,  1  Story,  218 ;  Bar- 
ing the  first  suit,  that  the  deed  ought  to    rington  v.  O'Brien,  2  Ball  &  B.  140; 
be  declared  void,  it  would  then  order    Standish  v.  Radley,  2  Atk.  177 ;  Gould  o, 
that  it  be  delivered  up  to  her,  and  that    Tancred,  2  Atk.  588 ;  Ante,  §  882,  885 ; 
the  second  suit,  "  so  ikr  as  necessary    Post,  §  898,  412,  418,  421-428,  890.    But 
or  proper,"  might  be  treated  as  supple-    new  oral  evidence,  merely  corroborative 
mental  to  the  first    The  defendant  de-    or  cumulative,  has  been  held  not  to  be  a 
marred  to  the  second  bill  for  want  of    sufficient  foundation  for  a  supplemental 
equity,  and  contended  that  (1)  the  plain-    bill    Jenkins  v.  Eldredge,  8  Story,  209. 
tiff  should  have  amended  her  first  bill        *  Mitf.  £q.  PI.  by  Jeremy,  62 ;  Wyatt, 
instead  of  filing  a  second;  (2)  that  tlie    Pr.  Beg.  88,  89;  Hinde,  Ch.  Prac.  48; 
bill  presented  an  alternative  case.    The    Post,  §  412-428;  Hodson  o.  Ball,  1  Phill. 
demurrer  was   overruled.     Foulkes   v.    177, 180.    [See  Taylor  v.  Taylor,  1  Mac. 
Davies,  Law  Rep.  7  £q.  42.    But  the    &  Gord.  405;  O'Hara  v.  Shepherd,  3  Md. 
case  must  be  legarded  as  altogether  ex-    Cb.  I>ec  806.) 
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mental  bill  is  brought  in  aid  of  a  decree,  it  is  merely  to  carry  oat 
and  to  give  fuller  effect  to  that  decree,  and  not  to  obtain  relief  of 
a  different  kind  on  a  different  principle;  the  latter  being  llie 
province  of  a  supplementary  bill  in  the  nature  of  a  bill  of  review, 
which  cannot  be  filed  without  the  leave  of  the  court.^ 

§  338  a.  But,  in  whatever  manner  a  supplemental  bill  is 
brought  forward,  if  it  is  for  new  discovered  matter  it  ought  to 
be  filed  as  soon  as  practicable  after  the  matter  is  discovered. 
For,,  as  we  shall  presently  see,  if  the  party  proceeds  to  a  decree 
after  a  discovery  of  the  facts  upon  which  his  new  claim  is  founded, 
he  will  not  be  permitted  afterwards  to  file  a  supplemental  bill, 
in  the  nature  of  a  bill  of  review,  founded  on  such  facts.'  On  the 
other  hand,  if  an  objection  is  meant  to  be  taken  by  the  defendant, 
that  a  supplemental  bill  brings  forward  matters,  which  might  have 
been  introduced  by  way  of  amendment,  or  at  an  earlier  period  of 
the  cause,  he  should  do  it  by  way  of  demurrer,  or  plea,  or  answer, 
to  the  supplemental  bill.  It  will  be  too  late  to  take  the  objection 
at  the  hearing.' 

§  339.  To  entitle  the  plaintiff  to  file  a  supplemental  bill,  and 
thereby  to  obtain  the  benefit  of  the  former  proceedings,  it  must  be 
in  respect  to  the  same  title,  in  the  same  person,  as  stated  in  the 
original  bill>  Thus,  if  a  person  should  file  an  original  bill,  as 
heir-at-law  of  the  mortgagor,  to  redeem  ;  and  it  should  turn  out, 
upon  an  issue  and  hearing  of  the  cause,  that  he  is  not  the  heir-at- 
law,  and  he  afterwards  purchases  the  title  of  the  true  heir-at-law, 
he  cannot  file  a  supplemental  bill  to  have  the  benefit  of  the  former 
proceedings  ;  for  he  claims  by  a  different  title  from  that  asserted 
in  the  original  bill.  His  true  course  would  be  to  file  an  original 
bilL'i  (a) 

§  840.  If  the  interest  of  a  plaintiffs  suing  in  autre  droits  entirely 
determines  by  death  or  otherwise,  and  some  other  person  thereupon 
becomes  entitled  to  the  same  propeity,  under  the  same  title,  as  in 

1  Hodson  V.  Ball,  1  PhUl.  177 ;  [O'Hara         <  Fulton  Bank  o.  New  York  Canal 

V.  Shepherd,  8  Md.  Ch.  Dec.  806 ;]  Post*  Co.  4  I'aige,  127. 
§  361  a,  421  note,  422.  «  Ante,  §  836 ;  Post,  §  345,  346. 

3  Pendleton  v.  Fay,   8  Paige,    204;         >  Tonkin  v,  Lethbridge,  Cooper,  48; 

Post,  §  423.    See  Dias  t?.  Merle,  4  Paige,  Oldham  o.  Eboral,  1  Cooper,  Sel.  Cas. 

259;  Fulton  Bank  v.  New  York  Canal  27;  Ryiands  o.  La  Toudie.  2  Bligh,  586 ; 

Co.,  4  Paige,  127.  Pilkington  v  WignaU,  2  Mad.  240. 

(a)  The  same  is  true  of  an  amend-    quentlj  acquired  title.  Evans  r.  Bagshaw, 
ment  by  which  it  is  attempted  to  main-    L.  R.  8  £q.  469;  s.  c.  L.  R.  6  Ch.  84a 
tain  the  suit  on  the  ground  ssi  a  iubse- 
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the  case  of  new  assignees  under  a  commission  of  bankruptcy,  upon 
the  death  or  removal  of  former  assignees,  or  in  the  case  of  an  ex- 
ecutor or  administrator,  upon  the  determination  of  an  admiuistrar 
tion  durante  minori  cetat^^  or  pendente  lite^  the  suit  may  be  like- 
wise added  to  and  continued  by  a  supplemental  bill.^  For,  in  these 
cases,  there  is  no  change  of  interest,  which  can  affect  the  questions 
between  the  parties,  but  only  a  change  of  the  person,  in  whose 
name  the  suit  must  be  prosecuted.^  And  if  there  has  been  no 
decree,  the  suit  may  proceed,  after  the  supplemental  bill  has  been 
filed,  in  the  same  manner  as  if  the  original  plaintiff  had  continued 
8uch ;  except  that  the  defendants  must  answer  the  supplemental 
bill,  and  either  admit  or  put  in  issue  the  title  of  the  new  plaintiff.^ 
But  if  a  decree  has  been  obtained  before  the  event  on  which  such 
a  supplemental  bill  becomes  necessary,  although  the  decree  be  only 
a  decree  nieU  there  must  be  a  decree  on  the  supplemental  bill, 
declaring  that  the  plaintiff  in  that  bill  is  entitled  to  stand  in  the 
place  of  the  plaintiff  in  the  original  bill,  and  to  have  the  benefit  of 
the  proceedings  upon  it,  and  to  prosecute  the  decree,  and  take  the 
steps  necessary  to  render  it  effectual.^ 

§  340  a.  So,  if  a  suit  should  be  brought  by  church-wardens  of  a 
parish  church,  to  restrain  a  person  from  pulling  down  the  church- 
yard wall,  and  their  office  should  cease  while  the  suit  is  pending, 
and  successors  in  office  are  appointed  in  their  stead,  they  may  file 
a  supplemental  bill,  for  the  purpose  of  stating  facts  which  have 

^  Mttf.  Eq.  PI.  by  Jeremy,  4th  ed.  64.  but  think  that  some  confusion  on  the 

lord  Rcdesdale  seems  to  take  a  distino-  subject  has  arisen,  from  the  authorities 

tion  between  the  case  of  the  determina-  not  nicely  distinguishing  in  tlieir  language 

tion  of  the  interest  of  a  plaintiff  suing  in  a  mere  supplemental  bill  from  an  original 

OMfre  droit  (as  in  the  cases  stated  in  the  bill  in  the  nature  of  a  supplemental  bill, 

text),  and  the  case  of  a  determination  of  but  calling  each  by  the  generic  name  of 

the  interest  of  a  phtintiff  suing  in  his  own  a  supplemental  bill     Mr.   Cooper  (Eq. 

right  (as  in  the  case  of  bankruptcy  of  a  PI.  76;  Post,  §  849,  note  4)  insists,  that 

pUintiff),  holding,  that  in  the   former  there  is  no  distinction  between  the  cases 

esse,  the  party  succeeding  to  his  rights  where   the   plaintiff   sues   in    his   own 

must  sue  by  a  mere  supplemental  bill ;  right  or  in  autre  droit.    However,  in  defer- 

tnd  in  tlie  latter  case,  by  an  original  bill,  ence  to  Lord  Redesdale,  I  have  left  the 

in  the  nature  of   a  supplemental  bill,  text  as  it  stands,  according  to  the  very 

Post,  §  340;  Mitf.  Eq.  PI.  by  Jeremy,  4th  language  used  by  him.    Post,  §  349,  note, 

ed.  65,  67,  72,  98.    It  does  not  seem  to  860,  note.    See  Cooper,  Eq.  PI.  75,  76. 

me  that  there  is  any  well-founded  dis-  ^  Mitf.  Eq.  Pi.  by  Jeremy,  4th  ed.  64. 

tmction  between  the  cases.    In  each  case,  *  Ibid. 

it  would  seem  that  the  bill  should  be  *  Mitf.  Eq.  PL  by  Jeremy,  64,  65; 

in  original  bill  hi  the  nature  of  a  supple-  Cooper,  Eq.  PI.  76 ;  Gilb.  For.  Rom.  176 ; 

mental  bill,  for  it  brings  forward  new  Anon.  1  Atk.  88;  Brown  v.  Martin,  3  Atk. 

interests  by  new  parties.    And  I  cannot  218. 
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occurred  since  the  filing  of  the  bill,  and  may  join  their  successors 
with  them  as  co-pkiintifiEs«^ 

§  841.  So,  where  a  decree  directed  the  master  to  approve  of  a 
settlement  on  a  wife  and  her  children ;  but  before  the  report  was 
made  the  wife  died ;  it  was  held  that  the  children  had,  by  a  sup- 
plemental bill,  a  right  to  a  provision  out  of  the  property.' 

§  842.  So,  if  the  interest  of  a  drfendawt  is  not  determined,  and 
only  becomes  vested  in  another  by  an  event  subsequent  to  the  in- 
stitution of  a  suit,  as  in  the  case  of  alienation  by  deed  or  devise,  or 
by  bankruptcy  or  insolvency,  the  defect  in  the  suit  may  be  sup- 
plied by  supplemental  bill,  or  a  bill  in  the  nature  of  a  supplemental 
bill,  whether  the  suit  is  become  defective  merely,  or  it  is  abated, 
as  well  as  become  defective.'    For,  in  these  cases,  the  new  party 

1  Marriott  v.  Taiple^,  9  Sim.  279.  atsignee  a  partjr,  although  he  may  do  m 
[Although  a  party  who  has  acquired  an  if  he  deems  it  essential  to  the  relief,  to 
interest  in  the  controTersy  since  the  suit  which  he  may  be  entitled  against  such 
brought  mnst  in  general  be  made  a  party  assignee.  But  in  the  last  case,  the  as- 
hy means  of  a  supplemental  bill,  that  is  signee,  who  has  become  such  by  opera- 
not  required  for  the  mere  purpose  of  tion  of  law,  has  a  right  to  he  heard,  and 
joining  an  administrator  who  has  been  must  be  made  a  party  before  the  suit  can 
appointed  during  the  pendency  of  the  be  ftirther  proceeded  in.  The  reason  of 
bilL  That  may  be  done  by  way  of  the  distinction  is  obvious.  In  the  first 
amendment  to  the  bilL  Beardmore  v.  case,  the  assignee,  who  is  a  mere  yolun- 
Gregory,  2  H.  &  M.  491.]  tary  purchaser,  ptndenta  lite,  cannot  de- 

*  Elibank  v.  Montolieu,  6  Yes.  787;  feat  the  complainant's  rights,  or  delay  his 
8.  o.  10  Yes.  84 ;  Cooper,  £q.  PL  74.  proceedings,  by  such  purchase ;  fiv  if  he 

*  Mitf .  £q.  PI.  by  Jeremy,  68 ;  Post,  could  do  so,  the  litigation,  by  successiTe 
§  349 ;  Sedgwick  v.  Cleyeland,  7  Paige,  assignments,  might  be  rendmd  intermi- 
290.  On  this  occasion,  Mr.  Chancellor  nabie.  He  therefore  has  no  right  to  be 
Walworth  stated  the  distinction  between  heard,  unless  he  brings  himself  before  the 
a  Toluntary  alienation  of  a  defendant  court  by  a  supplemental  bill,  hi  the  nature 
pendente  lite,  and  an  involuntary  aliena-  of  a  cross-bill,  which  he  may  sometimes 
tion  by  insolyency  or  bankruptcy,  by  do  to  protect  his  rights  as  sndi  asslgBefc 
operation  of  hiw.  "  In  the  case  of  defend-  And  the  decree  in  tiie  original  soit,  to 
ants,"  said  he,  "  whose  interest  in  the  which  such  assignee  was  not  a  par^,  wiU 
subject-matter  of  the  litigation  becomes  bind  the  assigned  property  in  his  hands. 
Tested  in  others,  pendente  lite,  without  an  Neither  can  the  defendant,  who  has  made 
actual  abatement  of  the  suit,  a  distino-  such  yoluntary  assignment  subsequent  to 
tion  is  yery  properly  made  between  the  the  commencement  of  the  suit,  urge  that 
transfer  of  that  interest  by  the  mere  toI-  as  a  reason  why  the  smt  should  not  pro- 
untary  act  of  the  defendant,  as  in  the  case  oeed  against  him  in  the  same  manner  as 
of  a  sale  or  assignment  in  the  ordinary  if  no  such  transfer  had  been  made.  In 
course  of  business,  and  a  transfer  of  that  the  other  case,  the  assignee,  upon  whom 
interest  by  operation  of  law,  as  upon  an  the  interest  of  the  defendant  has  been 
assignment  in  bankruptcy  or  under  our  cast  by  operation  of  law  for  the  benefit 
insolyent  acts.  In  the  first  case,  the  of  others,  has  a  right  to  be  heard  for  the 
complainant  is  not  bound  to  make  the  protection  of  that  interest     And   the 
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comes  before  the  court  exactly  in  the  same  plight  and  condition  as 
the  former  party,  is  bound  by  his  acts,  and  may  be  subject  to  all 
the  costs  of  the  proceedings  from  the  beginning  of  the  suit.^  But 
the  distinction  is  constantly  to  be  borne  in  mind  between  cases  of 
voluntary  alienation  and  cases  of  involuntary  alienation,  as  by  the 
insolvency  or  bankruptcy  of  the  defendant.  In  the  latter  cases, 
the  assignee  must  be  made  a  party ;  in  the  former,  he  may  or  may 
not  at  the  election  of  the  plaintiff.' 

§  348.  Having  thus  considered  in  a  brief  manner,  the  proper 
cases  for  a  supplemental  bill,  correctly  so  called,  let  us  novtr  pro- 
ceed to  a  statement  of  the  true  frame  and  structure  thereof.  A 
sapplemental  bill  must  state  the  original  bill,  and  the  proceedings 
thereon ;  and  if  the  supplemental  bill  is  occasioned  by  an  event 
sabsequent  to  the  original  bill,  it  must  state  that  event,  and  the 
consequent  alteration  v^ith  respect  to  the  parties ;  and,  in  general, 
the  sapplemental  bill  must  pray,  that  all  the  defendants  may  ap- 
pear and  answer  to  the  charges  it  contains.^  For  if  the  supple- 
mental bill  is  not  for  a  discovery  merely,  the  cause  must  be  heard 
upon  the  supplemental  bill  at  the  same  time  that  it  is  heard  upon 
the  original  bill,  if  it  has  not  been  before  heard ;  and  if  the  cause 

whole  legal  and  equitable  inteieat  therein,  ceeding,  on  the  ground  that  the  suit  has 
which  ibrmeriy  belonged  to  the  defend-  become  abated  or  defectiye  as  to  such 
sot,  heing  Tested  In  such  assignee  by  the  assignor,  so  that  the  same  cannot  be  pro- 
mere  operation  of  the  law  itself,  he  will  ceeded  in  until  the  assignee  is  made  a 
not  be  legally  or  equitably  bound  by  a  party.  Perhaps  there  may  be  some  ex- 
deoee  towhicb  he  is  not  a  party.  (Deas  ceptions  to  this  rule,  particularly  where 
».  Tbone,  S  Johns.  643.)  The  reasons  the  adyerse  party,  after  he  becomes  ao- 
ior  this  difference  between  the  two  cases  quainted  with  the  &ct  of  such  assignment, 
do  not  exist  in  relation  to  the  transfer  does  some  act,  or  takes  some  proceeding 
of  the  mterest  of  the  complainant ;  and  in  the  cause,  on  his  part,  which  amounts 
where  the  adrerse  party  makes  the  objeo-  to  a  legal  waiyer  of  his  right  to  ui^  the 
tioo  to  his  proceeding  in  his  own  name  objection  that  the  suit  had  abated  or 
without  bringhig  tbe  assignee  before  the  become  defective  by  reason  of  the  tr^s- 
comt    The  party,  whose  interest  in  the  fer  of  interest." 

•abject-matter  of  the  suit  has  become  >  Bfitf .  Eq.  PI.  by  Jeremy,  68 ;  Whit- 

diTested  pendente  lite,  can  only  object  to  comb  p.  Minchin,  6  Mad.  91 ;  Foster  r. 

the  prooeedmgs  of  his  adversary  in  the  Deacon,  6  Mad.  69 ;  Wyatt,  Pr.  Reg.  91 ; 

BQit,  where  such  hiterest  has   become  Sedgwick  v.  Cleyeland,  7  Pbige,  290-292 ; 

'ttted  m  another  by  operation  of  law.  Post.  $  849. 

■nd  not  by  his  own  mere  voluntary  act  *  Sedgwick  v,  Cleveland,  7  Paige.  290, 

^  where  the  party,  who  has  assigned  291 ;  Supra,  note ;  Ante,  $  186,  840  and 

the  whole  or  a  part  of  his  interest  in  the  note ;    Post,  §  861 ;   2  Story,  Eq.  Jur. 

rabject-matter  of  the  suit,  attempU  to  §906.  See  Turner  D.Wright,  4  Beav.  40; 

Uke  toy  active  proceeding  therein,  the  Post,  §  849. 

•dverM  party  may  object  to  such  pro*  '  Mitf.  Eq.  PL  by  Jeremy,  76. 

ao 


806  BQUITY  PLEADINGS.  [CH.  VTII. 

has  been  before  heard,  it  must  be  further  heard  upon  the  supple- 
mental matter.^  If,  indeed,  the  alteration  or  acquisition  of  inter- 
est happens  to  a  defendant,  or  a  person  necessary  to  be  made  a 
defendant,  the  supplemental  bill  may  be  exhibited  by  the  pl^- 
tiff  in  the  original  suit  against  such  person  alone,  and  may  pray  a 
decree  upon  the  particular  supplemental  matter  alleged  against 
that  person  only ;  unless,  which  is  frequently  the  case,  the  inter- 
est of  the  other  defendants  may  be  affected  by  that  decree.^  But 
it  is  not  necessary  for  the  plaintiff,  when  he  files  a  supplemental 
bill,  to  state  in  it  all  the  circumstances  of  the  case  at  length.  All 
that  is  requisite  is,  that  he  should  state  so  much  of  the  case  as 
shows  that  there  was  an  equity  in  it.^  Where  a  supplemental  bill 
is  merely  for  the  purpose  of  bringing  formal  parties  before  the 
court  as  defendants,  the  parties  defendants  to  the  original  bill 
need  not  in  general  be  made  parties  to  the  supplemental  bill.^ 
And,  in  general,  if  new  parties  are  brought  before  the  court  upon 
a  supplemental  bill,  the  original  defendants  need  not  be  made  par- 
ties to  the  supplemental  bill,  unless  they  have  an  interest  in  the 
supplemental  matter  ;  ^  or  their  interests  require  that  the  new  de- 
fendant should  be  a  party  to  the  suit.^     The  facts,  too,  brought 

I  Mitf.  £q.  PI.  by  Jeremy,  76.  a  decree  apon  the  snpplemeiital  matter 

*  Ibid. ;  Ante,  §  884.  against  the  new  defendants,  onless  the 

*  Vigers  v.  Andley,  0  Sim.  72,  77.  decree  witl  affect  the  interests  of  the 

*  Mitf.  Eq.  PI.  by  Jeremy,  76,  70,  and  original  defendsnts :  nor  are  they  necet- 
cases  there  cited ;  Cooper,  Eq.  PI.  88,  84 ;  sary  parties,  where  the  supplemental  bill 
Ante,  §  834.  See  the  forms  in  Van  is  brought  merely  to  introduce  formal 
Heyth.  Eq.  Drafts.  888-340;  Hinde,  Ch.  parties.  The  vice-chancellor  said:  "In 
Prac.  48,  44 ;  Bignall  v.  Atkins,  6  Mad.  this  case  an  objection  was  raised  to  the 
860 ;  Brown  v.  Martin,  3  Atk.  217.  cause  being  heard,  upon  the  ground  that 

ft  Bignall  r.  Atkins,  6  Mad.  369 ;  Ens-  the  original  defendant  had  not  been  a 

worth  V.Lambert,  4 Johns. Ch. 605;  Ante,  party  to   a  supplemental  bill,  and  the 

S  834.    See  Holland  v.  Baker,  3  Hare,  68,  question  was  much  argued,  in  what  cases 

78  'p  [Lyne  v.  Pennell,  1  Sim.  n.  b.  118.]  original  defendants  were  necessary  par- 

^  Jones  V,  Howells,  2  Hare,  842 ;  ties  to  supplemental  suits.  I  hare 
Parker  v.  Parker,  9  Beav.  144.  [In  Wil-  thought  it  right,  therefore,  to  examine 
kinson  v.  Fowkes,  9  Hare,  198,  the  rule  on  the  authorities  upon  the  subject  The 
this  subject  was  thus  stated :  The  origi*  earliest  case  is,  I  believe,  Jones  tr.  Jones, 
nal  defendants  are  necessary  parties  to  a  8  Atk.  217,  where  Lord  Hardwicke,  after 
supplemental  bill,  where  the  supplemental  some  obserrations  which  seem  to  refer  to 
suit  is  occasioned  by  an  alteration  after  the  particular  circumstances  of  that  case, 
the  original  bUl  is  filed,  affecting  the  and  to  the  period  at  which  the  objection 
rights  and  interests  of  the  original  de-  may  be  taken,  states  his  opinion  that  the 
fendants  as  represented  on  the  record;  original  defendants  are  not  necessary 
but  they  are  not  necessary  parties  to  a  parties  to  a  supplemental  bill  merely  in- 
supplemental  bill,  where  there  may  be  troducing  formal  parties.    Lord  Redes- 
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forward  by  the  supplemental  bill,  should  be  material  to  the  mat- 
ters  in  controversy ;  for,  if  they  are  not,  a  demurrer  wiU  lie  to  the 
supplemental  bill.^ 

dale,  in  his  treatiae  on  Pleading,  referring  and  neither  of  them,  therefore,  fell  within 

to  this  case,  which,  from  his  well-known  Lord  Redesdale's  first  class  of  cases.    It 

accoracy,  I  hare  no  doubt  he  had  exam-  is  to  be  obserred,  howerer,  as  to  those 

incd  with  the  Registrar's  Book,  deduces  cases,  that  each  of  them,  and,  as  I  appre- 

from  it  more  general  rules :  First,  that  hend,  most  correctly,  adopts  the  principle 

where  an  event  occurs  after  the  filing  of  that  the  supplemental  suit  grafts  the  new 

the  original  bill,  and  there  is  a  consequent  parties  into  the  original  suit,  and  enables 

alteration  with  respect  to  the  parties  in  the  court  to  deal  with  the  parties  to  both 

general,  the  defendants  to  the  original  records  as  if  they  were  all  parties  to  the 

suit  most  be  parties  to  the  supplemental  same  record ;  and,  further,  that  Bignall 

suit,  the  reason  assigned  being  tliat  the  v,  Atkins  wholly  negatives  the  idea  that 

supplemental  suit  must  be  heard  with  a  defendant  to  the  original  suit  can  re- 

the  original  suit ;  or,  if  the  original  suit  qnire  to  be  made  a  party  to  the  supple- 

bss  been  heard,  then  upon  the  supple-  mental  suit,  upon  the  ground  of  a  right 

mental  matter.    From  which  reason,  I  to  question  the  representative  character 

think  it  is  to  be  collected,  that  what  he  of  the  new  defendant,  an  idea  for  which, 

means  by  a  consequent  alteration  with  I  apprehend,  there  can  be  no  foundation, 

respect  to  the  parties,  is  any  alteration  as  the  title  cannot  be  tried  in  this  court. 

which  may  affect  the  rights  or  interests  The  next  case  was,  I  believe,  Feary  v. 

of  the  original  defendants,  as  represented  Stephenson,   1    Beav.   42,  before   Lord 

on  the  record.    Why  is  the  cause  to  be  Langdale,  a  case  in  which  his  lordship, 

beard  as  to  them,  unless  their  interests  whether  correctly  or  not,  is  not  material 

may  be  aflbcted  by  the  alteration  which  to  consider,  went  upon  the  ground,  that 

has  taken  place  ?    Secondly ,  Lord  Redes-  the   interests  of  accounting  defendants 

dale  says  that  the  original  defendants  might  be  materially  affected  by  a  change 

need  not  be  made  parties  to  the  supple-  in  the  parties  by  whom  they  were  called 

mental  suit,  where  there  may  be  a  decree  to  account ;  and  the  case  thus  fell  within 

upon  the  supplemental  matter  against  Lord  Redesdale's  first  class  of  cases,  and 

the  new  defendants,  unless  the  decree  required  the  original  defendants    to  be 

will  affect  the  interests  of  the  original  made  parties  to  the  supplemental  suit. 

defendants;  and,  thirdly,  he  adopts  Lord  Feary  v.  Stephenson  has  been  succeeded 

Hsadwicke's  proposition  as  to  formal  de-  by  the  series  of  cases  cited  from  Mr. 

fendants.     The  question  seem«  to  have  Hare's    Reports;    Dyson    v.    Morris,    1 

rested  thus  on  Lord  Redesdale's  author-  Hare,  418 ;  Jones  v.  Howells,  2  Id.  842, 

ity,  tin  we  come  to  the  decisions  of  Sir  and  Holland  v.  Baker,  8  Hare,  68 ;  to 

J-  Leach,  in  Bignall  r.  Atkins,  6  Mad.  which  may  be  added,  Parker  i7.  Carter, 

309;  and  of  the  late  vice-chancellor  of  4  Id.  406,  and  Parker  v.  Parker,  9  Beav. 

Sngland,  in  Greenwood  v.  Atkinson,  6  144 ;  in  some  of  which  cases  the  original 

Sim.  419;  and    neither  of  these  cases  defendants  were  required  to  be  made  de- 

•eems  to  me  to  have  altered  the  law  of  fisndants  to  the  supplemental  suit,  and  in 

the  conrt  as  laid  down  by  Lord  Redes-  others  not.    They  were  no^  required  to 

^-   In  both  of  them  the  original  de-  be  made  parties  to  the  supplemental  suit 

fendsnt  'had  already  set  np  the  case  he  in  Dyson  t*.  Morris,  or  in  Parker  v.  Car- 

iii^sitted  upon  against  the  new  defendant,  ter,  because  their  rights  and  interests,  as 

whom  be  required  to  be  made  a  party ;  represented  on  the  record,  remained  the 


^  Unaer  v.  Harewood,  17  Yes.  144 ;  Adams  v,  Dowdmg,  2  Mad.  53. 
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§  844.  If  a  supplemental  bill  to  a  bill  to  perpetuate  testimony, 
is  filed  after  the  examination  of  the  witnesses  under  the  original 
bill  has  been  completed,  and  the  commission  is  closed,  for  the 
purpose  of  the  further  examination  of  witnesses,  upon  the  ground, 
that  new  material  facts  have  been  discovered  since  the  filing  of 
the  former  bill,  it  will  not  be  sufficient  to  make  such  an  allega- 
tion in  general  terms,  but  the  supplemental  bill  must  state  what 
such  new  material  facts  are,  as  is  done  upon  original  bills  in  such 
cases.^ 

tame  as  before ;  and  the  graft  of  the  been  filed  bj  the  heir  againft  the  penonal 
parties  into  the  original  suit  by  the  sup-  representative  only;  the  purdiaser,  there- 
plemental  suit,  enabled  those  rights  and  fore,  has  no  opportunity  of  raising  any 
interests  to  be  worked  out.    They  were  question  between  himself  and  the  per- 
required  to  be  parties  in  the  other  cases,  sonal  representatiye  which  may  not  haTe 
because  their  rights  and  interests  might  been  raised  in  the  original  suit.    His  in- 
be  affected  by  the  alteration  which  had  terest,  therefore,  may  be  affected  if  the 
taken  place.    Different  reasons  are  as-  nature  of  the  suit  admits  of  any  such 
signed  in  these  cases  for  the  different  question  being  raised.     It  will  not,  in- 
decisions ;  but,  in  substance,  the  question  deed,  be  affected  if  this  bUl  be  dismissed ; 
in  all  of  them  has  been,  whether  the  al-  but  if  the  transaction  be  set  aside,  may 
teration  in  the  record  affected  the  posi-  not  the  purchaser  .hare  rights  to  insist 
tion   or   the   interests   of  the   original  upon  against  the  personal  repreeentatiTe, 
defendants.  The  language  of  Ix>rd  Redes-  which  may  be  preliminary  to  any  decree 
dale  has  been  varied ;  but  his  distinctions  against  him  ?    May  he  not  have  rights 
do  not  appear  to  me  to  have  been  shaken,  against  the  plaintiff  himself  which  could 
By  those   distinctions  I  shall  abide  in  not  be  set  up  in  the  absence  of  the  per> 
deciding  the  present  case,  believing  that  sonal  represenutive  ?     I  think  that  he 
the  attempt  to  lay  down  more  definite  may,  or.  at  all  evenU,  that  he  is  entitled 
rules  upon  a  matter  which  must  in  all  to  state  the  grounds  on  which  he  con- 
cases    be    governed  by   circumsUnces,  tends  that  he  may ;  and,  therefore,  though 
rarying  in  each  particular  case,  only  lead  most  reluctantly,  I  feel  myself  compelled 
to  increased  confusion.    Adopting,  then,  to  allow  this  objection.    I  would  gladly 
Lord  Redesdale's  positions,  I  have  to  con-  have  acted  on  the  offer  made  on  the  part 
sider    whether,  in  this  particular  case,  of  the  personal  representative,  to  submit 
the  interests  of  the  original  defendant  to  any  decree  which  might  be  thought 
can  be  affbcted  by  the  alteration  intro-  proper;   but   I  think  the  state  of  the 
duced  by  the  supplemental  bill.     Now  authorities  precludes  me  from  doing  so; 
the  original  bill  is  filed  by  an  heir  against  for,  on  referring  in  my  copy  of  the  ra- 
the defendant  as  purchaser  from  his  an-  ports  to  the  case  of  Jones  p.  Howells,  2 
cestor,  for  the  purpose  of  setting  aside  Hare,  846,  in  which  the  same  oflfer  was 
his  contract  and  deeds  of  purchase.    At  made,  I  find  a  note  against  it,  that  it  was 
the  hearing,  it  was  objected  that  the  per-  afllrmed  by  the  Lord  Chancellor.'*] 
sonal  representative  of  the  ancestor  was         i  Knight  v.  Knight,  4  Mad.  1.    If  new 
a  necessary  party  to  the  suit;  and  I  held  evidence  has  been  discovered  since  the 
the  objection  to  be  good,  as  the  bill  al-  commission  was  dosed,  as  to  the  facU 
leged  the  purchase-money  to  be  in  part  sUted  in  the  original  biU,  the  proper 
unpaid  i  and  I  therefore  considered  that  course  would  be,  not  to  file  a  supple- 
the  personal  representative  had  an  inter-  mental  bill,  but  to  apply  to  the  court  for 
est  in  the  question,  whether  tlie  contract  permission  to  examine  the  new  witnesses, 
was  good  or  not    The  objection  having  Ibid, 
heen  aUowed,  the  supplemental  bill  has 
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§  345.  Secondly,  an  original  bill  in  the  nature  of  a  supple- 
mental bill.  This  diyision  is  founded  rather  upon  formal  tech- 
nical principles,  than  upon  any  substantial  difference  from  a 
supplemental  bill,  properly  so  called.  Indeed,  in  the  books'  they 
are  usually  confounded  together.^  The  most  prominent  distinc- 
tion between  them,  however,  seems  to  be,  that  a  supplemental  bill 
is  properly  applicable  to  those  cases  only,  where  the  same  parties, 
or  the  same  interests,  remain  before  the  court ;  whereas,  an  original 
bill  in  the  nature  of  a  supplemental  bill,  is  properly  applicable, 
when  new  parties,  with  new  interests,  arising  from  events  since 
the  institution  of  the  suit,  are  brought  before  the  court.^ 

§  346.  Thus,  for  example,  when  any  event  happens,  subsequent 
to  the  time  of  filing  an  original  bill,  which  gives  a  new  interest  in 
the  matter  in  dispute  to  any  person  not  a  party  to  the  bill,  such 
a9  the  birth  of  a  tenant  in  tail ;  or  which  gives  a  new  interest  to 
a  party  upon  the  happening  of  some  other  contingency;  the  defect 
may  be  supplied  by  a  bill,  which  is  usually  called  a  supplemental 
bill,  and  is  in  fact  merely  so  with  respect  to  the  rest  of  the  suit, 
although  with  respect  to  its  immediate  object,  and  against  any 
new  party,  it  has  in  some  degree  the  effect  of  an  original  bill.' 
If  any  event  happens,  which  occasions  any  alteration  in  the  inter- 
est of  any  of  the  parties  to  a  suit,  and  does  not  deprive  a  plaintiff 
'  Buiug  in  his  own  right,  of  his  whole  interest  in  the  subject,  as  in 
the  case  of  a  mortgage  or  other  partial  change  of  interest ;  or  if  a 
plabtiff,  suing  in  his  own  right,  is  entirely  deprived  of  his  inter- 
est, but  he  is  not  the  sole  plaintiff ;  the  defect  arising  from  either 
eTent  may  be  supplied  by  a  bill  of  the  same  kind,  which  is  like- 
wise commonly  termed,  and  is  in  some  respects,  a  supplemental 
bill  merely,  although  in  other  respects,  and  especially  against  any 
new  party,  it  has  also  in  some  degree  the  effect  of  an  original  bill.^ 
In  aU  these  cases,  the  parties  to  the  suit  are  able  to  proceed  in  it 
to  a  certain  extent,  although  from  the  defect  arising  from  the  event, 
sabaequent  to  the  filing  of  the  original  bill,  the  proceedings  are  not 
snfiScient  to  attain  their  full  object.^    The  bill  here  spoken  of,  is 

^  ^.  Cooper  treats  of  both  of  them  Sharp,  1  Yes.  &  B.  600 ;  Randall  v,  Mum« 

^"^  the  same  head,  Cooper,  £q.  PI.  ford,  18  Vet.  424. 

^;  and  although  Lord  Redesdale  has  «  Cooper,  Sq.  PI.  75,  76;  Ante,  §  886, 

i&ade  t  fonnal  diyision  of  them,  yet  in  889. 

^i<CQniDg  them,  he  has  mixed  the  cases  >  Mitf.  £q.  PI.  by  Jeremy,  68. 

^tber,  without  any  attempt  to  arrange  ^  Ibid. 

^^  into  separate  heads.    Mitf.  £q.  PL  »  Mitf.  Eq.  PI.  by  Jeremy,  63, 64,  72, 

bj  Jeremy,  61-76.    See  also  Russell  v,  98.    Sir  Thomas  Plumer,  in  commenting 


810  EQUITY  PLEADINGS.  [CH.  VIIL 

properly  called  an  original  bill,  in  the  nature  of  a  supplemental 
bill ;  because  it  is  original,  as  to  tlie  new  parties  and  new  inter- 
ests ;  and  it  is  in  some  sort  supplemental  also,  as  being  an  appen- 
dage lo  the  former  bill,  as  to  the  old  parties  and  the  old  interests.^ 

§  347.  Upon  the  same  ground,  where  a  husband  and  wife  are 
defendants  to  a  bill,  if  by  the  death  of  the  husband  a  new  interest 
arises  to  the  wife,  the  suit  becomes  defective;  and  an  original 
bill  in  the  nature  of  a  supplemental  bill  becomes  necessary  to 
bring  that  interest  before  the  court ;  for  she  is  not  bound  by  the 
answer  put  in  during  her  coverture? 

§  348.  Upon  the  same  ground,  if  a  person,  pendente  lite^  be- 
comes assignee  of  the  interest  of  a  party  in  the  suit,  and  wishes 
to  be  admitted  to  take  part  in  it,  he  must  bring  forward  his  claim 
by  an  original  bill,  in  the  nature  of  a  supplemental  bill.^  (a) 

§  349.  So,  if  a  sole  plaintiff  suing  in  his  ovm  right  is  depriyed 
of  his  whole  interest  in  the  matters  in  question,  by  an  event  sub- 
sequent to  the  institution  of  a  suit,  as  in  the  case  of  a  bankrupt 

on  this  passage,  in  Adams  v,  Dolrding,  fled  by  the  words,  *  givet  a  new  inierem,* 

2  Mad.  63,  used  the  following  language :  And  in  another  passage,  he  says  :   '  A 

"  If  merely  relerant  events,  happening  supplemental  bill  must  state  the  originai 

subsequent  to  the  filmg  of  a  bill,  makes  a  bill  and  the  proceedings  Uiereon ;  and  if 

supplemental  bill  necessary  4t  is  necessary  the  supplemental  bill  is  occasioned  by  an 

in  this  case ;  but  it  is  not  all  relevant  event  subsequent  to  the  original  bm,  it 

events  poBterior  to  a  biU.  that  render  a  sup-  ^ust  state  that  event,  and  the  consequent 

plemental  bUl  necessary.    It  can  seldom  aUeration  with  respect  to  die  parties.     Are 

be  necesMjry.  where  the  bill  is  for  an  ac-  ^i,^„  ^^^  „^^         .^  ^        ^^^  ^^^^ 

count   When  a  biU  IS  filed  for  an  account  by  this  supplemental  bill  ?    None.     If  a 

of  tithes,  an  account  is  taken  of  receipts  .^ppie^ental  bill  is  filed  be/ore  a  decree 

posterior  to  the  ongmal  bill ;  and  it  never  ^„  ..         .  .     ,  . .,,  ,     .    .  :„  .       , 

A^j    *u  *  1         *  I  u-n  <>"  ^"«  original  bill,  both  biUs  are  heard 

was  supposed,  that  a  supplemental  bill  ^       .         .«      ^  , 

was  necessary,  because  tithable  matter  ^gether;    if   afUr  a  dec«NJ,   then    the 

had  been  received  subsequent  to  the  fll-  ^"'^  "  ^^^  '^P^"    ^'»^  supplemental 

ing  of  the  original  bill.    It  may  be  asked.  ^'»  on^y-    If  this  supplemental  biU  had 

What  limit  U  there  ?    When  is  a  supple-  ^°  ^*^^  *^^'"  *  ^^^'  '''***  ^^*'*''  ^^ 

mental  bill  necessary  1    Lord  Redesdale  ^"^  ^^"*^  ***^^  **^°  ™*^®'  ®^^P*  ^*'*^ 

has  clearly  shown,  that  it  is  not  merely  ^  already  been  made  in  the  original 

because  an  event  has  happened  posterior  *"'*  • ' "    ^ee  also  Gilb.  For.  Rom.  109. 
to  the  original  bill,  that  a  supplemenUl         *  Cooper,  Eq.  PI.  76,  76 ;  Mitf.  Eq. 

bill  becomes  necessary.  He  says :  *  When  ^l-  ^y  Jeremy,  99 ;  Hinde,  Ch.  Prac.  44 : 

any  event  happens   subsequent   to  the  Ante,  §  840  and  note, 
time  of  filing  an  original  bill,  which  giiies         '  Mole  v.  Smith,  1  Jsc.  &  Walk.  666. 
a  new  interest  in  the  matter  in  dispute  to  any         '  Foster  v.  Deacon,  6  Mad.  59.     (So, 

person,  not  a  party  to  the  bill :  as  tlie  birth  of  where  the  plaintiff,  before  A.,  one  of  the 

a  tenant  in  tail,'  &c.,  a  supplemental  bill  defendants,  had  appeared,  dismissed  tlie 

may  be  filed.    The  proposition  is  quail-  bill   as    against   him ;   and    afterwards, 

(a)  Tappan  v.  Smith,  6  Biss.  7a 
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or  insolvent  debtor,  whose  whole  property  is  transferred  to  assign- 
ees ;  ^  or  in  such  a  suit  the  plaintiff  assigns  his  whole  interest  to 
another ;  the  plaintiff  in  either  case  being  no  longer  able  to  prose- 
cute the  suit  for  want  of  interest,  and  his  assignees  claiming  by 
a  title,  which  may  be  litigated,  the  benefit  of  the  proceedings  can- 
not be  obtained  by  a  mere  supplemental  bill ;  but  it  must  be  sought 

by  an  original  bill  in  the  nature  of  a  supplemental  bill.^ 

some  of  the  other  defendants  insisting  file  a  supplemental  bill,  in  the  nature  of  a 

that  A.  was  a  necessary  party,  the  plain-  bill  of  revivor,  within  such  time  as  shall 

tiff  was  aUowed  to  file  a  supplemental  be  prescribed  by  the  court  for  that  pur- 

bill  to  bring  him  again  before  the  court,  pose,  or  tliat  the  complainant's  bill  be 

WeUesley  r.  Wellesley,  17  Sim.  59.  |  dismissed.    And  notice  of   such  appU- 

^  See  Lee  i;.  Lee,  1  Hare,  621 ;  Rob-  cation  should  be  served  upon  the  assignee 

ertson  u.  Southgate,  6  Hare,  228 ;  Ante,  as  well  as  upon  the  complainant  in  the 

§  328,  829,  342.  original  suit.   (Porter  v.  Cox,  5  Mad.  80.) 

^  Mitf.  Eq.  PI.  by  Jeremy,  65,  67,  72,  This  proceeding  is  in  anldogy  also  to  the 

98.    See  also  Anon.  1  Atk.  88 ;  Wyatt,  statutory  direction  in  case  of  the  abate- 

Pr.  Reg.  89 ;  Sedgwick  v.  Cleveland,  7  ment  of  a  suit  by  the  death  of  the  sole 

Faige,  287,  289.    On  this  occasion,  Mr.  complainant,  where  his  representatives 

Chancellor  Walworth  examined  the  doc-  neglect  to  revive  the  suit.    (2  R.  8.  185, 

trine  at  large,  and  said:  **J1  this  had  §  [118]  124.)    From  the  report  of  the 

been  the  case  of  an  assignment  by  the  case  of  Massey  v.  Gillelan,  1  Paige,  644, 

complainant  imder  the   insolvent  acts,  it  would  se^pa  to  have  been  decided,  that 

there  could  have  been  no  possible  doubt,  the  suit  might  be  continued,  as  at  law, 

that  the  suit  had  abated ;  or  rather  that  in  the  name  of  the  original  complainant 

it  had  b^ome  so  defective,  that  the  com-  upon  his  giving  security  for  costs.    The 

plainant  could  not  proceed  any  furtlier  question,  however,  as  to  the  right  of  the 

in  his  own  name  against  the  defendant,  complainant  to  proceed  without  bringing 

if  the  latter  had  thought  proper  to  raise  the  assignees  before  the  court  by  a  sup- 

the  objection.    Tliis  court  requires  the  piemen tal  bill,   was  neither  raised  nor 

real  parties  in  interest  to  bring  the  suit,  considered,  in  that  case ;  as  the  defend- 

except  in  certain  cases,  where  the  com-  ant  merely  asked,  that  the  suit  should 

plainant  represents  the  rights  of  those  for  not  be  permitted  to  proceed  in  the  name 

whom  the  suit  is  brought,  both  legally  of  the  insolvent  debtor,  unless  security 

and  equitably,  as  in  the  case  of  execu-  for  costs  was  filed.    But  in  the  subse- 

tora,  or  of  trustees,  or  assignees  under  quent  case  of  Grarr  i;.  Qomez,  in  the  court 

the  insolvent  acts.    And  where  the  sole  for  the  correction  of  errors  (9  Wend.  649), 

complainant,  who  originally  brought  tliQ  the  principle,  that  the  suit  becomes  de- 

soit  in  his  own  name  and  not  in  autre  fective  in  such  a  case,  and  cannot  be  pro- 

droit  is   discharged  under  the  insolvent  ceeded  in,  if  objected  to  by  the  defendant, 

acts,  and  makes  an  assignment  of  his  until  the  assignees  are  brought  before  the 

property  for  the  benefit  of  his  creditors,  court,  is  distinctly  recognized.    It  is  prop- 

the  assignee  must  be  made  a  party  be-  er  also  to  remark,  that  in  the  case  of  an 

fore  the  suit  can  be  further  proceeded  in.  assignment  under  the  bankrupt  or  insol- 

( Williams  v.  Kinder,  4  Ves.  887.)     The  vent  acts,  the  suit  is  not  strictly  abated, 

proper  course  for  the  defendant,  in  such  even  as  to  the  complainant ;  but  is  merely 

t  case,  if  be  wishes  to  have  the  suit  pro-  become  so   defective,    that    he  cannot 

ceeded  in,  or  put  an  end  to,  is  to  apply  proceed  therein,    until  the  assignee   is 

to  the  court  for  an  order,  that  the  assignee  brought  before  the  court    And  the  as- 
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§  350.  And,  if  by  any  event,  the  whole  interest  of  a  defendant 
is  entirely  determined,  and  the  same  interest  is  become  vested  in 

•ignee  becomes  bo  far  the  legal  and  wise,  and  lome  other  person  thereupon 
equitable  representative  of  the  rights  of  becomes  entitled  to  the  same  property 
the  complainant,  that  upon  a  new  and  under  the  same  title,  as  new  assignees  of 
tui^lemental  bill  in  the  nature  of  a  bill  a  bankrupt,  that  the  suit  may  be  ooo- 
of  revlTor  and  supplement  being  filed  by  tinned  by  a  supplemental  bill ;  but  that 
the  assignee,  to  continue  the  proceedings  in  the  other  case  of  a  sole  plaintiff  suing 
in  his  own  mme,  it  is  not  necessary  to  In  his  own  right,  as  in  the  case  of  a  bank- 
make  the  former  complainant  a  party  mpt  or  insolvent  debtor,  whose  whole 
thereto;  which  would  be  necessary  in  the  property  is  transferred  to  assignees,  the 
«  case  of  an  assignment  of  only  a  part  of  benefit  of  the  proceedings  cannot  be  had 
the  interest  of  the  complainant  in  the  by  or  against  the  assignees,  by  a  sn|ple- 
subject-matter  of  the  suit.  The  com-  mental  bill,  but  must  be  sought  by  an 
plainant,  however,  who  has  still  an  original  biU ;  yet,  with  great  deference  to 
interest  in  having  his  debts  paid  out  ci  so  high  an  authority,  I  most  observe,  that 
the  assigned  prdperty,  or  at  least  has  an  this  distinction  cei;tainly  is,  in  the  case  of 
interest  in  the  surplus,  if  there  should  be  bankruptcy,  and  some  others,  now  disre- 
any,  is  not  obliged  to  abandon  the  suit  garded  in  practice,  and  which  practice 
absolutely,  if  the  suit  is  necessary  for  his  seems  sanctioned  by  the  later  authorities." 
protection ;  although  the  assignee  refuses  Cooper,  Eq.  PI.  76 ;  Ante,  $  S40.  note. 
to  proceed  therein,  without  making  any  Whether  a  suit  in  equity  is  abated  by  the 
compromise  of  the  suit  with  the  defend-  bankruptcy  of  the  plaintiff,  as  well  as  de- 
ant  In  that  case,  the  comp^inant  may  f ective,  has  been  a  matter  of  doubt.  Bat 
proceed  in  his  own  name ;  but  as  the  it  seems  now  thought,  that  the  weight  of 
assignee  has  become  a  necessary  party  authority  is,  that  it  is  defective  merelj, 
as  to  all  subsequent  proceedings  in  the  and  that  the  assignees  may  be  broaght 
suit,  the  complainant  must  bring  him  be-  forward  by  a  supplemental  bill.  See 
fore  the  court  by  a  supplementary  biU.  Cooper,  Eq  PI.  76,  77 ;  Mitf .  Eq.  PI.  by 
(Mitf.  Eq.  Plead.  66,  4th  Lond.  ed.;  Jeremy,  65  and  note  (0, 66  and  notes,  67 ; 
Story,  Eq.  PL  282,  note ;  2  Johns.  Ch.  Lee  v.  Lee,  1  Hare,  621 ;  Ante,  §  32  . 
18.)  In  such  a  case,  however,  the  com-  Lord  Redesdale's  hmguage  is :  "  If  a  com- 
plainant might  be  required  to  file  security  mission  of  bankruptcy  issues  against  anj 
for  costs,  as  directed  by  the  third  sub-  party  to  a  suit,  or  he  is  discharged  as  an 
division  of  the  first  section  of  the  title  of  insolvent  debtor,  his  interest  in  the  sub- 
the  Revised  Statutes  relative  to  security  Ject  is,  unless  he  is  a  trustee,  generally 
for  the  payment  of  costs."  (2  R.  S.  620.)  transferred  to  his  assignees ;  and  to  bring 
See  Ante,  §  156,  842 ;  Mills  v.  Hoag,  7  them  before  the  court  a  snppleroeotsl 
Paige,  18;  Binks  v.  Binks,  2  Bligh,  693.  bill  i«  necessary  ;  to  which  the  bankrupt 
Mr.  Cooper  insists,  that  there  is  no  differ-  or  insolvent  debtor  is  not  usually  re- 
ence  between  the  case  of  a  plamtiff  suing  quired  to  be  a  party,  although  a  bsnk- 
in  autre  droit,  and  that  of  a  plaintiff  suing  rupt  may  dispute  the  validity  of  the 
in  his  own  right,  as  to  the  right  to  main-  commission  issued  against  him.  But,  if 
tain  a  supplemental  bill.  His  language  plaintiff,  a  bankrupt  may  proceed  Inroself 
is :  "  And  though  Lord  Redesdale,  in  his  in  the  suit,  if  he  disputes  the  validity  of 
treatise,  takes  a  distinction  between  a  sole  the  commission ;  or  a  bankrupt  or  insol- 
plaintiff  suing  in  autre  drott,  and  a  sole  vent  may  proceed,  if  tlie  suit  is  necessaiy 
plaintiff  suing  in  his  own  right,  laying  for  his  protection ;  or  if  liis  assignees  do 
it  down,  that,  in  the  first  case,  if  the  not  think  fit  to  prosecute  the  suit,  and  be 
interest  determines  by  death  or  other  conceives  that  it  is  for  his  advantage  to 
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another,  by  a  title  not  deriyed  from  the  former  party,  as  m  the 
case  of  a  succession  to  a  bishopric  or  benefice,  or  in  the  case  of 
the  determination  of  an  estate  tail,  and  the  vesting  of  a  subsequent 
remainder  in  possession,  the  benefit  of  the  suit  against  the  person, 
becoming  entitled  by  the  event  described,  must  also  be  obtained 
by  an  original  bill  in  the  nature  of  a  supplemental  bill ;  although, 
if  the  defendant,  whose  interest  has  thus  determined,  is  not  the 
sole  defendant,  the  new  bill  is  supplemental  to  the  rest  of  the  suit, 
and  is  so  termed  and  considered.^    The  same  rule  will  apply  to  a 

pToeecnte  ft  Under  thote  circxiinstaDces,  Lloyd  v.  Jobnes,  9  Yes.  54 ;  Oldham  v, 
howerer,  he  most  bring  the  assignees  he-  Ehoral,  1  Cooper,  Sel.  Cas.  27.     Lord 
fore  the  conrt  by  supplemental  biU,  as  Redesdale  has  in   another  passage  re- 
any  benefit,  whidi  may  be  derived  from  peated  the  doctrine  stated  in  this  and  the 
the  suit,  naast  be  subject  to  the  demands  preceding  section,  with  some  additional 
of  the  assignees,   unless  he  seeks   his  explanations.    He  says :  "  If  the  interest 
personal  protection  only  against  a  de-  of  a  plaintiff  or  defendant,  suing  or  de- 
mand, which  cannot  be  proved  or  which  fending  in  his  own  right,  wholly  deter- 
tbe  petson  making  the  demand  may  not  mines,  and  the  same  property  becomes 
think  fit  to  prove,  under  the  commission  vested  in  another  persoto  not  claiming 
issued  against  the  bankrupt,  or  for  which  under  him,  as  in  the  case  of  an  ecclesias- 
the  insolvent  debtor   may  not  be  dis-  tical  person  succeeding  to  a  benefice,  or 
charged."    Lord  Eldon,  in  aUuding  to  a  remainder-man  in  a  settlement  becom- 
cases  of  bankruptcy,  used  the  following  ing  entitled  upon  the  death  of  a  prior 
language  in  RandaU  v.  Mumford,  18  Yes.  tenant  under  the  same  settlement,  the 
424, 428 :  "  This  court,  however,  without  suit  cannot  be  continued  by  bill  of  re- 
saying  whether  bankruptcy  is  or  is  not  vivor,  nor  can  its  defects  be  supplied  by 
stricUy  an  abatement,   has   said,  that,  a  supplemental  bill.  For  though  the  suo- 
aocording  to  the  course  of  the  court,  the  cessor  in  the  first  case,  and  the  remain- 
suit  has  become  as  defective  as  if  it  was  der-man  in  the  second,  have  the  lame 
abated ;  and  as  the  assignees  will  have  property,  which  the  predecessor,  or  prior 
the  benefit  of  the  suit,  and  assuming  in  tenant,  enjoyed ;  yet  they  are   not  in 
practice  that  he  who  is  a  bankrupt  will  many  cases  bound  by  his  acts,  nor  have 
continue,  the  course  which  the  court  has  they  in  some  cases  precisely  the  same 
taken  ia  to  require  him  to  bring  his  as-  rights.    But,  in  general,  by  an  original 
signees  before  it  by  bill  of  revivor,  or  sup-  bUl  in  the  nature  of  a  supplemental  bill, 
plemental  bill  in  the  nature  of  bill  of  re-  the  benefit  of  the  former  proceedings 
vivor,  or  by  whatever  name  it  is  called,  may  be  obtained.    If  the  party  whose  in- 
Andthe  court  supposing  that  the  bankrupt  terest  is  thus  determined,  was  not  the 
will  find  the  means  of  giving  the  assignees  sole  plaintiff  or  defendant,  or  if  the  prop- 
notice,  and  not  troubling  itself  with  that  erty,  which  occasions  a  bill  of  this  nature, 
difllculty,  dissolves  the  injunction,  fre*  aflects  onjy  a  part  of  the  suit,  the  bill,  as 
qoently  with  great  injustice,  if  they  do  to  the  other  parties,  and  the  rest  of  the 
not  come  here."    In  Harrison  r.  Ridley,  suit,  is,  as  has  been  before  observed. 
Com.  689,  a  biU  by  the  assignees  of  an  supplemental  only.    There  seems  to  be 
insolvent  debtor  was  called  an  original  this  difference  between  an  original  bill 
bill  in  the  nature  of  a  bill  of  revivor.  in  the  nature  of  a  bill  of  re^nvor,  and  an 
^  Mitf .  £q.  PI.  by  Jeremy,  67,  68,  72,  original  bill  in  the  nature  of  a  supple- 
M.    See  Foster  v.  Deacon,  6  Mad.  69;  mental  bill    Upon  the  first,  the  benefit  of 
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case  where,  pending  a  suit  against  the  trustees  of  a  charity,  some 
of  the  trustees  die,  and  othei-s  are  removed,  and  new  trustees  are 

the  fonner  proceedings  is  absolutely  ob-  the  sense  of  the  words, '  the  proceedings 
tained,  so  tliat  the  pleadings  in  the  first  upon  the  former  bill/    You  must  en- 
cause,  and  the  depositions  of  witnesses,  deavor  to  determine,  to  what  stage  the 
if  any  have  been  taken,  may  be  used  in  cause  must  have  gone,  to  entitle  yon  to 
the  same  manner,  as  if  filed,  or  taken  in  say,  (here  are  proceedings,  the  advantage 
the  second  cause ;  and  if  any  decree  has  of  which  the  second  bill  may  draw  to 
been  made  in  the  first  cause,  the  same  itself;  as  Lord  Redesdale  expresses  it 
decree  shaU  be  made  in  the  second.    But  But  the  proposition  so  put  comprehends 
in  the  other  case  a  new  defence  may  be  every  stage   of  the  cause,  as  f umish- 
made;   the    pleadings    and  depositions  ing  the  question,  between   the  answer 
cannot  be  used  in  the  same  manner,  as  and  the  final  decree  obtained  and  exe- 
if  filed,  or  taken  in  the  same  cause ;  cuted ;  and  general  doctrine  of  this  sort 
and  the  decree,  if  any  has  been  obuined,  does  not  enable  you  to  say,  what  the 
is  in  no  otherwise  of  advantage,  than  as  court  is  to  do  in  every  intermediate  case 
it  may  be  an  inducement  to  the  court  between  the  first  and  the  last  stages  of 
to  make  a  similar  decree."    Mitf.  Eq.  PL  the  cause,  where  the  interest  of  the  phun- 
by  Jeremy,  72,  73.    Lord  Eldon,  in  com-  tifi"  or  defendant  is  absolutely  gone,  and 
menting  on  this  passage,  in   Lloyd   v.  where    a  person    succeeding  as  second 
Johnes,  9  Ves.  64,  66,  used  the  following  trustee  in  tail,  or  the  first  coming  into 
language  :  "  With  respect  to  the  passage,  existence  after  tlie  suit  instituted,  can 
in  which  it  is  supposed  there  is  some  obtain  the  benefit,  and  what   benefit" 
obscurity,  I  may  say,  upon  the  authority  He  added  :  "  It  is  difficult  to  say,  wlist 
of  Lord  Redesdale  himself,  it  is  not  very  the  court  has  done,  or  ought  to  do,  em- 
easily  to  be  removed ;  nor  capable  of  be-  bracing  the  case  of  answer  only  :  tlie  case 
ing  remored  by  stating  any  judgment  of  answer  replied  to,  and  witnesses  ex- 
authorizing  that  passage.    The   propo-  amuied  efe  bene  etse ;  witnesses  examined 
sition,  that  in  general  by  an  original  bill  in  the  cause,  and  dying  before  the  hea^ 
in  the  nature  of  a  supplemental  bill,  the  ing ;  an  issue  directed ;  a  trial  ordered 
benefit  of  the  former  proceeding^  may  and  not  had ;  an  application  for  a  third 
be  obtained,  is  properly  so  restrained,  new  trial;  decree  not  obtained;  decree 
It  cannot  be  always ;  for  undoubtedly  obtained,  and  not  executed ;   accounts 
the  equities,  as  against  one  tenant  in  tail  taken,  that  the  court  may  know  what 
and  another,  not  applying  to  the  case  of  decree  to  make  ;  including  also  the  qoes- 
contract  with  the  former,  may  have  very  tions,  whether  if  the  former  bill  contsioed 
different  effects  with  reference  to  the  in-  a  bad  statement  for  this   plaintiff,  be 
terest  derived  out  of  that  donum,  out  of  would  have  been  bound,  and  if  not  bouDd, 
which  both  estates  tail  are  derived.    In  whether  he  would  have  been  affected 
the  distinction  stated  between  an  original  by  it.    I  apprehend  a  court  of  equity 
bill  in  the  nature  of  a  bill  of  revivor,  and  would,  in  many  cases,  not  all,  admit  a 
an  original  bill  in  the  nature  of  a  supple-  plea  of  dismissal  upon  the  merits  to  bar 
mental  bill,  Lord  Redesdale  does  not  say,  a  remainder-man  in  tail  of  a  new  estate 
that  in  the  latter  the  pleadings  and  depo-  tail  under  the  same  gift,  as  well  as  a 
sitions  in  the  first  cause  cannot  be  used ;  person  claiming  the  same  estate.    I  ad* 
but  that  they  cannot  be  used  in  the  same  mit  there  is  no  judgment  in  point    But 
manner.    And  the  difficulty  arises  upon  the  justice  of  the  court  furnishes  this  as 
the  negative  proposition,  without  explain-  a  principle;  that  it  is  of  absolute  neoes- 
ing  what  is  the  precise  idea  that  belongs  sity,  when  once  it  is  said  tlie  tenant  in 
to  it.    These  passages  do  not  determuie  tail  shall  represent  'the  inheritance,  that 
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appointed.     In  such  a  case,  the  new  trustees  must  be  made  parties 
by  bill  in  the  nature  of  a  supplemental  bill  before  further  proceed- 

thoee  who  are  entitled  to  the  inheritance,  accident  of  his  death,  the  cause  perhaps 
shaU  in  this  court  hare  the  henefit  and  delayed,  because  containing  such  matter, 
the  disadvantage  of  a  proceeding  by  him.  the  subsequent  tenant  in  tail  is  to  begin 
But  it  has  been  always  thought  compe-  an  original  suit,  in  which  he  cannot  have 
tent  to  add  tliis  qualification ;  liberty  to  the  benefit  of  those  depositions ;  and  the  * 
apply  special  circumstances,  under  which  enjoyment  of  the  estate  is  to  depend 
tlie  estate  is  held,  as  a  ground  for  saying,  upon  the  accident ;  as  he  was  not  per- 
iliey  ought  not  to  have  that  benefit,  or  mitted  to  be  a  party  to  a  suit,  in  wliich 
suffer  tliat  i^sadvantage.    They  have  in  he  might  have  had  the  same  evidence ; 
general  put  in  new  answers.    Consider  and  it  is  not  competent  to  him  in  any 
the  inconvenience.    If  the  bill  claims  a  manner  to  protect  his  estate  upon  the 
charge  upon  the  whole  inheritance,  and  truth  and  fact  of  the  case.    I  cannot 
created  by  the  author  of  all  tlie  gifts,  hold  that  a  good  judgment,  which  deter- 
oompriaing  the  inheritance,  an  estate  for  mines  that  one  tenant  in  tail  only  need 
life,  with  remainders  to  the  first  and  be  a  defendant ;  but  that  the  proceedings,  * 
other  sons  in  tail ;  and  the  first  tenant  bad  against  him  for  aU,  shall  not  be  for 
in  tail  in  being  la  made  a  party,  and  he  the  benefit  of  all.    The  case  of  witnesses 
dies  without  issue,  according  to  the  con-  examined  in  chief,  admits  the  same  con- 
stant practice,  aU  the  proceedings  are  sideration.    So,  where  tenant  in  tail  files 
had  against  the  second  son,  as  if  he  had  a  bill,  as  a  person  representing  the  whole 
been  originally  a  party.    And  if  I  am  inheritance,  and   against  an  individual 
not  misled  by  the  authority  of   Lord  who  states  by  his  answer  a  case  entitling 
Redesdale,  provoked,  I  may  say,  to  ac-  the  plaintiff  to  a  decree.    If  he  dies  be- 
curacy  upon  this  subject,  those  proceed-  fore  the  hearing,  it  is  extraordinary  to 
ings  would  be  carried  on  by  a  bill,  not  say,  that  if  that  tenant  in  tail,  at  whom 
stating  the  fiujts  in  the  original  bill,  but  the  court  looks,  as  supporting  the  whole 
stating  that  the  original  bill  had  repre-  interest  in  the  inheritance,  had  lived,  he 
aented  the  facts,  as  there  represented,  should  have  been  able  to  obtain  a  decree 
And  practice  wiU  sanction  the  declaration,  protecting  him  and  all ;  yet,  by  the  acci- 
that  this  form  would  sustain  the  suit  dent  of  his  death,  before  the  right  of  the 
against  the  second  son,  as  a  due  mode  of  others  commenced,  the  benefit  of  that 
putting  in  issue  the  facts  that  had  been  shall  be  lost.    In  tlie  very  ordinary  case, 
put  in  issue  against  the  eldest    Suppose  where  the  bill  is  filed  for  the  purpose  of 
the  witnesses  examined,  not  only  in  chief,  raising  a  charge  against  the  inheritance, 
but  de  bene  esse ;  and  consider  the  in-  divided  into  estates  tail,  against  a  remote 
convenience,  if  a  court  of  justice  says,  remainder-man ;  those  intermediate  not 
the  plaintiff  need  bring  no  one  before  the  being  yet  in  esse ;  if  the  cause  has  pro- 
court  but  the  first  tenant  in  taU ;  that  the  ceeded  a  certain  length,  an  intermediate 
suit  so  instituted  is  perfect ;  that  first  ten-  remainder-man  coming  in  esse,  you  go 
ant  in  tail  representing  tlie  whole  inher-  on  to  state  the  former  proceedings ;  and 
itance,  aU  subsequent  to  him,  either  for  that  is  held  allegation  suflicient  to  put 
their  benefit  or  otherwise ;  supposing  the  the  facts  in  issue  with  regard  to  that  sort 
merits  to  depend  upon  the  testimony  of  of  defendant.  •  But  I  admit  the  general 
one  or  two  old.  Infirm  individuals,  whom  opinion,  that,  if  in  such  a  case,  witnesses 
the  tenant  in  tail  is  desirous  to  examine  have  been  examined  against  the  former 
de  bene  esse ;  whose  evidence  would  en-  defendant,  yet,  upon  the  other's  coming 
title  him  to  a  decree  of  dismissal:  it  into  existence,  the  plaintiff  must  exam- 
would  be  the  grossest  injustice,  if,  by  the  ine  again.    It  is  so  said.    I  doubt  it ;  and 
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ings  are  had,  or  a  decree  rendered,  otherwise  they  will  tiot  be 
bound  thereby ;  for  they  come  in  under  the  original  founder,  and 
not  under  the  old  trustees.^ 

am  of  opinion,  that,  whenerer  the  case  interest  of  a  party  is  attended  with  snch 

shaU  ariaei  if  the  witnesses  should  die,  a  tnmsmlssion  of  that  interest,  that  the 

this  court  upon  its  own  principles,  may  person  entitled  may  be  the  aabject  of 

hold  the  subsequent  defendant  entitled  to  controrersy,  and  the  suit,  therefore,  is 

the  benefit  of  that   testimony.     So,  I  not  permitted  to  be  continued  by  a  mere 

should  also  say,  this  sort  of  principle,  bill  of  reTiror,  but  in  which  do  other 

arising  out  of  what  the  court  does  for  the  question  can  be  litigated.    Pursuing  the 

couTenienoe  of  Justice,  must  be  applied  expressions  of  Lord  Redesdale  on  the 

both  for  and  against  the  tenant  in  tail;  same  point,  it  is  argued,  that,  as  an  origi- 

Bubject  always  to  this,  that  where  the  nal  bill,  in  the  nature  of  a  bill  of  rerivor, 

tenant  in  tail  takes  a  diflbrent  interest,  or  has  so  far  the  effect  of  a  biU  of  reriTor, 

rather  a  similar  interest,  not  affected  by  that  the  new  party,  if  he  succeeds  to  the 

the  same  circumstances,  it  is  competent  interest  of  the  plaintiff,  is  entitled  to  the 

both  for  and  against  him,  to  bring  for-  benefit  of  the  former  suit,  and  if  he  suc- 

ward  the  equities  belonging  to  those  dif-  ceeds  to  the  interest  of  a  defendant,  the 

ferent    circumstances,   as   contradistin-  plaintiff  is  entitled  to  the  benefit  of  the 

guishing  his  case.    And  that  is  the  result  former  suit  against  him,  as  if  the  suit  had 

of  the  passage  in  Lord  Redesdale's  book,  been  continued  by  bill  of  reTiror, — so, 

which  BO  stated,  I  think  right,  that  the  in  this  case,  the  relators  are  entitled  to 

difference  between  the  issue  in  tail,  heir,  the  benefit  of  the  former  proceedings, 

or  devisee,  and  a  remainder-man  claim-  against  these  trustees,  subject  only  to  the 

ing  by  force  of  a  new  limitation,  is,  that  question,  whether  they  are,  or  are  not,  the 

in  the  latter  case  the  party  is  not  bound  substituted  trustees.    Secondly,  it  was 

by  the  shape  of  the  defence."    See  also  said,  that  if  the  relation  of  the  parties 

Cooper,  Eq.  PI.  80-82 ;  Mitf.  £q.  PI.  by  were  not  such  as  to  entitle  the  Attorney 

Jeremy,  98 ;  Oldham  v.  Eboral,  1  Cooper,  General  to  the  benefit  which  the  former 

Sel.  Cas.  27 ;  Mechanics'  Bank  v.  Seton,  proposition  assumes,  the   supplemental 

1  Peters,  299.  information  was  so  framed  as  to  tender 

^  Attorney  General  v.  Foster,  2  Hare,  one  issue  only ;   namely,  whether   the 

81, 98.    In  this  case,  Mr.  Vice-Chancellor  defendants  are  bound  or  not  bound  by 

Wigram  said :  "  The  argument  in  sup-  the  former  proceedings ;    and    tliat  if, 

port  of  the  exceptions  was  rested  upon  at  the  hearing  of  the  cause,  the  court 

two  distinct  grounds :  First,  it  was  said,  should  be  of  opinion,  that  the  defend* 

that  when  the  fact  is  once  admitted,  that  ants  are  not  bound  by  the  proceedings  in 

the  new  trustees  came  into  the  places  of  the  original  cause,  the  present  informa- 

those  who  had  answered  the  original  in-  tion  must  be  dismissed,  and  the  court 

formation,  and  to  whom  they  succeeded,  could  make  no  decree  against  the  new 

it  follows,  that  tliey  are  as  completely  trustees,  upon  the  merits  of  the  case 

bound  by  the  proceedings  in  the  cause,  made  by  the  original   information.      I 

including  the  decree,  as  if  they  had  been  have  considered  boUi  these  grounds,  and, 

originally  parties.    It  was  said,  that  this  excluding  the  second,  I  think  the  first 

information,  in  fact,  falls  under  that  de-  cannot  be  supported.    I  think  the  prac- 

scription  of  pleading,  which  Lord  Redes-  tice  of  the  court  required,  that  the  new 

dale  terms  an  original  bill  in  the  nature  trustees  should  have  been  brought  be- 

of  a  bill  of  revivor,  and  which  he  points  fore  the  court  before  the  hearing  of  the 

out  as  the  proper  form  of  proceeding,  original  and  supplemental  information, 

where  the  death  or  other  cessation  of  the  in  which  the  decree  was  ultimately  drawn 
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§  851.  The  voluntary  alienation  of  property,  pending  a  suit,  by 

any  party  to  it,  is  not  permitted  to  affect  the  i-ights  of  the  other  ^ 
parties,  if  the  suit  proceeds  without  a  disclosure  of  the  fact,  except 
80  far  as  the  alienation  may  disable  the  party  from  performing 

the  decree  of  the  court.^    Thus,  if  pending  a  suit  by  a  mortgagee 
to  foreclose  the  equity  of  redemption,  the  mortgagor  makes  a 

up.    At  that  time,  they  were  not  less  bat  thej  are  not  necessarily  precluded, 
the  representatlTes  and  protectors  of  the  by  their  relation  to  the  bankrupt,  from 
charity  than  any  other  of  the  trustees ;  stating  their  own  case  in  their  answer, 
and  the  charity  was  not,  in  their  absence,  against  the  relief  prayed  by  the  biU. 
properly  represented  at  the  hearing  of   Extreme  cases  were  put  for  the  purpose 
the  cause.    The  position  of  the  new  trus-  of  showing  the  inconvenience  which  pos- 
tees  was  likened  at  the  bar  to  that  of  a  sibly  might  result  from  repeated  changes 
pnrcnaser  pendente  lite;  and  I  was  re-  of  trustees.     But  those  extreme  cases 
ferred  to  the  case  of  the  Bishop  of  Win-  (which,  in  fact,  rarely  if  ever  occur)  do 
cheater  r.  Paine,  11  Ves.  194.    I  do  not  not  furnish  the  rule  for  cases  like  the 
admit  the  analogy.     I  think   the  new  present,  which  would  have  beenftubject 
tmitees  are  not    to  be   considered  as  to  no  difficulty  whatever,  if  that,  which 
purchasers,  pendente  lUe,  under  the  other  I  consider  the  regular  practice  of  the 
trustees ;  but  that  they  came  in  under  court,  had  been  attended  to.    Upon  the 
the  founder,  and  were  necessary  parties  second  question,  which  is  one  of  strict 
to  the  decree.    The  information  itself  pleading,  I  have  certainly  felt  difficulty, 
so  treats  the  case,  and  I  think  correctly.  But  adverting  to  what  Lord  Redesdale 
If  I  am  light  in  this  view  of  the  ques-  says,  as  to  the  frame  of  those  original 
tiou,  it  wiU  follow  that  the  new  trustees  bills,  which  are  filed  for  the  purpose  of 
must,  at  the  time  of  answering  this  in-  having  the  benefit  of  proceedings  in  ex- 
formation,  be  in  the  same  position  as  if  isting  suits  against  persons  not  parties  to 
the  present  information  had  been  filed  those  proceedings,  and  to  what  Lord  £1- 
against  them,  and  they  had  answered  it  don  both  said  and  determined  in  Lloyd 
before  the  original  and  first  supplemen-  r.  Johnes,  0  Yes.  87,  respecting  bills  of 
tal  information  were  heard.  In  that  case,  that  nature  (notwithstanding  the  intima- 
H  it  clear,  that  they  might  have  made  tion  of  his  opinion  as  to  what  the  more 
soy  defence,  which  the  justice  of  the  convenient  rule  of  pleading  would  be),  I 
case  required,  subject  to  a  question  of  think  that  the  facts,  which  constitute  the 
costs  if  they  had  needlessly  repeated  that,  case  made  by  the  original  information, 
which  was  contained  in  the  answers  of  are  so  far  put  in  issue  by  the  present  in- 
the  former  trustees.    My  proposition  is,  formation,  that  the  court  might,  at  the 
not  that  the  new  trustees  would  necessa-  hearing  of  this  information,  go  into  the 
Tily  be  unaffected  by  the  answers  of  the  case  at  large  against  the  new  trustees ; 
fonner  trustees,  or  by  the  prooeedmgs  in  and  would  not,  at  that  hearing,  be  con- 
this  cause  anterior  to  their  appointment,  fined  to  the   narrow  issue,  which   the 
hot  that  they  were  not  so  bound  as  to  argument  for  the  Attorney  General  as- 
be  absolutely  precluded  from  making  a  sumes." 

proper  case  against  the  decree  prayed        ^  Mitf.  fiq.  PI.  by  Jeremy,  78.    See 

■gainst  them,  and  firom  being  heard  to  Ante,  §  166,  342,  note,  849.    The  distinc- 

argne  against  its  correctness  and  pro-  tion  ^between  cases  of  voluntary  alien- 

V^'    The  assigneee  of  a  defendant,  mtian,  pendente  /i7e,  and  involuntary  alien- 

who  becomes  banlmipt  after  answer,  may  atlon  by  operation  of  hiw,  as  insolvency 

inKMnesenae^be  afE^tedbyhiaanawer;  or  bankruptcy,   is  fully  discussed    in 
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second  mortgage,  or  assigns  the  equity  of  redemption,  an  absolnte 
decree  of  forecloi^ure  against  the  mortgagor  will  bind  the  second 
mortgagee,  or  assignee  of  the  equity  of  redemption,  who  can  only 
have  the  benefit  of  a  title  so  gained  by  filing  a  bill  for  that  pur- 
pose.^ But  upon  a  bill  by  a  mortgagor  to  redeem,  if  the  mortga- 
gee assigns,  pendente  liUy  the  assignee  must  be  brought  before  the 
court  by  the  mortgagor,  who  cannot  otherwise  have  a  reconveyance 
of  the  mortgaged  property.*  The  bill,  which  is  necessary  in  the 
latter  case,  is  merely  supplementary ;  but  in  the  former  case,  the 
bill  must  be  an  original  bill,  in  the  nature  of  a  cross-bill,  to  re- 
deem the  mortgaged  property.'  If  the  party  aliening  be  the 
plaintiff  in  the  suit,  and  the  alienation  aoes  not  extend  to  his 
whole  interest,  he  may  also  bring  the  alienee  before  the  court  by 
a  bill,  which,  although  in  the  nature  of  an  original  bill  against 
the  alienee,  will  be  supplemental  against  the  parties  to  the  original 
suit ;  and  they  will  be  necessary  parties  to  the  supplemental  suit, 
only  so  far  as  their  interests  may  be  affected  by  the  alienation.^ 
Generally,  in  cases  of  alienation,  pendente  lite^  the  alienee  is  bound 
by  the  proceedings  in  the  suit  after  the  alienation,  and  before  the 
alienee  becomes  a  party  to  it ;  and  depositions  of  witnesses,  taken 
after  the  alienation,  but  before  the  alienee  became  a  party  to  the 
suit,  may  be  used  by  the  other  parties  against  the  alienee,  as  they 
might  have  been  used  against  the  party,  under  whom  he  claims.^ 
§  351  a.  The  same  rule  would  prevail,  where  a  vendee  should 
file  a  bill  for  a  specific  performance  of  a  contract  for  the  purchase 
of  land  against  the  vendor,  and  pending  the  suit  he  (the  vendee) 
should  sell  to  one  or  more  sub-purchasers.  In  such  a  case,  the 
sub-purchasers  need  not  be  made  parties;  and  they  would  be 
bound  by  the  decree  in  the  suit.  Indeed,  they  would  have  a  right 
to  insist,  that  their  immediate  vendor  should  proceed  in  the  origi- 
nal suit  for  their  benefit  and  at  their  charge,  upon  the  ground, 
that  by  the  subsale,  he  had  in  effect  become  their  trustee  of  all 
the  rights  under  the  original  contract.^     But  if  the  original  ven- 

Sedgwick  v.  aereland,   7  Fftige,  290-  §  851  a.    See  Turner  v.  Wight,  4  Bear. 

292.  40 ;  Powell  v.  Wright,  7  BeaT.  444. 

1  Mitf.  Eq.  PI.  by  Jeremy,  78.  »  Ibid. ;  Ante,  §  166.  242.  840. 

s  Ibid.  <  Wood  v.  Griffith.  1  Swanst  56,  56 ; 

s  Ibid.  2  Sugden  on  Vendors,  ch.  8,  §  2.  art  89. 

<  Mitf.  Eq.  PI.  by  Jeremy,  73,  74,  and  p.  45,  46.  10th  ed.  1889 ; p.  Wal- 

cases  there  cited;  Cooper.  Eq.  PI.  77;  ford,  4  Rum.  872;  1  Dan.  Ch.  Ptma  875; 

Ante,  §  156,  840.  342,  848,  849 ;  Post,  2  Story,  Eq.  Jur.  §  1050, 1051. 
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dee  had  entered  into  a  contract  with  the  sub-purchasers,  not  that 
he,  but  that  the  original  vendor,  should  convey  to  them,  the  sub- 
purchasers, if  they  purchased  before  any  suit  brought,  might  then 
have  been  necessary  and  proper  parties  to  a  suit  for  a  specific  per- 
formance against  the  original  vendor  by  the  original  vendee.^ 

§  851  b.  A  bill,  in  the  nature  of  a  supplemental  bill,  may  also 
be  required,  not  only  where  new  interests  arise,  either  before  or 
after  a  decree,  but  also  where  relief  of  a  different  kind,  or  upon  a 
different  principle,  is  required  from  that  in  the  original  decree.^ 

§  852.  A  supplemental  bill,  or  an  original  bill  in  the  nature  of 
a  supplemental  bill,  is  not  in  all  cases  either  proper,  or  necessary, 
merely  because  new  events  have  occurred  since  the  original  bill. 
But  the  facts  must  be  material  to  the  original  cause,  or  be  such, 
as  could  not,  in  that  stage  of  the  original  cause,  be  brought  into 
it  without  such  a  bill.'  For,  where  there  is  no  alteration  in  the 
mterest  of  the  parties,  nor  any  particular  circumstance  requiring 
further  discoveiy;  butwhere  a  fact  only  has  occurred,  which  might 
be  proved  under  the  proceedings  in  the  original  bill,  as  in  taking 
an  account  before  the  master  under  the  prayer  of  the  original  bill, 
.  and  the  relief  is  not  varied  by  the  supplemental  matter,  but  the 
plaintiff  may  have  the  relief  prayed  for  by  such  supplemental  bill 
under  the  original  bill,  the  supplemental  bill  is  improper.^ 

§  853.  Having  thus  stated  these  particulars  in  relation  to  the 
general  nature  of  an  original  bill  in  the  nature  of  a  supplemental 
bill,  it  remains  to  state  what  the  proper  frame  of  such  a  bill 
should  be.  A  bill  for  this  purpose  must  state  the  original  bill,  the 
proceedings  upon  it,  the  event  which  has  determined  the  interest 
of  the  party,  by  or  ^gains^  whom  the  former  bill  was  exhibited, 
and  the  manner  in  which  the  property  has  vested  in  the  person 
vho  has  become  entitled.  It  must  then  show  the  ground  upon 
which  the  court  ought  to  grant  the  benefit  of  the  former  suit  to  or 
against  the  pei*son  who  has  become  so  entitled  ;  and  it  must  pray 
the  decree  of  the  court,  adapted  to  the  case  of  the  plaintiff  in  the 
new  bill.^  This  bill,  although  partaking  of  the  nature  of  a  sup- 
plemental bill,  is  not  an  addition  to  the  original  bill,  but  another 


9.  Walford,  4  Robs.  872;  1         «  Ante,  §  332,  833,  336-887. 


Din.  Ch.  Fnc.  87&  «  Adams  v.  Dowding,  2  Mad.  63.    See 

*  Hodson  V.  Ball,  11  Sim.  466,  468;  Gilb.  For.  Rom.  109;  [Roberts  v.  Rob- 

ft.  &  I  PhiU.  177;  Ante,  §  888;  Post,  erts,  16  Sim.  867.) 

1 422.    [See  Taylor  o.  Taylor,  1  llac.  &  »  Mitf.  £q.  PL  by  Jeremy,  09. 
Gord.405.] 
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original  bill,  which,  in  its  consequences,  may  draw  to  itself  the  ad- 
vantage of  the  proceedings  on  the  former  bill.^ 

§  854»  Thirdly ;  a  bill  of  revivor,  strictly  so  called.  This  is 
the  usual  mode  of  reviving  and  continuing  the  proceedings,  when- 
ever there  is  an  abatement  of  the  suit  before  its  final  consammar 
tion.  An  abatement,  in  the  sense  of  the  common  law,  is  an  en- 
tire overthrow  or  destruction  of  the  suit,  so  that  it  is  quashed  and 
ended.^  But  in  the  sense  of  courts  of  equity,  an  abatement  sig- 
nifies only  a  present  suspension  of  all  proceedings  in  the  suit,  from 
the  want  of  proper  parties  capable  of  proceeding  therein.  At  the 
common  law^  a  suit,  when  abated,  is  absolutely  dead.  But,  in 
equity,  a  suit  when  abated,  is  (if  such  an  expression  be  allowable) 
merely  in  a  state  of  suspended  animation  ;  and  it  may  be  revived.* 
The  death,  or  marriage,  of  on^  of  the  original  parties  to  the  suit, 
is  the  most  common,  if  not  the  sole  cause,  of  the  abatement  of  a 
suit  in  equity.  As  the  interest  of  a  plaintifE  usually  extends  to 
the  whole  suit,  therefore,  in  general,  upon  the  death  of  a  plaiutiff, 
or  the  marriage  of  a  female  plaintiff,  all  proceedings  become 
abated.^  Upon  the  death  of  a  defendant,  likewise,  all  proceed- 
ings become  abated  as  to  that  defendant.^  But,  upon  the  mar- 
riage of  a  female  defendant,  the  proceedings  do  not  abate, 
although  her  husband  ought  to  be  named  in  the  subsequent  pro- 
ceedings.^ 

§  854  a.  A  bill  of  revivor,  properly  so  called,  lies  only  by  or 

1  Mitf .  Eq.  PI.  bj  Jeremy,  98,  99,  and  178.    It  is  said,  that  if  a  suit  abates  by 

cases  there  cited ;  Phelps  v.  Sproule,  4  the  death  of  the  defendant,  the  plaintiff 

Sim.  818 ;  Vigers  v.  Audley,  9  Sim.  76.  may  bring  a  new  original  suit,  or  a  biU 

The  following  is  the  common  prayer  of  of  reTivor  at  his  election ; 'for  he  may  be 

an  original  bill,  in  the  nature  of  a  sup-  able  to  make  a  better  case  than  by  h's 

•  plemental  bill,  in  the  case  of  the  bank-  first  bill.     Wyatt,  Pr.  Reg.  91 ;  Spencer 

ruptcy  of  the  defendant  pending  the  suit  v.  Wray,  1  Vem.  463 ;  Anon.  8  AUc.  48-% 

"And  that  the  plaintiffs  may  have  the  486;  NicoU  v,  RooseTelt,  8  Johns.  Ch. 

benefit  of  the  said  suit  and  proceedings  60.    Where  a  defendant  died  after  being 

against  the  said  D.  (the  assignee),  and  serred  with  a  copy  of  the  bill,  and  with- 

may  have  the  same  relief  against  him,  out  having  appeared,  it  was  held,  that 

as  he  might  have  had  against  the  said  B.  his  personal   representative    shoald    be 

(the  bankrupt)  in  case  he  had  not  be-  brought  before  the  court  by  an  original 

come  bankrupt,  and  for  further  relief,  bill,  and  not  by  a  bill  of  revivor.    Hardy 

&c."    Van  Heyth.  Kq.  Drafts.  889.  v.  Hull,  14  Sim.  21 ;  [Foster  v,  Foster,  16 

*  3  Black.  Com.  168.  Sim.  637] 

•  Ante,  §  828,  829,  349  and  note.  >  Mitf.  Eg.  PI.  by  Jeremy,  58;  Coop- 
<  Mitf.  Eq.  PI.  by  Jeremy,  67.  er,  Eq.  PI.  64 ;  Gilb.  For.  Rom.  174-177; 
»  Mitf.  Eq.  PI.  by  Jeremy,  67.  68 ;  Wyatt,  Pr.  Reg.  90-92. 

Cooper,  Eq.  PI.  68 ;  Gilb.  For.  Rom.  176- 
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against  the  persons,  wbo  are  the  proper  representatives  of  the  de- 
ceased party.  If  the  soit  respects  the  personal  assets  only  of  the 
deceased  party,  his  executor  or  administrator  is  the  proper  party, 
by  or  against  whom  the  revivor  is  to  be.  If  the  suit  respects  the 
real  estate  of  the  deceased  party,  his  heir  or  heirs  are  the  proper 
parties  to  the  bill  of  revivor.^ 

§  355.  It  is  highly  probable,  that  the  bill  of  revivor  was  bor- 
rowed from  the  Civil  Law,  or  the  Cs^non  Law.  If  the  party  died 
pending  the  snit,  by  the  Civil  Law  and  the  Canon  Law  the  other 
party  had  a  Citatio  ad  reassumendam  causam.  But  then  it  was 
necessary  to  be  made  to  appear  to  the  judge  by  the  proof,  that  the 
party  was  dead ;  for  it  was  not  enough  for  the  judge  to  know  it  in 
his  private  capacity ;  but  it  was  necessary,  that  it  should  be  proved 
judicially  to  him.  This  process  lay  only  against  the  heir  of  the 
defendant,  and  for  the  heir  of  the  plaintiff,  and  so  from  heir  to 
heir,  tuque  ad  conclusianem  in  cauidy  and  even  after  sentence,  to 
have  execution  of  the  sentence  pronounced.^  We  shall  see,  pres- 
ently, how  close  the  analogy  is  between  the  subpoena  to  revive, 
and  the  Citatio  ad  reassumendam  causam. 

§  856.  The  death  of  one  of  the  parties  to  a  suit  does  not,  in  all 
cases,  necessarily  produce  such  an  abatement  of  it,  as  to  suspend 
all  further  proceedings ;  but  only  when  the  interest  of  such  party, 
or  that  which  he  represents,  survives.*  If  the  interest  of  a  party 
dying  so  determines,  that  it  can  no  longer  affect  the  suit,  and  no 
person  'becomes  entitled  thereupon  to  the  same  interest  (which 
happens  in  the  case  of  a  tenant  for  life,  or  a  person  having  a  tem- 
porary or  contingent  interest,  or  an  interest  defeasible  upon  a  con- 
tingency^, the  suit  does  not  so  abate,  as  to  require  any  proceeding 
to  warrant  the  prosecution  of  the  suit  against  the  remaining  par- 
ties.* But,  if  the  party  so  dying  be  the  only  plaintiff,  or  the  only 
defendant,  there  will  necessarily  be  an  end  of  the  suit,  if  there  is 
no  subject  of  litigation  remaining.* 

§  367.  If  the  whole  interest  of  a  party  dying  survives  to  an- 
other party,  so  that  no  claim  can  be  made  by  or  against  the  repre- 
sentatives of  the  party  dying ;  as,  if  a  bill  is  filed  by  or  against 
trustees  or  executors,  and  one  dies,  not  having  possessed  any  of 

'  Post,  §  864;  Mitf.  Eq.  PI.  by  Jere-         *  Mitf.Eq.Pl.bj  Jeremj,68,andca8e8 

my.  09.  there  cited ;  Cooper,  Eq.  PL  65 ;  Glib. 

*  Gilb.  For.  Rom.  172.  For.  Rom.  176. 

*  Cave  V.  Cork,  2  Y.  &  CoU.  Ch.  130,         ^  Ibid. 
13^ 
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the  property  in  question,  or  done  any  act  relating  to  it,  which  may 
be  questioned  in  the  suit ;  ^  or,  if  a  bill  is  filed  by  or  against  hns- 
band  and  wife,  in  right  of  the  wife,  and  the  husband  dies  under 
circumstances  which  admit  of  no  demand  by  or  against  his  repre- 
sentatiyes,  the  proceedings  do  not  abate.^  So,  if  a  surviving  party 
can  sustain  the  suit,  as  in  the  case  of  several  creditors,  plaintifi 
on  behalf  of  themselves  and  other  creditors,  the  proceedings  do 
not  abate.^  For  the  persons,  remaining  before  the  court  in  all 
these  cases,  either  have  in  them  the  whole  interest  in  the  matter 
in  litigation,  or  at  least  are  competent  to  call  upon  the  court  for 
its  decree.*  (a) 

§  858.  Upon  the  same  principle,  if  two  joint-tenants  exhibit 
their  bill,  and  one  dies,  this  will  not  abate  the  suit  as  to  the  oth^; 
for  the  whole  interest  belongs  to  the  survivor.*  But  it  is  otherwise 
in  the  case  of  tenants  in  common  ;  for  if  one  of  them  dies,  the  suit 
abates ;  because  his  right  descends  to  his  representatives,  who  may 
revive.®  And  although  the  proposition  stated  in  our  law  books  is 
true,  that  where  a  tenant  in  common  dies,  his  representative  may 
revive  without  the  other ;  yet  it  is  true  only  in  a  qualified  sense.' 
For  where  two  tenants  in  common  filed  their  bill,  and  one  died, 
and  a  bill  of  revivor  was  brought  by  his  representative  against 
the  same  defendants,  without  joining  the  surviving  tenant  in  com- 
mon, either  as  a  co-plaintiff,  or  as  a  defendant,  in  the  bill  of  re- 
vivor, it  was  decided,  after  a  great  deal  of  discussion,  that  althongh 
the  representative  of  the  deceased  tenant  in  common  might  revive 
without  making  the  other  a  co-plaintiff,  yet  that,  if  he  did  so,  he 
must  make  him  a  defendant.^ 

1  Masters  t;.  Barnes,  7  Jur.  1167, 1168  son,  11  Yes.  806,  318.    The  reasoning  of 

(1843).      [See  Buchanan  v.  Matins,  11  Lord  Eldon  on  this  subject,  in  Fallowes 

Bear.  62.]  v.  WiUiamson,  11  Yes.  306,  809,  310,  ii  so 

'  Mitf.  Eq.  PI.  bj  Jeremy,  68,  69.  full  and  important  in  its  explanations  of 

*  Ibid.  general  principles,  that,  although  long,  it 

*  Mitf.  Eq.  PI.  by  Jeremy,  68,  69,  and  is  thought  best  to  insert  it  at  large  in 
cases  there  cited;  Fallowes  v.  William-  this  place.  "If,  for  want  of  authority," 
son,  11  Yes.  806,  813.  says  he,  "  I  am  to  reason  upon  general 

^  Cooper,  Eq.  PI.  66 ;  Boddy  v.  Kent,  principles,  where  joint-tenants  file  a  bill. 

1  Mer.  864 ;  Wright  v.  Dorset,  3  Ch.  66 ;  and  by  the  death  of  one  the  interest  snr- 

Anon.  Freem.  6.  vives,  without  doubt  there  is  no  abate- 

*  Ibid.  ment ;  but  the  surrivor  may  go  on.  Bnt 
7  Cooper,  Eq.  PI.  66,  and  cases  cited.  irhere,  the  interest  is  that  of  tenants  in 
«  Cooper,  Eq.  PI.  66,  66;   Boddy  v,  common,  there  is  prodigious  difficulty  tnd 

Kent,  1  Mer.  864;  Fallowes  D.William-    vast  injustice  in  deciding,  that  if  one  dies, 

(a)  See  Wilson  v,  Wilson,  L.  R.  9  Eq.  462;  Hinde  v.  Morton,  2  H.  &  M.  SSa 


^ 
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§  359.   If  there  are  several  plaintiffs,  and  the  defendant  dies, 
some  of  them  may  proceed  to  revive  without  the  others,  if  they 

the  repreeentatirefl  of  that  one  maj,  with-  of  a  plea  or  demmrer  the  defendants  state 
out  making  their  companion  a  oo-plain-  the  objection  bj  answer,  and  insist  upon 
tiff,  revive.    The  first  difficulty  is  of  this  it,  as  entitling  them  to  the  same  benefit 
sort    The  plaintiffs  in  the  bill  of  revivor  as  if  it  had  been  by  plea ;   the  cause 
suggest  upon  the  bill  that  they  are  the  might  go  to  a  hearing,  when  revived,  in 
representatives,  and  that  they  stand  in  the  absence  of  the  original  co-plaintiff ; 
the  place  of  the  original  plaintiff.    The  and  he  may  be  engaged,  and  without  his 
defendant  upon  this  argument  either  is,  consent,  in  further  litigation,  where  he 
or  is  not,  at  liberty  to  answer.    He  cer-  thinks  it  unrighteous ;  and  if  he  had  been 
tainly  may  show  cause  against  the  re-  sole  plaintiff,  might  have  desired  to  have 
vivor  in  eome  way.     Suppose  he  does  his  bill  dismissed  with  costs.    In  what 
not,  and  the  representatives  revive.    If  mode  tlien  is  he  to  come,  and  say  he  will 
the  co-plaintiff  with  the  original  plaintiff,  have  nothing  more  to  do  with  the  siut; 
deceased,  does  not  admit  that  those  per-  for,  there  must  be  some  form,  in  which 
SODS  are  the  representatives,  what  Is  there  he  shall  be  at  liberty  to  do  so.    On  the 
in  tlie  state  of  the  record,  so  put,  author-  one  hand,  there  is  a  great  hazard  of  ii^jus- 
i&ng  the  court  to  say,  tlie  suit  Is  revived  tice,  whether  the  alleged  representatives 
in  tliat  stage,  until  the  surviving  tenant  are  so  or  not ;  and  if  it  was  to  be  con- 
in  common  has  done  some  act  acknowl-  sidered  originally,  there  is  vast  weight  in 
edging  the  relation,  in  respect  of  which  the  doubt  that  has  been  referred  to ;  and 
he  and  the  alleged  representative  agree,  upon  general  principles,  I  should  be  dis- 
that  there  is  a  right  to  revive  ^    The  sur-  posed  to  hold,  that  the  revivor  ought  to 
viviog  tenant  in  common  must  have  some  be  by  both ;  for  it  is  true,  as  has  been  - 
opportunity  of  doing  ^at.    He  may  state,  stated,  that  upon  a  revivor  by  tcire/acia$, 
that  be  is  filing  a  supplemental  bill  to  all  must  join.    It  would  be  strange  upon 
bring  the  real  representative  before  the  a  tcire/acia$  to  say,  the  proceedings  were 
ooort    If  he  is  made  a  co-plamtiff,  by  to  be  put  in  the  same  plight,  not  only  as 
joiaiDg,  he  admits  the  diaracter  of  the  to  the  persons  suing  it  out,  and  against 
representative.    But  suppose  he  knows  whom  It  was  sued  out,  but  against  per- 
the  other  is  not  the  heir,  that  he  is  obliged  sons  to  whom  it  was  not  addressed,  and 
to  get  on  with  his  own  suit,  and  knows  having  no  knowledge  of  it.    Next,  if  the 
another  person  to  be  the  heir,  without  represenUtives  are  to  file  then:  bill  of 
whom  he  cannot  get  on,  what  is  there  revivor,  and  that  is  only  as  to  the  inter- 
upoB  the  record,  where  the  bill  of  revivor  est  of  the  deceased,  though   that  bill 
does  not  make  tlie  survivor  a  co-plaintiff,  sUtes  the  original  cause  as  the  cause  of 
to  show,  that  he  admits  the  character  of  both,  must  not  the  two  causes  be  joined, 
the   pUintiff   reviving.     Beyond    that,  so  that  the  court  can  know  in  which  you 
there  is  anotlier  difllculty,  and  a  very  are  going  on?    It  would  be  novel,  and 
mischievousconsequence,  in  holding,  that  against    the    principle    of   pleading   in 
the  representatives  may  revive  without  equity,  that  where  the  interest  is  entire, 
the  original  co-pkiintiff,  even  if  he  does  as  to  the  subject  of  the  suit,  thougli 
admit  that  they  are  the  representatives,  divided  in  enjoyment,  and  the  defendant 
Circumstances  may  have  taken   place,  might  object  for  want  of  parties,  that  the 
from  which  the  survivor  may  know,  it  bill  of  the  representatives  should  revive 
would  be  gross  injustice  for  him  to  pur-  as  to  that  suit,  the  interest  of  the  other 
sue  the  suit ;  and  that  the  representatives  plaintiff  not  being  abated ;  and,  therefore, 
of  the  deceased  tenant  in  common  know  the  two  causes  are  joined,  though  the 
that   Soppoee  they  revive,  and  instead  surTivor  may  have  no  inclination  to  go 
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refuse ;  for  the  obstinacy  of  some  of  the  parties  shall  not  hinder 
the  rest  from  asserting  their  own  interest.  But  in  such  cases  the 
original  plaintiffs,  who  refuse  to  join,  should  be  made  defendants 
in  the  bill  of  revivor.* 

§  860.  If  a  man  marries  an  administratrix,  and  a  decree  is 
obtained  against  him  and  his  wife  for  a  demand  out  of  the  assets, 
and  the  wife  dies  before  the  decree  is  executed,  the  suit  is  abated ; 
and  the  plaintiff  must  revive  it  against  the  administratrix  of  the 
wife,  before  any  further  proceedings  can  be  had  in  the  cause 
against  the  husband ;  for  the  assets  of  the  wife  are  primarily  lia- 
ble to  satisfy  the  decree.^ 

§  861.  If,  upon  the  death  of  the  husband  of  a  female  plaintiff, 
suing  in  her  right,  the  widow  does  not  choose  to  proceed  in  the 
cause,  the  bill  is  considered  as  abated,  and  she  is  not  liable  to  the 
costs.^    If  she  thinks  proper  to  proceed  in  the  cause,  she  may  do 

on.    What  is  reviTed  ?    The  8 ait  as  to  dies,  the  wife  is  not  bound,  unless  she 

the  interest  of  the  deceased.    But  then  chooses ;  and  she  may  file  a  new  bill  and 

it  must,  in  the  contemplation  of  the  court,  examine  the  same  witnesses  over  again, 

be  a  proceeding  at  the  suit  of  the  sur-  as  if  no  examination  had  ever  taken 

Tivor,  as  his  interest  is  not  abated;  and  place.    But  if  the  biU  is  brought  against 

at  the  suit  of  the  representative,  standing  the  husband  and  wife,  where  the  mSd's 

in  the  place  of  the  deceased.    The  conse-  property  is  concerned,  as  if  she  is  an  eze- 

quence  is,  all  subsequent  process  must  be  cutriz,  and  the  defendants  answer  and 

at  the  suit  of  both,  and  in  a  cause,  enti-  witnesses  are  examined,  and  publication 

tied  in  the  names  of  both."  passes,  and  the  husband  afterwards  dies» 

1  Qilb.  For.  Rom.   176;  Wyatt,  Pr.  it  has  been  decided,  that  the  wife  sAo// be 

Beg.  90,  94.  bound  by  the  answer  and  depoeitkns. 

3  Cooper,  Eq.  PL  67,  76,  210;  Jackson  Upon  this,  I  cannot  help  obsoTing,  that 

V.  Bawlins,  2  Vern.  196,  and  Ralthby's  there  seems  an  inconsistency  in  the  prin- 

note  (2) ;  Bachelor  v.  Bean,  2  Vern.  61 ;  ciple  that  the  wife  surviving  should  be 

Sanderson  v.  Crouch,  2  Vern.   118.    It  bound  by  the  answer  and  depositioBS, 

would  seem,  from  these  cases,  that  the  when  she  was  defendant^with  her  bus- 

husband  was  not  liable,  except  for  the  band,  but  not  by  their  bill  and  d^Kwitions, 

assets,  of  which  he  was  possessed,  or  when  they  stood  in  the  character  of  pUun- 

which  came  to  his  or  the  wife's  hands,  tifts.     In  the  last-mentioned  case,  the 

after  the  intermarriage.    See  also  Norton  court  takes  a  distinction,  that,  although 

V.  Sprig,  1  Vern.  809.  the  wife  shall  be  bound  by  the  answer 

3  Mitf.  £q.  PI.  by  Jeremy,  69,  60,  and  and  depositions  in  a  matter  of  personalty, 
cases  there  cited;  Gilb.  For.  Rom.  176,  yet  in  case  of  the  wife's  inheritance, 
176 ;  Wyatt,  Pr.  Reg.  91,  92;  Ante,  §  61.  it  might  be  otherwise.  But,  in  anoth^ 
Upon  this  subject,  Mr.  Cooper  has  com-  case,  the  master  of  the  rolls  seems  to 
niented  as  follows :  **  In  the  case  of  bus-  have  allowed  a  husband's  answer,  where- 
hand  and  wife  suing  for  a  demand  in  by  he  had  confessed  a  settlement,  to  be 
right  of  the  wife,  though  if  the  husband  read  as  evidence  against  the  wife,  though 
dies,  it  is  no  abatement,  as  hereinbefore  it  was  insisted,  that,  it  being  the  case  of 
mentioned,  yet  if  they  have  examined  the  wife's  inheritance,  she  was  not  bound 
witnesses,  and  afterwards  the  husband  by  such  evidence.    And  there  teems  an 
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80  without  a  bill  of  revivor ;  for  she  alone  has  the  whole  interest, 
and  the  husband  was  a  party  in  her  right,  and  therefore  the  whole 
advantage  of  the  proceedings  survives  to  her ;  so  that  if  any  judg- 
ment has  been  obtained,  even  for  costs,  she  will  be  entitled  to  the 
benefit  of  it.^  But  if  she  takes  any  step  in  the  suit  after  her 
husband's  death,  she  makes  herself  liable  to  the  costs  from  the 
beginning.^  If  a  female  plaintiff  marries,  pending  a  suit,  and 
afterwards,  before  revivor,  her  husband  dies,  a  bill  of  revivor 
becomes  unnecessary,  her  incapacity  to  prosecute  the  suit  being 
removed.'  But  the  subsequent  proceedings  ought  to  be  in  the 
name  and  with  the  description,  which  she  has  acquired  by  the 
marriage.^ 

§  362.  For  the  like  reason,  if  the  plaintiff,  in  a  bill  of  inter- 
pleader, should  die  after  a  decree  that  the  defendants  should  in- 
terplead, there  will  be  no  abatement  of  the  suit ;  for  by  such  a 
deci^  the  suit  is  terminated  as  to  the  plaintiff,  although  the  liti- 
gation may  still  continue  between  the  defendants  under  the  de- 
cree of  interpleader ;  and  in  that  event  the  cause  may  still  proceed, 
without  any  revivor  against  the  representatives  of  the  plaintiff.^ 

§  863.  Whenever  there  is  an  original  bill  and  a  cross  bill 
thereto,  if  an  abatement  takes  place,  there  must  generally  be  a 
bill  of  revivor  in  each  cause.  But  if  the  bills  regard  an  account, 
and  there  is  a  decree  for  an  account,  the  two  causes  become 

inomaly  in  mother  mle  of  pleading  relsr  which  she  has  acquired  by  the  marriage." 

tire  to  the  aboTe-mentioned  case  of  hns-  Cooper,  Eq.  PL  66,  07,  and  cases  there 

band  and  wife,   which  is,  that  though  cited.    See  Grant  v.  Van  Schoonhoren, 

where  they  exhibit  their  bill  for  a  demand  9  Paige,  265;  [Alston  v.  Jones,  3  Barb, 

in  her  ri^^it,  and  the  husband  dies,  the  Ch.  401.] 

wife,  if  she  thinks  proper,  may  proceed         >  Mitf.  Bq.  PI.  by  Jeremy,  69,  60. 
in  the  cause  without  a  bill  of  reTiror,         '  Ibid. 

•he  alone  having  the  whole  interest,  and  *  Mitf.  Eq.  PI.  by  Jeremy,  69,  60. 
the  whole  advantage  of  the  proceedings  *  Ibid.  [If  the  wife  dies,  pending  a 
rarTiving  to  her;  so  much  so,  that  if  any  suit  by  herself  and  husband  for  an  ac- 
judgment  has  been  obtained,  even  for  count  of  the  rents  of  her  estate,  her 
cotts,  she  will  be  entitled  to  the  benefit  of  personal  representatives  are  not  neces- 
it;  yet,  if  she  does  not  choose  to  proceed  sary  parties  to  a  bill  of  revivor.  Jones 
hi  the  cause,  the  bill  is  considered  as  v.  Skipworth,  9  Beav.  287.] 
abated,  and  she  is  not  liable  to  the  costs.  ^  Mitf.  Eq.  PI.  by  Jeremy,  60 ;  Ante, 
And  the  case  is  the  same,  if  a  female  §  297  a.  [Under  the  present  English 
plaintiff  marries,  pending  a  suit,  and  practice,  which  has  been  somewhat  sim- 
afterwards,  before  revivor,  her  husband  plifled,  it  is  held,  that  where  a  sole  plain- 
diet  ;  for  her  incapacity  to  prosecute  the  tiff  dies,  the  suit  may  be  revived  after 
•nit  it  removed ;  but  the  subsequent  pro-  decree,  without  bill  filed.  Colyer  v.  Col- 
ceeduigt  are  in  the  name  and  description,  yer,  L.  R.  1  Ch.  482.J 
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thereby  so  consolidated,  that  one  bill  of  revivor,  praying  for  a 
revivor  of  the  whole,  will  revive  both  causes.^  (a} 

§  864.  Having  stated  the  cases  where  a  bill  of  revivor  is  not 
necessary,  notwithstanding  an  intervening  death  of  one  of  the 
parties,  let  us  now  proceed  to  consider  the  cases  in  which  a  bill 
of  revivor  is  necessary  and  proper.  Wherever  a  suit  abates  by 
death,  and  the  interest  of  the  person,  whose  death  has  caused  the 
abatement,  is  transmitted  to  that  representative,  which  the  law 
gives  or  ascertains,  as  an  heir  at  law,  or  an  executor  or  administra- 
tor, so  that  the  title  cannot  be  disputed,  at  least  in  the  Court  of 
Chancery,  but  the  person,  in  whom  the  title  is  vested,  is  alone  to 
be  ascertained,  the  suit  may  be  continued  by  a  bill  of  revivor 
merely.^  If  a  suit  abates  by  the  marriage  of  a  female  plaintiff, 
and  no  act  is  done  to  affect  the  rights  of  the  party  but  the  mar- 
riage, no  title  can  be  disputed.  The  person  of  the  husband  is  the 
sole  fact  to  be  ascertained ;  and,  therefore,  the  suit  may  be  con- 
tinued in  this  case,  likewise,  by  bill  of  revivor  mei^ly.^ 

§  865.  In  the  case  of  a  bill  brought  by  a  creditor  on  behalf  of 
himself  and  all  other  creditors,  if  he  dies,  the  suit  may  be  revived 
by  his  personal  representative.  If  the  latter  does  not  choose  to 
revive  it,  then  any  other  creditor,  at  least  any  one  who  has  proved 
his  debt  under  a  decree  before  the  master,  may,  by  a  supplemental 
bill,  continue  the  cause,  and  proceed  therein  for  the  benefit  of  all 
the  creditors.^ 

^   Cooper,   Eq.  PI.  64;   Wyatt  Pr.  on  the  ground  that  tiie  creditor,  so  rerir- 

,  Beg.  88 ;  Hinde,  Ch.  Prac  51 ;  Gilb.  For.  ing,  was  really  one  of  the  original  plsin- 

Rom.  174.  tiffs ;  but  where  an  administration  loit 

>  Mitf .  Eq.  PI.  by  Jeremy,  60 ;  Coop-  abates  by  the  marriage  of  a  female  plain- 
er, Eq.  PI.  68,  64.  tiff,  a  pecuniary  legatee,  not  a  party  to 

»  Mitf.  Eq.  PI.  by  Jeremy,  69,  and  the  original  suit,  but  to  whom  the  master 

cases  there  cited ;  Gilb.  For.  Rom.  176,  had  committed  the  further  prosecntioa 

177, 189 ;  Wyatt,  Pr.  Reg.  90 ;  Douglass  of  the  suit  before  such  abatement,  cannot 

V.   Sherman,  2  Paige,  868;    Phelps    v,  afterwards  revive  it  by  a  bill  in  her  own 

Sproule,  4  Sim.  818.  name,  although  the  original  plaintiff  re- 

*  Mitf.  Eq.  PI.  by  Jeremy.  79,  and  fuse  to  revive ;  for  no  persons,  except 

note  (0 ;  Dixon  v.  Wyatt,  4  Mad.  892 ;  the  parties  to  the  original  suit,  or  their 

Bumey  v.  Morgan,  1  Sim.  &  Stu.  368;  heirs  or  representatives,  can  revive.  Wil- 

Houlditch  V.  Donegail,  1  Sim.  &  Stu.  491 ;  Uams  v.  Chard.  16  Jur.  1026.]    It  is  often 

Davies  v,  Williams,  1  Sim.  6.    [This  is  said,  that  the  creditor  in  such  a  case  hss 

(a)  A  formal  revivor  may  in  some  antedate  the  judgment  as  of  the  date  of 

cases  be  avoided  by  an  entry  of  judg-  the  hearing.    Turner  v.  London  &  South 

ment  nunc  pro  tunc,  as  at  law.    Thus,  if  a  Western  Railway  Co.  L.  R.  17  Eq.  661, 

plaintiff  dies  after  the  hearing  but  before  where  the  authorities  will  be  found  folly 

Judgment,  the  court  has  jurisdiction  to  xeviewed  by  Yice-ChanceUor  Hall. 
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§  366.  When  a  suit  became  abated  after  a  decree  signed  and 
enrolled,  it  was  anciently  the  practice  to  revive  the  decree  by  a 
subpoena  in  the  nature  of  a  scire  facias^  upon  the  return  of  which, 
the  party,  to  whom  it  was  directed,  might  show  cause  against  the 
reviving  of  the  decree,  by  insisting  that  he  was  not  bound  by  the 
decree ;  or  that  for  some  other  reason  it  ought  not  to  be  enforced 
against  bim ;  or  that  the  person  suing  the  subpcsna,  was  not  enti- 
tled to  the  benefit  of  the  decree.^    If  the  opinion  of  the  court  was 
in  his  favor,  he  was  dismissed  with  costs.     If  it  was  against  him, 
or  if  he  did  not  oppose  the  reviving  of  the  decree,  interrogatories 
were  exhibited  for  his  examination,  touching  any  matter  necessary 
to  the  proceedings.^    If  he  opposed  the  reviving  of  the  decree  on 
the  ground  of  facts,  which  were  disputed,  he  was  also  to  be  exam- 
ined upon  interrogatories,  to  which  he  might  answer  or  plead ; 
and,  issue  being  joined,  and  witnesses  examined,  the  matter  was 
finally  heard  and  determined  by  the  court.'    But  if  there  had 
been  any  proceedings,  subsequent  to  the  decree,  this  process  was 
ineffectual,  as  it  revived  the  decree  only,  and  the  subsequent  pro- 
ceedings could  not  be  revived  except  by  bill.     The  enrolment  of 
decrees  being  now  much  disused,  it  is  become  the  practice  to  re- 
vive in  all  cases,  indiscriminately,  by  bill.^ 

§  367.  A  suit,  which  has  become  entirely  abated,  may  be  re- 
vived as  to  part  only  of  the  matter  in  litigation,  or  as  to  a  part 
by  one  bill,  and  as  to  the  other  part  by  another.  Thus,  if  the 
rights  of  a  plaintiff  in  a  suit  upon  his  death  become  vested,  a  part 
in  his  real,  and  a  part  in  his  personal  representatives,  the  real  rep- 
resentative may  revive  the  suit,  so  far  as  concerns  his  title,  and 
the  personal  representative,  so  far  as  his  demand  extends.^ 

§  868.  Therefore,  where  the  plaintiff's  intestate  had  obtained 
a  decree  against  the  defendant  for  payment  of  a  sum  of  money, 
and  also  for  a  conveyance  of  land  and  a  delivei*y  of  deeds ;  but 
before  any  thing  was  done  upon  it,  he  died  intestate ;  and  the 
plaintiff,  as  his  personal  representative,  having  revived  the  decree, 
the  defendant  objected,  because  the  heir  was  not  made  a  party, 
and  a  decree  could  not  be  revived  in  parts.     But  the  court  held, 

»  right  to  recive.    But  qiuere,  whether  the         •  Ibid. 

>uit  in  such  a  case  is  technically  abated  ?         <  Mitf.  Eq.  PI.  by  Jeremy,  69,  70,  and 

^  1  Eq.  Abr.  2,  3 ;  Cooper,  Eq.  PI.  65.  cases  there  cited ;  Gilb.  For.  Rom.  177. 

*  Mitf.  Eq.  PI.  by  Jeremy,  69,  70,  and         *  Mitf.  Eq.  PI.  by  Jeremy,  -79,  80; 

cases  there  cited ;  Gilb.  For.  Rom.  177.  Gilb.  For.  Rom.  174. 

'Ibid. 
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that  it  was  like  a  judgment  at  law  in  waste,  where  there  may  be 
two  revivors,  and  they  ordered  a  decree  to  be  revived  as  to  the 
personalty.* 

§  869.  When  there  are  several  plaintiffs,  or  several  defendants, 
all  having  an  interest,  which  survives,  the  death  of  any  one  of 
them  makes  an  abatement  only  as  to  himself,  and  the  suit  is  con- 
tinued as  to  the  i*est  who  are  living.^  But  if  any  thing  is  required 
to  be  done  by  or  against  the  interest  of  the  party,  who  is  dead, 
his  proper  representative  must  be  brought  before  the  court  by  a 
bill  of  revivor.^  If  some  of  the  plaintiffs,  entitled  to  a  bill  of 
revivor,  refuse  to  join  in  it,  they  may  be  made  parties  defendant.^ 

§  870.  If  a  decree  is  obtained  against  an  executor  for  the  pay- 
ment of  a  debt  of  his  testator,  and  of  costs  out  of  the  assets,  and 
the  executor  dies,  and  his  representative  does  not  become  the  rep- 
resentative of  the  testator,  the  suit  may  be  revived  against  the 
representative  of  the  testator,  and  the  assets  may  be  pursued  in 
his  hands,  without  reviving  against  the  representative  of  the  orig- 
inal defendant.^ 

§  870  a.  Where  a  bill  is  filed  by  a  plaintiff  to  revive  a  suit 
after  a  decree,  and  to  prosecute  the  decree,  it  is  not  competent 
for  the  defendant  in  his  answer  to  resist  the  revival  by  stating 
matter  which  existed  before  the  decree,  or  which  has  arisen  since ; 
and  such  matter,  if  stated,  will  be  treated  as  impertinent.^  The 
reason  is,  that  if  the  facts  existed  before  the  decree,  and  the  proper 
time  for  making  them  a  part  of  the  defence  has  been  permitted  to 
pass  by,  the  omission  cannot  be  supplied  in  this  manner ;  and  if 
new  matter  has  arisen  since  the  decree,  varying  the  situation  of 
the  parties,  other  means  exist  for  bringing  it  forward.  The  right 
of  a  party  to  prosecute  a  decree,  and  to  do  what  is  necessary  for 
that  purpose,  cannot  depend  upon  the  merits  of  the  decree.^ 

§  371.  It  is  a  general  rule,  that  no  suit  shall  be  revived  for 
costs  merely,  unless  such  costs  are  taxed,  and  report  thereof  made 
in  the  lifetime  of  the  party.®  (a)     But  if  costs  are  to  be  paid  out  of 

^  Cooper,  £q.  PI.  71,  and  cases  there         *  Mitf.  Eq.  PL  by  Jeremy,  78 ;  John- 
cited  ;  Ferrers  i;.  Cherry,  1  Eq.  Abr.  4,  son  v.  Peck,  2  Ves.  466. 
pi  11.  •  Devaynee  v.  Morris,  1  MyL  &  Or. 

2  Ante,  §  864.  218.  226 ;  Post,  §  876. 

•  Ibid.  7  Ibid. ;  Ante,  §  882,  883,  and  notes; 

*  Finch  V.  Winchelsea,  1  Eq.  Abr.  2,  Post,  §  376,  428. 

pi.  7  ;  NicoU  v.  Roosevelt,  3  Johns.  Ch.         •  Cooper,  Eq.  PI  68 ;  Gilb.  For.  Rom. 
60;  Ante,  §  369.  181 ;  Wyatt,  Pr.  Reg.  98;  Jenour  p.  Je- 

(a)  See  Troup  v.  Tionp,  18  L.  T.  178 ;  a.  c.  16  W.  E.  678. 
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an  estate,  the  suit  may  be  revived  for  them.  And  the  case  is  still 
stronger,  if  a  bill  of  revivor  is  brought  for  a  duty  and  costs, 
although  the  costs  are  not  taxed  in  the  defendant's  lifetime.^ 

§  871  a.  A  bill  of  revivor  cannot  properly  be  brought  upon  a 
bill  of  discovery  merely,  after  the  answer  is  put  in  and  the  discov- 
ery is  made ;  for  in  such  a  case  the  entire  object  of  the  bill  has 
been  obtained ;  and  the  plaintiff  can  have  no  motive  for  reviving 
it ;  and  the  other  party  has  no  interest  in  reviving  it.^ 

§  372.  Hitherto  we  have  been  considering  cases  where  the  plain- 
tiff may  revive.  In  some  cases  a  defendant,  after  a  decree,  is  per- 
mitted to  file  a  bill  of  revivor,  if  the  plaintiff,  or  those  standing 
in  his  right,  neglect  to  do  it ;  for  then  the  rights  of  the  parties 
are  asceilained ;  and  the  plaintiff  and  the  defendant  are  equally 
entitled  to  the  benefit  of  the  decree,  and  equally  have  a  right  to 
prosecute  it.'  But  this  rule  must  be  taken  with  some  qualifica- 
tion. Lord  Hard wicke  has  expressly  laid  it  down,  that  a  defend- 
ant can  revive  only  in  one  instance,  and  that  is,  after  a  decree 
to  account ;  for  in  that  case  both  parties  are  actors.^  But  the 
principle  has  been,  by  subsequent  decisions,  extended  to  every 
case,  in  which  the  defendant  can  derive  a  benefit  from  the  further 
proceedings.^  Thus,  where  the  assignees  of  a  bankrupt  filed  a 
bill  against  a  person  claiming  as  a  mortgagee,  and  the  title  of  the 
bankrupt  was  under  a  fine  by  a  tenant  in  tail,  as  to  whose  legiti- 
macy a  question  was  made,  and  a  decree  was  made,  directing  an 
issue,  in  which  issue  the  verdict  was  against  the  legitimacy ;  and 
then  the  mortgagee  died,  and  his  representatives  filed  a  bill  of 
revivor ;  although  it  was  objected,  on  the  behalf  of  the  assignees, 

noar,  10  Yet.  562.    Bat  see  Morgan  v.  Bailways  Co.  v.  Thames  &  Mersey  Ins. 

Scudamore,  2  Yes.  Jr.  816,  816 ;  8.  c.  3  Co.  L.  B.  2  Ch.  617.] 

Ves.  195 ;  Glenham  v.  Stutwell.  1  Dick.  «  Horsburg  ».  Baker,  1  Peters,  232, 

14;  Dodson  w.  Oliver,  Bunb.  160;  Blow-  886.    After  a  discovery  is  obtained  upon 

err.  Morrets,  8  Atk.  772;    Kemp    r.  such  a  bill,  it  is  not  proper  to  dismiss  the 

Mackrell,  8  Atk.  812 ;  Jolmson  v.  Peck,  bill;  but  the  court  should  pass  an  order, 

2  Ves.  465.    But  see  Travis  v.  Waters,  that  no  further  proceedings  be  had  in  the 

1  Johns.  Ch.  86.  cause.    Ibid. 

»  Ibid.    [The  English  courts  of  equity  »  Cooper,  Eq.  PI.  6a 

decline  to  hear  a  cause,  where  the  par-  *  Cooper,  Eq.  PI.  68;  Anon.  3  Atk. 

ties  have  compromised  all  but  the  costs.  692 ;  Devaynes  v.  Morris,  1  MyL  &  Cr. 

NichoDs  V.  Elford,  6  Jur.  n.  s.  264.    And  213 ;    Mitf.    Eq.    PL    by   Jeremy    (4th 

where  the  court  of  appeal  concurred  in  ed.),  79. 

the  conclusion  of  the  court  below,  but  *  Cooper,  Eq.  PI.  68 ;  Mitf.  Eq.  PI.  by 

not  in  the  reasons  assigned,  the  appeal  Jeremy  (4th  ed.),  79,  and  note  (9). 
wss  dismissed  without  costs.    Peruvian 
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that  a  defendant  cannot  revive,  except  after  a  decree  for  an 
account ;  yet  the  revivor  was  permitted.* 

§  373.  Upon  the  same  principle,  there  would  eeem  to  be  no  ob- 
jection to  a  defendant's  reviving  the  suit  after  a  decree  in  the  case 
of  a  bill  for  the  specific  performance  of  an  agreement,  or  for  & 
partition,  or  for  a  trustee  to  convey  the  legal  estate.  But  the  de- 
fendant must,  in  all  such  cases,  have  an  interest  in  the  further 
prosecution  of  the  suit.  And,  therefore,  where  his  only  object  is 
to  dissolve  an  injunction  and  proceed  at  law,  the  court  will  not 
permit  him  to  revive.^  However,  in  a  case  where  the  plaintiff, 
after  a  decree  to  redeem  certain  mortgaged  premises,  filed  his  bill 
of  revivor,  but  neglected  to  revive,  on  the  time  for  the  defendant's 
answering  being  out,  the  defendant  was  allowed  to  revive,  and  to 
carry  on  the  decree  under  the  plaintiff's  bill.' 

§  874.  In  regard  to  the  frame  of  a  bill  of  revivor,  it  must  state 
the  original  bill,  or  rather  who  were  the  plaintiffs  and  defendants 
to  it,  and  what  its  prayer  or  object  was,  and  the  several  proceed- 
ings thereon,  and  the  abatement.^  It  ought  also  to  show  the  title 
of  the  plaintiff  to  revive  the  suit.*^  It  is  also  necessary  to  state  so 
much  new  matter,  and  no  niore,  as  is  requisite  to  show  how  the 
plaintiff  becomes  entitled  to  revive,  and  to  charge  that  the  cause 
ought  to  be  revived,  and  to  stand  in  the  same  condition,  with  re- 
spect to  the  parties  to  the  original  as  it  was  at  the  time  when  the 
abatement  happened ;  and  it  must  pray,  that  the  suit  may  be  re- 
vived accordingly.^  It  may  likewise  be  necessary  in  many  cases, 
to  pray,  that  the  defendant  may  answer  the  bill  of  revivor ;  as  in 
the  case  of  an  admission  of  assets,  or  an  account  of  the  personal 


^  Cooper,  Eq.   PI.  68 ;    Williams   v,  have  adopted  the  same  Rule.     See  47th 

Cooke,  10  Ves.  406.  Equity  Rule    of  January   Term,  1842, 

«  Cooper,  Eq.  PI.  69.  1  How.  Introd.  p.  66 ;   17  Peters,  Ap- 

*  Cooper,  Eq.  PI.  68, 69,  and  the  cases  pendix,  p.  69.  But  this  Rule  does  not 
there  cited ;  Mitf .  Eq.  PI,  by  Jeremy,  dispense  with  the  necessity  of  stating,  in 
79;  1  Eq.  Abr.  2,  8;  Wyatt,  Pr.  Reg.  a  bill  of  revivor,  so  much  of  the  plead- 
92.  ings  in  the  original  suit  as  is  sufficient  to 

*  The  49th  Order  of  the  English  Or>  show  the  title  of  the  plaintiff,  as  against 
ders  of  1841,  provides,  ''  That  it  shall  the  defendant,  to  revive  the  suit  Grif- 
not  be  necessary  in  any  bill  of  revivor,  flth  v.  Ricketts,  8  Hare,  476. 

or  supplemental  bill,  to  set  forth  any  of        ^  Phelps  v.  Sproule,4  Sim.  818 ;  Yigers 

the  statements  in  the  pleadings  in  the  v,  Audley,  9  Sim.  72,  75 ;  Mitf.  Eq.  PL 

original  suit,  unless  the  special  circum-  by  Jeremy,  76 ;  Cooper,  Eq.  PL  70. 
stances  of  the  case  may  require  it."   The         *  Cooper,   Eq.    PI.    70 ;    Com.    670 ; 

Supreme   Court  of   the   United    States  Mitf.  Eq.  Pi.  by  Jeremy,  76. 
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estate  being  requisite  from  the  representative  of  a  deceased  party .^ 
In  this  latter  case,  if  the  defendant  does  admit  assets,  the  cause 
may  proceed  against  him  upon  an  order  of  revivor  merely.^  But 
if  he  does  not  make  that  admission,  the  cause  must  be  heard  for 
the  purpose  of  obtaining  the  necessary  accounts  of  the  estate  of 
the  deceased  party,  to  answer  the  demands  made  against  it  by  the 
suit.^  And  the  prayer  of  the  bill,  therefore,  in  such  a  case  usually 
is,  not  only,  that  the  suit  may  be  revived,  but  also,  that  in  case 
the  defendant  shall  not  admit  assets  to  answer  the  purposes  of  the 
suit,  such  accounts  may  be  taken.  And  sq  far,  the  bill  is  in  the 
nature  of  an  original  bill.^     Upon  a  bill  of  revivor,  the  sole  questions 

^  Cooper,  Eq.  PI.  70 ;  Wyatt,  Pr.  Reg.  against  the  revivor.    Though  the  suit  is 

91 ;  Mitf.  Eq.  PI.  by  Jeremy,  76.  revived  of  course,  in  default  of  the  de- 

'  Ibid.  fendant's  answer  within  eight  days,  he 

*  Cooper,  Eq.  PI.  70 ;  Mltf.  E^^.  PL  by  must  yet  put  in  an  answer,  if  tlie  bill 

Jeremy,  76.  requires  it ;  as,  if  the  bill  seeks  an  ad- 

^  Cooper,  Eq.  PI.  70,  and  cases  there  mission  of  assets,  or  calls  for  an  answer 

cited :  Gilb.  For.  Rom.  178, 174 ;  Wyatt,  to  llie  original  bill,  the  end  of  the  order 

Pr.  Keg.  91-94.    This  passage  is  taken  of  revivor  being  only  to  put  the  suit  and 

by  Mr.    Cooper   almost   literally    from  proceedmgs  in  the   situation  in  which 

Lord  Redesdale's  treatise  (Mitf.  Eq.  PI.  they  stood  at  the  time  of  the  abatement, 

by  Jeremy,  76,  77.)    But  the  few  words  and  to  enable  the  plaintiff  to  proceed 

added  by  IVIr.  Cooper,  make  the  sense  accordingly.    And   notwithstanding   an 

more  clear   and    definite,    and  I  have  order  for  revivor  has  been  thus  obtained, 

therefore  followed  the  latter.    The  fol-  yet  if  the  defendant  conceives  that  the 

lowing  passage  from  Lord  Redesdale's  plaintiff  is  not  entitled  to  revive  the  suit 

Eq.  PI.  77,  78,  may  be  useful  to  show  the  against  him,  he  may  take  those  steps, 

pructice  as  to  bills  of  revivor.    "  Upon  which    are   necessary    to    prevent   the 

a  bill  of  revivor,"  says  he,  **  the  defend-  further  proceeding  on  the  bill,  and  which 

ants  must  answer  in  eight  days  after  will  be  noticed  in  treating  of  the  different 

appearance,  and  submit,   that  the  suit  modes  of  defence  to  bilb  of  revivor.  And 

aliall  be  revived,  or  show  cause  to  the  though  tliese  steps  should  not  be  taken, 

contrary ;  and  in  default  unless  the  de-  yet  if  the  plaintiff  does  not  show  a  title 

fendant  has  obtained  an  order  for  further  to  revive,  he  cannot  finally  have  the 

time  to  answer,  the  suit  may  be  revived  benefit  of  the  suit,  when  the  determi« 

without  answer,  by  an  order  made  upon  nation  of  the  court  is  called  for  on  the 

motion,  as    a  matter   of   coarse.    The  subject."    He  adds :  "  After  a  cause  is 

ground  for  this  is  an  allegation,  that  the  revived,  if  the  person  reviving  finds  the 

time  allowed  the  defendant  to  answer  by  original  bill  to  require  amendment,  and 

the  coarse  of  the  court  is  expired,  and  the  pleadings  are  in  such  a  state,  that 

that  no  answer  is  put  in.    It  is  therefore  amendment  of   the  bill  would  be  per- 

presamed,  that  the  defendant  can  show  mitted,  if  the  deceased  party  were  living, 

no  cause  against  reviving  the  suit  in  the  the  bill  may  be  amended  notwithstanding 

manner  prayed  by  the  bill.    An  order  to  the  death  of  tliat  party ;  and  matters 

revive  may  also  be  obtained  in  like  man-  may  be  inserted  which  existed  before  the 

ner,  if  the  defendant  puts  in  an  answer,  original  bill  was  filed,  and  stated  as  if 

submitting  to  the  revivor,  or  even  with-  the  deceased  party  had  been  living."    In 

uut  Uiat  submission,  if  he  shows  no  cause  Van  Hey  thusen's  Equity  Draftsman,  840- 
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before  the  court  are,  the  competency  of  the  parties  to  revive,  or 
the  correctness  of  the  frame  of  the  bill.^ 

§  S75.  If  a  defendant  to  an  original  bill  dies  before  putting  in 
an  answer;  or  after  an  answer,  to  which  exceptions  have  been 
taken  ;  or  after  an  amendment  of  the  bill,  to  which  no  answer  has 
been  given ;  the  bill  of  revivor,  although  requiring  in  itself  no 
answer,  must  pray,  that  the  person,  against  whom  it  seeks  to 
revive  the  suit,  may  answer  the  original  bill,  or  so  much  of  it,  as 
the  exceptions,  taken  to  the  answer  of  the  former  defendant, 
extend  to,  or  as  the  amendment,  remaining  unanswered,  requires.^ 

§  876.  Where  a  bill  of  revivor  is  brought  by  a  defendant  after 
a  decree,  it  merely  substantiates  the  suit,  and  brings  before  Uie 
court  the  parties  necessary  to  see  to  the  execution  of  the  decree, 
and  to  be  the  objects  of  its  operations,  rather  than  to  litigate  the 
claims  made  by  the  several  parties  in  the  original  pleadings, 
except  so  far  as  they  remain  undecided.^ 

§  377.  Fourthly ;  a  bill  in  the  nature  of  a  bill  of  revivor.  We 
have  seen  that  a  bill  of  revivor,  properly  so  called,  lies  only  in 
cases  where  a  death  interferes,  and  it  is  necessary  to  bring  the 
proper  representatives  of  the  deceased  party  in  the  realty  or  in 
the  personalty  before  the  court ;  or  where,  by  reason  of  the  mar- 
riage of  a  female  plaintiff,  her  rights  are  so  modified  that  the  suit 
cannot  be  carried  on  by  herself  alone,  but  her  husband  becomes  a 
necessary  party.  In  each  of  these  cases,^  there  is  no  other  fact  to 
be  ascertained,  than  whether  the  new  party  brought  before  the 

846,  will  be  found  the  common  forms  of  and  be  !n  the  same  plight,  state,  and 
bills  of  revivor.  The  common  prayer  in  condition,  as  the  same  were  in  at  the 
the  case  of  a  bill  of  revivor  on  the  death  time  of  the  abatement  thereo£  And  thtt 
of  the  plaintiff,  is :  "  To  the  end,  there*  plaintiff  may  have  the  benefit  thereof; 
fore,  that  the  said  defendant  may  answer  or  that  the  said  defendant  T.  R.  may 
the  premises,  and  that  the  said  suit  and  show  cause,  why  the  said  suit  and  pro- 
proceedings,  which  so  became  abated  as  ceedings  should  not  be  so  revived,  and 
aforesaid,  may  stand  revived,  and  be  in  that  the  same  may  be  revived  accord- 
the  same  plight  and  condition,  as  the  ingly."  Van  Heyth.  £q.  Drafta.  341, 
same  were  in  at  the  time  of  the  death  of  842. 

the  said  J.  A.,  or  that  the  said  defendant         ^  Bettes  v.  Dana,  2  Sumner,  388. 
may  show  good  cause  to  the  contrary ;         ^  Mitf.  Eq.  PI.  by  Jeremy,  76,  77,  and 

May  it  please,  &c."  In  the  case  of  the  cases  there  cited ;  Cooper,  EU|.  PI.  70,  71. 
death  of  the  defendant,  it  is  as  follows :         *  Mitf.  £q.  PL  by  Jeremy,  79.  and 

"  Therefore,  that  the  said  suit  and  pro-  cases  there  cited ;  Cooper,  Eq.  PI.  71 ; 

ceedings,   which  became  so  abated  by  Devaynes  v.  Morris,  1  Myl.  &  Cr.  213, 

the  death  of  the  said  S.  N.,  msy  stand  225 ;  Ante,  §  870  a. 
and  be  revived  against  the  said  T.  R.         «  Ante,  §  364;  Cooper,  Eq.  PI.  64. 
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court  has  the  character  imputed  to  him.  If  he  has,  the  revivor 
is  of  course.^  But  there  are  many  cases,  in  which  there  are 
other  facts,  which  may  be  brought  into  litigation,  besides  the 
mere  question  of  the  character  of  the  new  party ;  and  to  such  cases, 
therefore,  the  simple  bill  of  revivor  does  not  technically  apply,  (a) 
Under  such  circumstances,  an  original  bill,  in  the  nature  of  a  bill 
of  revivor,  is  the  appropriate  process  to  bring  those  facts  before 
the  court,  and  to  put  the  origii;ial  proceedings  again  in  motion, 
and  to  enable  the  new  party  to  have  the  benefit  of  the  former 
proceedings.^ 

§  378.  Thus,  if  the  death  of  a  party,  whose  interest  is  not  deter- 
mined by  his  death,  is  attended  with  such  a  transmission  of  his 
interest,  that  the  title  to  it,  as  well  as  the  person  entitled,  may  be 
litigated  in  the  Court  of  Chancery,  as  in  the  case  of  a  devise  of 
a  real  estate,  the  suit  is  not  permitted  to  be  continued  by  a  bill  of 
revivor.  An  original  bill  upon  which  the  title  may  be  litigated, 
most  be  filed.  And  this  bill  will  have  so  far  the  effect  of  a  bill  of 
revivor,  that  if  the  title  of  the  representative  substituted  by  the  act 
of  the  deceased  party  is  established,  the  same  benefit  may  be  had 
of  the  proceedings  upon  the  former  bill,  as  if  the  suit  had  been 
continued  by  a  bill  of  revivor.* 

§  379.  The  ground  of  this  distinction  between  bills  of  revivor, 
and  bills  in  the  nature  of  bills  of  revivor,  seems  to  be,  that  the 

'  Ibid.  of  a  party  dying  is  transmitted  to  an- 

*  Mitf.  Eq.  PI.  hy  Jeremj,  71,  07 ;  other  in  such  a  manner  that  the  trans- 

Wyatt,  Pr.  Reg.  90,  91 ;  Attorney  Gen-  mission  may  be  litigated  in  this  court,  as 

enl  V.  Foster,  2  Hare,  Sl,  93,  94 ;  Ante,  in  the  case  of  a  devise,  the  suit  cannot 

S  3dO ;  Post,  §  879.  be  revived  by  or  against  the  person,  to 

'  Mitf.  Eq.  PI.  by  Jeremy,  71 ;  Id.  97,  whom  the  interest  is  so  transmitted ;  but 

snd  cases  there  cited ;  1  Eq.  Abr.  2,  8 ;  that  such  person,  if  he  succeeds  to  the 

Clare  9.  Wordell,  2  Vem.  648 ;  8.  c.  1  interest  of  a  pUintiff,  is  entitled  to  the 

li^- Abr.  8,  pi.  8;  Wyatt,  Pr.  Reg.  90;  benefit  of  the  former  suit;   and  if  he 

Jones  9.  Jones,  8  Atk.  217  ;  Douglass  v,  succeeds  to  the  interest  of  a  defendant, 

Sherman,  2  Paige,  858.    Lord  Redesdale  the  plaintiff  is  entitled  to  the  benefit  of 

repeats  the  same  proposition,  with  some  the  former  suit  against  him ;  and  that 

slight  alterations,  in  p.  97  of  his  treatise,  this  benefit  is  to  be  obtained  by  an  orig- 

His  language  tliere  is :  **  It  has  been  al-  inal  bill  in  nature  of  a  bill  of  revivor." 
ready  mentioned,  that  when  the  interest 

(a)  As  a  simple  bill  of  revivor  raises  pertinent  and  cannot  be  used  as  evidence 
only  the  question  of  the  character  of  the  for  the  defendant,  even  though  the  plain- 
new  party  brought  in,  allegations  in  an  tifi*  has  filed  no  replication.  Fretz  0. 
tnswer  to  such  bill  which  raise  defences  Stover,  22  Wall.  198 ;  Gunnell  r.  Bird, 
not  set  np  in  the  original  answer,  are  im-  10  Wall.  804.    See  Post,  §  868  ck 
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former,  in  case  of  death,  are  founded  upon  mere  privity  of  blood 
or  representation  by  operation  of  law ;  the  latter  upon  privity  of 
estate  or  title  by  the  act  of  the  party.^  In  the  former  case,  noth- 
ing can  be  in  contest,  except  whether  the  party  be  the  heir  or  per- 
sonal representative ;  in  the  latter,  the  nature  and  operation  of  the 
whole  act,  by  which  the  privity  of  estate  or  title  is  created,  is  open 
to  controversy.'  Thus,  for  example,  the  heir  may  be  made  a  party 
by  a  bill  of  revivor ;  for  his  title  is  by  mere  operation  of  law.  But 
the  devisee  must  come  in  by  a  bill  in  the  nature  of  a  bill  of  revi- 
vor ;  for  he  comes  in  as  a  purchaser  under  the  testator,  in  privity 
of  estate  or  title,  which  may  be  disputed.^  So,  where  new  trus- 
tees to  a  charity  are  appointed  upon  the  death  or  resignation  of 
the  old  trustees,  a  bill  in  the  nature  of  a  bill  of  revivor  must  be 
brought,  to  make  them  parties;  for  otherwise,  if  not  made  par- 
ties, they  will  not  be  bound  by  the  decree.* 

§  380.  The  bill  is  said  to  be  original,  merely  on  account  of  the 
want  of  that  privity  of  title  between  the  party  to  the  former  bill 
and  the  party  to  the  latter  bill,  although  claiming  the  same  interest, 
whijch  would  have  permitted  the  continuance  of  the  suit  by  a  bill 
of  revivor.^  Therefore  when  the  validity  of  the  alleged  transmis- 
sion of  interest  is  established,  the  party  to  the  new  bill  will  be 
equally  bound  by,  or  have  advantage  of,  the  proceedings  on  the 
original  bill,  as  if  there  had  been  such  a  privity  between  him  and 
the  party  to  the  original  bill,  claiming  the  same  interest.^    And  the 

1  Wyatt,  Pr.  Reg.  90.  because,  where  the  party  devlsea,  or  m- 

>  This  subject  is  discussed  at  large  in  signs  his  interest,  and  dies ;  if  the  deri- 

81ack  V.  Walcott,  8  Mason,  608,  to  which  see  or  assignee  were  to  bring  his  bill  of 

the  learned  reader  is  referred.    Gilbert,  reyivor  against  the  defendant,  the  heir 

in  his  Forum  Ronianum,  172,  states  the  or  executor  would  be  pretermitted,  wlio 

reasons  thus  :  **  This  subpoena  is  only  for  might  have  a  right  to  contest  such  a  dis- 

the  heir,  executor,  or  administrator,  who  position,  and  therefore  he  must  bring  his 

came  in  In  privity  as  they  call  it,  that  is  original  bill,  and  make  the  heir  or  exee- 

in  immediate  representation  to  the  party  utor  a  party." 

litigant  deceased ;  for  a  devisee  or  as-  *  Cooper,  Eq.  PI.  68, 69, 77 ;  Gilh.  For. 
signee  of  any  plaintiff  cannot  have  sub-  Rom.  di.  9,  p.  172;  Wyatt,  Pr.  Reg.  90; 
pcena  ad  revivendum  after  the  decease  of  1  £q.  Abr.  2  B.  PL  1 ;  Harrison  v.  Rid- 
such  plaintiff.  And  this  is  for  two  rea-  ley,  2  Eq.  Abr.  8 ;  a.  o.  Com.  580 ;  Doug- 
sons.  First,  because  they  looked  upon  a  lass  v.  Sherman,  2  Paige,  86S. 
suit  to  be  a  chose  in  action,  which  was  not  *  Attorney  General  v.  Foster,  2  Hare, 
assignable  over  for  fear  of  maintenance.  81,  93;  Ante,  §  360;  Mitf.  Eq.  PL  by 
But  this  reason  has  been  long  since  oh-  Jeremy,  4th  ed.  71,  97 ;  Poet,  J  884, 
solete  in  a  Court  of  Chancery,  where  note. 

they  allow  the  assignment  of  such  inters         *  Mitf.  Eq.  PL  by  Jeremy,  97,  08. 
est.    But  the  second  and  bettor  reascm  is,         <  Ibid. 
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suit  is  considered  as  pending  from  the  filing  of  the  original  bill,  so 
as  to  save  the  statute  of  limitations,  to  have  the  advantage  of 
compelling  the  defendant  to  answer,  before  an  answer  can  be  com- 
pelled to  a  cross  bill,  and  to  have  every  other  advantage  which 
would  have  attended  the  institution  of  the  suit  by  the  original 
bill,  if  it  could  have  been  continued  by  a  bill  of  revivor  merely.^ 

§  381.  In  the  case  of  the  marriage  of  a  female  plaintiff,  the  hus- 
band comes  in  by  what  may  properly  be  called  a  privity  of  repre- 
sentation, by  operation  of  law,  upon  the  marriage.^  If,  on  the 
marriage,  her  property  becomes  vested  by  a  settlement  in  trustees, 
or,  if  any  third  person,  such  as  trustees,  or  issue,  are  made  inter- 
ested in  it,  a  mere  bill  of  revivor  will  not  do ;  but  the  interest  of 
such  third  persons  must  be  brought  forward  by  an  original  bill, 
in  the  nature  of  a  supplemental  bill  and  a  bill  of  revivor.^ 

§  382.  So,  if  an  administrator  obtains  a  decree  in  a  suit ;  and 
before  there  is  a  complete  execution  of  it  he  dies ;  the  administra- 
tor de  bonis  non  cannot  revive  the  suit,  so  as  to  have  the  benefit 
thereof  by  a  bill  of  revivor ;  because  he  comes  not  in  privity  under 
the  administrator  who  obtained  the  decree,  but  paramount  to  him. 
He  represents  the  intestate,  and  not  merely  the  former  adminis- 
trator.^ The  true  mode  of  obtaining  the  benefit  of  the  decree  in 
such  a  case  would  seem  to  be  by  an  original  bill  in  the  nature  of 
a  bill  of  revivor.* 

§  383.  So,  in  the  case  of  a  bill  against  executors  for  an  account, 
if  after  the  usual  decree  for  an  account,  one  of  the  executors 


1  Mitf.  Eq.  PI.  hj  Jeiemj,  VI,  98,  mnd  pL  6.    The  statute  of  80  Ch.  II.  c.  6, 

eues  there  cited.  provided,  that  an  adminUtrator  lU  bonii 

*  Ante,  §  354.  non  may  sue  a  scire  /ada$,  and  take  exe- 

'  8ee  Cooper,  Eq.  Fl.  64,  77 ;  Post,  cution  upon  a  judgment  had  in  the  name 

§  387 ;  Mitf.  £q.  PI.  by  Jeremy,  70,  71 ;  of  an  executor  or  former  administrator. 

Menewetber  v.  KeUish,  18    Vea.  161,  By  analogy,  an  original  bill  in  the  nature 

163.  of  a  biU  of  revivor,  would  seem  to  lie  in 

«  Cooper,  Eq.  PI.  67,  76,  210.     See  equity.    See  Huggins  v.  York  Buildings 

Phelps  V.  Sproule,  4  Sim.  818;  [Stuart  v.  Co.  2  £q.  Abr.  8,  pi.  14,  where  it  is  said, 

Burrowes,    Drury    (Irish),    265.]      The  a  biU  of  revivor  would  lie  in  such  a  case, 

esse  of  Owen  v.  Curzon,  2  Vem.  237,  as  But  qusere,  if   it  is  not  an  inaccurate 

Imported,  seems  the  other  way.     But  expression,  and  intended  for  a  bill  in  the 

Mr.  Cooper  says  he  baa  examined  the  nature  of   a  bill  of  revivor,  upon  the 

fecord,  and  the  demurrer  was  allowed,  analogies  stated  in  the  text? 

Cooper,  Eq.  PI.  69,  76,  210,  and  notes.  »  Huggins  v,  York  Buildings  Co.  2 

Mr.  Raithby,   in   his    note   (1)  to  the  Eq.  Abr.  3,  pi.  14;  Cooper,  Eq.  PI.  76; 

case  in  2  Vem.  287,  confirms  Mr.  Coop-  Mitf.  Eq.  PI.  by  Jeremy,  64,  note  (r) ; 

er's  statement.    See  a.  o.  1  Eq.  Abr.  3,  Phelps  v.  Sproule,  4  Sim.  318. 
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becomes  bankrupt,  the  suit  is  in  the  same  state  as  if  abated ;  and 
his  assignees  cannot  proceed  in  the  account,  until  they  hare 
revived  the  suit  by  a  supplemental  bill  in  the  nature  of  a  bill  of 
revivor.^ 

§  384.  It  has  been  remarked  by  Lord  Redesdale,  that  there 
seems  to  be  a  difference  between  an  original  bill  in  the  nature  of 
a  bill  of  revivor,  and  an  original  bill  in  the  nature  of  a  supple- 
mental bill.  Upon  the  first,  the  benefit  of  the  former  proceed- 
ings is  absolutely  obtained;  so  that  the  pleadings  in  the  first 
cause,  and  the  depositions  of  witnesses,  if  any  have  been  taken, 
may  be  used  in  the  same  manner  as  if  filed  or  taken  in  the  second 
cause ;  and  if  any  decree  has  been  made  in  the  first  cause,  the 
same  decree  shall  be  made  in. the  second.  But  in  the  other  case, 
a  new  defence  may  be  made;  the  pleadings  and  depositions  cannot 
be  used  in  the  same  manner,  as  if  filed  or  taken  in  the  same 
cause ;  and  the  decree,  if  any  has  been  obtained,  is  no  otherwise 
of  advantage  than  as  it  may  be  an  inducement  to  the  court  to 
make  a  similar  decree.^ 

§  385.  A  bill  in  the  nature  of  a  bill  of  revivor  or  supplement 
cannot  be  brought  except  by  some  pei'son  who  claims  in  privity 
with  the  plaintiff  in  the  original  bill.     Thus,  for  example,  if  a  bill 

1  Russell  V,  Sharp,  1  Yes.  &  B.  600.  supplemental  bill  in  the  natore  of  a  IhU 
See  Randall  v.  Mumford,  18  Yes.  424.  of  revivor,  or  by  whatever  name  it  is 
In  the  stjatement  of  this  proposition,  I  called."  At  present,  it  seems  understood, 
have  followed  the  language  of  the  regis-  that  by  the  bankruptcy  of  a  party  the 
ter  and  counsel  in  the  case  of  Russell  v.  suit  is  not  abated,  and  therefore,  tech- 
Sharp,  1  Yes.  &  B.  500.  See,  also,  For-  nically ,  a  revivor  is  not  necessary ;  but 
ter  V.  Cox,  6  Mad.  80.  Lord  Eldon,  in  an  original  bill,  in  the  nature  of  a  supple- 
Randall  V,  Mumford,  18  Yes.  427,  seemed  mental  biU.  See  Cooper,  Eq.  PL  76,  77; 
to  doubt  whether  the  suit  was  abated  or  Mitf.  £q.  PL  by  Jeremy,  66  and  note  {t}, 
not;  and  he  liesitated,  as  to  what  name  08;  Sellas  v,  Dawson,  2  Anst  468,  note; 
should  be  given  to  the  bill.  His  language  Davidson  v,  Butler,  2  Anst  460,  note; 
was  :  **  This  court,  however,  without  Harrison  t\  Ridley,  Com.  589.  (a) 
saying,  whether  bankruptcy  is,  or  is  not,  ^  Mitf.  Eq.  PL  by  Jeremy,  72,  73,  and 
strictly  an  abatement,  has  said,  that  ac-  cases  there  cited.  See  also  Lloyd  r. 
cording  to  the  course  of  the  court,  the  Johnes,  9  Yes.  87 ;  Attorney  General  p. 
suit  is  become  as  defective,  as  if  it  was  Foster,  2  Hare,  81,  93,  94.  Mr.  Yice- 
abated.  And,  as  the  assignees  will  have  Chancellor  Wigram,  in  this  last  case, 
the  benefit  of  the  suit,  and  assuming  in  adverted  to  the  distinction  between  a 
practice,  that  he  who  is  a  bankrupt,  will  bill  in  the  nature  of  a  bill  of  supplement, 
continue  so,  the  course,  which  the  court  and  a  bill  in  the  nature  of  a  bill  of  revivor 
has  taken,  is  to  require  him  to  bring  his  and  supplement  See  Ante,  §  860. 
assignees  before  it  by  bill  of  revivor,  or 

(a)  See  Lowzy  v.  Morrison,  11  Paige,  827. 
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is  filed  by  a  devisee  under  a  will,  and  afterwards  a  subsequent  will 
is  proTed,  by  which  the  same  property  is  devised  to   another 
devisee ;  in  such  a  case,  the  latter  devisee  cannot,  by  a  bill  in  the 
nature  of  a  supplemental  bill,  avail  himself  of  the  proceedings  in 
the  original  suit ;  for  there  is  no  privity  between  the  plaintiff  in 
the  original  suit  and  the  plaintiff  in  the  supplemental  bill.     But 
if  the  bill  had  been  filed  by  the  devisor  himself  for  some  matter 
touching  the  estate  devised,  then  the  second  devisee  might  file  a 
supplemental  bill  in  the  nature  of  a  bill  of  revivor,  notwithstand- 
ing the  first  devisee  has  already  filed  such  a  bill ;  for  he  derives 
his  title  solely  from  the  devisor,  independently  of  the  first  devisee.^ 
§  386.  An  original  bill  in  the  nature  of  a  bill  of  revivor  should 
generally  state  the  same  facts  as  a  bilI»of  revivor.     It  should  state 
the  original  bill,  the  proceedings  upon  it,  the  abatement,  and  the 
manner  in  which  the  interests  of  the  party  dead  has  been  trans- 
mitted.    It  should  also  charge  the  validity  of  the  transmission, 
and  state  the  rights,  which  have  accrued  by  it.^    The  bill  should 
also  pray,  that  the  suit  may  be  revived,  and  the  plaintiff  have  the 
benefit  of  all  the  former  proceedings  thereon.* 

§  387.  Fifthly,  a  bill  of  revivor  and  supplement.  This  bill  is 
a  mere  compound  of  the  two  preceding  species  of  bills,  and  in  its 
separate  parts  it  must  be  framed  and  proceeded  upon  in  the  same 
manner.^  It  becomes  proper,  where  not  only  an  abatement  has 
taken  place  in  a  suit,  but  defects  are  to  be  supplied,  or  new  events 
are  to  be  stated,  which  have  arisen  since  the  commencement  of 

'  Oldbam  r.  Eboral,  1  Cooper,  SeL  may  stand,  and  be  reviyed  against  the 

Cu.  27;  Rylands  r.  Latouche,  2  Bligh,  said  W.  H.,  and  be  in  Uie  same  plight 

666;  Tonkin  v.  Lethbridge,  Cooper,  48.  and  condition,  as  the  same  were  in  at  the 

*  Mitf.  Eq.  PI.  by  Jeremy,  97 ;  Phelps  time  of  the  abatement  thereof.    But  in 

^'  Sproule,  4  Sim.  31 S.  case  it  shall  appear,  that  the  said  equity 

'  The  following  is  the  form  of  the  of  redemption  was  devised  to  the  said 

pnyer  of  an  original  bill  in  the  nature  of  R.  L.  and  B.  J.,  then  that  the  said  decree, 

t  bill  of  revivor,  where  a  bill  to  foreclose  made  on  tlie  hearing  of  this  cause,  may 

t  mortgage  was  brought,  and  the  defend-  be  prosecuted  and  carried  into  full  effect 

tot  died,  after  a  decree  referring  it  to  a  against  them,  the  said  R.  L.  and  B.  J.,  in 

n»9ter,  &c.,  leaving  a  will,  under  which  the  same  manner  as  the  same  might  liave 

the  equity  of  redemption  was  supposed  been  prosecuted  against  the  said    late 

to  be  devised,  and  the  present  bill  was  defendant,  T.  H. ;  and  that  all  necessary 

^ught  against  the  heir  and  the  devisees,  directions  may  be  given  for  effectuating 

"  And  that  in  case  it  shall  appear,  that  the  several  matters  aforesaid ;   May  it 

tbe  equity  of  redemption  of  the  said  mort-  please,  &c/'     Van  Heyth.   Eq.  Drafts. 

8>gea  premises  descended  upon  the  death  348. 

<rf  the  Baid  T.  H.  to  the  said  W.  H.,  then  *  Mitf.  Eq.  PI.  by  Jeremy,  80 1  Cooper, 

tlttt  the  said  suit  and  proceedings  therein  Eq.  Fl  84. 

22 
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the  suit.^  Thus,  if  a  suit  becomes  abated,  and  by  any  act  besides 
the  event,  by  which  the  abatement  happens,  the  rights  of  the  par- 
ties are  affected,  as  by  a  settlement  or  a  devise,  under  certain  or* 
cumstances,  although  a  bill  of  revivor  merely  may  ccmtinne  the 
suit,  so  as  to  enable  the  parties  to  prosecute  it ;  yet  to  bring  before 
the  court  the  whole  matter  necessary  for  its  consideration,  the 
parties  must  by  supplemental  bill,  added  to  and  made  part  of  the 
bill  of  revivor,  show  the  settlement,  or  devise,  or  other  act  by 
which  their  rights  are  affected.  And,  in  the  same  manner,  if  any 
other  event,  which  occasions  an  abatement,  is  accompanied  or 
followed  by  any  matter  necessary  to  be  stated  to  the  court,  either 
to  show  the  rights  of  the  parties,  or  to  obtain  the  full  benefit  of 
the  suit,  beyond  what  is  merely  necessary  to  show,  by  or  against 
whom  the  cause  is  to  be  revived,  that  matter  must  be  set  forth  by 
way  of  supplemental  bill,  added  to  the  bill  of  revivor.' 

§  388.  We  come,  in  the  next  place,  to  the  consideration  of  tiie 
remaining  class  of  bills  not  original,  viz.,  bills,  which  although 
occasioned  by,  or  seeking  the  benefit  of,  a  former  bill,  or  of  a  de- 
cision  made  upon  it,  or  attempting  to  obtain  a  reversal  of  a  decision, 
are  yet  not  considered  as  a  continuance  of  the  former  bill,  but  are 
in  the  nature  of  original  bills.^  They  are,  in  truth,  of  a  mixed 
character,  partaking  partly  of  the  character  of  original  bills,  and 
partly  of  that  of  bills  not  original.^  This  class  includes  six  kinds. 
(1.)  Cross  bills.  (2.)  Bills  of  review.  (8.)  Bills  in  the  nature 
of  bills  of  review.  (4.)  Bills  to  impeach  decrees  for  fraud.  (5.) 
Bills  to  suspend  or  avoid  the  operation  of  decrees.  (6.)  BiUs  to 
carry  decrees  into  execution.^  Of  these  we  shall  treat  in  their 
order. 

1  Cooper,  £q.  PI.  84;   Pendleton  v         *  Ante,  §  16,  20;  Cooper,  £q.  PL  62. 

Fay,  8  Paige,  204;   Westcott  c,  C&dy,  Lord  Redesdale  has  arranged  in  this  dan, 

6  Johns.  Ch.  342.  (1.)  Bills  in  the  nature  of  bills  of  reriTor, 

>  Mitf.  Eq.  PI.  by  Jeremy,  70,  71 ;  and  (2.)  Bills  in  the  nature  of  aupple- 

Cooper,    Eq.    PI. '64;    Merre wether  ».  mental  biUs.    (Mitf.  Eq.  PI.  byJeremj, 

Mellish,  13  Yes.  161, 163,  435;  Bampton  80.)    I  have  preferred  the  arrangement 

V.  Birchall,  1  Phill.  668.    See  Manchester  of  Mr.  Cooper  (Eq.  PI.  62),  which  indudei 

V.  Mathewson,  2  R.  I.  416.    Lord  Redes-  them  in  the  former  class  as  more  conTeD> 

dale  has  put  this  illustration  under  the  lent  in  a  practical  view,  though  that  of 

head  of  a  bill  of  revivor  and  supplement.  Lord  Redesdale  may  be  more  exact  and 

Is  it  not  rather  an  original  bill  in  the  accurate  in  a  scientific  view.    Ante,  f  20. 

nature  of  a  bill  of  revivor  and  supple-  21. 

ment,  since  it  brings  forward  new  inter-         ^  Mitf.  Eq.  PI.  by  Jeremy,  80;  Cooper, 

ests  ?    See  Ante,  §  845,  846.  Eq.  PI.  62. 

s  Mitf.  Eq.  PI.  by  Jeremy,  83;  Ante, 
1 16, 20,  826. 
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§  389.  And  first  of  cross  bills.  A  cross  bill,  ex  vi  terminorum^ 
implies  a  bill  brought  by  a  defendant  in  a  suit  against  the  plain- 
tiff in  the  same  suit,  or  against  other  defendants  in  the  same  suit, 
or  against  both,  touching  the  matters  in  question  in  the  original 
bill.^  A  bill  of  this  kind  is  usually  brought,  either  (1.)  to  obtain 
a  necessary  discovery  of  facts  in  aid  of  the  defence  to  the  original 
bill,  or  (2.)  to  obtain  full  relief  to  all  parties,  touching  the  matters 
of  the  original  bill.^ 

§  890.  The  former  case  (a  cross  bill  for  discovery)  arises  from 
a  settled  rule  in  ^uity,  that  the  plaintiff  in  a  suit  cannot  be  ex- 
amined as  a  witness  in  that  suit ;  and  if  his  testimony  is  wanted 
by  the  defendant  as  to  any  material  facts,  it  must  be  by  a  cross 
bill.'  It  has  been  well  remarked,  that  in  the  transactions  of  human 
life,  it  frequently  happens,  that  the  leading  facts  of  the  case  are 
known  only  to  the  acting  parties ;  and  it  is,  therefore,  of  essentiid 
service  to  the  cause  of  truth  and  justice  that  the  defendant  in  a 
8Qit  should  be  enabled  to  interrogate  the  plaintiff  on  his  oath,  as 
to  the  subject-matter  in  dispute  between  them.^  The  cross  bill, 
therefore,  gives  a  perfect  reciprocity  of  proof  to  each  party,  deriv- 
able from  the  answers  of  each  other.  And  on  this  account  the 
right  to  file  a  cross  bill  is  not  confined  to  cases  between  private 
persons ;  for  if  a  foreign  sovereign  brings  a  bill,  the  defendant 
may  file  a  cross  bill  against  him  for  a  discovery  of  matters  material 
to  his  defence.^  The  importance  of  a  cross  bill,  for  the  purpose  of 
discovery,  may  be  illustrated  by  a  familiar  example.  It  is  a  gen- 
eral rule,  that  if  a  defendant  wants  a  discovery  of  any  deed  in  the 
hands  of  the  plaintiff,  he  must  file  a  cross  bill  for  the  purpose, 
although  the  plaintiff  should  state  in  his  bill,  that  the  deed  is  in  his 
custody,  and  ready  to  be  produced  as  the  court  shall  direct.^  Now, 
that  very  deed  may  furnish  the  main  grounds  of  establishing  the 
defence  to  tlie  original  bill. 

§  391.  The  latter  case  (a  cross  bill  for  relief)  may  occur,  when 
the  original  bill  is  brought  for  the  specific  performance  of  a  written 
contract,  which  the  defendant  at  the  same  time  insists  ought  to  be 

*  Mitf.  Eq.  PI.  hy  Jeremy,  80,  81 ;        '  Mayor  of  Colchester  v,  ,  1  P. 

Cooper,  Eq.  PI.  85 ;  1  Mont.  Eq.  PI.  327,    Wms.  596. 

828;  Po«t,  §  tm,  390.  4  1  Smith.  Ch.  Pr.  ch.  2,  p.  67 ;  Gor- 

*  Mitf.  Eq.  PI.  by  Jeremy,  81 ;  Piggott    don  i>.  Gordon,  3  Swanst.  474. 

».  Williams,  6  Mad.  95;  Cooper,  Eq.  PI.         »  Rothschild  v.  Queen  of   Portugal, 

^     [See   Rutland   o.   Paige,   24   Vt.    8  T.  &  Coll.  594. 

^L]  <  Spragg  V.  Comer,  2  Cox,  109. 
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delivered  up  or  cancelled.  Under  the  original  bill  no  such  relief 
could  be  had ;  and,  even  if  the  plaintiff  should  fail  in  obtaining  a 
decree  under  his  original  bill  for  a  specific  performance  of  the 
contract,  he  might,  notwithstanding,  afterwards  bring  his  action 
at  law  for  damage  sustained  by  him  by  the  non-performance.  It 
may,  therefore,  be  necessary  for  the  defendant,  in  order  to  his  pro- 
tection against  any  such  harassing  suits,  to  file  a  cross  bill  for  the 
purpose  of  having  the  contract  delivered  up  or  cancelled.^  (a) 

§  891  a.  So,  if  a  bill  should  be  brought  by  one  tenant  in  com- 
mon of  the  l^al  estate  against  another  for  a  partition ;  it  would 
be  a  good  defence  by  the  latter,  that  he  had  acquired  a  good  equi- 
table title  to  the  whole  premises.  But,  if  he  should  further  wish 
to  have  affirmative  relief  on  his  part,  and  a  decree,  that  the 
plaintiff  shall  convey  his  legal  title  to  him  (the  defendant)  in  con- 
formity to  his  equitable  title,  he  must  file  a  cross  bill  for  the  relief ; 
for  under  the  bill  for  a  partition  no  such  relief  could  be  had.^ 

§  892.  It  also  frequently  happens,  and  particularly,  if  any  ques- 
tion arises  between  two  defendants  to  a  bill,  that  the  court  can- 
not make  a  complete  decree  without  a  cross  bill,  or  cross  bills,  to 
bring  every  matter  in  dispute  completely  before  the  court,  to  be 
litigated  by  the  proper  parties,  and  upon  the  proper  proofs.  In 
such  a  case,  it  becomes  Accessary  for  some  one  or  more  of  the  de- 
fendants to  the  original  bill  to  file  a  cross  bill  against  the  plain- 
tiff and  some  or  all  of  the  other  defendants  in  that  bill,  and  thus 
to  bring  the  litigated  points  fully  before  the  court^ 

1  Cooper,  £q.  PL  85,  86.     But  see  17  N.  J.  Eq.  87,  89.    It  is  declared  hj 

HOton  V.  Barrow,  1  Yes.  Jr.  284,  where  Lord  Redesdale  to  be  "  a  jurisdictioD  long 

Lord  Rosslyn  said  such  a  bill  was  not  a  settled  and  acted  on,  and  the  constant 

pure  cross  bill.    See  1  Dan.  Ch.  Prac.  practice  of  a  court  cf  equity."    Where  a 

618,  614,  citing  Lindsej  v.  Lynch,  2  Sch.  case  is  made  out  byeridence  arising  from 

&  Lefr.  9 ;  Woollam  v.  Heam,  7  Yes.  222 ;  pleadings  and  proofs  between  plaintiffs 

Deniston  v.  Little,  2  Sch.  &  Lefr.  11,  note ;  and  defendants,  a  court  of  equity  is  not 

2  Story  Eq.  Jur.  §  771.  only  entitled  to  make  a  decree  between 

'*  German  v.  Machin,  6  Paige,  288.  the  defendants,  but  is  bound  to  do  so.  In 

•  Mitf.  Eq.  PI.  by  Jeremy,  81 ;  Cooper,  the  language  of  Lord  Eldon, "  thie  defend- 

Eq.  PI.  86 ;  Pattison  v.  Hull,  9  Cowen,  ant  chargeable  has  a  right  to  insist  that 

747 ;  1  Mont.  Eq.  PI.  827, 828 ;  Wright  v.  he  shall  not  be  liable  to  be  made  a  defend- 

Miller,  1  Sandf.  Ch.  103.    [It  seems  to  be  ant  in  another  suit  for  the  same  matter 

well  settled  in  courts  of  equity  that  a  that  may  be  then  decided  between  him 

decree  between    co-defendants  may  be  and  his  co-defendant.    And  the  co-defend- 

grounded  on  evidence  between  plaintiffs  ant  may  insist  that  he  shall  not  be  obliged 

and  defendants.    Yanderveer  v.  Holcomb,  to  institute  another  suit  for  a  matter  that 

(a)  See  Andrews  v.  Oilman,  122  Haaa.  47L 
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§  398.  As  this  species  of  bill  is  a'  mode  of  defence,  a  de- 
fendant is  sometimes  of  necessity  obliged  to  resort  to  it  in  cases, 
where,  by  the  rules  of  pleading  in  equity,  he  would  not  be  able  to 
avail  himself  of  the  matter  of  his  defence  in  any  other  way. 
Thus,  if  the  matter  of  defence  arises  after  the  cause  is  at  issue,  as 
if  the  plaintiff  has  given  the  defendant  a  release,  or  if  there  has 
been  an  award  made  on  a  reference  after  issue  joined,  or  perhaps  in 
case  of  the  defendant's  bankruptcy,  if  he  has  obtained  his  certificate 
after  issue  joined  (all  of  which  at  law  may  be  made  the  subjects 
of  a  plea  puis  darrein  cantinuanee)^  a  defendant  in  equity  cannot 
avail  himself  of  either  of  these  defences  by  plea  or  answer,  and 
therefore  he  must  make  them  the  subject  of  a  cross  bill.^    Thus, 
where,  pending  a  suit,  and  after  a  replication  and  issue,  the  de- 
fendant having  obtained  a  release,  attempted  to  prove  it  viva  voce 
at  the  hearing,  it  was  determined,  that  the  release  not  being  in 
issue  in  the  cause,  the  court  could  not  try  the  fact,  or  direct  a  trial 
at  law  for  that  purpose,  and  that  a  new  bill  must  be  filed  to  put 
the  release  in  issue.'    In  the  case  before  the  court,  indeed,  the 
bill,  directed  to  be  filed,  seems  to  have  been  intended  to  impeach 
the  release  upon  the  ground  of  fhiud  or  surprise,  and  therefore  to 
have  been  a  proceeding  on  the  part  of  the  plaintiff  in  the  original 
biU.    But  it  was  clearly  determined,  that  without  being  put  in 
issue  in  the  cause  by  a  new  bill,  it  could  not  be  used  in  proof .^ 
And  where  a  suit  is  instituted  to  obtain  the  benefit  of  an  exe- 
cuted contract,  a  defence  founded  on  the  conduct  of  the  parties, 
must  be  by  cross  bill.^ 

§  394.  A  cross  bill  is  now  unnecessary  in  some  cases,  in  which 
it  was  formerly  required.  As,  for  example,  if  a  bill  was  filed  for 
the  specific  performance  of  an  agreement,  and  the  defendant 
should  insist  upon  a  different  agreement  from  that  stated  by  the 
plaintiff  in  the  bill,  and  should  offer  to  perform  the  specific  agree- 
ment, which  he  represents  to  have  been  made ;  the  old  course 

nay  be  then  adjusted  between  the  de-  §  837,  in  what  cases  uew  matter,  or  newly 

feodants.    And  if  a  court  of  equity  re-  discovered  evidence,  occurring  alter  the 

fued  80  to  decree,  it  would  be  good  bill,  can  be  brought  forward  by  a  supple- 

ctQse  of  appeal  by  either  defendant."  menUl  bill.     Barrington  v.  O'Brien,  2 

Chamley  v.  Dunsany.  2  Sch.  &  Lefr.  710,  Ball  &  B.  140. 
718 ;  Conry  r.  Caulfleld,  2  Ball  &  B.  255,         3  ibid. 
273;  Elliott  V.  Pell,  1  Paige,  2S8.]  •  Ibid. 

*  Cooper,  Eq.  PL  86,  87,  and  cases         «  Nash  o.  Flyn,  1  Jones  &  Lat  162 ; 

there  cited ;  Mitf.  Eq.  PI.  by  Jeremy,  82 ;  Richards  v.  Bayly,  Ibid.  120. 
Hsjme  F.  Hayne,  8  Ch.  19.    See  Ante, 
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would  have  required,  that  the  defendant  should  file  a  cross  bill, 
to  entitle  himself  to  a  decree  for  the  performance  of  the  agree- 
ment as  set  up  and  proved  by  the  defendant.  Bat  this  would  now 
be  unnecessary ;  because  the  court  will,  under  such  circumetanees, 
at  his  request,  decree  a  specific  performance  of  the  agreement, 
actually  set  up  and  established  in  the  defence.^ 

1  Cooper,  Eq.  PL  86,86;  2  Story,  Eq.  217;    Sugden  on  Vendors,  ch.  4,  mote 

Jur.  §  770 ;  Fife  v.  CUjton,  18  Yes.  646.  (6),  10th  ed. ;  Uigginson  v.  Clowes,  15  Yes. 

In  this  ease  of  Fife  *.  Clajton,  13  Yes.  626;  Clowes  v.  Higginson,  1  Yes.  4& 

646,  the  plaintiflf  wished  to  dismiss  the  624 ;  Lindsay  v.  Lyndi,  2  Sch.  &  Lefr.  1 ; 

bill,  and  the  defendant  insisted  upon  the  Legal  v.  Miller,  2  Yes.   299 ;    Legfa  r. 

specific  performance  of  the  agreement,  Harerfield,    6   Yes.    462;    WooDam   r. 

stated  in  his  answer  and  proved  by  him-  Heam,  7  Yes.  211.    The  proper  ooaneia 

self;  and  therefore  the  arerment  pf  his  such  a  case  would  seem  to  be  for  the 

wiUingness  to  perform  it  was  relied  on  by  plafaitiff  to  amend  his  bill  upon  the  comiiig 

his  counsel,  who  cited  Stapylton  v.  Scott,  in  of  the  defendant's  answer ;  or  to  hare 

18  Yes.  425,  as  in  point,  where  the  master  his  bill  dismissed  without  prejudice  at 

6f  the  rolls  dismissed  the  cross  bill  of  the  the  hearing.    See  Ibid,  and  Deoistoa  t. 

defendant  with  costs,  considering  it  as  Little,  cited  in  the  note  to  2  Sch.  ft  Lefr. 

unnecessary,  as  the  court  would,  upon  11  (a).    Where  a  plaintiff  brings  a  bill 

the  answer,  have  decreed  a  specific  per-  for  an  account  and  allowances  in  that 

formance-of  what  was  the  real  agreement  account,  the  defendant  has  a  right  to 

the  defendant  submitting  to  perform  the  'make  objections  to  it  in  the  same  waj  u 

agreement.     On    this    occasion,    Lord-  if  he  had  brought  a  cross  bill.    Aylifle  r. 

Chancellor  Eldon  said  :  "  The  old  course  Murray,  2  Atk.  69 ;  [Josey  v.  Rogers,  13 

required  a  bill  and  a  cross  bill ;  but  I  am  6a.  478 ;  Roberts  r.  Peavey,  9  Foster, 

willing  to  follow  a  precedent,  that  will  394  ;  Farrar  v.  Crosby,  7  Foster,  29.   The 

save  that  expense,  and  is  right  upon  prin-  court  will  not  reform  a  mortgage  upoo 

ciple  :  the  plaintiff  by  his  bill  offering  to  the  answer  of  the  defendant ;  it  can  only 

perform  the  specific  agreement,  which  he  be  done  upon  a  cross  bill.    French  r. 

represents.*'    And  a  specific  performance  Griffin,  18  N.  J.  Eq.  279.    See  also  Leddel 

was  decreed  with  costs.    The  case,  there-  v,  Starr,  19  N.  J.  £q.    160.     Where  s 

fore,  was  one  where  the  defendant  sub-  party  to  a  deed  comes  into  a  court  of 

mitted  to  perform  the  agreement  set  up  equity,  to  have  the  deed  and  the  trsns- 

and  proved  by  himself.    But  if  the  plain-  action  it  represents  completed,  any  due 

tiff  had  wished  the  agreement,  as  ad-  of  fraud  so  connected  therewith  as  to 

mitted  by  the  defendant,  to  be  specifically  operate  as  a  defence  against  the  prayer 

performed,  it  seems  that  he  would  not  of  the  bill,  may  be  set  up  by  way  of  an- 

have  been  permitted  to  have  a  decree  for  swer,  and  it  is  unnecessary  for  that  pur* 

it,  as  it  was  not  the  case  stated  in  his  pose   to  file  a  cross   bill.      Hannah  r. 

bill.    See  Sugden  on  Yendors,  7th  ed.  Hodgson,  30  Beav.  10.] 

(a)  Acts  of  part  performance  may  have  ness  proved  a  different  agreement  fiom 
an  important  bearing  upon  this  question,  that  stated  in  the  bill,  and  the  two  de 
Such  seems  to  have  been  the  view  of  fendants'  answers  set  up  an  agreement 
Lord  Loughborough  in  Mortimer  v.  Or-  differing  from  both.  The  Lord  Chancel- 
chard,  2  Yes.  Jr.  248.  That  was  a  bill  for  lor  said  that  in  strictness  the  bill  ought 
specific  performance  of  an  agreement  to  to  be  dismissed,  but  that  as  there  had 
renew  a  lease,  the  plainUff  having  built  a  been  an  execution  of  some  agreement  be- 
house  on  the  land.    The  plaintiff's  wit-  tween  the  parties,  and  he  gave  the  pUm- 
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§  3d5.  It  is  a  general  rule,  that  a  cross  bill  must  be  brought 
before  publication  has  passed  in  the  original  cause,  unless  the 
plaintiff  in  the  cross  bill  will  go  to  the  hearing  upon  the  deposi- 
tions and  proofs  already  published.^  This  rule  is  established  to 
prevent  the  danger  of  perjury,  and  the  subornation  of  perjury,  in 
case  the  parties  should,  after  the  publication  of  the  former  depo- 
sitions and  proofs,  be  permitted  to  examine  witnesses  de  novo  to 
the  same  matters,  to  which  t]iey  or  others  have  been  already 
examined.^    However,  publication  will  be  enlarged,  or  (perhaps 

1  Cooper,  Eq.  PI.  87 ;  1  Eq.  Abr.  G,  4  Johns.  Ch.  867  j  Irving  ».  De  Kay,  10 

8,  pi.  I,  p.   80 ;  Bassett  v.  Neawortfay,  Paige,  319. 

Hep.  Temp.  Finch,  102,  103  ;  White  c.  >  Ibid.    Hence  it  is  a  rule,  that  where 

Buloid,  2  Paige,  164 ;  Field  v.  Schieffelin,  a  cross  bill  is  filed  after  publication,  and 

7  Johns.   Ch.  250 ;  Sterry  v.  Arden,  1  before  a  decree  in  the  original  cause,  the 

Johns.  Ch.  62 ;  Gonvemeur  o,  Elmendorf ,  evidence,  taken  on  the  cross  bill,  to  any 

US  credit  for  building  the  house,  and  the  purchase,  but  did  not  state  what  the 
that  was  not  compatible  with  the  idea  true  terms  were.    The  defendant  after- 
that  he  was  to  have  only  the  remainder  wards   produced   a   written   agreement 
of  tlie  old  term,  he  was  put  to  inquire  showing  different  terms  from  those  stated 
into  the  single  fact  what  was  the  agree-  by  the  plaintiff.    The  plaintiff  amended 
ment    And  he  decreed  specific  perform-  his  statement  of  claim,  but  continue(f  to 
anoe  according  to   the    answers.     See,  claim  specific  performance  of  the  oon- 
also,  Mundy  r.  JoUifie,  6  Myl.  &  Or.  167.  tract  stated  originally ;  and  it  was  held 
In  London  &  Birmingham  Railway  Go.  that  the  plaintiff,  asking  at  the  trial  for 
r.  Winter,  Or.  &  Phill.  57,  Lord  Gotten-  specific    performance  with    a    variation 
ham  declared,  that  it  depends  upon  the  according  to  tlie  terms  of  the  agreement 
psrticular   circumstances   in   each  case  produced  by  the  defendant,  was  entitled 
whether  a  parol  variation  from  the  terms  tliereto.    This  was  upon  the  ground,  not 
of  a  written  contract,  is  to  defeat  the  conflicting  with  the  earlier  decisions,  that 
plaintiff's  title  to  have  a  specific  per-  the  defendant  did  not,  in  his  answer,  set 
fonnance,  or  whether  the  court  will  per^  forth  the  terms  of  the  agreement  as  he 
form  the  contract,  taking  care  that  all  claimed  it  to  be,  and  did  not  submit  to 
parties  have  the  benefit  of  what  they  perform  such  agreement    In  Jeffery  v. 
contracted  for,  including  the  parol  varia-  Stephens,  6  Jur.  n.  8.  047 ;  s.  c.  8  W.  R. 
tion.    In  that  case,  which  was  a  bill  for  427,  Sir  J.  Romilly,  M.  R.  held  that  the 
the  specific  performance  of  a  written  plaintiff  in  that  case,  having  always  re- 
agreement,  the  plaintiff  consented  at  the  pudiated  the  terms  of  the  agreement  as  set 
hearing  to  adopt  a  parol  variation,  not  up  by  the  defendant,  was  not  entitled  to 
set  up  in  the  defendant's  answer,  but  ap-  have  it  specifically  performed.    In  Buck 
pearing  in  evidence,  and   specific   per-  v.  Dowley,  16  Gray,  665,  the  answer  set 
formance  of  the  contract  with  the  parol  up  an  agreement  which  differed  mate- 
variation  was  decreed  with  costs.    So,  in  rially  f^om  that  stated  in  the  bill,  and 
the  recent  case  of  Smith  v.  Wheatcroft,  averred  performance  of  this  agreement, 
9  Ch.  D.  223,  the  defendant  pleaded,  m  and  it  was  held,  in  accordance  with  the 
defence  to  an  action  for  specific  perform-  view  of  the  author,  that  the  plaintiff  could 
<nce,  that  the  document  stated  by  the  not  avail  himself  of  this  agreement  with- 
plaintiff,  did  not  contain  the  true  terms  of  out  amending  his  bill  so  as  to  state  it. 
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more  properly  speaking)  postponed,  for  the  purpose  of  enabling 
the  defendant  to  file  a  cross  bill,  upon  a  special  application,  show- 
ing sufficient  grounds  to  the  court  for  making  such  an  order.  And 
when  an  original  bill  and  cross  bill  are  both  filed,  both  causes  com- 
monly proceed  to  be  heard  together,  which  could  not  be  done,  if 
the  cross  bill  were  filed  after  publication  in  the  original  cause, 
unless  the  cross  bill  were  heard  on  the  bill  and  answer.^ 

§  396.  But  although  the  general  rule  is,  that  a  cross  bill  most 
be  filed  before  publication,  to  entitle  the  party  to  take  testimony 
in  support  of  the  facts  asserted  in  it,  independent  of  the  answer ; 
yet  this  rijile  is  a  restriction  upon  the  rights  of  the  defendant  only, 
and  not  upon  the  authority  of  the  court ;  for,  where  it  is  necessary 
for  the  purposes  of  justice  in  a  particular  cause,  the  court  may 
afterwards  direct  a  cross  bill  to  be  filed.^  Thus,  upon  hearing  a 
cause  it  sometimes  appears,  that  the  suit  already  instituted  is  in- 
sufficient to  biing  before  the  court  all  matters  necessary  to  enable 
it  fully  to  decide  upon  the  rights  of  all  the  parties.  This  most  com- 
monly happens,  where  persons  in  opposite  interests  are  co-defend- 
ants, so  that  the  court  cannot  determine  their  opposite  interests 
upon  the  bill  already  filed,  and  yet  the  determination  of  their  inter- 
ests is  necessary  to  a  complete  decree  upon  the  subject-matter  of 
the  suit.  In  such  a  case,  if,  upon  hearing  the  cause,  the  difficulty 
appears,  and  a  cross  bill  has  pot  been  exhibited  to  remove  the 
difficulty,  the  court  will  direct  a  bill  to  be  filed  in  order  to  bring 
all  the  rights  of  all  the  parties  fully  and  properly  before  it  for  its 
decision  ;  and  it  will  reserve  the  directions  or  declarations,  which 
it  may  be  necessary  to  give  or  make,  touching  the  matter  not  fully 
in  litigation  by  the  former  bill,  until  this  new  bill  is  brought  to  a 
hearing.^ 

§  397.  And,  if  a  creditor,  who  has  come  in  under  a  decree  in 
favor  of  creditors  against  a  debtor,  should  require  relief  for  the 
purpose  of  assisting  the  investigation  of  demands,  affecting  the 

matters  in  issae  in  the  original  canse,  601;  Taylor  v.  Obee,  8  Prioe»  26,  8S; 

cannot  be  read  at  the  hearing  of  the  Field  v.  Schieffelin,  7  Johns.  Ch.  252, 

latter.    And  on  the  hearing  of  the  cross  258. 

cause,  the  testimony  of  new  witnesses  to         '  Cooper,  Eq.  PI.  87,  88. 

the  matters  in  issue  in  the  original  cause,         ^  Mitf .  Eq.  PI.  by  Jeremy,  82,  83. 

will  not,  after  a  decree  in  the  original         ■  Mitf.  Eq.  PI.  by  Jeremy,  82,  83 ;  Id. 

cause,  be  allowed  to  be  read  in  the  cross  203,  and  cases  there    cited ;    Field  r. 

cause.    But  to  matters  not  so  in  issue  it  Schiefielin,  7  Johns.  Ch.  258,  254 ;  Ante, 

may  be  read.  Wilford  i;.  Beaseley,  8  Atk.  §  892. 
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estate,  before  the  master,  whicli  relief  cannot  be  obtained  under 
tbe  original  bill,  or  by  a  rehearing,  he  may,  even  without  the 
direction  of  the  court,  file  a  cross  bill  for  the  purpose ;  ^  for  he 
might  not  have  had  any  opportunity,  at  an  earlier  stage  of  the 
proceedings,  of  presenting  his  case  and  his  objections. 

§  398.  Where  the  cross  bill  seeks,  not  only  a  discovery,  but  re- 
lief, care  should  be  taken,  that  the  relief,  prayed  by  the  cross  bill, 
shoald  be  equitable  relief ;  for,  to  this  extent,  it  may  be  considered 
as  not  purely  a  cross  bill,  but  in  the  nature  of  an  original  bill,  seek- 
ing further  aid  from  the  court ;  and  then  the  relief  ought  to  be 
such  as  in  j)oint  of  jurisdiction,  it  is  competent  for  the  court  to 
give.^  It  was  upon  this  ground  that,  where  a  purchaser  of  an  estate, 
under^articles  of  agreement,  filed  his  bill  for  a  conveyance,  having 
got  into  possession  of  a  part  of  the  estate,  and  the  vendor  filed  a 
cross  bill  to  recover  back  the  possession  from  the  purchaser,  the 
court,  although  it  dismissed  the  original  bill,  refused  to  give  the 
relief  sought  upon  the  cross  bill ;  for  it  was  the  proper  object  of 
an  action  of  ejectment,  and  entirely  within  the  competence  of  a 
court  of  law.' 

§  399.  But,  subject  to  this  qualification,  a  cross  bill,  being  gen- 
erally considered  as  a  defence  to  the  original  bill,  or  as  a  proceed- 
ing necessary  to  a  complete  determination  of  a  matter  already  in 
litigation,  the  plaintiff  is  not,  at  least  as  against  the  plaintiff  in  the 
original  bill,  obliged  to  show  any  ground  of  equity  to  support  the 
jurisdiction  of  the  court.^  It  is  treated,  in  short,  as  a  mere  auxili- 
ary suit,  or  as  a  dependency  upon  the  original'  suit,  (a) 

^  Latooche  v.  Dnnsany,  1  Sch.  &Lefr.  v.  Smith,  23  111.  611 ;  Armstrong  v.  Pier- 

187.  son,   6   Iowa,    817.     See    Weisman    v. 

*  Cooper,  Eq.  PI.  86.  Smith,  6  Jones,  £q.  124.    And  all  mat- 

*  Calveriy  v,  Williams,  1  Yes.  Jr.  ters  in  avoidance  of  a  plea  or  answer, 
211,  213;  Cooper,  £q.  PI.  86,  87;  Mitf.  which  have  arisen  since  the  suit  began, 
Eq.  PI.  by  Jeremy,  81,  and  note  (2).  [It  are  properly  set  up  by  a  supplemental 
seems  now  well  settled  in  practice,  that  bill,  and  cannot  be  introduced  by  a  spe- 
any  afllrmatiTe  relief  must  be  sought  cial  replication.  Chouteau  v.  Rice,  1 
either  by  a  cross  bill  or  an  independent  Min.  106.] 

suit,  and  can  never  be  granted  upon  the         *  Mitf.  Eq.  PI.  by  Jeremy,  81,  82, 
&CU  stated  in  the  answer.    McConnel    808;    Cooper,  Eq.  PI.  86;    Burgess   r. 

(a)  The  case  set  up  in  the  cross  bill  fences  which  would  be  equally  available 

must  be    consistent  with    the    defence  by  answer,  it  is  demurrable.    Weed  v. 

made  in  the  answer.    Jackson  v.  Grant,  SmuU,  8  Sandf.  Ch.  273 ;  Wing  v.  Good- 

18  N.  J.  Eq.  146 ;  Graham  t;.  Tankersley,  man,  75  111.  159 ;  Buckingham  v.  Wesson, 

15  Ala.  634.    But  the  cross  bill  must  not  54  Miss.  526. 
be  simply  defensive,  for  if  it  sets  up  de-        A  distinction   should  be  drawn  be- 
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§  400.  It  seems  that,  in  England,  it  is  not  indispensable  that  a 
cross  bill  should  be  filed  in  the  same  court  in  which  the  original 
bill  is  filed  ;  as,  for  example,  if  the  original  bill  had  been  brought 
in  the  Court  of  Exchequer,  whilst  that  court  had  equitj'  jurisdio- 
tion,  the  cross  bill  might  be  brought  in  the  Court  of  Chancery.* 
Whether  the  like  doctrine  is  maintainable  in  the  courts  of  America 
generally,  may  admit  of  question.  But,  at  all  events,  there  cannot 
be  a  cross  bill  in  a  state  court  to  an  original  bill  pending  in  a  cii^ 
cuit  court  of  the  United  States.  If  any  cross  biU  is  wanted  in 
such  a  case,  it  should  be  brought  in  the  same  circuit  court  in 
which  the  original  bill  is  depending,  as  it  is  not  an  original,  bat 
an  ancillary  suit.^ 

§  401.   In  regard  to  the  frame  of  a  cross  bill,  a  brief  statement 

Wheate,  1  Eden,  190;   Kemp  9.  Mack-  Parker  v,   Leigh,  6  Mad.  llGv  the  doo- 

rell,  8  Atk.  812;  Doble  v.  Potman,  Har-  trine  was  affirmed  in  a  crou  bill  for  a 

dres,  160 ;  Wyatt,  Pr.  Reg.  85,  86.  discovery.    There  seems  no  small  difB- 

^  Cooper,  £q.  PI.  87 ;  Glegg  v.  Legh,  culty  in  understanding  how  a  cross  bill, 

4  Mad.  198;  Parker  t;.  Leigh,  6  Mad.  115.  strictly   so    called,  for   relief,  can   be 

Mr.  Cooper  so  lays  down  the  doctrine  brought  in  a  different  court  from  tbsft 

in  the  text,  and  cites  for  it  the  case  of  where  the  original  bill  is  depending;  as  the 

Newburg  v.  Wren,  1  Vem.  220 ;  a.  c.  1  object  is  to  enable  the  court  to  bear  both 

£q.  Abr   80,  pL  2 ;  Id.  134,  pi.  8.    But  causes  together ;  or,  at  all  events,  to  en* 

this  case  was  not  strictly  a  cross  bill,  able  the  court  to  make  a  decree  upon  tbe 

though,  it  was  in  the  nature  of  a  cross  whole  merits,  as  disclosed  in  each  case, 

bm.    The  original  bill  in  the  Exchequer  See  Field  v.  Schieffelin,  7  Johns.  Cb.  252 ; 

was  a  bill   to  redeem,  and  the  bill  in  Gouvemeur  v.  Elmendorf,  4  Johns.  Cb. 

Chancery  was  by  the  defendant  in  the  857 ;  Glegg  p.  Legh,  4  Mad.  193 ;  Betmes, 

original  suit  to  foreclose.     So  that  it  was  PI.  in  Eq.  142. 

strictly  an  original  bUl  for  relief.    The         >  Mitf.  Eq.  PL  by  Jeremy,  81,  82,203. 

objection  raised  was  by  a  plea  of  the  See  Camochan  v.  Christie,  11  Wheat, 

pendency  of  the  first  suit  for  the  same  446. 
cause.    The  plea  was  overruled.    But  in 

tween  cross  bills  which  seek  affirmative  sented  in  connection  with  the  matters  al* 

relief   as  to  other  matters  than   tliose  leged  in  the  biU.    Ladner  v.  Ogden.  81 

brought  in  suit  by  the  bill,  yet  properly  Miss.  882,  844 ;  Continental  Lis.  Co.  v. 

connected    therewith,    and    cross    bills  Webb,  54  Ala.  688 ;  Worrell  v.  Wade,  17 

which  are  filed  simply  as  a  means  of  Iowa,    96;    Lowenstein  v.  Glide  well,  6 

defence ;  since  there  are  rules  applicable  Reporter,   454 ;    RagUind    v.   Broadoax, 

to  the  one  chiss  which  do  not   apply  29  Grat.  401.     Again,  it  seems  to  be 

to  the  other.    Thus,  a  dismissal  of  tlie  settled,    notwithstanding    the    dida  of 

original  bill  carries  the  cross  bill  with  it.  Judge  Curtis,  in  Shields  v.  Barrow,  17 

when  the  latter  seeks  relief  by  way  of  How.  1.30, 145,  that  new  parties  raaj  be 

defence ;  but  it  is  otherwise,  and  relief  added  by  a  cross  bill,  which  is  filed  for 

may  still  be  given  upon  the  cross  bill,  affirmative  relief.    See  Brandon  Manuf. 

where  affirmative  relief  is  sought  thereby  Co.  v.  Prime,  14  Blatch.  871 ;  Jones  v. 

as  to  collateral   matters   properly  pre-  Smith,  14  lU.  229. 
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may  sufiBce.  It  should  state  the  original  bill,  or  rather  the  parties, 
and  prayer,  and  objects  of  it,  the  proceedings  therein,  and  the 
rights  of  the  party  exhibiting  the  bill,  which  are  necessary  to  be 
made  the  subject  of  cross  litigation,  or  the  ground  on  which  he 
resists  the  claim  of  the  plaintiff  in  the  original  bill,  if  that  is  the 
object  of  the  new  bill.^  A  cross  bill  should  not  introduce  new 
and  distinct  matters,  not  embraced  in  the  original  suit ;  for,  as  to 
such  matters,  it  is  an  original  bill,  and  they  cannot  properly  be 
examined  at  the  hearing  of  the  first  suit.^ 

§  402.  The  cross  bill  of  equity  jurisprudence  is  manifestly  de- 
rived from  the  Canon  Law.  By  that  law,  when  the  retis^  or 
defendant,  was  brought  in  to  answer,  he  was  said  to  be  convened, 
which  the  canonists  called  Convention  because  the  plaintiff  and 
defendant  met  to  contest ;  and  since  the  defendant  might  likewise 
have  demands  against  the  plaintiff,  he  had  liberty  to  exhibit  a  bill 
against  him  also,  which  they  called  Meconventio.  And  not  only 
may  the  cross  bill  be  thus  traced  back  in  ita^  origin  to  the  Canon 
Law,  but  the  ordinary  practice  in  regard  to  it  is  derived  from  the 
same  source.  Thus,  if  the  Reeonventio  came  in  before  the  Liti9 
CanteBtatioj  both  causes  went  on  pari  pasau^  and  the  same  proba^ 
tory  term  was  assigned  to  both,  and  the  same  time  given  for  pub- 
lication. But  the  defendant  was  to  answer  on  the  Convenfio^ 
before  the  plaintiff  was  to  answer  on  the  Reeonventio;  because 
the  plaintiff  first  brought  the  defendant  into  court  to  answer  his 
suit,  and  the  defendant's  Reeonventio  was  only  a  superstructure 
upon  it.  But,  if  the  Reeonventio  did  not  come  in  until  after  the 
Litis  CorUestatiOy  then  both  causes  did  not  proceed  pari  passu ; 
and  therefore  it  did  not  stop  the  plaintiff  in  the  examination  of  his 
witnesses.     But,  if  the  plaintiff  were  in  contempt  for  not  answer- 

i  Mitf.  Eq.  PI.  by  Jeramy,  81;  Coop-  bill  must  be  strictly  of  the  nature  of  a 

er,  Eq.  PL  88.  defence,  and  in  some  way  legitimately 

*  Oalatian  v.  Erwin,  Hopk.  48;  s.  c.  connected  with  the  daim  in  the  bill. 
8  Cowen,  861.  |8ee  Josey  v,  Rogers,  13  And  it  was  here  considered  that  the 
Ga.47&]  A  bill,  defective  in  its  frame,  as  a  court  could  not  extend  the  operation  of 
bill  of  review,  may  sometimes  be  sustained  a  cross  bill  to  any  matter  wholly  inde- 
ss  a  cross  bill.  Ckioper,  Eq.  PI.  96 ;  Hough-  pendent  of  the  claim  alleged  in  the 
ton  V.  West,  2  Bro.  Pari.  Rep.  by  Tom-  bill  upon  the  ground  that  the  defendant 
litts,  88.  [In  Rowan  v.  Sharps'  Rifle  could  not  otherwise  obtain  redress,  the 
Co.  33  Conn.  1,  it  was  held  that  it  was  not  claim  being  against  a  foreign  govern- 
within  the  range  of  a  cross  bill  to  set  up  ment,  which  was  not  liable  to  suit, 
any  distinct  claim  against  the  plaintiff  in  See  Slason  v,  Wright,  14  Vt.  208.  | 
the  bill ;  hot  the  matter  alleged  in  such 


348  '  EQUITY  PLEADINGS.  [CH.  VIII. 

ing  on  the  Reconvention  then  he  would  be  stopped  from  proceeding 
on  his  own  Conventio,  If  the  Reeonventio  came  in  after  publica- 
tion, it  stopped  the  hearing,  till  the  plaintiff  had  contested  it ;  be- 
cause, otherwise,  if  the  defendant  had  a  right,  he  could  not  haTe 
a  decree  upon  the  plaintiff's  libel.^  It  has  been  sometimes  sug- 
gested, that,  upon  filing  a  cross  bill,  the  original  defendant  is  en- 
titled to  stay  proceedings,  and  excused  from  putting  in  his  answer  to 
the  original  bill,  until  after  the  defendant  in  the  cross  bill  has  put 
in  his  answer  thereto.  But  this,  although  apparently  founded  upon 
some  authorities,  is  not  maintainable  upon  principle;*  for  it  is  an 
attempt  by  a  party  to  relieve  himself  from  the  performance  of  his 
duty  in  answering  the  original  biU  by  merely  requiring  an  answer 
to  a  cross  bill  from  his  adversary.^ 

§  403.  Secondly,  of  bills  of  review.  A  bill  of  review  is  in  the 
nature  of  a  writ  of  error,  and  its  object  is  to  procure  an  examina- 
tion, and  alteration,  or  reversal  of  a  decree  made  upon  a  former 
bill,  which  decree  has  been  signed  and  enrolled.^  This  enix>lment 
of  the  decree  is  essential  to  what  is  called,  by  way  of  pre-eminence, 
a  bill  of  review ;  for  if  the  decree  has  not  been  enrolled,  then  a 
bill  in  the  nature  of  a  bill  of  review,  or  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  is  (as  we  shall  presently  see)  the  appro- 
priate remedy.^    The  enrolment  of  decrees  in  England  is  now  little 

1  Gilb.  For.  Rom.  46-47.  Lord  Chief  ^  Cooper,  Eq.  PL  88,  89 ;  Mitf.  £q. 
Baron  Gilbert  has  remarked  :  "  Our  law,  PI.  bj  Jeremy,  90  ;  Dexter  v.  Arnold,  5 
touching  cross  bills,  which  is  the  i^econoen-  Mason,  808,  310;  Greenwich  Bank  r. 
tio  with  us,  agrees  in  all  tilings  with  this ;  Loomis,  2  Sandf .  Ch.  70.  The  foltowing 
for  if  the  cross  bill  comes  in  before  issue  remarks  of  Lord  Chief  Baron  Gilbert,  in 
joined,  it  goes  pari  passu  with  the  original  his  Forum  Romanum,  Ch.  10,  p.  182,  188, 
bill.  But  if  it  comes  in  after  issue  joined,  will  serve  to  explain  the  probable  origin 
it  cannot  go  pari  passu  with  it,  and  stops  of  the  bill  of  review,  and  the  reason  why 
nothing,  till  the  plaintiff  has  incurred  a  it  requires  an  enrolment.  **  The  sentence," 
contempt.  But  if  it  comes  in  after  pub-  says  he,  "  by  tlie  canon  and  civil  was  two- 
lication,  it  stops  the  hearing  till  answered,  fold,  interlocutory,  and  definitive.  The 
and  the  rather  with  us,  because  the  de-  interlocutory  was  any  orders  pronoaneed 
fendant  has  a  right  to  the  plaintiffs  by  the  judge  in  the  cause  touching  the 
answer  upon  oath.  But  if  such  bill  be  proceedings,  before  they  came  to  a  de- 
filed after  publication,  nothing  can  be  flnitive  sentence;  and  the  interlocutory 
put  in  issue  upon  it  that  was  in  issue  in  order  is  always  alterable  before  the  de- 
the  original  cause."  flnitive    sentence.    The    definitive    sen- 

^  Rarakissenseat  v.  Barker,  I  Atk.  19.  tence  must  always  be    in  writing,  and 

«  Wigley  V,  Whitaker,  1  Beav.  349,  cannot  be  altered  after  it  is  pronounced 

361.  and  signed  by  the  judge.    But  after  it 

*  Mitf.  Eq.  PI.  by  Jeremy,  88 ;  Gilb.  is  so  signed,  they  might  appeal  to  a 

For.  Rom.  184,  185 ;  Cooper,  Eq.  PL  88.  superior  jurisdiction.    But  where  they 
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known  in  practice,  and  therefore  bills  of  review  are  rarely  brought.' 
But  as  the  same  principles  are  generally  applicable  to  all  the  vari- 
eties of  this  species  of  bills,  we  shall  state  them  under  the  leading 
head  of  bills  of  review.  Indeed,  there  is  the  more  reason  for  so 
doing,  because  in  most  of  the  state  courts  of  equity  in  America, 
and  certainly  in  the  courts  of  the  United  States,  all  decrees  in 
equity,  as  well  as  judgment  at  law,  are  matters  of  record,  and  are 
deemed  to  be  enroUed,  as  of  the  term  of  the  court  at  which  they  are 
passed,  whether  actually  enrolled  or  not ;  so  that  in  those  courts 
a  bill  of  review  is  the  ordinary  and  appropriate  proceeding.^  (a) 

§  404.  There  are  but  two  cases  in  which  a  bill  of  review  is  per- 
mitted to  be  brought,  and  these  two  cases  are  settled  and  declared 
by  the  first  of  the  Ordinances  in  Chancery  of  Lord-Chancellor 
Bacon,  respecting  bills  of  review,  which  Ordinances  have  never 

were  in  the  last  resort,  as  when  it  came  acter  of  the  present  bill,  whether  it  is  to 

ap  to  the  prince,  there  they  might  appeal  be  treated  as  a  bill  of  review,  or  what 

from  the  prince  tminformed,  to  the  prince  other  is  its  appropriate   denomination, 

better  informed,  which  was  in  nature  of  As  the  original  decree,  which  it  seeks  to 

a  renew  of  the  same  sentence.    Thns  it  review,  was  properly,  according  to  oar 

is  in  the  Court  of  Chancery  ;  for  aU  course  of  practice,  to  be  deemed  recorded 

orders  are  interlocutory,  till  they  come  to  and  enrolled  as  of  the  term,  in  which  the 

the  definitive  sentence,  which  is  signed  final  decree  was  passed,  it  is  certainly  a 

by  the  court ;  for  that  sentence,  signed  bill  of  review  in   contradistinction    to 

and  enrolled,  is  the  definitive  sentence  in  a  bill  in  the  nature  of  a  bill  of  review, 

the  cause,  and  all  preparations  before  which  latter  bill  lies  only  when  there  has 

that  are  but  interlocutory.    For  the  de*  been  no  enrolment  of  the  decree.    Being 

cree  prononnoed  on  the  hearing,  which  is  a  bill  brought  by  the  original  parties  and 

taken  down   by  the  register,  is  but  an  their  privies  in  representation,  it  is  also 

interlocQtory  sentence,  till  it  comes  to  be  properly  a  bill  of  review,  in  contradis- 

•igned  by  the  judge  of  the  court  and  tinction  to  an  original  bill  in  the  nature 

enrolled."  of  a  bill  of  review ;   which  latter  bill 

'  The  defiendant  may  enroll  a  decree,  brings  forward  the  interests  affected  by 

in  order  to  enable  him  to  bring  a  bill  of  the  decree,  other  than  those  which  are 

review.    Bui  this  seems  unnecessary,  as  founded   in   privity   of    representation, 

he  may  (as  we  shall  presently  see)  bring  The  present   bill   seeks  to   revive  the 

a  bill  in  the  nature  of  a  bill  of  review,  or  suit  by  introducing  the  heirs  of  Whiting 

move  for  a  rehearing  (as  the  case  may  before  the  court;  and  so  far  it  has  the 

require),  where  the  plaintiff  has  not  en-  character  of  a  bill  of  revivor.    It  seeks 

rolled  the  decree.    Cooper,  Eq.  PI.  91.  also  to  state  a  new  fact,  viz. .  the  death 

'  Dexter  v.  Arnold,  5  Mason,  803,  810,  of  Whiting,  before  the  sale ;  and  so  far  it 
•'ill.  The  very  point  came  before  the  is  supplementary.  It  is,  therefore,  a  corn- 
Supreme  Court  of  the  United  States,  in  pound  bill  of  review,  of  supplement,  and 
Whiting  V.  Bank  of  United  States,  18  of  revivor  j  and  it  is  entirely  maintain- 
I'eters,  6,  13.  On  that  occasion,  the  able  as  such,  if  it  presents  fiicts  which  go 
court  said :  "  Some  suggestions  have  to  the  merits  of  the  original  decree  of 
been  made  aa  to  the  nature  and  char*  foreclosure  and  sale." 

(a)  See  Post,  §  421,  and  note  (a). 
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since  been  departed  from.  It  is  as  follows :  *^  No  decree  shall  be 
reversed,  altered,  or  explained,  being  once  under  the  great  seal, 
but  upon  bill  of  review.  And  no  bill  of  review  shall  be  admitted, 
except  it  contain  either  error  in  law,  appearing  in  the  body  of  the 
decree,  without  further  examination  of  matters  in  fact,  or  some 
new  matter,  which  hath  arisen  in  time  after  the  decree,  and  not 
any  new  proof,  which  might  have  been  used,  when  the  decree  was 
made.  Nevertheless,  upon  new  proof,  that  is  come  to  light  after 
the  decree  was  made,  which  could  not  possibly  have  been  used 
at  the  time  when  the  decree  passed,  a  bill  of  review  may  be 
grounded  by  the  special  license  of  the  court,  and  not  otherwise.*^  ^ 
So  that,  from  this  Ordinance,  a  bill  of  review  may  be  brought, 
first,  for  error  of  law,  secondly,  upon  discovery  of  new  matter. 

§  405.  And,  first,  it  may  be  brought  for  error  of  law,  appearing 
upon  the  face  of  the  decree  ;  as  if  a  decree  should  be  against  the 
statute  law,  which  case  happened,  where  a  decree  directed  the 
legacy  belonging  to  a  child,  who  had  died  an  infant  intestate  with- 
out wife  or  children,  to  be  distributed  amongst  his  mother,  broth- 
ers, and  sisters  equally,  whereas  by  the  statute  of  distributions  it 
vested  entirely  in  the  father,  who  had  survived  the  child.*  So,  if 
an  absolute  decree  should  be  made  against  a  person,  who,  upon  the 
face  of  it,  appears  to  have  been  an  infant  at  the  time.^  But,  by 
the  Ordinance  of  the  Lord  Chancellor  above  mentioned,  any  error 
in  figures,  as  in  miscasting,  shall  be  explained  and  reconciled  by 
an  order,  without  a  bill  of  review.*  By  the  term  miscasting,  is  not 
to  be  understood  any  pretended  misrating  or  misvaluing,  but  only 
error  in  the  auditing  or  numbering.  It  is  not  necessary  to  obtain 
leave  of  the  court,  before  a  bill  of  this  kind  for  error  of  law,  ap- 
parent on  the  face  of  the  decree,  can  be  filed.* 

1  Cooper,  Eq.  PL  89,  and  eases  there  solicitor  enter  an  appeanuiee  for  a  de- 

eited ;  Dexter  v.  Arnold,  5  Mason,  810 ;  fendant  without  authority,  and  a  decree 

Beames,  Ord.  in  Cb.  1 ;  Davis  o.  Bluck,  6  is  rendered  against  him,  without  any  west- 

Bear.  893.    [These  Ordinances  still  gov-  Tice,   such    decree    may  be   reverwd. 

em  bills  of  review.    Massie  v,  Graham,  Griggs  v.  Gear,  8<ailman,  2.] 

3  McT.>ean,  41.]  *  [Such  an  error  may  be  corrected  by 

<  Cooper,  Eq.  PI.  89,  90;   Gitb.  For.  entering  a  credit  for  the  amount  of  the 

Rom.  184-187 ;  Beames,  Ord.  in  Chan.  8,  error,  upon  the  unsatisfied  decree,  and 

4 ;  Gregor  v.  Molesworth,  2  Ves.  109.  the  ground  of  reyiew  will  be  thus  obn- 

*  Ibid.     [It  is  ground  for  a  bill  of  re-  ated.    Massie  r.  Graham,  3  McLean,  41] 

Tiew,  that  the  decree  was  not  warranted  '  Cooper,  Eq.  PI.  89,  90 ;  Gilb.  For. 

by  the  allegations  in  the  bill.    Goodhue  Rom.  184-187 ;  Beames,  Ord.  in  Chan.  8» 

o.  Churchman,  1   Barb.  Ch.  596.    If  a  4;  Gregor  v.  Molesworth,  2  Yes.  109. 
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§  406.  Bat,  by  another  of  the  Ordinances  above  mentioned,  the 
decree  must  be  first  obeyed  and  performed,  before  a  bill  of  review 
can  be  brought ;  as  if  it  be  for  land,  the  possession  must  be  given 
up ;  if  it  be  for  money,  the  money  must  be  paid ;  if  for  evidences, 
the  evidences  must  be  brought  in  ;  and  so  in  other  cases.^  But  if 
any  act  be  decreed  to  be  done,  which  extinguishes  the  parties'  right 
at  the  common  law,  as  making  of  assurance  or  release,  acknowledg- 
ing satisfaction,  cancelling  of  bonds,  or  evidences,  and  the  like,  it 
is  declared,  that  those  parts  of  the  decree  are  to  be  spared  until 
the  bill  of  review  be  determined.^  But  such  sparing  is  to  be  war- 
ranted by  public  order  made  in  court.  And  even  the  rule,  as  to 
obedience  and  performance  of  the  decree,  has  been  dispensed  with 
by  the  court  in  some  cases ;  as  where  a  sum  of  money  has  been 
ordered  to  be  paid,  and  it  appeared  that  the  party  was  unable  to 
pay  it.3 

§  407.  In  regard  to  errors  of  law,  apparent  upon  the  face  of  the 
decree,  the  established  doctrine  is,  that  you  cannot  look  into  the 
evidence  in  the  case,  in  order  to  show  the  decree  to  be  erroneous 
in  its  statement  of  the  facts.^  That  is  the  proper  office  of  the 
court  upon  an  appeal.  But,  taking  the  facts  to  be,  as  they  are 
stated  to  be  on  the  face  of  the  decree,  you  must  show  that  the 
coort  have  erred  in  point  of  law.  If  therefore,  the  decree  do  not 
eontain  a  statement  of  the  material  facts,  on  which  the  decree 
proceeds,  it  is  plain,  that  there  can  be  no  relief  by  a  bill  of  review, 
but  only  by  an  appeal  to  some  superior  tribunal.^  It  is  on  this 
account,  that  in  England  decrees  are  usually  drawn  up  with  a  spe- 
cial statement  of,  or  reference  to,  the  material  grounds  of  fact,  which 
support  the  decree.    In  the  courts  of  the  United  States,  the  decrees 


'  Cooper,  Eq.  PI.  69.  he  seeks  to  bring  a  bill  of  review,  and  in 
*  Cooper,  Eq.  PI.  69 ;  [Kassie  v.  Grsr  regard  to  which  he  is  in  default.  See 
bsro,  8  McLean,  41.]  Partridge  v.  Usbome,  5  Kuss.  196,  244- 
'  Cooper,  £q.  PI.  90 ;  Gilb.  For.  Rom.  258,  where  the  subject  was  most  elabor- 
185-187 ;  Wyatt,  Pr.  Reg.  98 ;  Partridge  ately  considered  by  Lord  Lynd hurst. 
V.  Usbonie,  6  Russ.  195,  244-25-3;  Wiser  [See  also  Griggs  v.  Gear,  8  Gilman,  2.] 
V.  Blachly,  2  Johns.  Ch.  488 ;  Mitf .  Eq.  «  [See  Evans  v.  Clement,  14  III.  206.] 
Pi- by  Jeremy,  88.  There  are  other  ex-  *  Dexter  v.  Arnold,  6  Mason,  311; 
captions  to  the  rule,  as  to  the  perform-  Mellish  v.  Williams,  1  Vern.  166 ;  O'Brien 
ftDr«  of  the  decree,  than  those  stated  in  v.  Connor,  2  Ball  &  B.  146,  154.  (The 
the  text;  as,  for  example,  the  party  is  pleadings  cannot  be  referred  to  in  sup- 
not  bound  to  perform  any  more  of  the  port  of  the  bill.  Nothing  can  there  be 
decree  than  his  adversary  can  show  that  looked  at,  but  the  decree  itself.  Tru- 
^  is  bound  to  perform  at  the  time  when  lock  v.  Robey,  16  Sim.  277.] 
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are  usaally  general,  Tfithout  any  such  statement  of  facts.  In  Eng- 
land, the  decree  embodies  the  substance  of  the  bill,  pleadings,  and 
answers.  In  the.  courts  of  the  United  States,  the  decree  usually 
contains  a  mere  reference  to  the  antecedent  proceedings  without 
embodying  them.  But  for  the  purpose  of  examining  all  errors  of 
law,  the  bill,  answers,  and  other  proceedings,  are,  in  our  practice, 
as  much  a  part  of  the  record  before  the  court,  as  the  decree  itself; 
for  it  is  only  by  a  comparison  with  the  former,  that  the  correctness 
of  the  latter  can  be  ascertained.^  (a) 

§  408.  Where  a  decree  has  been  affirmed  in  parliament,  it  may 
well  be  doubted,  whether  a  bill  of  review  for  errors  apparent  upon 
the  face  of  the  decree  can  be  brought ;  for  the  highest  appellate 

^  Dexter  v.  Arnold,  5  Mason,  811,  in  order  to  establiah  an  objection  to  the 
812 ;  Wyatt,  ¥r,  Reg.  98 ;  Combs  v,  decree,  founded  on  the  supposed  mistwlre 
Proud,  1  Ch.  Cas.  54 ;  b.  c.  Freem.  182 ;  of  the  court  in  its  own  deductions  from 
Hollingsworth  v.  McDonald,  2  Harr.  &  the  evidence."  In  Perry  v.  Phelips,  17 
J.  280;  Webb  v.  Pell,  8  Paige,  868.  The  Ves.  178,  Lord  Eldon,  speaking  on  this 
same  point  arose  in  the  Supreme  Court  subject,  said :  "  With  regard  to  the  other 
of  the  United  States  in  Wliiting  v.  Bank  point,  there  is  a  great  distinction  between 
of  United  States,  18  Peters,  6,  13,  14.  error  in  the  decree  and  error  apparent. 
On  that  occasion,  the  court  said  :  "  It  The  latter  description  does  not  applj  to 
has  also  been  suggested,  at  the  bar,  that  a  merely  erroneous  judgment ;  and  this 
no  bill  of  review  lies  for  errors  of  law,  is  a  point  of  essential  importance ;  as,  if 
except  where  such  errors  are  apparent  I  am  to  hear  this  cause  upon  the  ground, 
on  the  face  of  the  decree  of  the  court  that  the  judgment  is  wrong,  though  there 
That  is  true  in  the  sense  in  which  the  is  no  error  apparent,  the  consequence  is, 
language  is  used  in  the  English  prac-  that  in  eyery  instance  a  bill  of  review 
tice.  In  England,  the  decree  always  re-  may  be  filed :  and  the  question,  whethtf 
cites  the  substance  of  the  bill,  and  the  cause  is  well  decided,  will  be  aigned 
answer,  and  pleadings,  and  also  the  facts  in  that  shape ;  not,  whether  the  decree 
on  which  the  court  founds  its  decree,  is  right  or  wrong  on  the  face  of  it  The 
But  in  America,  the  decree  does  not  ordi-  cases  of  error  apparent,  found  in  the 
narily  recite  either  the  bill,  or  answer,  or  books,  are  of  this  sort ;  an  infant  not 
pleadings ;  and  generally  not  the  facts  having  a  day  to  show  cause,  &c ;  not 
on  which  the  decree  is  founded.  But  merely  an  erroneous  judgment"  s.  f. 
with  us  the  bill,  answer,  and  other  plead-  Haig  v.  Homan,  8  CI.  &  Fin.  320.  [In  the 
ings,  together  with  the  decree,  constitute  American  courts,  where  the  English  prac- 
what  is  properly  considered  the  record,  tice  of  reciting  the  proceedings  in  the 
And,  therefore,  in  truth,  the  rule  in  each  decree  does  not  prevail,  the  proceedings 
country  is  precisely  the  same  in  legal  themselves  are  the  subject-matter  of  re- 
effect;  although  expressed  in  different  vision  in  a  bill  of  review,  to  the  same 
language;  viz.,  that  the  bill  of  review  extent,  and  in  the  same  manner,  as  if 
must  be  founded  on  some  error  apparent  they  were  stated  on  the  face  of  the  de- 
upon  the  bill,  answer,  and  other  pleadings  cree,  in  conformity  with  the  English  prac- 
and  decree  ;  and  that  you  are  not  at  tice.  Tomlinson  v.  McKaig,  6  Gill,  256.] 
liberty  to  go  into  the  eridence  at  large, 

(a)  Bufflngton  v.  Harvey,  06  U.  S.  99 ;  Putnam  r.  Day,  22  WalL  Oa 


§  407-409.]  BILLS  OF  BEVIEW.  853 

court  has  pronoimced  in  effect,  that  it  is  not  erroneous.^  The 
same  objection  does  not  apply  (as  we  shall  presently  see)  where 
the  bill  of  leyiew  is  for  matter  of  new  discovered  evidence.^ 

§  408  a.  A  bill  of  review  also  lies  only  after  a  final  decree  ;  for 
the  court  may,  if  the  decree  be  only  interlocutory,  afterwards  and 
before  a  final  decree  vary  or  rescind  it.  But  a  decree  is  final  in  the 
sense  of  the  rule,  which  finally  adjudicates  upon  all  the  merits  of 
the  controversy,  and  leaves  nothing  further  to  be  done,  but  the  ex- 
ecution of  it.  Thus,  for  example,  a  decree  of  foreclosure  and  sale^ 
upon  a  bill  brought  by  a  mortgagee  for  a  foreclosure  and  sale 
(according  to  the  practice  in  many  states  in  America),  is  final, 
and  t^e  sale  is  but  in  the  nature  of  an  execution.^ 

§  409.  No  persons,  except  the  parties  and  their  privies  in  repre- 
sentation, such  as  heirs,  executors,  and  administrators,  can  have  a 
bill  of  review,  strictly  so  called.^  But  other  persons  in  interest, 
and  in  privity  of  title  or  estate,  who  are  a^rieved  by  the  decree, 
such  as  devisees,  and  remainder-men,  are,  as  we  shall  presently 
see,  entitled  to  maintain  an  original  bill  in  the  nature  of  a  bill  of 
review,  so  far  as  their  own  interests  are  concerned.^  Of  course  no 
persons,  but  persons  having  an  interest,  are  entitled  to  maintain  a 
bill  of  review.^  And  even  persons,  having  an  interest  in  the  cause, 
if  not  aggrieved  by  the  particular  errors  assigned  in  the  decree,  can- 
not maintain  a  bill  of  review,  however  injuriously  the  decree  may 
affect  the  rights  of  third  persons.^  But  with  this  exception,  it  may 
be  generally  stated,  that  all  the  parties  to  the  original  bill  ought 
to  join  in  a  bill  of  review.^ 

1  Mitf.  Eq.  FL  bj  Jeremy,  88 ;  Cooper,  not  a  deTisee  be  aggrieved,  or  a  remaln- 

Eq.  Fl.  91,  92.  derman  ? 

»  Po«t,  S  418.  »  Mitf.-Eq.  PI.  by  Jeremy,  92 ;  Wyatt, 

•  WhiUng  p.  Bank  of  United  States,  Pr.  Reg.  98,  100;  Post,  §  422;  [Turner 
18  Peters,  6.  15;  Ray  r.  Law,  8  Cranch,  ».  Berry,  8  Gilinan,  641;  Singleton  v. 
179;    Jenkins    v.    Eldredge,    8    Story,  Singleton,  8  B.  Mon.  340.] 

299.  •  Webb  v.  Pell,  8  Paige,  868.     [The 

*  Gilb.  For.  Rom.  184 ;  Wyatt,  Pr.  petition  from  one,  not  a  party,  to  open 
Reg.  95 ;  Slingsby  v.  Hale,  1  Ch.  Gas.  the  sale  in  a  foreclosure  suit,  must  state 
ItL  The  language  of  Gilbert,  in  For.  the  interest  of  such  party  in  the  premises, 
Rom.  186,  is  very  broad,  and  requires  and  no  interest  not  thus  stated  will  be 
qualification.  It  is,  "None  but  parties  allowed  to  be  set  up  at  the  hearing.  Day 
and  privies,  as  heirs,  executors,  or  ad-  v»  Lyon,  8  Stock.  331.] 

mhilstrators,  can  hare  this  bill  of  review,         ?  Thomas  o.  Hanrie,  10  Wheat.  146 ; 
■iooe  nobody  else  can  be  aggrieved  by    Mitf.  Eq.  PI.  by  Jeremy,  205. 
>Qch  decree,  because  it  can  only  be  re-        ^  Bank  of  United  States  v.  White,  8 
▼ived  upon  snch  privies."    Why  may    Peters,  262. 
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§  410.  A  bill  of  review  for  errors  apparent  upon  the  face  of  the 
record  will  not  lie  after  the  time  when  a  writ  of  error  could  be 
brought ;  for  courts  of  equity  govern  themselves  in  this  particular 
by  the  analogy  of  the  common  law  in  regard  to  writs  of  error.^ 
Hence,  in  England,  where  writs  of  error  must  be  brought  within 
twenty  years  after  a  judgment,  unless  in  certain  cases  of  disabili- 
ties, the  like  limitation  is  adopted  in  courts  of  equity  as  to  bills  of 
review  for  errors,  apparent  on  the  face  of  decrees.  For  the  same 
reason,  in  the  courts  of  the  United  States,  bills  of  review  for  errors, 
apparent  upon  the  face  of  decrees,  are  limited  to  five  years,  that 
being  the  limitation  of  writs  of  error  upon  judgments  at  law.^  So, 
for  the  like  reason,  a  fine  and  non-claim  for  five  years,  if  the^  lias 
been  no  impediment  to  the  remedy,  will  be  a  bar  to  a  bill  of  review 
respecting  the  same  lands.^ 

§  411.  Error  in  matter  of  form  only,  although  apparent  on  the 
face  of  a  decree,  seems  not  to  have  been  considered  as  a  sufficient 
ground  for  reversing  the  decree.  And  matter  of  abatement  has 
been  also  treated  as  not  capable  of  being  shown  for  error  to  re- 
verse a  decree.* 

§  412.  Secondly.  A  bill  of  review  may  be  brought  upon  the 
discovery  of  new  matter ;  such,  for  example,  as  the  discovery  of  a 
release,  or  a  receipt,  which  would  change  the  merits  of  the  claim, 
upon  which  the  decree  was  founded.^  But  leave  of  the  court  must 
be  obtained,  before  a  bill  of  review  can  be  filed  on  this  ground ; 
which  leave  to  file  it  will  not  be  granted  without  an  afiSidavit,  that 
the  new  matter  could  not  be  produced  or  used  by  the  party  ckdm- 

i  Smith  o.  Clay,  AmUer,  645 ;  8.  o.  8  tfane  from  the  day  of  the  rendition  of  the 

Bro.  Ch.  hy  Belt,  689,  note ;  Mitf.  £q.  decree,  and  not  from  the  first  day  of  the 

PL  by  Jeremy,  88 ;  Cooper,  £q.  PI.  91-  term,   and  process  was  issued  and  re- 

93;  Wyatt,  Pr,  Reg.  97,  98;  Lytton  v»  turned  to  the  next  term  of  the  court,  it 

Lytton,4  Bro.  Ch.  441 ;  Kelly  v.  Lennon,  was  held,  in  Ohio,  that  the  bill  was  filed 

1  Jones  &  Lat.  806.    [In  New  York  it  is  in  season.    Nolan  v.  Urmston,  17  Ohio, 

held,  that  a  bill  of  review  cannot  be  170.] 

brought  after  the  time  allowed  by  Uiw,  «  Cooper,  Eq.  PI.  91 ;  Mtf.  Eq.  PL 

for  appealing  from  the  decree.    Boyd  p.  by  Jeremy,  260,  251. 

Yanderkemp,  1  Barb.  Ch.  278.]  «  Mitf.  Eq.  PI.  by  Jeremy,  85 ;  Cooper, 

*  Thomas  v.  Harrie,  10  Wheat  146.  Bq.  PI.  96 ;  Hartwell  ».  Townsend,  6  Bro. 

[And  see  Massie  v,  Graham,  8  McLean,  Pari.  289 ;  b.  c.  2  Bro.  Pari.  107,  TomliD's 

41 ;  Gullett  v,  Housh,  7  Blackf.  62 ;  Kay  ed. ;  Slingsby  v.  Hale.  1  Ch.  Cas.  122  ; 

r.  Watson,  17  Ohio,  27.    Where  a  bill  of  a.  c.  1  Eq.  Abr.  169. 

review  was  filed  within  five  years  from  &  Cooper,  Eq.  PI.  91 ;  Standish  v.  Rad- 

the  day  on  which  the  decree  sought  to  be  ley,  2  Atk.  178;  Wyatt,  Pr.  Reg.  98; 

reversed,  was   rendered,   counting   tlie  Gilb.  For.  Rom.  186, 187. 
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ing  the  benefit  of  it  in  the  original  cause.  The  affidavit  mast  also 
state  the  natnre  of  the  new  matter,  in  order  that  the  court  may 
exercise  its  judgment  upon  its  relevancy  and  materiality.^ 

§  418.  Both  of  these  considerations,  to  which  the  affidavit  ap- 
plies, are  indispensable.  In  the  first  place,  the  new  matter  must 
be  relevant  and  material,  and  such  as,  if  known,  might  probably 
have  produced  a  different  determination^^  In  other  words,  it 
must  generally  be  new  matter,  to  prove  what  was  before  in  issue, 
and  not  to  prove  a  title  not  before  in  issue  ;  not  to  make  a  new 
case,  but  to  establish  the  old  one.'  In  the  next  place,  the  new 
matter  must  have  first  come  to  the  knowledge  of  the  party,  after 
the  time  when  it  could  have  been  used  in  the  cause  at  the  original 
hearing.  Lord  Bacon's  Ordinance  says,  in  one  part,  it  must  be 
*'*'  after  the  decree."  But  that  seems  corrected  by  the  subsequent 
words,  ^*  and  could  not  possibly  have  been  used  at  the  time  when 
the  decree  passed,'*  which  words  point  to  the  period  of  the  publi- 
cation of  the  testimony.  And,  accordingly,  it  is  now  the  estab- 
lished exposition  of  the  Ordinance,  that  the  new  matter  shall  not 
have  been  discovered  until  after  publication  has  passed.^ 

§  414.  In  the  next  place,  another  qualification  of  the  rule, 
quite  as  important  and  instructive,  is,  that  the  matter  must  not 
only  be  new,  but  it  must  be  such,  as  the  party,  by  the  use  of 
reasonable  diligence,  could  not  have  known ;  for  if  tjiere  be  any 
laches  or  n^ligence  in  this  respect,  that  destroys  the  title  to  the 
relief.*  (a) 

1  Cooper,  Eq.  PL  92;  Mitf.  £q.  PI.  Johns.  Ch.  488;  Liyingston  v.  Habbs,  8 

by  Jeremy,  84 ;  Qilb.  For.  Rom.    186-  Johns.  Ch.  124.    Lord  Hardwicke  Is  le- 

188 ;  Wyatty  Pr.  Reg.  06.  ported  to  have  said,  that  the  words  of 

s  Mitf.  Eq.  PI.  by  Jeremy,  84,  86;  Lord  Bacon  are  dark.    But  that  the  con- 

Wyatt,  Pr.  Reg.  96 ;  Ord  v.  Noel,  6  Mad.  stniction  has  been,  that  the  new  matter 

127 ;  Blake  v.  Foster,  2  Molloy,  867 ;  must  have  come  to  the  knowledge  of  the 

Wiser  v.   Blachly,  2  Johns.  Ch.    488;  party  after  publication  passed.    Patter- 

Liringston  v.  Hubbs,  8  Johns.  Ch.  124.  son  v.  Slaughter,  Ambler,  293 ;  Norris  v. 

s  Dexter  o.  Arnold,  6  Mason,  803 ;  Le  Neve,  3  Atk.  26.    [If  the  newly  dis- 

TouDg  r.  Keighly,  16   Yes.    848,  864.  coyered  evidenoe  was  known  to  the  solic- 

But  see  Partridge  v.  Usbome,  6  Russ.  itor  of  the  plaintiff  in  season  to  be  used, 

195.  but  was  not  known  to  the  plaintiff  him- 

♦  I>ezter  r.  Arnold,  6  Mason,  808;  self,  a  bill  of  review  will  not  be  granted. 

Mitf,  Eq.  PI.  by  Jeremy,  84,  86;  Ord  v.  Greenlee  r.  McDowell,  4  Ired.  Eq.  481.] 

Noel,  6  Mad.  127 ;   Wiser  p.  Blachly,  2  »  Dexter  v.  Arnold,  6  Mason,    312» 

(a)  Rubber  Co.  v,  Goodyear,  9  Wall,  quired  to  give  evidence  that  the  knowl- 
806.  An  infant  who  petitions  for  leave  edge  of  the  facts  relied  upon  could  not 
to  file  a  bill  of  review,  wHl  not  be  re-    have  been  previously  obtamed  by  reason- 
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§  415.  It  has  been  remarked  by  Lord  Redesdale,  that  '^  It  has 
been  questioned,  whether  the  discovery  of  new  matter,  not  in 
issue  in  the  cause,  in  which  a  decree  has  been  made,  could  be  the 
ground  of  a  bill  of  review;  and  whether  the  new  matter,  on 
which  bills  of  review  have  been  founded,  has  not  always  been 
new  matter  to  be  used  as  evidence  to  prove  matter  in  issue,  ia 
some  manner,  in  the  original  bilL  A  case,  indeed,  can  rarely 
happen,'  in  which  new  matter  discovered  would  not  be,  in  some 
degree,  evidence  of  matter  in  issue  in  the  original  cause,  if  the 
pleadings  were  properly  framed.  Thus,  if  after  a  decree,  founded 
on  a  revocable  deed,  a  deed  of  revocation  and  new  limitation  were 
discovered ;  as  it  would  be  a  necessary  allegation  of  title  under 
the  revocable  deed,  that  it  had  not  been  revoked,  the  question  of 
revocation  would  have  been  in  issue  in  the  original  cause,  if  the 
pleadings  had  been  properly  framed.  So,  if,  after  a  decree, 
founded  on  a  supposed  title  of  a  person  claiming  as  heir,  a  settle- 
ment or  will  were  discovered,  which  destroyed  or  qualified  that 
title,  it  would  be  a  necessary  allegation  of  the  title  of  the  person 
claiming  as  heir,  that  the  ancestor  died  seised  in  fee-simple, 
and  intestate.  But  if  a  case  were  to  arise,  in  which  the  new 
matter  discovered  could  not  be  evidence  of  any  matter  in  issue  in 
the  original  cause,  and  yet  clearly  demonstrated  error  in  the  de- 
cree, it  should  seem,  that  it  might  be  used  as  ground  for  a  bill  of 
review,  if  relief  could  not  otherwise  be  obtained.  It  is  scarcely 
possible,  however,  that  such  a  case  should  arise,  which  might  not 
be  deemed  in  some  degree  a  case  of  fraud,  and  the  decree  im- 
peachable on  that  ground.     In  the  case,  where  the  doubt  before 

820,  321 ;  [Massie  v,  Oraham,  8  McLean,  0*Brien,  2  Ball  &  B.  140»  and  Blake  v. 

41;   Jenkins  v.  Brewitt,  7  Blackf.  329;  Foster,  2  Ball  &  B.  467,  461.    It  wu 

Stevens  v.  Hey,  15  Ohio,  818 ;  Hughes  v.  fully  recog:ni2ed  by  Mr.  Chancellor  Kent, 

Jones,  2  Md.  Ch.  Dec.  298 ;  Robinson  p.  and  received  the  sanction  of  his  high  an* 

Sampson,  26  Maine,  11;]    Bingham  r.  thority  in  Wiser  r.  Blachly,  2  Johns.  Ch. 

Dawson,  Jac.  243 ;  Livingston  v.  Hubbs,  488,  and  Barrow  v.  Rhinelander,  8  Johiu. 

8  Johns.  Ch.  124;  Pendleton  v.  Fay,  8  Ch.  120.    And  in  the  very  recent  case  of 

Paige,  204 ;  Ord  v.  Noel,  6  Mad.   127.  Bingham  o.  Dawson,  Jac.  248,  Lord  Ei- 

That  doctrine  was  expounded  and  ad-  don  infused  into  it  additional  vigor.   See, 

hered  to  by  Lord  Eldon  in  Toung  v.  also,  Hodson  t^.  Ball,  11  Sim.  466,463; 

Keighly,  16  Ves.  848,  and  was  acted  upon  a.  o.  1  Phill.  177, 182;  Ante,  §  888. 
by   Lord   Manners,   in    Barrlngton    r. 

able  diligence.    In  re  Hoghton,  L.  R.  18    obtain  leave  of  court  in  order  to  file  a 
Eq.  678.    In  this  case  it  was  doubted    bill  of  review, 
whether  it  is  necessary  for  an  infant  to 
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mentioned  appears  to  have  been  stated,  the  new  matter  discov- 
ered and  alleged  as  ground  for  a  bill  of  review,  was  a  purchase 
for  valuable  consideration,  without  notice  of  the  plaintiff's  title. 
This  could  only  be  used  as  a  defence.  And  it  seems  to  have  been 
thonght,  that,  although  it  might  have  been  proper,  under  the 
circttmstances,  if  the  new  matter  had  been  discovered  before  the 
decree,  to  have  allowed  the  defendant  to  amend  his  answer,  and 
put  it  in  issue ;  yet  it  could  not  be  made  the  subject  of  a  bill  of 
review ;  because  it  created  no  title  paramount  to  the  title  of  the 
plaintiff,  but  merely  a  ground  to  induce  a  court  of  equity  not  to 
interfere.^  And  where  a  settlement  had  been  made  on  a  mar- 
riage in  pursuance  of  articles,  and  the  settlement  following  the 
words  of  the  articles  had  made  the  husband  tenant  for  life,  with 
remainder  to  the  heirs  male  of  his  body  ;  and  the  husband,  claim- 
ing as  tenant  in  tail  under  the  settlement,  had  levied  a  fine  and 
devised  to  trustees,  principally  for  the  benefit  of  his  son ;  and  the 
trustees  had  obtained  a  decree  to  carry  the  trusts  of  the  will  into 
execution  against  the  son;  the  son  afterwards,  on  discovery  of 
the  articles,  brought  a  bill  to  have  the  settlement  rectified  accord- 
ing to  the  articles,  and  a  decree  was  made  accordingly.^  In  this 
case,  the  new  matter  does  not  appear  to  have  been  evidence  of 
matter  in  issue  in  the  first  cause,  but  created  a  title  adverse  to 
that  on  which  the  first  decree  was  made."  ^ 

1  Tonng  V.  Keighlj,  16  Yes.  8i8, 354.  matter,  not  evidence,  that  is,  not  in  issue 
s  Roberts  v.  Kingsly,  1  Yes.  288.  in  the  original  cause,  but  clearly  demon- 
«  Mitf .  Eq.  PI.  by  Jeremy,  86-87,  and  strating  error  in  the  decree,  may  support 
cases  there  cited;  Gilb.  For.  Rom.  186.  a  bill  of  review,  if  it  is  the  only  mode  of 
This  subject  which  seems  involred  in  obtaining  relief;  still  it  must  be  ad- 
some  difficulty,  was  a  good  deal  inresti-  mitted,  that  the  general  rule  is,  that  the 
gated  in  the  case  of  Dexter  v.  Arnold,  6  new  matter  must  be  such  as  is  relevant 
Mason,  313,  where  the  court  said :  "  Upon  to  the  original  case  in  issue.  Lord  Hard- 
another  point  perhaps  there  is  not  a  uni-  wicke,  in  Norris  o.  Le  Neve,  8  Atk.  88, 
formity  of  opinion  in  the  authorities.  I  86,  is  reported  to  have  admitted,  that  a 
allude  to  the  distinction  taken  in  an  anon-  bill  of  review  might  be  founded  upon 
ymous  case  in  2  Freem.  81,  where  the  new  matter,  not  at  all  in  issue  in  the 
chancellor  said.  '  that  where  a  matter  of  former  cause,  which  seems  contrary  to 
fact  was  particularly  in  issue  before  the  his  opinion  in  Patterson  v.  Slaughter, 
former  hearing  though  you  have  ntw  Ambler,  293,  or,  upon  matter,  which 
prm/ot  that  matter,  upon  that  you  shall  was  in  issue  but  discovered  since  the 
never  have  a  bill  of  review.  But  where  hearing.  But  the  very  point  in  2  Free- 
a  new  fact  is  alleged,  that  was  not  at  the  man,  81  (if  I  rightly  understand  it),  is, 
former  hearing,  there  it  may  be  a  ground  that  a  newly  discovered  fact  is  ground 
for  a  bill  of  review.'  Now,  assuming  for  a  bill ;  but  not  newly  discovered  evid- 
tbat  under  certain  circumstances,  new  ence  in  proof  of  any  fact  ahready  in  issue. 
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§  416.  The  doctrine  here  asserted  by  Lord  Redesdale  seems 
now  to  be  fully  confirmed;  and  it  has  been  established,  that 
matter  discovered  after  a  decree  has  been  made,  aithoo^  not 

This  seems  to  me  at  yariaDoe  with  Lord  be  glad  to  know,  that  it  has  always  been 
Bacon's  Ordinance ;  for  it  is  there  said,  adhered  to.    It  is  certain,  that  cnmuisr 
that  there  may  be  a  review  upon  '  new  tive  written  evidence  has  been  admitted ; 
matter,  which  hath  arisen  in  time  after  and  even  written  evidence  to  cootradkt 
the  decree/  and  also  'upon  tiao  ffroof,  the  testimony   of  a  witness.    That  was 
tliat  has  come  to  light  after  the  decree  the  case  of  Attorney  General  v.  Torner, 
made,  and  could  not  possibly  have  been  Ambler,  687.    Willan  v.  Will&n,  16  Vet. 
used  at  the  time  when  the  decree  passed.'  72, 88,  supposes  that  new  testimooy  of 
It  is  also  contrary  to  what  Lord  Hard-  witnesses  may  be  admissible.     If  it  be 
wicke  held  in  the  cases  dted  from  3  Atk.  admissible  (upon  which  I  am  not  called 
88,   and  Ambler,   293.    Lord  Eldon   in  to  decide),  it  ought  to  be  receiTed  with 
Young  V.  Keighly,  16  Yes.  818,  853,  said :  extreme  caution,  and  only  when  it  is  of 
'The   ground   (of  a  bill   of  review)  is  such  a  nature  as  ouglit  to  be  dedsive 
error,  apparent  on  the  face  of  the  decree,  proof.    There  is  so  much  of  just  reason- 
or  new  evidence  of  a  fact  materially  press-  ing  in  the  opinion  of  the  Court  of  Ap- 
ing upon  the  decree,  and  discovered  at  peals  of  Kentucky  on  this  subject,  that  I 
least  after  publication  in  the  cause.    If  should  hesitate  long  before  I  should  act 
the  foct  had  been  known  before  publica-  against   it."    See  also  Bespass  v.  Mo- 
tion, though  some  contradiction  appears  Clanahan,  Hardin  (Ky.),  842;  Gilb.  For. 
in  the  cases,  there  is  no  authority,  that  Rom.  186 ;  and  the  doctrine  of  Lord  El- 
new   evidence    would    not    be    sufScient  don  in  Young  v.  Keighly,  18  Ves.  854; 
ground.'    That  was  also  the  opinion  of  Livingston  v.  Hubbs,  8  Johns.  Ch.  124. 
Lord  Manners,  in  Blake  t^.  Foster,  2  Ball  The  court  has  refused  its  leave  to  file  s 
&  B.  457.    Mr.  Chancellor  Kent,  in  Liv-  bill  of  review,  where  it  would  have  been 
ingston    v.    Hubbs,    8  Johns.   Cli.   124,  the  means   of   introducing  an  entirely 
adopted  the    like   conclusion,   and    he  new  case,  of  the  matter  of  which  the 
seemed  to  think,  that  such  new  evidence  plaintiil  was  sufficiently  well  apprised  of 
must  not  be  a  mere  accumulation  of  wit-  to  have  been  able,  with  the  exertion  of 
nesses  to  the  same  &ct ;  but  some  strin-  reasonable  diligence,  to  have  brought  the 
gent   written    evidence   or   newly    die-  same  at  first  completely  before  tlie  court, 
covered  papers.    Gilbert,  in  his  Forum  Toung  v.  K«ghly,  16  Ves.  848.    And 
Roman um,  ch.  10,  p.  186,  leans  to  the  see  Ord  v.  Noel,  6  Mad.  127,  and  Binghsm 
same  limitation ;  for  he  says,  that  in  bills  v.   Dawson,  Jac.  248,  which,   although 
of  review, '  tliey  can  examine  to  nothing,  cases  relating  to  supplemoital  bills  in 
that  was  in  the  original  cause,  unless  it  the  nature   of  bills  of  review,  illustrate 
be  matter  happening  subsequent,  which  this  principle.    See  also  Ludlow  p.  Lord 
was  not  before  in  issue,  or  upon  matter  Macartney,  2  Bro.  P.  C.  67,  Tomhns'  ed. ; 
of  record  or  writing  not  known  before ;  Le  Neve  v.  Norris,  2  Bro.  P.  0.  73,  Tom- 
for  if  the  court  should  give  them  leave  Uns'  ed. ;  M'Niell  v.  Cahill,  2  Bligh,  228; 
to  enter  into  proofs  upon  the  same  points,  Roberts  v.  Kingsly  1  Ves.  238.    If  this 
that  were  in  issue,  that  would  be  under  last  case  is  accurately  reported,  the  bill 
the  same  mischief  as  the  examination  of  seems  to  have  been  filed  without  thepre- 
witnesses  after  publication,  and  an  inlet  vious  leave  of  the  court;   and  on  the 
into  manifest  perjury.'    There  is  much  hearing,  an  inquiry  was  directed  as  to 
good  sense  in  such  a  distinction  operat-  the  fact  of  the  discovery  of  the  Articles, 
ing  upon  the  discretion  of  the  court  in  8ee  Young  r.  Keighly,  16  Ves.  848. 
refusing  a  bill  of  review ;  and  I  should 


1 
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capable  of  being  used  as  evidence  of  anything,  which  was  pre- 
viously in  issue  in  the  cause,  but  constituting  an  entirely  new 
issue,  may  yet  be  the  subject  of  a  bill  of  review,  or  of  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review.^ 

§  417.  In  the  next  place,  there  is  another  important  qualifica- 
tion, which  is  indeed  deducible  from  the  very  language  of  Lord 
Bacon's  ordinance;  and. that  is,  that  the  granting  of  such  a  bill 
of  review  for  a  new-discovered  evidence,  is  not  a  matter  of  right, 
but  it  rests  in  the  sound  discretion  of  the  court.  It  may,  there- 
fore, be  refused,  although  the  facts,  if  admitted,  would  change  the 
decree,  where  the  court,  looking  to  all  the  circumstances,  shall 
deem  it  productive  of  mischief  to  innocent  parties,  or  for  any 
other  cause  unadvisable.' 

§  418.  A  bill  of  review  upon  new-discovered  matter  has  been 
permitted  even  after  an  affirmance  of  the  decree  in  parliament. 
As  where,  after  a  decree  dismissing  a  bill,  and  which  dismissal 
was  affirmed  in  the  House  of  Lords,  a  bill  of  review  was  brought 
for  discovery  of  a  deed,  said  to  be  burnt  pending  the  appeal,  which 
made  out  the  plaintiff's  title ;  and  the  bill  was  in  order  that  after 
such  discovery,  the  plaintiff  might  apply  to  the  Lords  for  relief ; 
the  defendant  demurred  to  the  bill :  but  the  demurrer  was  over- 
ruled, and  the  defendant  ordered  to  answer.  And  a  bill  of  review 
may  be  brought  after  one  bill  of  review  already  filed ;  as  if  upon 
a  bill  of  review  a  decree  has  been  reversed,  another  bill  of  review 
may  be  brought  upon  the  decree  of  reversal.*  But,  if  a  demurrer 
has  been  allowed  to  a  bill  of  review,  a  new  bill  of  review  upon  the 
same  ground  will  not  be  allowed.* 

§  419.  We  have  already  seen  that  a  bill  of  review  for  error  ap- 
parent on  the  face  of  a  decree,  must  be  brought  within  the  same 
period,  which  limits  writs  of  error  at  law.*    The  question  may 

1  Partridge  9.  Usborne,  6  Ross.  195;  182;  Ante,  §888;  Poet,  §421;  [Massiev. 

[Maseie  v.  Graham,  3  McLean,  41.]    But  Graham,  8  McLean,  41 ;  P.  &  M.  Bank  o. 

fice  Young  v.  Keighly,  16  Ves.  864.  Dundas,  10  Ala.  661 ;  Taylor  r.  Taylor, 

*  Bennet  v.  Lee,  2  Atk.  628 ;  Wilson  1  Mac.  &  Gord.  405.] 

r.  Wehb,  2  Cox,  3;  Toung  v,  Keighly,  16  <  Cooper,  Eq.  PI.  92,  and  cases  there 

Ve«.  848 ;  Perry  v.  Phelips,  17  Ves.  176-  cited  ;  Mitf.  Eq.  PI.  by  Jeremy,  88.    But 

178  ;  Ord.  r.  Noel,  6  Mad.  127 ;  Partridge  see  Stafford  i\  Bryan,  2  Paige,  45. 

r.  Usbome,  5  Ruaa.  246 ;  Dexter  r.  Ar-  *  Mitf.  Eq.  PI.  by  Jeremy,  88 ;  Cooper, 

nold,  6  Mason,  315 ;  Thomas  i;.  Harvie,  Eq.  PI.  98 ;  Dunny  v.  FUmore,  1  Vem. 

10  Wheat.  146 ;  Wood  v.  Mann,  2  Sum-  185. 

ner.  316 ;  Ante,  §  412.    See  Hodson  v.  ^  Ante,  §  410. 
Ban,  11  Sim.  456,  468 ;  8.  c.  1  Phill.  177, 
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arise,  whether  the  like  limitation  applies  to  bills  of  review  npan 
new-discovered  facts  and  evidence.  There  can  be  no  doabt  that 
it  will  be  a  good  bar,  that  the  bill  of  review  is  not  brought  within 
the  period  limited  for  writs  of  error,  after  the  discovery  of  the 
new  facts  or  evidence.  But  the  point,  intended  to  be  stated,  is, 
whether  any  bill  of  review  will  lie  after  the  lapse  of  that  period, 
from  the  time  of  making  the  decree,  although  the  bill  of  review 
is  brought  within  the  prescribed  period  after  the  discovery  of  the 
new  facts  or  evidence.  There  does  not  seem  to  be  any  decision 
settling  the  point ;  and,  as  the  allowance  of  .a  bill  of  review  for 
new-discovered  evidence  is  discretionary  with  the  court,  it  is 
scarcely  probable,  that  it  will  arise  in  judgment,  as  the  lapse  of 
time  will  always  have  great  weight  with  the  court  in  refusing  the 
application,  in  connection  with  the  other  circumstances.^ 

§  420.  Let  us  now  consider  the  frame  of  a  bill  of  review.  In  a 
bill  of  this  nature,  it  is  necessary  to  state  the  former  bill,  and  the 
proceedings  thereon;  the  decree,  and  the  point,  in  which  the 
party  exhibiting  the  bill  of  review  conceives  himself  aggrieved  by 
it ;  and  the  ground  of  law,  or  matter  discovered,  upon  which  he 
seeks  to  impeach  it.^  And  if  the  decree  is  impeached  on  the  latter 
ground,  it  seems  necessary  to  state  in  the  bill  the  leave  obtained 
to  file  it,  and  the  leave  of  the  discovery.^  It  has  been  doubted, 
whether,  after  leave  given  to  file  the  bill,  the  fact  of  discovery  is 
traversable.  But  this  doubt  may  be  questioned,  if  the  defendant 
to  the  bill  of  review  can  offer  evidence,  that  the  matter  alleged 
in  the  bill  of  review  was  within  the  knowledge  of  the  party,  who 
might  have  taken  the  benefit  of  it  in  the  original  cause.^  The  bill 
may  simply  pray,  that  the  decree  may  be  reviewed,  and  reversed 
in  the  point  complained  of,  if  it  has  not  been  carried  into  execu- 
tion.^ If  it  has  beien  carried  into  execution,  the  bill  may  also  pray 
the  further  decree  of  the  court  to  pay  thie  party  complaining  of 
the  former  decree  into  the  situation,  in  which  he  would  have  been 
if  that  decree  had  not  been  executed.®  If  the  bill  is  brought  to 
review  the  reversal  of  a  former  decree,  it  may  pray  that  the  origi- 
nal decree  may  stand.^     The  bill  may  also,  if  the  original  suit  has 

1  The  point  was  before  the  Supreme  ■  Ibid. 
Court  in  Thomas  v.  Harrie,  10  Wheat.  *  Ibid. 
146, 151 ;  but  the  court  left  it  undecided.  ^'  Ibid. 
See  also  Mitf.  Eq.  PI.  by  Jeremy,  88;  «  Ibid. 
Cooper,  Eq.  PI.  92,  98.  '^  Mitf.  Eq.  H.  by  Jeremy,  88-90,  and, 

s  Mitf.  Eq.  PI.  by  Jeremy,  88,  89;  cases  there  cited;  Cooper,  Eq.  PI.  96; 

Cooper,  Eq.  PI.  95.   *       '  Dexter  v.  Arnold,  5  Mason,  808,  909.   In 
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become  abated,  be  at  the  same  time  a  bill  of  revivor.^  A  supple- 
mental bill  may  likewise  be  added,  if  any  event  has  happened, 
'W'liich  requires  it ;  and  particularly,  if  any  person,  not  a  party  to 
the  original  suit,  becomes  interested  in  the  subject,  he  must  be 
made  a  party  to  the  bill  of  review  by  way  of  supplement.^  It 
may  be  added,  that  all  the  parties  to  the  original  bill  ought  to  be 
made  parties  to  the  bill  of  review ;  for  it  is  a  principle  of  natural 
justice-,  that  no  one  ought  to  be  affected  by  any  decree  without 
his  first  being  heard.' 

§  421.  Thirdly ;  bills  in  the  nature  of  bills  of  review.  It  has 
been  already  stated  that  the  only  distinction  between  bills  of 
review  and  biUs  in  the  nature  of  bills  of  review,  consists  in  the 
enrolment  or  non-enrolment  of  the  decree.  In  the  former  case,  a 
bill  of  review  is  proper ;  in  the  latter  case,  a  bill  in  the  nature  of 
a  bill  of  review.*    As,  however,  a  decree  not  signed  and  enrolled 

Dexter  r.  Arnold,  5  Mason,  806,  800,  the  I  should  think  inaccurately,  reported, 
court,  upon  the  hearing  of  the  petition  seems  to  me  to  support  the  same  con- 
fer leave  to  file  a  bill  of  review,  allowed  elusion.  It  has  been  relied  on  bj  the 
the  adverse  party  to  file  counter  affi-  best  text-writers  for  that  purpose.  Lord 
davits.  On  that  occasion,  the  court  said :  Redesdale,  in  his  original  work  on  Equity 
**  This  course,  though  not  very  common.  Pleadings  (Mitf.  £q.  PI.  80,  2d  edition), 
is,  as  I  conceive,  perfectly  within  the  stated  the  point  as  one  which  may  be 
range  of  the  authority  of  the  court  ,*  and  doubted ;  but  upon  principle  I  cannot  see 
may  be  indispensable  for  a  just  exercise  how  that  can  well  be.  And  in  the  last 
ofita  functions,  in  granting  or  withholding  edition  (the  third),  revised  by  his  lord- 
the  review.  If,  indeed,  it  were  doubtful,  ship,  I  find  that  he  has  questioned  tlie 
in  case  the  bill  of  review  should  be  propriety  of  such  a  doubt."  See  also 
allowed,  whether  the  defendants  could  Hanbury  v.  Stevens,  cited  in  note  {k)  to 
by  plea  or  answer  traverse  the  allegation  Mitf.  £q.  PI.  by  Jeremy,  80. 
in  such  bill,  that  the  matter  of  fact  is  ^  Ibid. 

new,  I  should  not  hesitate  to  inquire,  in  >  Mitf.  Eq.  PI.    by  Jeremy,  88-90 ; 

the  most  ample  manner,  into  the  truth  Hodson  v.  Ball,  11  Sim.  466,  463 ;  s.  c. 

of  such  allegation,  before  the  bUl  was  1  PhiU.  182 ;  Ante,  §  885. 

granted,  in  order  to  prevent  gross  in-  ^  Cooper,  Eq.  PI.  96. 

justice.    But  as  every  such  bill  of  review  ^•Ante,  §  403;  Cooper,  Eq.  PI.  88; 

must  contain  an  allegation,  that  the  mat-  Mitf.  Eq.  PI.  by  Jeremy,  90 ;  Standish  v. 

ter  of  fact  is  new,  it  seems  to  me  clear,  Radley.  2  Atk.  178 ;  Wyatt.  Pr.  Reg.  96 ; 

upon  principle,  that,  as  it  is  vital  to  the  Wiser  v.  Blachly,    2   Johns.   Ch.  488 ; 

relief,  it  is  traversable  by  plea  or  answer,  Smith  o.  Clay,  8  Bro.  Ch.  by  Belt,  689, 

and  must  be  proved,  if  not  admitted  at  note ;    s.  c.  Ambler,  646 ;    [Greenwich 

the  hearing.    In   Hanbury   v,    Stevens  Bank  i;.  Loomis,  2  Sandf.  Ch.  70.]    This 

(1784),  cited  by  Lord  Redesdale  (Mitf.  is  not  merely  a  formal  distinction ;  but  in 

Eq.  PI.  80,  3d  ed.  70;  Id.  4th  ed.  by  many  cases  it  is   connected    witli    the 

Jeremy,  80),  the  court  is  reported  to  have  rights  of  the  party.    Thus,  although  a 

held  that  doctrine.  The  case  of  Lewellen  bill  of  review  lies  for  errors  of  law  ap- 

V.  Mackworth,  2  Atk.  40,  and  Barnard,  parent  on  the  fcice  of  a  decree,  yet  it  has 

Ch.  446,  though  very  imperfectly,  and  as  never  been  decided,  that  a  bill  in  the 
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may  be  altered  or  reversed  upon  a  rehearing,  withont  the  assist- 
ance  of  a  bill  in  the  nature  of  a  bill  of  review,  if  there  is  sufficient 

nature  of  a  bill  of  review  lies  in  tach  a  by  the  rapplemental  bQl  was  eneDtially 
case  ;  for  the  proper  remedy  may  be  had  different  from  the  decree  pronounced  by 
by  a  rehearing.    In  Perry  v,  Phelipe,  17  the  vice-cbancellor  upon  the  original  biii 
Ves.  478,  Lord  Eldon  used  the  following  On  this  ground  it  was  insisted  that  the 
language :  "  I  farther  doubt,  upon  this  bill  ought  to  be  taken  off  the  file,  it  hay- 
case,  whether  a  bill  in  nature  of  a  bill  of  ing  been  filed  without  the  permission  of 
review  can  be  filed  upon  matter  of  law.  tlte  court.    In  answer  to  that  it  was  said, 
Where  the  decree   has   been   enrolled,  that  the  bill  was  not  a  supplemental  bHI 
there  a^  two  grounds  of  review :  error  in  the  nature  of  a  biU  of  review,  but  a 
apparent ;  and  new  facts,  or  facts  newly  supplemental  bill  in  aid  of  a  decree ;  and 
discovered.    In  the  first'  case,  the  plain-  a  passage  from   Mitford's  Treatise  on 
tiff  has  a  right  to  file  a  biU  of  review  ;  in  Pleading  was  referred  to,  which  it  is 
the  two  latter  cases,  he  must  have  the  stated,  that  a  supplemental  bill  may  be 
leave  of  the  court.    Where  the  objection  filed  in  aid  of  a  decree,  in  order  that  it 
is  upon  matter  of  law  apparent,  or  a  may  be  carried    fully   into   ezecntioD. 
mistake  in  law,  to  be  collected  from  all  Now  there  is  no  doubt  of  the  correctness 
the  pleadings  and  evidence,  the  decree  of  that  position,  but  the  question  is,  whst 
not  being  signed  and  enrolled,  it  is  the  is  the  province  of  a  supplemental  bill  in 
subject  of  a  rehearing ;  and  there  is  no  aid  of  a  decree  ?    I  apprehend  that  a 
occasion  for  a  bill  in  nature  of  a  bill  of  supplemental  bill  in  aid  of  a  decree  can- 
review,  unless  a  supplemental  bill  is  also  not  vary  the  principle  of  the  decree.    Its 
necessary    to   introduce  new  facts ;    in  province  is,  to  carry  out  the  principle  of 
which  case  the  cause  will  come  on  to  the  decree;  to  give  full  and  complete 
be  heard  upon  the  matter  of  that  supple-  effect  to  the  decree,  as  it  exists.    The 
mental  bill,  together  with  a  rehearing  of  instance  that  is  generally  given  of  a  sap- 
the  original  cause.    And  the  court  will  plemental  bill  in  aid  of  a  decree,  is  of 
vary  the  decree   upon  the   rehearing ;  tliis  description  ;  where  there  has  been  a 
taking  into   consideration  the   new  'or  decree  to  account,  but  directions  hsTO 
lately  discovered  facts.    Bat  I  apprehend  not  been   sufficiently  given   as  to  the 
there  is  no  instance  of  a  biU  in  nature  manner  of  accounting,  and  a  further  de- 
of  a  bill  of  review  upon  error  apparent."  cree  is  therefore  required  for  the  purpose 
Hodson  v.  Ball,  1  Phill.  177,  180.    In  of  supplying  this  defect ;  that  is,  of  carry- 
this  last   case,   Lord    Lyndhurst   said:  ing  into  full  effect  the  original  decree. 
"  The  original  bill  was,  as  far  as  related  In  the  case  that  was  cited,  of  Dormer  v. 
to  three  of  the  defendants,  a  bill  calling  Fortesque,  8  Atk.  124,  Lord  Hardwicke 
on  them,  as  executors  and  trustees,  to  states,  what  seems  to  be  the  foundation 
account ;  and  an  account  was  decreed  of  the  passage  in  Mitford,  '  that  supple- 
against  them  in  the  common  form.    The  mental  bills  are  often  brought  even  in 
supplementary  bill  stated,  that  afler  the  aid  of  a  decree  of  this  court ;'  and  be 
decree  had  been  carried  into  the  master's  illustrates  that  by  the  case  to  which  I 
office,  it  was  discovered,  for   the  first  have  referred,  for  he  says,  'as  in  a  de- 
time,  that  the  trustees  had  greatly  mis-  cree  to  account  for  want  of  full  directions 
conducted  themselves  in  the  management  before,'  and  the  very  case  of  Dormer  v. 
of  the  affairs  of  the  trust,  and  it  accord-  Fortesque,  seems  to  be  a  case  of  that 
ingly  prayed,  that  they  might  account  description,  because,  there,  tlie  original 
for  what,  except  for  their  wilful  neglect  decree  had  established  the  title,  but  there 
and  default,  might  have  come  to  their  was  a  doubt,  whether  the  court  would  be 
hands.    So  that  the  decree  prayed  for  justified  in  founding  on  that  decree  and 
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matter  to  alter  or  rererse  it,  appearing  upon  the  former  proceed- 
ings, the  new  investigation  of  the  decree  must  be,  or  at  least  usu- 
ally is,  brought  on  by  a  petition  for  a  rehearing,  when  there  is 
no  defect  to  be  supplied.^  (a) 

on  the  exifltitig  record,  an  order  that  the  use,  hut  for  what  they  might  have  re- 
party  should  account  for  the  rents  and  ceiTed,  had  it  not  been  for  their  wilAil 
profits  from  the  time  when  the  title  of  default.    This,  therefore,  cannot  be  con- 
the  plaintiff  had  accrued ;  and,  for  the  sidered  as  a  supplemental  bill  in  aid  of  a 
purpose  of  supplying  that  supposed  omis-  decree,  because  it  proceeds  upon  a  prin- 
sion,  the    supplemental   bill  was  filed,  ciple  quite  difierent  firom  that  of  the 
Lord  Hardwicke  was  of  opinion,  that  the  original  decree.  It  does  not  seek  to  carry 
proceedings  were  sufficient,  but  suppos-  out  that  decree ;  it  is  not  in  furtherance 
Ing,  he  said,  that  they  were  not,  the  of  that  decree,  but  for  the  accomplishment 
supplemental   bill   had   rendered   them  of  quite  a  different  object ;  and  I  tliink 
sufficient.    Now  that  was  strictly  a  sup-  the  plaintiff  himself  has  pronounced  his 
plemental  bill  for  the  purpose  of  carry-  own  opinion  of  the  nature  of  the  bill  upon 
ing  out  and  accomplishing  the  original  the  very  face  of  the  bill  itself,  for  he  has 
decree,  and  the  object  of  it,  not  for  the  introduced  an  averment,  that  the  supple- 
purpose  of  varying  the  principle  of  the  mental  matter  has  been  discovered  since 
decree;  and,  therefore, I  apprehend,  the  the  original  decree  was  pronounced, — 
distinction  is  that  which  I  have  stated, —  an  averment  which  is  necessary  for  the 
that  a  supplemental  bill  in  aid  of  a  decree  purpose  of  supporting  a  supplemental 
is  not  a  supplemental  bill  that  seeks  to  bill  in  the  nature  of  a  bill  of  review,  but 
vary  the  principle  of  the  decree,  but  one  which  is  not  required  in  a  supplemental 
which  takes  the  principle  of  the  decree  bill  in  aid  of  a  decree."   Ante,  §  338, 
as  the  basis,  and  seeks  merely  to  supply  361  a ;  Post,  §  422. 
any  omission  which  there  may  be  in  the  ^  Mitf .  Eq.  PI.  by  Jeremy,  90,  91 ; 
decree,  or  m  the  proceedings,  so  as  to  Cooper,  Eq.  PI.  89,  98 ;  Gilb.  For.  Rom. 
enable  the  court  to  give  full  efiect  to  its  188 ;  Wyatt,  Pr.  Reg.  96,  99  ,•  Standish 
decision.    Now  the  decree  prayed  for  in  v.  Radley,  2  Atk.  178 ;  Moore  v.  Moore, 
this  case  is  quite  contrary  to  the  principle  2  Ves.  598 ;  Perry  v.  Phelips,  17  Ves. 
of  the  original  decree.    The  original  de-  173, 176, 178 ;  Pendleton  u.  Fay,  3  Paige, 
cree  was  merely  for  a  common  account.  204 ;  Wiser  v,  Blachly,  2  Johns.  Ch.  488. 
The  supplemental  bill  prays  for  an  ac-  The  following  note  from  Mitf.  Eq.  PI.  by 
count  of  quite  a  different   nature  and  Jeremy,  90,  may  be  here  usefully  cited : 
character,  founded  on  the  wrongful  con-  "  The  rehearing,  which  is  thus  far  alluded 
duct  of  the  parties  ;  for  it  calls  upon  to,  not  being  sought  in  respect  of  any 
them  to  account,  not  for  what  they  have  new  matter,  is  obtained  upon  certificate  of 
received   or   what   has  come   to  their  counsel  (18  Ves.  326)  by  a  petition  merely, 
bands,  or  to  the  hands  of  others  for  their  which  states  the  case  as  brought  before 

(a)  In  some  of  the  states  where  the  may  have  closed,  the  decree  will  not  be 

English  practice  of  enrolment  has  not  regarded  as  enrolled,  so  as  to  be  beyond 

been  adopted,  the  ending  of  the  term  in  the  power  of  the  court  to  rehear,  until 

chancery  is  considered  as    having   the  the  commencement  of  the  next   term, 

same  effect  as  the  enrolment,  upon  the  After  that  time  the  proceeding  must  be 

right  to  bring  a  petition  for  rehearing,  by  bill  of  review.   See  Nowland  i;.  Glenn, 

As,  therefore,  tlie  term  in  chancery  is  2  Md.  Ch.  368 ;  Leach  v,  Jones,  11  R.  L 

considered  as  open  until  the  next  one  380. 
begins,  although  the  sittings  of  the  court 
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§  422.  The  true  office  of  this  sort  of  bill,  as  now  used,  is  to 
bring  before  the  court  new  matter,  discovered  since  publication  in 

the  court,  when  the  decree  was  made  Jenkios  v.  Eldredge,  8  Story,  299,  the 
(Wood  V.  Griffith,  1  Mer.  86) ;  and  the  court  said  at  follows :  "But  I  desire  to 
grounds,  on  which  the  rehearing  is  prayed  say  a  few  words  on  this  occasion  as  to 
(1  Sch.  &  Lefr.  398).    And  here  it  may  rehearings  of  equity  causes,  in  this  court, 
not  be  improper  to  notice,  that  the  court  upon  the  original  eTidenoe.    They  have 
will  not,  without  consent  (3  Swanst  284).  been  exceedingly  rare  in  this  court,  I 
vary  a  decree  after  it  has  been  passed  admit,  as,  in  my  judgment,  they  ought  to 
and  entered,  except  as  to  mere  'clerical  be,  unless  some  plain,  and  obvious,  and 
errors    (Lane  v.  Hobbs,    12  Yes.  458 ;  palpable  error,  or  omission,  or  mistake, 
Weston    V.    Haggerston,    Cooper,    184 ;  in  something  material  to  the  decree,  is 
Hawker  v.  Duncombe,  2  Biad.  891 ;  8  brought  to  the  notice  of  the  court,  which 
Swanst.  234 ;  TomUns  ».  PaUc,  1  Russ.  had  before  escaped  its  attention.    But  if 
475) ;  or  matters  of  course  (Pickard  v.  a  rehearing  were  to  be  granted  upon  the 
Mattheson,  7  Ves.   298;    Newhouse  v.  mere  certificate   of    counsel,  who   bad 
Mitford,  12  Ves.  456) ;  unless  upon  a  argued  the  cause,  that,  in  their  jndg- 
petition  of  rehearing  or  upon  a  biU  of  ment,  the  decree  was  erroneous  (a  oertifi- 
review,  or  biU  in  the  nature  of  a  bill  of  cate,*  which,  with  great   sincerity   and 
review  (4  Mad.  32 ;  Grey  v.  Dickenson,  4  readiness,  would  almost  always  be  given 
Mad.  464 ;  Brackenbury  v,  Brackenbury,  by  the  counsel),  it  is  obvious,  that  in  the 
2  Jac.  &  Walk  30] ;  Willis  o.  Parkinson,  8  great  mass  of  equity  causes  of  a  difficult 
Swanst  288  ;Brookfleld  v.  Bradley,  2  Sim.  and  important  nature,  in  this  court,  de- 
&  Stu.  64) ;  according  as  the  decree  has,  or  pending  upon  conflicting  views  of  law, 
has  not,  been  signed  and  enrolled ;  and  as  it  and  also  upon  conflicting,  and  often  irre- 
is  sought  to  have  the  case  reheard  as  origi.  concilable,  evidence,  a  rehearing  would 
naUy  brought  before  the  court,  or  accom-  be  ahnost  a  matter  of  course ;  and  con- 
panied  with  new  matter."    Though  the  sidering  the  vast  time  occupied  in  hearing 
court  generally  leaves  the  question  of  such  causes,  there  would  be  little  time 
rehearing  to  the  certificate  of  counsel,  it  left  for  the  court  to  devote  itself  to  any 
reserves  nevertheless  its  power  and  juria-  other  business,  and  the  other  suitors  in 
diction,  and  will,  under  certain  circum-  the  court  would  suffer  the  most  oppres- 
Btances,  sustain  an  application  to  take  sive  delays,  and  oOen,  the  most  ifremedi- 
the  petition  off  the  file.    Gwynne  v.  Ed-  able  injustice.    Besides ;  it  is  no  smsll 
wards,  9  Beav.  22.    But  where  a  person  recommendation  of  our  practice,  that  it 
not  a  party  to  the  suit,  is  desirous  of  ob-  thereby  requires,  in  the  first  instance,  on 
taining  a  rehearing,  he  must  apply  for  the  part  of  counsel,  a  thorough  exami- 
leave  to  present  a  petition  to  rehear,  nation  and  preparation  for  the  hearing  ; 
Ibid.    In  some  cases  a  rehearing  will  be  and  on  the  part  of  the  court,  a  most 
allowed  by  the  court,   notwithstanding  solicitous  and  exact  study  of  the  whole 
the  application  for  the  rehearing  is  made  cause,  before  the  judgment  is  pronounced, 
after  the  ordinary  time  allowed  for  the  The  other  course  would  encourage  inat- 
purpose;  as,  for  example,  where  a  de-  tention  or  indifference,  and  induce  the 
cree  not  final  in  its  nature,  or  which  has  counsel,  as  well  as  the  parties,  to  specn- 
been  only  partially  acted  on,  is  radically  late  upon  contingencies,  and  to  argue  the 
erroneous,  so  that   upon  an    appeal  it  cause  at  large,  only,  when  the  court  had 
would  be  reversed.    Ackland  v.  Brad-  delivered  the  result  of  its  opinion.    On 
dick,  8  Y.   &  Coll.  237.     The  English  all  these  accounts,  it  has  been  the  con- 
practice  with  regard  to  rehearings  has  stant  habit  of  the  Supreme  Court  of  the 
not  found  favor  in  the  United  States.   In  United  States,  to  refuse  rehearings  of  any 
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the  original  cause,  when  the  decree  has  not  been  signed  and  en- 
rolled.^   In  such  a  case  the  new  matter  is  brought  forward  by  a 

cause,  after  it  has  once  pronoiiDced  its  whether  it  is  inconsistent  with  or  im- 
own  judgment,  whatever  might  he  the  peaches  the  decree  to  which  it  refers, 
conflicts  in  the  evidence,  or  the  differ-  and  one  test  of  this  is,  whether  if  the 
ences  among  the  judges  themselves,  as  to  decree  had  not  been  referred  to  in  the 
the  merits  of   tiie  controversy.    I   am  bill,  it  could  have  been  pleaded  m  bar  to 
aware  of  the  English  practice  on  this  the  relief  prayed.    Taylor  v.  Taylor,  1 
subject.    It  has  guards,  which  do  not,  Mac.  &  Gord.  897.    This  was  a  suit  on 
and  cannot,  exist  here,  where  the  counsel  behalf  of  infants  against  the  tenant  for 
and  the  client  are  brought  into  immediate  life  and  three  trustees,  in  respect  of  a 
and  constant  contact  with  each  other,  breach  of  trust.    The  bill  being  taken 
But  such  as  is  the  practice  in  England,  it  pro  amfesso,  a  decree  was  made  against 
is  a  source  of  almost  infinite  delays  and  the  trustees  for  the  payment  of  a  large 
inconveniences ;  and  under  a  chancellor,  sum  in  respect  of  the  breach  of  trust 
like  Lord  Eidon,  whose  mental  consti-  One  of  the  trustees,  who  was  abroad  and 
tution  led  him  to  cherish  interminable  in  contempt  for  the  non-performance  of 
doubts,  and  to  court  rehearings,  it  must  the  decree,  filed  a  second  bill  agamst  the 
be  a  source  of  irreparable  mischiefs,  and  plaintiffs  and  the  other  defendants  in  the 
sometimes  of  unmitigated  ruin.    I  have  first  suit,  recognizing  the  decree  in  that 
no  desire  to  introduce  such  a  practice  suit,  but  (besides   otlier  things  which 
into  this  court.    When  a  cause  has  been  were  clearly  not  inconsistent  with  the 
once  fully  argued  in  this  court,  and  an  decree)  seeking,  on  the  ground  of  fraud 
appeal  lies  from  its  decree,  there  is,  ordi-  and   collusion  between   the  tenant   for 
narily,  no  reason  for  a  rehearing  liere  upon  life   and  his  co-trustees,  to  make   the 
the  original   evidence ;   and  if   such  a  interest  of  the  tenant  for  life  available 
practice  is  to  be  introduced,  it  must  be  for  the  purpose  of  reimbursing  him,  the 
by  the  wiU  and  judgment  of  some  one,  plaintiff,  the  liability  with  which  ho  had 
who  shall  succeed  me.    If  rehearings  are  been  fixed,  as  he  alleged,  through  the 
to  be  had,  until  the  counsel  on  both  sides  active  agency  of  the  tenant  for  life.    It 
«re  entirely  satisfied,  I  fear  that  suits  was  held,   by  Lord- Chancellor  Gotten- 
would  become  immortal,  and  the  decision  ham,  that  such  a  bill  could  not  be  re- 
be  postponed  indefinitely."     [See  also  garded  as  a   bill   of   review,  or   as   a 
Emerson  r.  Davies,  1  Wood.  &  M.  21;  supplemental  bill  in  the  nature  of  a  bill  of 
Thompson  v,  Goulding,  6  Allen.  81.    An  review.  See  also  Bainbrigge  ».  Baddeley, 
application  for  a  rehearing  must  usually  2  Phill.  706.   Where  an  origmal  bill  was 
BUte  some  reason,  which  would  constitute  brought  which  sought  to  review  a  former 
a  good  ground  for  a  new  trial  at  common  proceeding  and  decree,  between  the  same 
Isw.    Hunter  v,  Blariboro*,  2  Wood.  &  M.  parties,  on  the  ground,  that  the  former 
168.    In  order  to  determine  whether  a  decree  was  obtained  by  fraud,  it  being  al- 
bill  is  a  bill  of  review,  or  a  supplemental  leged  that  the  defendants  had  in  their  an- 
bill  in  the  nature  of  a  bill  of  review,  and  swer  concealed  certoin  factsfrom  the  plain- 
therefore  requiring  the  leave  of  the  court  tiff  and  the  court,  but  it  appearing  that 
before  it  can  be  filed,  the  first  question  is  those  facts  might  have  been  elicited  by  ex- 


1  Moore  V,  Moore,  2  Ves.  606,  698 ;  178 ;  Pendleton  ».  Fay,  8  Paige,  204 ; 

s.  c.  1  Dick.  66 ;  Beames,  Ord-  in  Ch.  Mitf .  Eq.  PL  by  Jeremy,  91,  92 ;  Post, 

866-368  and  note ;  Wyatt,  Pr.  Reg.  96,  §  426 ;  Hodson  v.  Ball,  1  Phill.  177, 181 ; 

96,  99 ;  Peny  v.  PheUps,  17  Yea.  176-  Ante,  §  888, 861 6. 
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Bupplemental  bill,  or  a  new  bill  in  the  nature  of  a  bill  of  review ; 
and  it  ought  to  be  accompanied  by  a  petition  to  rehear  the  origi- 
nal cause  at  the  same  time,  that  it  is  heard  upon  the  supplemental 
bill.^  Such  a  supplemental  bill  cannot  be  filed  without  the  leave 
of  the  court,  nor  without  an  affidavit  similar  to  that  required  in 
the  like  case  of  a  bill  of  review.^  If  necessary,  a  bill  of  review 
may  also  be  incorporated  into  such  a  supplemental  bill.^  And 
where  a  different  kind  of  relief  is  sought,  or  a  different  principle 
from  that,  on  which  the  original  decree  is  given,  there  it  must 
be  sought  by  a  supplemental  bill,  in  the  nature  of  a  bill  of  re- 
view.* 

§  428.  It  seems  to  me  to  be  a  general  rule,  that  a  supplemental 
bill  for  new-discovered  matter,  should  be  filed  as  soon  after  the  new 
matter  is  discovered,  as  it  reasonably  may  be.^  If,  therefore,  the 
party  proceeds  to  a  decree  after  the  discovery  of  the  facts,  upon 
which  the  new  claim  is  founded,  he  will  not  be  permitted  after- 
wards to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  review, 

oeptions ;  H  was  held  t^t  this  was  not  new  matter  rests  fai  the  discretion  of  tiie 
such  a  fraud  as  to  justify  an  original  bUl,  court,  and  can  only  be  filed  by  speosl 
withoat  leave  of  the  court,  to  review  the  leave.  The  new  matter  must  be  such  si 
decree.  It  was  also  said,  that  a  bill  of  in  the  opinion  of  the  court  will  be  likelj 
review  must  state,  on  the  fkce  of  it,  that  to  change  the  result  Mitchell  p.  Beiry, 
it  was  filed  by  leave  of  ooort,  or  it  will  1  Met  (Ky.)  602.  The  subject  of  bHls  of 
be  demurrable ;  but  that  it  is  not  neoes-  review,  is  here  extensively  dtscmteiL 
sary  to  state  the  grounds  of  the  demurrer  A  bill  of  review,  without  alleging  new 
upon  the  record,  but  they  may  be  stated,  fiMts,  does  not  Justify  the  court  in  re- 
ore  ienus,  at  the  hearing.  Henderson  p.  viewing  the  finding  of  facts  upon  the 
Cook,  4  Drew.  806.  A  bill  to  impeach  a  former  evidence ;  but  an  improper  de- 
decree  for  fraud  is  an  original  bill  in  the  termination  of  law  may  be  examined 
nature  of  a  bill  of  review.  Ex  parte  into.  Garrett  v.  Moss,  22  m.  868.] 
Smith.  84  AU.  466.  See  Elliott  r.  Bal-  ^  Ibid. ;  Hodson  v.  Ball,  11  Sim.  466; 
com,  11  Gray,  286,  where  it  was  held  that  8.  o.  1  Phill.  182 ;  Ante,  §  888, 861  a,  420, 
such  a  bill  can  only  be  filed  on  petition  to,  note. 

and  leave  of,  the  court ;  but  that  the  find-  >  Cooper,  Eq.  PL  08,  94 ;  Pendleton  p. 
ing  of  the  court  upon  such  petition  will  not  Fky,  8  Paige,  204 ;  Wyatt,  Pr.  Reg.  99 ; 
be  regarded  as  conclusive  at  the  hearing.  Mitf.  Eq.  PL  by  Jeremy,  91 ;  Hodson  v. 
Tlie  subject  of  bUls  of  review  is  con-  Ball,  1  PhilL  177, 181.  As  to  when  this 
siderably  discussed  in  Winchester  v,  objection  may  be  insisted  on,  see  Tool- 
Winchester,  1  Head,  460,  where  it  is  min  v.  Copland,  4  Hare,  41. 
held,  that  the^  two  causes  for  such  bills,  >  Wyatt,  Pr.  Beg.  09;  Perry  v.  Fhe- 
viz.,  new  matter  and  error  in  law,  may  lips,  17  Ves.  176, 178;  Pendleton  v.  Fsy, 
be  joined ;  that  knowledge  of  the  exist-  8  Paige,  208. 

ence  of  such    new    matter   before  the  «  Hodson  o.  Ball,  11  Sim.  466;  s.  c. 

former  hearing  by  the  representative  of  1  Phill.  177, 182;  Ante,  §  888, 861  a,  420, 

the  party,  is  knowledge  in  the  party ;  and  note, 

that  the  allowance  of  a  bill  of  review  for  *  Ante,  §  837  a,  370  a. 


S. 
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founded  on  those  facts ;  for  it  was  his  own  laches  not  to  have 
brought  them  forward  at  an  earlier  stage  of  the  cause.^ 

§  423  a.  But  the  laches  of  the  defendant  may  alter  the  case. 
After  a  bill  for  the  specific  performance  of  an  agreement  against 
a  railroad  company  had  been  dismissed  for  want  of  evidence,  the 
plaintiffs  on  an  afSdavit  of  having  recently  discovered  that  the 
agreement  had  been  recognized  by  a  resolution  passed  at  a  meet- 
ing of  the  company,  applied  for  leave  to  file  a  supplemental  bill, 
in  the  nature  of  a  bill  of  review,  for  the  purpose  of  making  the 
resolution  a  part  of  their  case.  The  court,  although  of  opinion 
that  the  plaintiffs  might  with  due  diligence  have  made  the  discov- 
ery soon  enough  to  have  availed  themselves  of  it  in  the  original 
suit,  nevertheless  granted  the  motion  on  the  ground  that  if  the 
defendants  had  entered  the  resolution  in  their  books,  which  had 
been  produced  in  court,  as  they  ought  to  have  done,  according  to 
the  terms  of  their  act  of  incorporation,  the  consequence  of  any 
want  of  care  and  attention  on  the  part  of  the  plaintiffs,  or  their 
agents,  would  have  been  obviated.* 

§  424.  If  a  decree  has  been  made  against  a  person,  who  had  no 
interest  at  all  in  the  matter  in  dispute,  or  who  had  not  such  an 
interest  as  was  sufficient  to  render  the  decree  against  him  binding 
upon  some  person,  claiming  the  same  or  similar  interest,  relief  may 
be  obtained  against  the  error  in  the  decree  by  a  supplemental  bill 
in  the  nature  of  a  bill  of  review,  as  has  been  already  mentioned  in 
treating  of  supplemental  bills.^  Thus,  where  a  bill  was  filed  by  a 
vicar  for  tithe  of  lead  against  a  parish,  and  four  parishioners  were 
named  defendants,  and  a  decree  was  made  against  them  ;  and  one 
who  claimed  under  none  of  them,  contested  the  decree ;  the  court 
allowed  him  to  have  a  bill  of  review.*  If  a  decree  is  made  against 
a  tenant  for  life  only,  a  remainder-man  in  tail,  or  in  fee,  cannot  de- 
feat the  proceedings  against  the  tenant  for  life,  but  by  a  bill,  show- 
ing the  error  in  the  decree,  the  incompetency  of  the  tenant  for  life 
to  sustain  the  suit,  and  the  accruer  of  his  own  interest ;  and  there- 
upon praying,  that  the  proceedings  in  the  original  cause  may  be 
reviewed,  and  that,  for  that  purpose,  the  other  party  may  appear 
to  and  answer  this  new  bill,  and  that  the  rights  of  the  parties  may 

1  Pendleton  v.  Fay,  8   Paige,   205;        >  Sheffield  Canal  Co.  o.  Sheffield  Rail- 

Bingham  t7.  Dawson,  Jac.  248 ;  Ord  v.  way  Co.  1  Phill.  484. 
N«iel,  6  Mad.  127 ;  Diaa  v.  Merle,  4  Paige,        '  Ante,  §  838. 
259;  Ante,  1 887,  870  a.  «  Brown  v.  Vermuden,  1  Ch.  Caa.  272. 
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be  properly  ascertained.^  A  bill  of  this  nature,  as  it  does  not  seek 
to  alter  a  decree  made  against  the  plaintiff  himself,  or  against  any 
person,  under  whom  he  claims,  may  be  filed  without  leave  of  the 
court  being  first  obtained  for  that  purpose.' 

§  425.  A  supplemental  bill  in  the  nature  of  a  bill  of  review, 
nearly  resembles  in  its  frame  a  bill  of  review,  except  that,  instead 
of  praying,  that  the  former  decree  may  be  reviewed  or  reversed,  it 
prays,  that  the  cause  may  be  heard  with  respect  to  the  new  matter 
made  the  subject  of  the  supplemental  bill,  at  the  same  time  that  it 
is  reheard  upon  the  original  bill ;  and  that  the  plaintiff  may  have 
such  relief  as  the  nature  of  the  case,  made  by  the  supplemental 
bill,  requires.^  It  should,  also,  state  the  circumstances  positively, 
which  entitle  the  party  to  file  it,  viz.,  that  the  decree  has  not  been 
enrolled,  and  not  merely  state  them  in  the  alternative,  praying  one 
sort  of  relief,  as  upon  a  bill  of  review,  if  the  decree  has  been  en- 
rolled, and  if  not  enrolled,  then  to  have  the  benefit  of  it,  as  upon 
a  supplemental  bill  in  the  nature  of  a  bill  of  review.^ 

1  Cooper,  Eq.  PI.  94,  and  cases  there  bill  of  review;  and,  I  apprehend,  I  shonld 
cited  ;  Mitf.  Eq.  PI.  by  Jeremy,  92 ;  let  in  a  mischievouB  practice,  by  not  re- 
Brown  i;.  Vermuden,  1  Ch.  Cas.  272 ;  Os-  quiring  him  to  make  that  determination, 
borne  v.  Usher,  6  Bro.  Pari,  by  Tomlins,  whether  his  cause  should  be  treated  ss 
20 ;  8.  c.  2  Bro.  Pari.  314.  introduced  by  a  bill  of  the  one  or  the 

3  Ibid. ;  see  Ante.  §  421.  other  description.    If  it  is  competent  to 

s  Mitf.  Eq.  PI.  by  Jeremy,  91,  92 ;  a  plaintiff,  not  filing  a  bill  of  review, 

Cooper,  Eq.  PL  96.  together  with  a  bill  of  revivor  and  supple- 

*  The  remarks  of  Lord  Eldon  in  Perry  ment,  in  order  to  have  the  relief,  which 
V.  Phelips,  17    Ves.    176-178,    on    this  may  be  obtained  by  such  a  bill,  but  sUt- 
whole  subject,  are  so  very  important,  ing,  that  he  will  not  detemime,  whether 
that,  though  long,  I  cannot  omit  to  bring  there  is  error  apparent  in  the  decree,  con- 
them  before  the  reader,  as  they  explain  tending  that  there  is ;  but,  in  case  it  shaU 
the  text,  and  also  illustrate  the  principles  not  prove  so,  electing  in  his  prayer  to 
of  pleading  in  this  case.    "  There  is  no  make  it  a  mere  bill  of  revivor,  or  supple- 
objection,"  said  he,  "  to  this  bill,  as  being  ment,  or  both,  the  consequence  is,  that  all 
on  the  face  of  it  a  bill  of  review  and  the  protection  against  a  bill  of  review, 
also  a  bill  of  revivor  and  supplement ;  as,  founded  on  error  apparent  in  the  decree, 
in  some  cases,  the  bill  must  of  necessity  is  gone  by  the  effect  of  that  alternative 
be  both  a  bill  of  review  and  a  bill  of  revi-  prayer.    In  the  case  of  newly  discovered 
vor;  and  in  some,  a  bill  of  supplement  facts,  the  leave  of  the  court  must  be 
also,  in  addition  to  those  two  descriptions,  obtained,  which  gives  protection.    But 
Admitting  that  there  is  not  much  differ-  this  difficulty  occurs  from  putting  the 
ence  between  a  bill  of  review  and  a  bill  in  case  in  the  alternative,  that  the  defendant 
nature  of  a  bill  of  review,  I  have  consid-  can  neither  plead  nor  demur.    He  must 
erable  doubt  upon  this  bill ;  whether  the  be  brought  to  a  hearing,  and  may  incur  all 
plaintiff  must  not,  as  fiir  as  he  seeks  re-  the  vexation  of  a  suit  whether  it  shall 
lief,  determine,  thftt  his  bill  shall  be  either  turn  out  to  be  a  bill  of  review  or  not 
a  bill  of  review,  or  a  bill  in  nature  of  a  Upon  these  groondsi  I  have  considerable 
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§  426.  Foortbly ;  bills  impeaching  decrees  for  fraud.  A  bill  of 
this  sort  is  an  original  bill  in  the  nature  of  a  bill  of  review.^ 
There  is  no  doubt  of  the  jurisdiction  of  courts  of  equity  to  grant 
relief  against  a  former  decree,  where  the  same  has  been  obtained 
by  fraud  and  imposition ;  for  these  will  infect  judgments  at  law 
and  decrees  of  all  courts;  but  they  annul  the  whole  in  the  consid- 
eration of  courts  of  equity.  This  must  be  done  by  an  original 
bill ;  and  there  is  no  instance  of  its  being  done  by  petition ; 
although  it  seems  once  to  have  been  thought,  that  a  decree,  as 
well  as  any  interlocutory  order,  could  be  set  aside  for  fraud  by 
petition  only.  Where  a  decree  has  been  so  obtained,  the  court 
will  restore  the  parties  to  their  former  situation,  whatever  their 
rights  may  be.  This  kind  of  bill  may  be  filed  without  leave  of 
the  court  being  first  obtained  for  the  purpose,  the  fraud  used  in 
obtaining  the  decree  being  the  principal  point  in  issue,  and  being 
necessary  to  be  established  by  proof,  before  the  propriety  of  the 
decree  can  be  investigated.^ 

doubt  whether  the  plaintiff  can  put  his  120;  Richmond  v.  Tayleur,  1  P.  Wms. 
caae  in  the  alternative,  as  a  bill  of  re-  786,  737.  In  Sheldon  v,  Aland,  3  P. 
▼lew;  or  if  the  court  shall  think  it  not  80,  Wms.  Ill,  the  Lord  Clianoellor  (King) 
then  as  a  bill  of  revivor  and  supplement,  said :  "  I  admit  even  a  decree,  much  more 
There  is  this  difference  between  a  bill  of  an  interlocutory  order,  if  gained  by  col- 
review  and  a  supplemental  bUl  in  nature  lusion,  may  be  set  aside  on  a  petition ; 
of  a  bill  of  review;  in  the  > former,  if  ajortiori  may  the  same  be  set  aside  by 
introducing  also  matter  of  supplement  or  bilL'*  This  doctrine  was  probably  in- 
reviver,  the  prayer,  as  for  as  It  is  a  bill  of  tended  to  apply  to  a  case,  where  the  de- 
review,  is,  that  the  decree  may  be  re-  cree  had  not  been  enrolled,  and  where  the 
viewed  and  reversed :  in  the  other,  act  of  fraud  could  not  be  controverted, 
sdopcnig  also  the  proper  prayer  for  re-  Mitf.  £q.  PL  by  Jeremy,  82,  note  (o>. 
vivor,  as  to  the  supplemental  matter,  you  In  Mussel  v.  Morgan,  8  Bro.  Ch.  74,  79, 
pny  that  the  cause  may  be  reheard.  Lord  Thurlow  expressly  overruled  the 
In  that  respect,  also.  I  doubt  whether  this  doctrine  in  3  P.  Wms.  Ill,  saying: 
is  an  accurate  record  in  not  stating  posi-  "  There  was  no  instance  hitherto  of  its 
tivdy  the  fact,  whether  the  decree  is  being  done ;  and  that  he  could  not  see  a 
eDTolied  or  not.  If  it  is  enrolled,  the  reason  why  it  should  not  be  by  an  original 
billisabillof  revivor,  strictly  speaking;  bill  in  the  nature  of  a  bill  of  review, 
if  not,  it  ii  a  bill  in  nature  of  a  bill  of  re-  Either  there  is  enough  before  tlie  court 
view;  and  then,  according  to  Lord  Redes-  already  to  determine  upon,  or  not;  if 
dale,  the  plaintiff,  stating  that  there  is  there  is,  it  may  be  done  by  a  rehearing ; 
error  in  the  decree,  prays  that  the  cause  if  not,  the  new  matter  must  be  brought 
nay  be  reheard."  before  the  court ; "  that  is,  by  an  original 
^  Mussel  r.  Morgan,  8  Bro.  Ch.  74.  bill  in  the  nature  of  a  bill  of  review.  See 
<  Cooper,  £q.  PI.  96-98,  and  cases  also  Cooper,  £q.  PI.  06,  note  (o) ;  Bennett 
there  cited ;  Mitf.  Kq.  PI.  by  Jeremy,  92-  v.  Hamill,  2  Sch.  &  Left*.  676.  Where  a 
'*4;  Kennedy  v.  Daly,  1  Sch.  &  Lefr.  decree  has  been  enrolled  by  surprise, 
<^,  374,  375;  Bamtsly  v,  Powel,  1  Yes.  the   plaintiff  intending  to  move  for  a 
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§  427.  A  decree  obtained  without  making  those  persons  parties 
to  the  suit,  in  which  it  is  had,  whose  rights  are  affected  thereby, 
is  fraudulent  and  void  as  to  those  parties.^  And  even  a  purchaser 
under  it,  having  notice  of  the  defect,  is  not  protected  by  such  a 
decree ;  for  otherwise  the  decree  of  a  court  of  equity  might  be  used 
as  an  engine  for  the  purpose  of  effecting  the  grossest  fraud.^  And, 
therefore,  where  a  decree  has  been  made  against  a  trustee,  the 
cestui  que  trust  not  being  before  the  court,  and  the  trust  not  dis- 
covered ;  or  where  a  decree  has  been  made  against  a  person,  who 
has  made  some  conveyance  or  encumbrance  not  discovered;  or 
where  a  decree  has  been  made  in  favor  of  or  against  an  heir,  when 
the  ancestor  has  in  fact  disposed  by  will  of  the  subject-matter  of 
the  suit ;  the  concealment  of  the  trust,  or  subsequent  conveyance, 
or  encumbrance,  or  will,  in  these  several  cases,  ought  to  be  treated 
as  a  fraud.^  It  has  been  also  said,  that  where  an  improper  decree 
has  been  made  against  an  infant,  although  the  same  were  not 
gained  by  fraud  or  collusion,  or  surprise,  it  ought  to  be  impeached 
by  original  bill ;  and  the  infant,  aggrieved  by  it,  need  not  stay 
till  he  is  of  age ;  but  he  may  apply  to  reverse  it,  as  soon  as  he 
thinks  fit. 

rehearing,  and  notice  thereof  having  ^  Cooper,  Eq.  Fl.  96-08,  and  case* 
been  giyen  to  the  Adyene  party,  the  before  cited.  Mr.  Cooper  (Cooper,  Eq- 
court  will  Bet  aside  the  enrolment  Ste-  PI.  96)  has  placed  the  caae  of  Cocker  v. 
▼ens  V.  Guppy,  Turn.  &  Russ.  178.  [But  Bevis,  1  Cli.  Cas.  61,  under  this  head,  u 
in  order  to  set  aside  for  fraud  a  decree  a  case  of  fraud  in  obtaining  a  decree, 
signed  and  enrolled,  actual,  positiye  fraud  The  decree  does  not  seem  to  have  put 
must  be  shown.  Mere  constructive  fraud  the  relief  granted  upon  tlie  ground  of 
has  been  held  insufficient,  at  all  events  fraud;  but  upon  the  ground  that  the 
after  long  delay.  Patch  v.  Ward,  L.  R.  original  decree  for  a  foreclosure,  unless 
8  Ch.  203.  In  this  case  the  defendant  had  the  money  was  paid  at  a  certain  time, 
obtained  a  decree  of  foreclosure  of  prem-  had  not  been  complied  with,  from  circum- 
Ises  under  mortgage,  by  filing  an  affi-  stances  of  inevitable  necessity,  and  with- 
davit  that  he  had  received  nothing  to-  out  wilful  default;  and  that,  therefore, 
wards  the  same,  when  in  fact  he  had  the  defendant  ought  to  have  the  time  for 
received  the  income  of  the  estate ;  but  lie  payment  of  the  mortgage  money  en- 
held  a  subsequent  mortgage  upon  the  larged,  notwithstanding  the  decree  had 
estate  from  the  same  party  towards  which  by  lapse  of  time  become  absolute.  Loni 
he  claimed  to  apply  the  income  or  rents  Redesdale  has  treated  this  case,  ss  not 
received  by  him,  and  as  the  right  to  so  so  much  founded  in  fraud,  as  on  its  own 
apply  them  was  susceptible  of  possible  special  circumstances.  See  Mitf.  Eq.  PI 
doubt,  and  he  had  acted  under  the  belief  by  Jeremy,  94,  and  note  (t) ;  [Alexander 
of  the  existence  of  the  right,  it  was  held  v,  Slavens,  7  B.  Mon.  861.] 
the  court  would  not,  after  a  delay  of  •  Cooper,  Eq.  PI.  96-96. 
twelve  years,  modify  tlie  decree  of  fore-  »  Ibid, 
closure.] 
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§  428.  A  bill  to  set  aside  a  decree  for  fraud,  or  upon  any  of  the 
above  grounds,  must  state  the  decree,  and  the  proceedings  which 
led  to  it,  with  the  circumstances  of  fraud,  or  whatever  the  ground 
may  be,  on  which  it  is  impeached.  The  prayer  must  necessarily 
be  varied  according  to  the  nature  of  the  fraud,  or  improper  means 
used,  and  the  extent  of  their  operation  in  obtaining  an  improper 
decision  of  the  court.*  (a) 

§  428  a.  Fifthly  ;  bills  to  suspend  or  avoid  the  operation  of  de- 
crees. In  the  enumeration  of  the  varieties  of  bills,  this  class  has 
been  already  mentioned.^  It  is  proper,  therefore,  to  refer  to  them 
in  this  place,  though  they  are  of  rare  occurrence,  and  depend  on 
special  circumstances  of  a  peculiar  nature.  The  following  instance 
is  given  by  Lord  Redesdale :  **  During  the  troubles  after  the  death 
of  Charles  the  First,  upon  a  decree  for  a  foreclosure  in  case  of  non- 
payment of  principal,  interest,  and  costs,  due  on  a  mortgage, 
the  mortgagor  at  the  time  of  payment  being  forced  to  leave  the 
kingdom  to  avoid  the  consequences  of  his  engagements  with  the 
royal  party,  and  having  requested  the  mortgagee  to  sell  the  estate 
to  the  best  advantage  and  pay  himself,  which  the  mortgagee  ap- 
peared to  have  acquiesced  in ;  the  court,  upon  a  new  bill,  enlarged 
the  time  for  performance  of  the  decree,  upon  the  ground  of  the 
inevitable  necessity  which  prevented  the  mortgagor  from  comply- 
ing with  the  strict  terms  of  it,  and  also  made  a  new  decree  on  the 
ground  of  the  matter  subsequent  to  the  former  decree."  ' 

§  429.  Sixthly ;  bills  to  carry  decrees  into  execution.  Some- 
times, from  the  neglect  of  parties,  or  some  other  cause,  it  becomes 

1  Cooper,  Eq.  PI.  96,  and  cases  there  the  state  of  affairs  after  his  death,  before 
cited ;  Mitf.  Eq.  PI.  by  Jeremj,  94 ;  Gif-  the  restoration  of  Charles  II.,  occasioned 
fard  P.  Hort,  1  8ch.  &  Lefr.  886^  Ken-  many  extraordinary  applications  to  the 
nedy  v.  Daly,  1  Sch.  &  Lefr.  856^  874,  Court  of  Chancery  for  relief,  and  per- 
876.  haps  induced  the  court  to  go  far  in  ex- 
*  Ante,  §  888.  tending  relief  ;  but  there  were  many 
'  Mitf.  Eq.  PI.  by  Jeremy,  94 ;  Cock-  cases  of  extreme  hardship  in  which  it 
er  r.  Bevis,  1  Ch.  Cas.  61.  See  also  Yen-  was  deemed  impossible,  consistently 
sbles  r.  Foyle,  I  Ch;  Cas.  8.  Whore-  with  established  principles,  to  give  re- 
wood  o.  Whorewood,  1  Ch.  Cas.  260 ;  lief ;  and  aU  cases  determined  soon  after 
Wakelin  v.  Walthal,  2  Ch.  Cas.  8.  Lord  the  restoration,  upon  circumstances  con- 
Hedesdale,  after  citing  these  cases,  says :  nected  with  the  prior  disturbed  state  of 
*'  The  embarrassments  occasioned  by  the  the  country,  ought  to  be  considered  with 
ci?il  war  in  the  reign  of  Charles  1,  and  much  caution." 

(a)  To  a  bill  by  a  third  person  to  set  face,  the  plaintiff  in  those  proceedings 
itide,  as  fraudulent,  judicial  proceedings,  is  a  necessary  party.  Hanrood  o.  Rail- 
which  are  completed  and  regular  on  their    road  Ca  17  Wall.  78. 
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impossible  to  carry  a  decree  into  execution  without  the  further 
decree  of  the  court.  This  happens,  generally,  in  cases  where  par- 
ties haying  neglected  to  proceed  upon  the  decree,  their  rights  under 
it  become  so  embarrassed  by  a  variety  of  subsequent  events,  that  it 
is  necessary  to  have  the  decree  of  the  court  to  settle  and  ascertain 
them.  Sometimes,  such  a  bill  is  exhibited  by  a  person  who  was 
not  a  party  ;  or  who  does  not  claim  under  any  party  to  the  origi- 
nal decree ;  but  who  claims  in  a  similar  interest ;  or  who  is  unable 
to  obtain  the  determination  of  his  own  righte,  tiU  the  decree  is 
carried  into  execution.  Or,  it  may  be  brought  by  or  against  any 
person,  claiming  as  assignee  of  a  party  to  the  decree.^ 

§  480.  The  court  in  these  cases,  in  general,  only  enforces,  and 
does  not  vary  the  decree,  but  upon  circumstances  it  has  some- 
times reconsidered  the  original  directions,  and  varied  them  in 
case  of  mistake.^  And  it  has  even,  on  circumstances,  refused  to 
enforce  the  decree ;  although,  in  other  cases,  the  court,  and  the 
House  of  Lords,  upon  an  appeal,  seem  to  have  considered  that 
the  law  of  the  decree  ought  not  to  be  examined  on  a  bill  to  carry 
it  into  execution.^  (a) 

§  431.  Such  a  bill  may  also  be  brought  to  carry  into  execution  the 
judgment  of  an  inferior  court  of  equity,  if  the  jurisdiction  of 
that  court  is  not  equal  to  the  purpose ;  as  in  the  case  of  a  decree 
in  Wales,  which  the  defendant  has  avoided  by  flying  into  England. 
In  such  a  case,  the  court  has  thought  itself  entitled  to  examine 
the  justice  of  the  decision,  although  it  has  been  afBrmed  in  the 
House  of  Lords.^  But  it  has  been  justly  remarked,  that  on  that 
occasion  the  court  suffered  its  anxiety  to  do  justice  to  carry  it  far 
beyond  the  limits  of  its  jurisdiction.* 

§  432.  A  bill  for  this  purpose  is,  generally,  partly  an  original 
bill,  and  partly  a  bill  in  the  nature  of  an  original  bill,  although 

»  Mitf.  Eq.  PL  by  Jeremy,  96,  and         *  Mitf.  Eq.  PL  by  Jeremy,  96, 97,  and 

cases  there  cited ;  Cooper,  Eq.  PL  98, 99.  cases  there  cited ;  Cooper,  Eq.  PL  99, 100. 

2  Mitf.  Eq.  PL  by  Jeremy,  95,  96,  and         »  Cooper,  Eq.  PL  100 ;  Galbraith  v. 

cases  there  cited ;  Cooper,  Eq.  PL  99.  Neville,  5  East,  475  n. 

«  Cooper,  Eq.  PL  99. 

(a)  There  can  be  little  doubt  upon  the  fase  to  enforce  it    See  Lawrence  v.  Ber 

authorities  that  the  court  has  full  power,  ney,  2  Ch.  Rep.  127 ;  CConnell  v.  M'Ns- 

upon  a  bill  to  carry  a  decree  into  execu-  mara,  8  Dm.  &  War.  411 ;  Hamilton  v. 

tion,  to  look  into  the  case  for  the  purpose  Houghton,  2  Bligh,   169 ;  Wadhams  v. 

of  seeing  whether  the  former  decree  is  Gay,  78  III.  415;  Post,  §  641. 
equitable  and  just,  and,  if  it  is  not,  to  re- 
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not  strictly  original ;  and  sometimes  it  is  likewise  a  bill  of  re- 
vivor, or  a  supplemental  bill,  or  both.  The  frame  of  the  bill  is 
varied  accordiDgly.^ 


CHAPTER  IX- 


MODES  OF  DEFENCE. 


§  433.  Havino  disposed  of  the  general  considerations  appli- 
cable to  the  frame  and  structure  of  bills,  we  shall  now  proceed  to 
the  consideration  of  the  general  nature  of  the  matters  of  defence 
to  bills,  which  may  be  insisted  on  in  courts  of  equity,  and  of  the 
various  modes  in  which  those  matters  may  or  should  be  asserted. 

§  434.  The  matters  of  defence,  which  may  be  relied  on  in 
courts  of  equity,  are  in  their  nature  susceptible  of  two  divisions ; 
namely :  (1.)  Into  those  which  are  dilatory,  which  merely  dis- 
miss, or  suspend,  or  obstruct  the  suit,  without  touching  the  merits, 
until  the  impediment  or  obstacle  insisted  on  is  removed ;  and, 
(2.)  Into  those  which  are  peremptory,  and  permanent,  and  go  to 
the  entire  merits  of  the  suit.  Dilatory  defences  may  again  be 
divided  into  four  sorts :  first,  to  the  jurisdiction  of  the  court,  in- 
sisting that  the  bill  is  not  preferred  to  the  proper  tribunal,  which 
is  authorized  to  entertain  the  case  upon  its  merits ;  secondly,  to 
the  person,  that  the  bill  is  preferred  by  or  against  an  improper 
person,  not  competent  to  maintain  or  defend  it ;  thirdly,  to  the 
form  of  proceedings,  that  the  suit  is  irregularly  brought,  or  defec- 
tive in  its  appropriate  allegations  or  parties;  and,  fourthly,  to 
the  propriety  of  maintaining  the  suit  itself,  because  of  the  pen- 
dency of  another  suit  for  the  same  controversy.^ 

§  436.  Peremptory,  or  permanent  defences,  may  be  divided 
into  two  sorts :  first,  those  which  insist,  that  the  plaintiff  never 
had  any  right  to  institute  the  suit ;  and,  secondly,  those  which 
insist,  that  the  original  right,  if  any,  is  extinguished  or  deter- 
mined. Under  the  former  head  may  be  included  the  following 
defences :  (1.)  That  the  plaintiff  has  not  a  superior  right  to  the 

1  Mitf.  Eq.  PI.  by  Jeremy,  97.    See         •  1  Mont  Eq.  PI.  88,  89. 
Pott  p.  Gallim,  1  Sim.  &  Sta.  206. 
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defendant ;  (2.)  That  the  defendant  has  no  interest ;  and,  (3.) 
That  there  is  no  privity  between  the  plaintiff  and  defendaot, 
or  any  other  right  to  sustain  the  suit.  Under  the  latter  head 
may  be  included  the  following  defences :  (1.)  That  the  right  is 
determined  by  the  act  of  the  parties ;  or,  (2.)  That  it  is  deter- 
mined by  operation  of  law.^ 

§  436.  In  regard  to  the  modes  of  defence,  they  are  of  fonr  sorts. 
(1.)  By  demurrer,  by  which  the  defendant  demands  the  judg- 
ment of  the  court,  whether  he  shall  be  compelled  to  answer  the 
bill  or  not.  (2.)  By  plea,  whereby  he  shows  some  caose,  why 
the  suit  should  be  dismissed,  delayed  or  barred.  (3.)  By  answer, 
which,  controverting  the  case  stated  by  the  bill,  confesses  and 
avoids  it ;  or  traverses  and  denies  the  material  allegations  in  the 
bill ;  or,  admitting  the  case  made  by  the  bill,  submits  to  the  judg- 
ment of  the  court  upon  it ;  or  relies  upon  a  new  case,  or  upon  new 
matter  stated  in  the  answer,  or  upon  both.  (4.)  By  disclaimer, 
which  seeks  at  once  a  termination  of  the  suit,  by  the  defendant  s 
disclaiming  all  right  and  interest  in  the  matter  sought  by  the  bill' 

§  437.  It  has  been  well  remarked,  in  further  illustration  of 
these  different  modes  of  defence,  that  the  form  of  making  defence 
varies  according  to  the  foundation  on  which  it  is  made,  and  the 
extent,  in  which  it  submits  to  the  judgment  of  the  coUrt.^  If  it 
rests  on  the  bill,  and  on  the  foundation  of  matter  there  apparent, 
demands  the  judgment  of  the  court,  whether  the  suit  shall  pro- 
ceed at  all,  it  is  termed  a  demurrer.^  If  it  rests  on  the  founda- 
tion of  new  matter  offered,  it  demands  the  judgment  of  the  court, 
whether  the  defendant  shall  be  compelled  to  answer  further,  it 
assumes  a  different  form,  and  is  termed  a  plea.^  If  it  submits  to 
answer  generally  the  charges  in  the  bill,  demanding  the  judgment 
of  the  court  on  the  whole  case  made  on  both  sides,  it  is  offered  in 
a  shape  still  different,  and  is  simply  called  an  answer.^  If  the 
defendant  disclaims  all  interest  in  the  matters  in  question  by  the 
bill,  his  answer  to  the  complaint  made  is  again  varied  in  form, 
and  is  termed  a  disclaimer .^    All,  or  any  of  these  modes  of  de- 

»  1  Mont  Kq.  PI,  89.  *  Mitf.  Eq.  PL  by  Jeremj,  18,  14; 

»  MUf .  Eq.  PI.  by  Jeremy,  18, 14, 106 ;  Ocean  Ins.  Co.  p.  Fields,  2  Story,  69. 

Cooper,  Eq.  PI.  108,  110,  223,  800,  812 ;  »  Ibid. 

Wyatt,  Pr.  Reg.  11, 162, 175,  824;  Ocean  «  Ibid. 

Ins.  Co.  V.  Fields,  2  Story,  69.  ^  Ibid. 

»  Mitf.  Eq.  PI.  by  Jeremy,  18,  14, 106, 
and  authorities  just  cited. 
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fence  may  be  joined,  provided  each  relates  to  a  separate  and  dis- 
tinct part  of  the  bill.^ 

§  438.  The  grounds,  on  which  defence  may  be  made  to  a  bill, 
either  by  answer  or  by  disputing  the  right  of  the  plaintiff  to 
compel  the  answer,  which  the  bill  requires,  are  various,  both  in 
their  nature  and  in  their  effect.  Some  of  them,  although  a  com- 
plete defence  as  to  any  relief,  are  not  so  as  to  a  discovery ;  and, 
when  there  is  no  ground  for  disputing  the  right  of  the  plaintiff  to 
the  relief  prayed ;  or  if  the  bill  seeks  only  a  discovery,  yet  if 
there  is  any  impropriety  in  requiring  the  discovery ;  or  if  it  can 
answer  no  purpose  for  which  a  court  of  equity  ought  to  compel 
it ;  the  impropriety  of  compelling  the  discoveiy,  or  the  immateri- 
ality of  the  discovery,  if  made,  may  be  used  as  a  ground  to  protect 
the  defendant  fi*om  making  it.^  Different  grounds  of  defence,  there- 
fore, may  be  applicable  to  different  parts  of  a  bill.  And  every 
species  of  bill  requiring  its  own  peculiar  ground  to  support  it, 
and  its  own  peculiar  form  to  give  it  effect,  a  deficiency  in  either 
of  these  points  is  a  ground  of  defence  to  it.^ 

§  439.  In  many  cases,  the  same  matter  may  be  insisted  upon 
as  a  defence,  either  by  demurrer,  or  by  plea,  or  by  answer.  In 
some  cases,  the  defence  can  be  made  only  by  demurrer ;  in  some 
only  by  plea ;  and  in  others  again  only  by  answer.  The  defend- 
ant may  also  demur  to  one  part  of  a  bill,  plead  to  another,  answer 
to  another,  and  disclaim  as  to  another.^  The  same  objections  do 
not  (as  we  have  just  seen)  always  lie  to  a  bill  of  discovery  only, 
as  do  lie  to  a  bill  of  discovery  and  relief.  And  matters  of  defence 
may  be  made  against  bills  not  original,  which  are  inapplicable  to 
original  bills,  or  to  bills  in  the  nature  of  original  bills.  But,  as 
the  defences,  which  mSry  be  made  to  original  bills,  in  their  variety 
comprehend  the  defences  which  may  be  made  to  every  other  kind 
of  bill,  except  such  as  arise  from  the  peculiar  form  and  object  of 
each  kind,^  it  will  be  convenient  for  us,  in  our  future  inquiries, 
first,  to  treat  of  defences  to  original  bills ;  and  then,  secondly,  to 
treat  of  defences  to  bills  not  original ;  and,  thirdly,  to  treat  of  de- 
fences to  bills  in  the  nature  of  original  bills. 

§  440.  Original  bills  have  been  already  divided  into  two  kinds, 
namely:  (1.)  Original  bills  praying  relief;  and  (2.)  Original 

'  Mitf.  Eq.  PI.  by  Jeremy,  14,  106;         «  Mitf.  Eq.  PL  by  Jeremy,  106, 107. 
Livingston  v.  Story,  9  Peters,  662.  ^  Mitf.  Eq.  Pi.  by  Jeremy,  819. 

'  Mitf.  £q.  PL  by  Jeremy,  107.  »  Mitf.  £q.  PL  by  Jeremy,  109. 
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bills  not  praying  relief.  We  sliall  first  consider  the  several  de- 
fences belonging  to  original  bills  for  relief,  which,  of  course,  in- 
clude a  prayer  for  discovery,  as  well  as  for  relief ;  and  afterwards, 
we  shall  consider  the  defences  peculiar  to  the  other  kinds  of  bills.' 

§  441.  In  treating  of  defences  to  original  bills  for  relief,  we 
shall,  in  the  first  place,  consider  those  which  may  be  taken  by 
demurrer.'  We  have  already  had  occasion  to  remark,  that  de- 
murrers to  relief  frequently  include  a  demurrer  to  discovery,  and 
demurrers  to  discovery  only  sometimes  consequentially  affect  the 
relief ;  and  that  if  a  demurrer  to  relief  is  good,  it  is  of  course  in 
England,  although  not  in  America,'  a  good  bar  to  the  discovery.^ 
The  word  demurrer  comes  (as  Lord  Coke  has  said)  from  the  Latin 
word  demarari,  to  abide ;  and,  therefore,  he  that  demurreth  in  law, 
is  said  to  abide  in  law ;  maratur^  or  demoratur  in  lege.  He  will  go 
no  further,  until  the  court  has  decided  whether  the  other  party  has 
shown  suflicient  matter  in  point  of  law  to  maintain  his  suit.^  A 
demurrer  is  then  in  the  nature  of  a  declinatory  exception  in  the 
Civil  Law,  which  was  always  put  in  before  the  pnetor,  ante  Utem 
conteBtatam.^ 

§  442.  A  demurrer  may  be  to  the  whole  bill,  or  to  a  part  only 
of  the  bill ;  and  the  defendant  may  therefore  demur  as  to  a  part, 
plead  as  to  another  part,  and  answer  as  to  the  rest  of  the  bill. 
But  care  must  be  taken,  that  each  of  these  modes  of  defence  is 
actually  applied  to  different  and  distinct  parts  of  the  bill,  and  that, 
as  applied,  each  is  consistent  with  the  other ;  so  that  one  does  not 

1  See  Mitf.  Eq.  PI.  by  Jeremy,  109.  •  Gflb.  For.  Rom.  60.    The  82d  Rule 

3  Ttie  Slst  Rule  of  the  Equity  Rules  of  the  Equity  Rules  of  the  Supreme 

of  the  Supreme   Court  of  the  United  Court  of  the  United   States,  January 

States,  January  Term,  1842,  declares:  Term,  1842,  declares:  "The  defendsnt 

"  No  demurrer  or  plea  shall  be  allowed  to  may,  at  any  time  before  the  bill  is  taken 

be  filed  to  any  bill,  unless  upon  a  certifi-  for  confessed,  or  afterwards,  with  the 

cate  of  counsel  that  in  his  opinion  it  is  leave  of  the  court,  demur  or  plead  to  Uie 

well  founded  in  point  of  law,  and  sup-  whole  bill,  or  to  part  of  it,  and  he  maj 

ported  by  the  affidavit  of  the  defendant,  demur  to  part,  plead  to  part,  and  answer 

that  it  is  not  interposed  for  delay ;  and  as  to  the  residue ;  but  in  eveiy  case,  in 

if  a  plea,  that  it  is  true  in  point  of  fact."  which  the  bill  specially  charges  fraud  or 

1  How.  Introd.  61 ;   17  Peters,  Appen*  combination,  a  plea  to  such  part  must  be 

dix,  69.  accompanied  with  an  answer  fortifjing 

3  Ante,  §  312;  Post,  §  646,  704,  751,  the   plea,  and   explicitly    denying  tbe 

note.  fraud  and  combination,  and  the  facts  on 

«  Ante,  §812;  Post,  §646;  Mitf.  Eq.  which  the  charge  is  founded."    Post, 

Fl.  by  Jeremy,  109, 110.  §  461 ;  1  How.  Intiod.  61 ;  17  Peters, 

B  Co.  Litt.  71  6 ;  Cooper,  Eq.  PL  110;  Appendix,  16. 
8  Black.  Com.  314. 
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OTerrule  the  other.^  Thus,  for  example,  if  there  is  a  demurrer  to 
the  whole  biU,  an  answer  to  a  part  thereof  is  inconsistent ;  and 
the  demurrer  will  be  overruled.'  For  the  same  reason,  if  there  is 
a  demurrer  to  a  part  of  a  bill,  there  cannot  be  a  plea  or  answer  to 
the  same  part,  without  overruling  the  demurrer.^ 

§  448.  If  a  demurrer  is  too  general,  that  is,  if  it  covers,  or  is 
applied  to  the  whole  bill,  when  it  is  good  to  a  part  only ;  or  if  it 
is  a  demurrer  to  a  part  of  a  bill  only,  but  yet  is  not  good  to  the 
full  extent,  which  it  covers,  but  is  so  to  a  part  only,  it  will  be  over- 
ruled ;  for  it  is  a  general  rule,  that  a  demurrer  (it  is  otherwise  as 
to  a  plea)  cilnnot  be  good  as  to  a  part,  which  it  covers,  and  bad  as 
to  the  rest ;  and  therefore  it  must  stand  or  fall  altogether.^  So,  if 
a  demurrer  does  not  cover  so  much  of  the  bill,  as  it  might  by  law 
have  extended  to,  it  has  been  held  to  be  bad*^    But  a  demurrer 

^  Cooper,  Eq.  PL  112, 118.  the  demurrer  muBt   be   overruled,  has 

*  Cooper,  £q.  PL  112 ;  Tidd  v,  Clare,  added,  "but  there  are  instances  of  allow- 
2  Dick.  712;  Mitf.  £q.  PL  by  Jeremy,  ing  demurrers  in  part."  And  he  citee 
900, 210;  PortarUngton  v.  Soulby,6  Sim.  2  Eq.  Abr.  759;  2  Bro.  ParL  Cas.  614, 
856 ;  Daviee  v.  Davies,  2  Keen,  588.  Tomlins'  ed.    The  doctrme  of  the  text  is 

*  Cooper,  Eq.  PI.  113 ;  Jones  v.  Straf-  now,  however,  firmly  established.  Mayor 
ford,  3  P.  Wms.  80;  Dormer  v.  Fortes-  of  London  v.  Levy,  8  Ves.  408;  Baker  t;. 
cue,  2  Atk.  282;  Clark  D.Phelps,  6  Johns.  Mellish,  11  Ves.  70;  Todd  v.  Gee,  17 
Ch.  214.  The  87th  ofthe  English  Chan-  Ves.  280.  See  also  Mitf.  Eq.  PL  by 
eery  Orders  of  1841  abolishes  this  doc-  Jeremy,  214,  note  (i).  Where  a  demurrer 
trine.  It  declares,  "  That  no  demurrer  or  is  too  extensive,  the  court  will,  if  a  fair 
plea  shall  be  held  bad  and  overruled  npon  case  is  made,  in  its  discretion,  give  leave, 
ai^gument,  only  because  the  answer  of  the  upon  proper  terms,  to  the  defendant  to 
defendant  may  extend  to  some  part  of  the  amend  his  demurrer  by  narrowing  its 
tame  matter  as  may  be  covered  by  such  terms.  Cooper,  Eq.  PL  112,  118,  115 ; 
demurrer  or  plea."  Cr.  ft  Phill.  879.  Mitf.  Eq.  PI.  by  Jeremy,  214,  215,  and 
The  same  rule  has  been  adopted  by  the  cases  there  cited ;  Baker  v.  Meliish,  11 
Supreme  Court  of  the  United  Stetes.  Ves.  70.  See  Dell  v.  Hale,  2  T.  ft  Coll. 
Rule  8r~of  the  Equity  Rules,  January  Ch.  1,  3 ;  Post,  §  692. 

Term,  1842.  «  Dawson  v.  Sadler,  1  Sim.  ft  Stu.  637, 

«  Cooper,  Eq.  PI.  112, 118;  Metcalf  v.  642.    This  doctrine  is  now  changed  by 

Hervey,  1  Ves.  248 ;  Verplanck  v.  Caines,  the  36th  of  the  Orders  of  the  English 

1  Johns.  Ch.  57 ;  Higinbotham  r.  Burnet,  Court   of  Chancery,  1841,  which    pro- 

5  Johns.  Ch.  186;  Todd  v.  Gee,  17  Ves.  vides,  "That  no  demurrer  or  plea  shall  be 
273 ;  Knight  v.  Mosely,  Ambler,  176 ;  held  bad  and  overruled  upon  argument, 
Jones  V.  Frost,  Jac.  466 ;  s.  c.  8  Mod.  1 ;  only  because  such  demurrer  or  plea  shall 
Wynne  v.  Jackson,  McCl.  ft  Y.  35 ;  Attor-  not  cover  so  much  of  the  bill  as  it  might 
ney  General  u.  Brown,  1  Swanst.  804;  by  law  have  extended  to."  Cr.  ft  PhilL 
Kuypers  u.  Reformed    Dutch    Church,  879.    The  same  rule  has  been  adopted  by 

6  Paige,  570;  1  Mont.  Eq.  PL  09,  100,  the  Supreme  Court  of  the  United  States. 
110.  Lord  Redesdale,  after  stating  that  Rule  36  of  the  Equity  Rules,  January 
where  a  demurrer  is  put  in,  which  is  too  Term,  1842.  See  also  Dell  v.  Hale,  2  T. 
extensive,  it  is  generally  conaidered  that  ft  ColL  Ch.  1. 
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may  be  put  in,  and  several  causes  assigned ;  and  if  one  cause  is 
good  to  the  whole  extent  of  the  demurrer,  and  another  is  bad,  the 
demuiTcr  will  be  sustained ;  for,  if  both  were  bad,  the  defendant 
may,  ore  tenu%^  assign  new  causes  of  demurrer  at  the  argument 
to  matters  of  substance,  although  not  to  matters  of  form  ;  so  that 
any  one  good  cause,  existing  of  record,  or  otherwise  assigned, 
will  do.^ 

§  444.  And  a  defendant  may  put  in  separate  demurrers  to  sep- 
arate and  distinct  parts  of  a  bill  for  separate  and  distinct  causes; 
for  the  same  groimds  of  demurrer  frequently  will  not  apply  to  dif- 
ferent parts  of  a  bill.  And  if  separate  demurrers  aile  put  in  to 
different  and  distinct  parts  of  a  bill,  one  demurrer  may  be  over- 
ruled upon  argument,  and  another  be  allowed.^  So  that,  in  this 
way,  the  hazard  of  one  general  demurrer  to  all  the  objectionable 
parts  of  a  bill  may  be  avoided. 

§  445.  Where  there  are  several  defendants,  if  they  all  join  in 
one  demurrer  to  a  bill,  the  demurrer  may  be  good,  and  be  allowed, 
as  to  one  of  the  defendants,  and  be  bad,  and  disallowed  as  to  the 
other  defendants ;  for  the  defence  may  be  good  as  to  one  person, 
and  be  wholly  inapplicable  to  another.^  And  there  is  a  clear,  al- 
though a  nice,  distinction  between  a  demurrer,  which  is  too  large 
in  regard  to  all  the  defendants,  and  one,  which  is  too  large  or  in- 
applicable to  some  of  the  defendants.  In  this  respect,  there  is  a 
difference  between  pleadings  in  law  and  in  equity ;  for  a  joint  de- 
murrer, or  a  joint  plea,  bad  as  to  one  defendant,  is*  at  law  bad  as 
to  all. 

§  446.  Whenever  any  gi'ound  of  defence  is  apparent  on  the  bill 
itself,  either  from  the  matter  contained  in  it,  or  from  the  defect 
in  its  frame,  or  in  the  case  made  by  it,  the  proper  mode  of  defence 
is  by  demurrer.*  A  demurrer  is  an  allegation  of  a  defendant, 
which,  admitting  the  mattera  of  fact  alleged  by  the  bill  to  be 
true,  shows,  that  as  they  are  therein  set  forth,  they  are  insu£Bcient 
for  the  plaintiff  to  proceed  upon,  or  to  oblige  the  defendant  to 
answer ;  or  that  for  some  reason  apparent  on  the  face  of  the  bill, 
or  because  of  the  omission  of  some  matter,  which  ought  to  be  con- 
tained therein,  or  for  want  of  some  circumstance,  which  ought  to 

1  Cooper,  Eq.  PI  112,  113;  Jones  v,        •  Cooper,  Eq.  PU  118 ;  Mayor  of  Loo- 
Frost,  Jac.  466 ;  Beames,  Ord.  in  Chan,    don  v.  Levy,  8  Ves.  403,  404. 
174.  *  Mitf.  Eq.  PL  by  Jeremy,  107. 

«  Cooper,  Eq.  PI.  118 ;  Mitf.  Eq.  PI.  by 
Jeremy,  214  216. 
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be  attendant  thereon,  the  defendant  ought  not  to  be  compelled  to 
answer.^  It  therefore  demands  the  judgment  of  the  court,  whether 
the  defendant  shall  be  compelled  to  make  answer  to  the  plaintiff^s 
bill,  or  to  some  certain  part  thereof.^ 

§  447.  The  causes  Of  demurrer  must  be  upon  some  matter  in 
the  bill,  or  upon  the  omission  of  some  matter,  which  ought  to  be 
therein,  or  attendant  thereon ;  and  not  upon  any  foreign  matter 
alleged  by  the  defendant.^  The  principal  ends  of  a  demurrer  are, 
to  avoid  a  discoveiy,  which  may  be  prejudicial  to  the  defendant, 
or  to  cover  a  defective  title,  or  to  prevent  an  unnecessary  expense. 
If  no  one  of  these  ends  is  obtained,  there  is  little  use  in  a  demur- 
rer.^ For,  in  general,  if  a  demurrer  would  hold  to  a  bill,  the 
coui*t,  although  the  defendant  answers,  will  not  grant  relief  upon 
hearing  the  cause.  There  have  been,  however,  cases,  in  which 
the  court  has  given  relief  upon  the  hearing,  although  a  demurrer 
to  the  relief  would  probably  have  been  allowed.  But  such  cases 
are  rare.* 

§  448.  From  what  has  been  said,  as  to  the  nature  and  office  of 
a  demurrer,  it  is  clear,  that  it  can  be  only  for  objections  apparent 
upon  the  face  of  the  bill  itself,  either  from  the  matter  inserted,  or 
omitted  therein,  or  from  defects  in  the  frame  or  form  thereof.^  It 
cannot,  therefore,  state,  what  does  not  appear  upon  the  face  of  the 
bill,  otherwise  it  would  be,  what  has  been  emphatically  called,  a 
speaking  demurrer,  that  is,  a  demurrer,  where  a  new  fact  is  intro- 
duced to  support  it.^  Thus,  for  example,  where  a  bill  was  brought 
to  redeem  a  mortgage,  and  it  did  not  allege  possession  in  the 
mortgagor  within  twenty  years,  otherwise  than  by  saying,  that  in 
or  about  the  year  1770,  the  plaintiff's  ancestor  (the  mortgagor) 
died,  and  soon  after  the  defendant  took  possession ;  and  a  demur- 
rer was  put  in,  and  alleged  for  cause,  that  it  appeared  upon  the 
face  of  the  bill,  that  from  the  year  1770,  ^^  which  is  upwards  of 
twenty  yeara  before  the  filing  of  the  bill,"  the  defendant  had  been 
in  possession,  and  the  plaintiff  was  under  no  disability,  &c.,  and 

1  Ibid.  '  Cooper,  Eq.  PI.  Ill ;  Davies  w.  Wil- 

*  Ibid.  liams,  1   Sim.  6;    Brooks   v.    Gibbons, 
■  Mitf.  Eq.  n.  by  Jeremy,  107,  108,    4  Paige,  374;  Brownsword  ».  Edwards, 

and  cases  there  dted;  Wyatt,  Pr.  Beg.  2  Yes.  245;  Edsell  v.  Buchasan,  4  Bro. 

162.  Ch.  254;  8.  c.  2  Yes.  Jr.  83;  Cawthorn 

4  Ibid.  V.  Chali^,  2  Sim.  &  Stu.  129;  Euypers  i;. 

»  Ibid.  Beformed  Dutch  Church,  6  Paige,  570. 

*  Be«mea,  Ord.  in  Chan.  26. 
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had  shown  no  right  to  redeem  ;  the  court  oyermled  the  demnrrer, 
upon  the  ground  that  tt  was  a  speaking  demurrer,  containing  an 
averment  of  a  matter  of  fact,  the  possession  for  twenty  yean  by 
defendant,  which  did  not  appear  in  certainty  on  the  face  of  the 
bill.^  We  shall  presently  have  occasion  to  consider  more  folly 
the  proper  frame  of  a  demurrer.^ 

§  449.  A  demurrer  being  (as  we  have  seen)  always  upon  mat- 
ter apparent  on  the  face  of  the  bill,  and  not  upon  any  matter  al- 
leged by  the  defendant,  it  sometimes  happens,  that  a  bill,  which, 
if  all  the  parts  of  the  case  were  fully  disclosed,  would  be  open  to 
a  demurrer,  is  so  artfully  drawn,  as  to  avoid  showing  upon  the 
face  of  it  any  cause  of  demurrer.  In  this  case  the  defendant  is 
compelled  to  resort  to  a  plea,  by  which  he  may  allege  matter, 
which,  if  it  appeared  upon  the  face  of  the  bill,  would  be  a  good 
cause  of  demurrer.  For,  in  many  cases,  what  is  a  good  defence 
by  way  of  plea^  is  also  good  by  way  of  demurrer,  if  the  facts  ap- 
pear sufficiently  by  the  bill.^  But  of  this  subject,  more  will  be 
said  hereafter .** 

§  450.  Where  the  facts  relied  on  as  a  matter  of  defence  by  the 
defendant,  are  stated  in  the  bill  only  by  way  of  pretence,  and  not 
expressly  charged,  it  is  not  generally  safe  to  demur  to  the  bill, 
imless  the  whole  right  against  the  defendant  is  founded  on  that 
charge.*  Thus'  for  example,  where  a  bill  relied  on  a  decree,  direct- 
ing a  conveyance,  and  the  decree  was  stated  only  by  way  of  pretence, 
and  not  expressly  charged,  the  court  at  first  doubted  whether  the 
defence  could  be  taken  by  demurrer,  and  ought  not  to  have  been 
taken  by  plea,  as  the  decree  was  not  averred  in  a  direct  statement 
But  the  demurrer  was  at  last  held  good,  upon  the  ground,  that 
without  conveyance  the  plaintiff  had  no  title ;  and  the  relief  prayed 
turned  upon  the  due  execution  of  the  conveyance.® 

§  451.  So,  where  a  bill  stated  the  sale  of  an  office,  and  prayed 

1  Edsell  i\  Buchanan,  4  Bro.  Ch.  254 ;  Peck,  S  Sim.  51 ;  HoTenden  v.  Annesley, 

B.  c.  2  Yes.  Jr.  88 ;  Brooks  v.  Gibbons,  2  Sch.  &  Lefr.  687 ;  Mitf.  £q.  PL  by 

4  Paige,  874.    But  if  the  lapse  of  more  Jeremy,  212  and  note, 
than  twenty  years  had  appeared  with        *  Post,  §  457. 
certainty  upon  the  face  of  the  bill,  the        •  Mitf.  Eq.  PI.  by  Jeremy,  216. 
objection  might  have  been  taken  by  de^        «  Post,  §  647,  652. 
murrer.    Hodle  v.  Healey,  1  Ves.  &  B.        •  Fletcher  ».  ToUet,  6  Ves.  Jr.  8;  1 

686 ;   Foster  v.  Hodgson,  19  Ves.  180 ;  Mont.  Eq.  PI.  94. 
Barron  v.  Martin,  19  Ves.  827;  8.  c.        •  Fletcher  v.  ToUet,  6  Ves.  Jr.  8;  1 

Cooper,  189 ;  Mr.  Belt's  note  to  Deloraine  Mont.  Eq.  PL  94. 
V,  Browne,  8  Bro.  Ch.  683;   Hoare  v. 
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an  account  of  the  profits,  a  demurrer  was  held  not  to  lie,  upon  the 
ground  of  the  sale  of  the  office  being  illegal ;  because  there  was 
no  sufficient  averment  in  the  bill,  that  the  office  was  one  within 
the  reach  of  the  prohibition  of  the  statute  of  6th  and  6th  of 
Edward  VI.^  So,  where  a  bill  quia  timet  was  brought,  founded 
upon  an  equitable  lien  for  the  purchase-money  of  an  estate,  and 
the  bill  stated  that  a  bond  was  taken,  as  a  further  and  additional 
security,  a  demurrer  to  the  bill,  upon  the  ground  that  the  taking 
of  the  bond  was  a  waiver  of  the  lien,  was  overruled ;  for  the  alle- 
gation of  the  bill  was,  that  it  was  taken  as  additional  security ; 
and  if  it  was  not,  the  objection  should  be  in  another  form.^ 

§  452.  A  demurrer  necessarily  admits  the  truth  of  the  facts 
stated  in  the  bill,  so  far  as  they  are  relevant  and  are  well  pleaded ; 
but  it  does  not  admit  the  conclusions  of  law  drawn  therefrom,  al- 
though they  are  also  alleged  in  the  bill.'  (a)     Thus,  if  a  demur- 

1  Hicks  V.  Raincock,  1  Cox,  40.  them.    [The  rule  that  ambiguous  atate- 

*  Braband  v.  Hoekins,  8  Price,  31.  meats  in  a  biU  are  to  be  taken  most 

'  Cooper,  Eq.  PL  111^  Mitf.  Eq.  PI.  strongly  against  the  pleader,  will  not 

by  Jeremy,  211,  212 ;  WUliams  v.  Stew-  entitle  the  demurring  party  to  any  infer- 

ard ,  3  Mer.  472,  492 ;  Ford  v.  Peering,  ence  drawn  from  a  possible  state  of  cir- 

1  Ves.  Jr.  77;  East  India  Co.  v.  Hench-  cumstances  not  inconsistent  with  the  arer- 

man,  1  Ves.  Jr.  291;  Wyatt,  Pr.  Reg.  ments  of  the  bill.    Simpson  v.  Fogo,  1 

168 ;  Penfold  v.  Nunn,  6  Sim.  405 ;  Earle  Johns.  &  H.  18.    All  that  is  now  regarded 

V,  Holt,  5  Hare,  180.    In  Baker  v.  Booker,  as  fairly  deducible  from  this  rule  is,  that 

6  Price,  881,  Baron  Wood  said :  "  A  de-  all  language  used  in  pleading  is  to  be 

murrer  only  admits  matters  positively  understood  according  to  its  natural  im- 

■lleged  in  the  bill ;  not  every  fanciftd  port,  in  the  connection,  and  with  refer- 

pretence  suggested."    But  this  proposi-  ence  to  the  subject-matter;  but  that  in 

tion  must  be  taken  siib  modo ;  for  if  a  fact  an    exact    equipoise,    the    construction 

be  not  positively  asserted,  and  yet  it  is  should  be  against  the  pleader,  and  that 

material,  and  is  stated  in  terms,  which  no  mtendmeuts  are  to  be  made  in  favor 

may  be  deemed  reasonably  certain  in  of  the  pleader's  case  which  do  not  natur- 

their  import,  the  demurrer  will   admit  ally  result  from  the  facts  stated.    Ibid. 

(o)  A  demurrer  does  not  admit  that  Ala.  627.    If  the  allegations  of  the  bill 

the  construction  of  a  written  instrument  are  upon  information  and  belief,  it  has 

eet  forth  in  the  bill  is  the  true  one ;  or  that  been  held  that,  while  a  demurrer  admits 

a  parol  understanding  stated  in  the  bill  the  information  and  the  belief,  it  does  not 

as  varying  a  written  instrument,  is  com-  admit  the  truth  of  the  information.  Wal- 

petent  and  admissible  in  evidence.    Lea  ton  v.  Westwood,  78  lU.  126.    For  other 

r.  Robeson,  12  Gray,  280;  Dillon  v.  Bar-  Instances  of  averments  or  conclusions  of 

nard,  21  WaU.  480;  a.  c.  1  Holmes,  886.  law  not  admitted   by  a  demurrer,  see 

So,  if  fraud  is  charged  in  the  biU,  and  Tompson  v.  Bank  of  Redemption,  106 

the  facts  constituting  the  fraud  are  not  Mass.  128 ;  Pearson  o.  Tower,  66  N.  H. 

specifically  set  forth,  the  fraud,  which  is  86 ;  Partee  v,  Kortrecht,  64  Miss.  66 ; 

a  mere  conclusKHi  of  law,  is  not  admitted  Stow  v.  Russell,  86  lU.  18. 
by  a  demuirer.    Flewellen  v.  Crane.  68 
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rer  extends  to  any  particular  discovery,  the  matter  sought  to  be 
discovered,  and  to  which  the  demurrer  extends,  is  taken  to  he  as 
stated  in  the  bill.  And  if  the  defendant  demurs  to  the  relief  only, 
the  whole  case  made  by  the  bill,  to  ground  the  relief  prayed  for, 
is  considered  as  true.  A  demurrer  is,  therefore,  always  preceded 
by  a  protestation  against  the  truth  of  the  matters  contained  in  the 
bill,  a  practice  borrowed  from  the  common  law,  and  probably 
intended  to  avoid  any  conclusion  in  another  suit;  for  in  the 
present  suit  it  is  wholly  without  effect.^ 

§  453.  In  regard  to  the  appropriate  use  of  a  demurrer,  it  may 
be  stated  as  a  general  rule,  that  whenever  the  ground  of  objec- 

On  the  argument  of  a  demurrer  to  a  biU  the  company  and  other  perM>n8,  impeach- 

the  documents  set  out  in  the  bill  must  be  ing  their  transactions  on  the  ground  of 

taken  as  therein  stated,  and  no  reference  fraud,  the  defendant's  answer  was  ex- 

to  the  original  document  is  permitted  to  cepted  to  for  insufficiency,  and  while  the 

contradict  averments  in  the  bill.    Cud-  exceptions  were  pending,  the  defendaoU 

don  V.  Tite,  1  Gif .  895.    Where  the  bill  moved  to  take  the  bill  off  the  file  and 

was  filed  by  shareholders  in  an  insurance  to  stay  proceedings.    At  the  hearing,  it 

company  against  the  directors,  requiring  appeared  that  the  plaintiff  had  lost  mooer 

them  to  set  forth  a  list  of  various  partic-  in  speculating  in  the  shares  of  tiie  com- 

ulars  relating  to  the  business  transacted  pany ,  and  that  he  owned  only  five  shares, 

by*  the  company,  and  the  defendants  in  which  he  had  purchased  solely  for  the 

their  answers  referred  generally  to  the  purpose  of  qualifying  himself  to  bring  the 

books  of  the  company  as  containing  all  suit  and  of  being  bought  off.    It  wai 

facts  inquired  after  in  the  bill,  it  was  lield,  nevertheless  held,  that  at  that  stage  of  the 

upon  exceptions,  that  the  answer  was  case,  the  defendant  not  having  8u£Scientlj 

insufficient,  it  being   the  duty  of   the  denied  the  charges  of  fhiud  in  the  l»H, 

directors  to  make  the  reference  to  the  the  ma/a  ^Ves  of  the  plaintiff  in  filing  the 

books  as  easy  to  the  plaintiffs  as  possible,  bill  was  no  ground  for  taking  it  off  the 

and  to  refer  specifically  to  the  books  and  file.    Seaton  v.  Grant,  L.  R.  2  Ch.  450. 

portions  of  the  l>ooks  containing  the  in-  But  where  a  bill  was  filed  by  amemherof 

formation  sought,  under  each  particular  a  society  against  the  directors  to  restrain 

head  of  inquiry.    Drake  i;.  Symes,  Jolms.  proceedings  alleged  to  be  ultra  vires,  and 

Ch.  647 ;  8.  c.  2  De  G.,  F.  &  J.  81.  Where  it  was  shown  to  the  court  that  the  plsin- 

a  bill  is  brought  for  the    purpose    of  tiff  was  a  person  of  small  means,  who  had 

obtaining   the   rectification    of   alleged  purchased  one  share  in  the  society  for  the 

defects  in  a  marriage  settlement,  and  the  purpose  of  instituting  the  suit,  and  tliat 

appointment  of  new  tru8t<>e8,  the   bill  the  suit  was  really  instituted  by  his  soli- 

must  be  taken  as  it   stands,  and    the  citor,  who  was  not  a  shareholder,  to  annoy 

defendant  cannot  assume  the  existence  two  of  the  directors,  it  was  ordered  to  be 

of  possible  facts  not  stated,  but  must  taken  off  the  file.    Robson  v.  Dodds,  L. 

plead  such  facts,  and  the  demurrer  cannot  R.  8  Eq.  901.    But  no  such  summary 

be  allowed,  so  long  as  the  bill  makes  a  course  of  proceeding  could  probably  be 

case  for  either  branch  of  the  relief  sought,  maintained  in  an  American  court  ] 
Barber  v.  Barber,  4  Drew.  666.    Where         *  Mitf.  Eq.  PI.  by  Jeremy,  107.  211, 

the  plaintiff  filed  a  bill,  on  behalf  of  him-  212 ;  Cooper,  Eq.  PI.  Ill ;  Po8t»  §  457. 
self  and  the  other  shareholders  against 
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tion  or  defence  is  apparent  on  the  face  of  the  bill  itself,  either 
from  matter  contained  in  it,  or  from  defect  in  its  frame,  the 
proper  mode  of  taking  it  is  by  demurrer,  and  not  by  way  of  plea.* 
Hence,  if  the  case  of  the  plaintiff,  as  stated  in  his  bill,  will  not 
entitle  him  to  a  decree,  the  proper  course  is  for  the  defendant  to 
insist  upon  it  by  way  of  demurrer,  although  it  may  be  equally 
fatal  at  the  hearing.^  When  the  bill  is  defective  in  substance  it 
is  in  general  advisable  to  demur,  because  it  saves  unnecessary  ex- 
pense to  all  parties.  When  the  objection  is  to  a  defect  in  matter 
of  form,  the  objection  may,  and  indeed  ordinarily  must  be,  taken 
by  demurrer.* 

§  454.  The  want  of  due  form  constitutes  a  just  objection  to  the 
proceedings  in  every  court  of  justice;  for  to  reject  all  form 
would  be  destructive  of  the  law  as  a  science,  and  would  introduce 
great  uncertainty  and  perplexity  in  the  administration  of  justice.** 
Every  irregularity  of  this  sort  is  fraught  with  inconvenience,  and 
generally  tends  to  delays  and  doubts.  And  it  has  been  well  re- 
marked, that  infinite  mischief  has  been  produced  by  the  facility 
of  courts  of  justice  in  overlooking  errors  in  form.  It  encourages 
carelessness;  and  places  ignorance  too  much  on  a  footing  with 
knowledge  amongst  those  who  practise  the  drawing  of  pleadings.^ 
To  which  it  may  be  added,  that  it  often  exposes  the  parties  them- 
selves to  no  small  hardship,  by  embarrassing  them  at  every  step 
in  the  progress  of  the  cause ;  and  involving  the  merits  of  the  cause 
in  superfluous  details  and  inartificial  allegations,  at  once  loose, 
obscure,  and  misleading.  In  practice,  however,  objections  to  slight 
mistakes  of  form  are  not  usually  insisted  on,  where  there  are  merits 
in  the  cause,  nor  unless  the  bill  seeks  to  enforce  some  harsh  and 
rigorous  claim.® 

1  Cooper,  Kq.  PI.  118;  Billing  v.  Flight,  on  suits  in  equity,  p.  118,  remarks,  that, 

1  Mad.  230;   Hinde,  Ch.  Prac.  154;   2  '*  courts  of  equity  are   apt,    and    with 

Mad.  Ch.  Prac.  224.  reason,  to  look  with  a  suspicious  eye 

*  Hovenden  v,  Annesley ,  2  Sch.  &  Lefr.  upon  defendants,  who,  by  ayailing  them- 
638 ;  Barker  v,  Dacie,  6  Ves.  686.  [Sub-  selves  of  every  cause  of  demurrer  or 
stantial  defects  may  generally  be  taken  plea,  show  an  unwillingness  fairly  to 
at  the  hearing.  Kriechbaum  v.  Bridges,  meet  the  plaintiff's  case.  It  is  seldom, 
1  Iowa,  14.]  therefore,  advisable  to  have  recourse  to 

*  Post,  §  628.  these  modes  of  defence,  unless  to  prevent 

*  Cooper,  Eq.  PI.  118.  the  expense  of  an  examination  of  wit- 

*  Lord  Chief  Justice  Eyre,  in  Morgan  nesses,  or  to  avoid  a  discovery,  which 
V.  Sargent,  1  Bos.  &  Pull.  69 ;  Cooper,  might  be  detrimental  to  the  defendant's 
£q.  PI.  118.  just  and  rightful  interests.    And,  upon 

*  Mr.  Barton,  in  a  note  (2j  to  his  work  this  principle  of  discountenancing  these 
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§  455.  Demurrers  are  either  general  or  epecial.  They  are 
general,  when  no  particular  cause  is  assigned,  except  the  usual 
formulary  (to  comply  with  the  rules  of  the  court),  that  there  is 
no  equity  in  the  bill.^  They  are  special,  when  the  particular  de- 
fects or  objections  are  pointed  out.  The  former  will  be  sufficient 
(although  special  causes  are  usually  stated)  when  the  bill  is  de- 
fective in  substance.  The  latter  is.  indispensable,  where  the  ob- 
jection is  to  the  defects  of  the  bill  in  point  of  form.'  By  the 
rules  of  courts  of  equity,  every  demurrer  is  required  to  contain 
the  causes  thereof ;  ^  and  they  must  be  set  down  with  reasonable 
certainty  and  directness.^ 

§  456.  Demurrers,  though  sometimes  for  dilatory  causes,  in  the 

diUtoiy  pleas,  and  encouraging  an  open  said  complainant  has  not,  by  his  said 

and  manly  defence,  have  proceeded  many  bill,  made  such  a  case  as  entitles  him,  in 

of  those  cases,  which  we  have  had  occa-  a  court  of  equity,  to  any  discorery  from 

sion  to  refer  to.    But,  independent  of  these  defendants  respectiYely,  or  any  of 

these  consideraUons,  it  is  sometimes  pru-  them,  or  any  relief  against  them,  ss  to 

dent    to    forego  the    benefit   of   those  the  matters  contained  in  the  said  biU,  or 

defences,  and  submit  to  answer  the  com-  any  of  such  matters  ;  and  that  any  dis- 

plainant's  bill ;  by  which  means  the  de-  coYery,  which  can  be  made  by  tbeie 

fendant  has  frequently  an  opportunity  of  defendants,  or  any  of  theni,  touching  the 

pressing  upon  the  court,  by  his  answer,  matters  complained  of  in  said  bill,  or  any 

facts  and  circumstances  in  rebuttal  of  of  them,  cannot  be  of  any  arail  to  the 

the  plaintiff's  claims,  which  could  not,  said  complainant  for  any  of  the  purposes 

consistently  with  the  established  mode  of  for  which  a  discovery  is  sought  againsl 

pleading,  be  offered  together  with  such  these  defendants,  by  the  said  bill,  nor 

defences."    [See  Mewshaw  v,  Mewshaw,  entitle  the  said  complainant  to  any  relief 

2  Md.  Ch.  Dec.  12]  in  this  court,  touching  any  of  the  matters 

^  The  usual  formulary  is :  "  And  for  therein  complained  of.    Wherefore,  and 

causes  of  demurrer  say,  that  the  com-  for  divers  other  good  causes  of  demurrer 

plainanf  s  said  bill  of  complaint,  in  case  appearing  in  the  said  bill,  these  defend* 

the  same  were  true,  which  these  defend-  ants  do  demur  thereto ;  and  they  pray 

ants  do  in  nowise  admit,  contains  not  any  the  judgment  of  this  honorable  court, 

matter  of  equity,  whereon  this  coi\rt  can  whether  they  shall  be  compelled  to  make 

ground  any  decree,  or  give  the  complain-  any  further  and  other  answer  to  the  said 

ant  any  relief  or  assistance,  as  against  bill ;  and  they  humbly  pray  to  be  dis- 

them,  these  defendants."    Barton's  Suit  missed  from  hence,  with  their  reasonable 

in  Equity,  107,  108.  costs  in  this    behalf  sustained."    (Van 

«  Cooper,  Eq.  PI.  118.    The  common  Heyth.  Eq.  Drafts.  419.)    2  Harris.  Ch. 

form  of  a  general  demurrer  is  as  follows  :  Pr.  by  Newl.  p.  607.    The  form  in  Bar- 

"  These  defendants,  by  protestation,  not  ton's  Suit  in  Equity,  p.  107, 108,  is  more 

confessing  all  or  any  of  the  matters  and  concise  and  succinct.    See  same  form, 

things,  in  the  said  complainant's  bill  con-  Post,  §  488,  note, 
tained,  to  be  true  in  such  manner  and         *  Beames,  Ord.  in  Chan.  77, 17S. 
form,  as  the  same  are  therein  set  forth         ^  Barton's  Suit  in  Eq.  108,  note(l); 

and  alleged,  do  demur  to  the  said  bill,  Mitf.  Eq.  PI.  by  Jeremy,  218, 214. 
and  for  cause  of  demurrer  show,  that  the 
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nature  of  a  plea  in  abatement,  are  always  in  legal  effect  in  bar  of 
the  suit,  praying  for  a  dismissal  of  it.^  But  there  is  this  differ- 
ence, that  where  the  suit  is  dismissed  upon  a  hearing  upon  the 
merits,  it  is  ordinarily,  unless  the  dismissal  is  without  prejudice, 
a  bar  to  another  bill ;  whereas,  if  the  bill  is  dismissed  for  defect 
of  form  or  structure  of  it,  not  going  to  the  merits,  it  is  no  bar  to 
a  future  suit  for  the  same  subject-matter.^  It  may  also  be  re- 
marked, m  this  connection,  that  demurrers  are  inapplicable  to 
pleas,  or  to  answers.  If  a  plea  be  bad  in  substance,  the  course  is 
not  to  demur  to  it,  but  to  set  it  down  for  an  argument ;  (a)  and 
if  then  found  bad,  it  is  at  once  overruled.^  If  an  answer  is  in- 
sufficient in  its  responses  to  the  charges  and  statements  in  the 
bill,  the  objections  are  to  be  taken  to  it  by  exceptions  filed.^  If 
it  be  in  substance  bad  as  a  defence,  and  no  further  proofs  are  re- 
quired by  the  plaintiff,  the  case  can  be  set  down  for  a  hearing 
upon  the  bill  and  answer,  and  will  be  adjudged  accordingly.^ 
§  457.  In  regard  to  the  frame  of  a  demurrer,  it  remains  to  add 

1  Roberdeau  v.  Rous,  1  Atk.  644 ;  2  quently  on  matter  of  form,  is  not  in  gene- 
Mad.  Ch.  Pr.  225 ;  Jones  v,  Strafford,  3  ral  a  bar  to  a  new  bill.  But  if  the  court, 
P.  Wms.  80.  Lord  Loughborough,  in  upon  a  demurrer,  has  clearly  decided 
Brooke  r.  Hewitt,  8  Ves.  256,  said :  "  A  upon  the  merits  of  the  question  between 
demurrer  must  be  founded  upon  this,  the  parties,  the  decision  may  be  pleaded 
that  it  is  an  absolute,  certain,  clear  in  bar  of  another  suit."  Mitf .  £q.  PL  by 
proposition,  that  the  bill  would  be  dis-  Jeremy,  216;  Cooper,  £q.  PI.  115. 
missed,  with  costs,  at  the  hearing."  This  '  Mad.  Ch.  Pr.  248 ;  Holmes  i;.  Reni- 
is  true  as  to  demurrers  for  defects  in  the  sen,  7  Johns.  Ch.  286 ;  Mitf.  £q.  PL  by 
substance  of  the  bill.    But  it  does  not  Jeremy,  216. 

apply  to  matters  of  form.    Lord  Hard-        '  Mitf.  £q.  PL  by  Jeremy,  801 ;  Cooper, 

wicke.  in  Roberdeau  v.  Rous,  1  Atk.  544,  £q.  PL  231 ;  Harris.  Ch.  Pr.  by  NewL  282, 

is  made  to  say  :  "  The  defendant  should  233  ;  Wyatt,  Pr.  Reg.  168. 
not  hare  demurred  for  want  of  juris-         *  Post,  §  864. 

diction ;  for  a  demurrer  is  always  in  bar,         ^  [Where  the  plaintiff  files  no  repli- 

and  goes  to  the  merits  of  the  case ;  and,  cation  to  the  answer,  but  the  case  is  set 

therefore,  it  is  informal  and  improper  in  down  for  hearing  on  bill  and  answer,  all 

that  respect ;  for  he  should  have  pleaded  the  facts  well  pleaded  in  the  answer  must 

to  the  jurisdiction."    This  language  is  be  taken  as  true,  whether  responsive  to 

loose  and  inaccurate.   If  tlie  court  has  no  the  averments  in  the  bill  or  not.    Per- 

jarisdiction,  the  objection  may  be  taken  kins  v.  Nichols,  11  Allen,  542.    But  where 

hy  demurrer,  if  it  is  apparent  on  the  face  the  answer  is  traversed,  and  the  case  set 

ottliebilL   Mitf.  Eq.  PL  by  Jeremy,  110,  down  for  hearing  on  biU,  answer,  and 

216;  Hill  V.  Reardon,  2  Sim.  &  Siu.  481.  traverse,  the  averments  in  the  answer  will 

And  a  demurrer  may  be  for  causes  not  only  be  taken  as  proved  so  far  as  they  are 

going  to  the  merits.    Lord  Redesdale  has  responsive  to  the  bill.  Doolittle  v.  Gookin, 

remarked,  that,  "a  demurrer  being  fre-  10  Vt.  265 ;  Slason  v.  Wright,  14  Vt.  208.1 

•  (a)  Travers  v.  Rossb  U  N.  J.  £q.  254;  Winters  v.  Claitor,  54  Miss.  841. 

26 
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a  few  words.  We  have  already  seen,  that  it  begins  by  a  protes- 
tation, and  that  it  must  always  express  the  several  caases,  on 
which  it  is  founded.^  If  the  demurrer  does  not  go  to  the  whole 
bill,  it  must  clearly  express  the  particular  parts  of  the  bill,  which 
it  is  designed  to  cover ;  for  if  the  particulars  are  not  distinguished, 
the  court  will  be  compelled  to  look  over  the  whole  bill,  in  order 
to  pick  them  out.^  And  this  must  be  done,  not  by  way  of  excep- 
tion, as  by  demurring  to  all,  except  certain  parts  of  the  bill ;  bat 
by  a  positive  definition  of  the  parts,  to  which  the  defendant  seeb 
to  avoid  making  any  answer.^ 

§  458.  Thus,  for  example,  where  a  defendant  put  in  an  an- 
swer and  demurrer,  the  demurrer  extending  to  the  whole  of  the 
bill,  except  only  as  to  such  part,  and  so  much  thereof,  as  requires 
this  defendant  to  set  forth,  whether,  &c.,  &c. ;  it  was  held,  that 
the  demurrer  ought  to  be  overruled ;  for  it  imposed  upon  the 
court  the  duty  of  comparing  the  demurrer  and  the  answer  with 
the  whole  bill.^  So,  where  a  defendant  put  in  an  answer  to  so 
much  of  the  bill,  as  he  was  advised  he  was  bound  to  answer, 
making  an  answer  to  certain  charges  in  the  bill,  and  then  put  in 
a  demurrer  "  to  all  and  every  the  other  allegations,  and  chai^ 
and  matters,  and  things  in  the  plaintiff's  bill  contained;'*  the 
demurrer  was  overruled  ;  for  it  imposed  \>n  the  court  the  necesr 
sity  of  finding  out  what  was  demurred  to,  by  examining  every 
part  of  the  bill.^     So,  where  a  demurrer  was  put  in  to  all  the  re- 

^  Ante»  §  462,  455,  note.  becaase  it  does  not  describe,  whst  U  is, 

3  Mitf.  £q.  PL  by  Jeremy,  213,  214 ;  that  has  been   so   answered.    Bat  the 

Chetwynd  v,  Lindon,  2  Ves.  450 ;  Salkeld  cases  on  the  subject  have  clearly  de- 

V.  Science,  2  Yes.  107 ;  Barton's  Suit  in  termincd.  that  the  demurrer  must  ex- 

Equity,  108,  110,  notes.  press,  in  the  clearest  manner,  whstitu 

>  Robinson  v.  Thompson,  2  Ves.  &  B.  that  you  demur  to.    It  has  been  repeat- 

118;    Salkeld   v.  Science,  2  Ves.   107;  ediy  said,  that  where  a  defendant  demun 

Mitf.  Eq.  PI.  by  Jeremy,  214,  note  (A).  to  part,  and  answers  to  part  of  a  bill,  the 

*  Wetherhead  v,  Blackburn,  2  Ves.  &  court  is  not  to  be  put  to  the  trouble  of 
B.  121, 128.  looking  into  the  bill  or  answer  to  see 

*  Devonsher  v.  Newenham,  2  Sch.  &  what  is  covered  by  the  demurrer;  but 
Lefr.  205.  Lord  Redesdale,  on  this  occa-  tliat  it  ought  to  be  expressed  in  clear 
sion,  said :  "  I  have  looked  into  the  cases,  and  precise  terms,  what  it  is,  that  the 
and  have  no  doubt  that  this  demurrer  is  party  refuses  to  answer  ;  so  that  the 
informal.  The  answer  is, '  to  so  much  of  master,  upon  a  reference  of  the  answer 
the  bill  as  this  defendant  is  advised  he  is  to  him  upon  exceptions,  should  be  able 
bound  to  answer  unto.'  In  the  first  place,  to  ascertain  precisely,  how  far  the  de 
this  cannot  be  an  answer ;  for,  if  the  murrer  goes,  and  what  is  to  be  answered, 
demurrer  covers  the  rest  of  the  bill,  no  And  I  cannot  agree,  that  it  is  a  proper 
exceptions  can  be  taken  to  the  answer,  way  of  demurring  to  say,  that  the  de- 
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lief  and  to  all  the  discovery  prayed  by  the  bill,  except  so  far  as 
the  bill  seeks  a  discovery  touching  the  several  title-deeds,  &c.,  in 
the  bill  mentioned,  &c.,  &c. ;  and  as  to  the  residue  of  the  bill, 
not  demurred  to,  proceeded  to  answer  the  facts  specified  and  ex- 
cepted ;  the  demurrer  was  held  bad,  and  overruled  for  the  like 
reason.^ 

§  458  a.  Care  should  also  be  taken  to  frame  the  demurrer  cor- 
rectly, with  reference  to  the  nature  of  the  bill ;  for  if  the  bill  is 
for  discovery  only,  and  the  demurrer,  without  mentioning  discov- 
ery, is  to  relief,  namely,  that  the  plainti£F  is  not  entitled  to  any 
such  relief  against  the  defendant,  as  is  prayed  by  the  bill,  the  de- 
murrer will  be  bad,  and  overruled.* 

§  459.  If  the  plaintiff  conceives  that  there  is  not  sufficient  cause 
apparent  on  his  bill  to  support  a  demurrer  put  in  to  it,  or  that  the 
demurrer  is  too  extensive,  or  is  otherwise  improper,  he  may  take 
the  judgment  of  the  court  upon  it,  and  if  he  conceives,  that  by 
amending  his  bill  he  can  remove  the  ground  of  demurrer,  he  may 
do  80  before  the  demun*er  is  argued,  on  payment  of  costs,  which 
vary  according  to  the  state  of  the  proceedings.^    But  after  a  de* 

fendant  answers  to  such  and  such  par-  pleads/'  which  has  heen  often  overruled ; 

ticular  facts,  and  demurs  to  aU  the  rest  for  it  cannot  be  known,  what  would  be 

of  a  bill ;  for  this  would  put  the  master  pleaded  to,  and  what  answered.'    I  ap- 

to  great  difficulty  in  saying  what  was  prehend  Lord  Hardwicke's  idea  was  this : 

demurred  to,  and  whether  the  answer  that  when  a  party  refuses  to  answer  a 

was   sufficient,  or  otherwise.    The  de-  particular  part  of  the  bill,  he  must  pre- 

fendant  ought  to  demur  to  a  particular  cisely  state,  what  part  of  the  bill  it  is, 

part  of  the  biU.  specifying  it  precisely,  which  he  refuses  to  answer,  and  upon 

and  answer  to  all  the  rest    Chetwynd  v.  which  he  demands  the  judgment  of  the 

Lindoo,  2  Ves.  450,  is  an  mdiflerent  re-  court,  whether  he  shall  answer  or  not ; 

port.    But  one  may  coUect  from  the  case,  and  that  he  has  no  right  to  compel  the 

what  was  the  opinion  of  Lord  Hard-  court  to  go  through  the  whole  bill,  to  see, 

wicke  on  the  subject.    There  he  held,  what  it  is  that  he  refuses,  and  what  he 

that  a  demurrer  '  to  such  part  of  the  bill,  submits  to  answer."    [See  also  Jarvis  v, 

as  ought  to  compel  defendants  to  dis-  Palmer,  11  Paige.  660  ] 

coTer  a  conspiracy,'  did  not  sufficiently  ^  Robinson  v.  Thompson,  2  Yes.  &  B. 

distinguish,  what  part  it  was,  that  was  118.    But  see  Hicks  v.  Raincock,  1  Cox, 

covered    by    the    demurrer.    I   confess  40. 

(independent  of  the  authority  of  Lord  >  Mills  v.  Campbell,  2  Y.  ft  Coll.  380. 

Hardwicke)  I  might  have  thought  that  *  Mitf.  £q.  PI.  by  Jeremy,  215,  21(5. 

sufficiently  precise ;  but  Lord  Hardwicke  and  cases  there  cited ;  Cooper,  Kq.  PI. 

thought  otherwise.    He  said.  '  The  court  115;  Wyatt,  Pr.  Reg.  164.  165 ;  Baker  o, 

must  look  through  the  whole  biU  to  see  Mellish,  11  Yes.  72.    Properly  speaking, 

what  the  particulars  are  which  are  de-  the  cause  is  not  out  of  court,  until,  upon 

murred  to.    It  is  like  the  case  of  a  plea  the  allowance  of  the  demurrer,  the  biU  is 

which  begins  with  **  as  to  so  much  of  the  dismissed  by  the  order  of  the  court 
bill,  as  is  not  after  answered  to,  the  party 
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murrer  to  the  whole  of  a  bill  has  been  argued  and  allowed,  the 
bill  is  out  of  court,  and  therefore  cannot  be  regularly  amended.^ 
To  ayoid  this  consequence,  the  court  has,  sometimes,  instead  of  de- 
ciding upon  the  demurrer,  given  the  plaintiff  liberty  to  amend  his 
bill,  paying  the  costs  incurred  by  the  defendant.  And  this  has 
been  frequently  done  in  the  case  of  a  demurrer  for  want  of  parties.^ 
Where  a  demurrer  leaves  any  part  of  a  bill  untouched,  the  whole 
may  be  amended,  notwithstanding  the  allowance  of  the  demurrer; 
for  the  suit  in  that  case  continues  in  court ;  the  want  of  which 
circumstance  seems  to  be  the  reason  of  the  contrary  practice, 
where  a  demurrer  to  the  whole  of  a  bill  has  been  allowed.' 

§  460.  If  a  demurrer  should  be  overruled  on  argument,  because 
the  facts  do  not  suflSciently  appear  on  the  face  of  the  bill,  defence 
may  be  made  by  plea,  stating  the  facts  necessary  to  bring  the  case 
truly  before  the  court,  althou^  it  has  been  said  that  the  court  will 
not  permit  two  dilatories.^  And  after  a  plea  overruled,  it  is  said, 
that  a  demurrer  has  been  allowed,  bringing  before  the  court  the 
same  question  in  substance  as  was  agitated  in  arguing  the  plea.^ 
But,  after  a  demurrer  has  been  overruled,  a  second  demurrer  will 
not  be  allowed ;  for  it  would  be  in  effect  to  rehear  the  case  on  the 
first  demurrer,  as,  on  the  argument  of  a  demurrer,  any  cause  of  de- 
murrer, although  not  shown  in  the  demurrer  as  filed,  may  be  alleged 
at  the  bar ;  and,  if  good,  it  will  support  the  demurrer.® 

§  461.  In  order  to  prevent  delays  by  putting  in  frivolous  demur- 
rers, it  is  required  by  the  rules  of  court,  that  the  demurrer  should 
be  signed  by  counselJ  But  it  is  not  required  to  be  put  in  on  oath, 
as  it  asserts  no  fact,  and  relies  merely  upon  matter  upon  the  face 
of  the  bill.^  It  is,  therefore,  considered,  that  the  defendant  may, 
by  advice  of  counsel,  upon  the  sight  of  the  bill  only,  be  enabled 
to  demur  thereto.®  And  for  this  reason  it  is  always  made  the 
special  condition  of  an  order  giving  the  defendant  time  to  demur, 
plead,  or  answer  to  the  plaintiff's  bill,  that  he  shall  not  demur 

*  Ibid.  V.  MeUish.  11  Ves.  70;  (Booth  v.  Stam- 
«  Ibid.                                                       per,  10  Ga.  113.] 

*  Ibid.  t  Beames,  Ord.  in  Chan.  172;  Hinde, 

*  Mitf.  Eq.  PL  by  Jeremy,  215,  216,  Ch.  Pr.  148;  Mitf.  Eq.  PI.  by  Jeremj, 
and  authorities  before  cited.  208;   Cooper,  Eq.  PI.  114;   Wyatt,  Pr. 

^  Ibid.  Beg.  165 ;  Ante,  §  441,  note. 

«  Mitf.  Eq.  PI  by  Jeremy,  216,  217,  «  ijjid. 
and  cases  there  cited ;  Cooper,  Eq.  PI.  •  Ibid. 
115y  116;  Mont  Eq.  PL  112,  118;  Baker 
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alone.^  Whenever,  therefore,  the  defendant  has  obtained  an  order 
for  time,  and  is  afterwards  advised  to  demur,  he  must  also  plead 
to,  or  answer  some  part  of  the  bill.^  It  has  been  held,  that  an« 
swering  to  some  fact  immaterial  to  the  cause,  and  denying  combi- 
cation,  do  not  amount  to  a  compliance  with  tbe  terms  of  such  an 
order;  and,  therefore,  upon  motion,  a  demurrer  accompanied  by 
sach  an  answer  has  been  dischai^ed.' 

§  462.  This  rule  has  probably  been  established  under  the  notion, 
that  time  is  not  necessary  to  determine  whether  a  defendant  may 
demur  to  a  bill  or  not,  and  the  supposition  that  a  demurrer  may  be 
filed  merely  for  delay .^  But  whether  a  bill  may  be  demurred  to  is 
sometimes  a  subject  of  serious  and  anxious  consideration ;  and  the 
preparation  of  a  demurrer  may  require  great  attention,  as,  if  it  ex- 
tends in  any  point  too  far,  it  must  be  overruled.  Great  inconven- 
ience,  therefore,  may  arise  from  a  strict  adherence  to  this  rule.^ 
For  it  often  happens,  that  a  defendant  cannot  answer  any  mate- 
rial part  of  the  bill  without  overruling  his  demurrer ;  it  being  held 
that  if  a  defendant  answers  to  any  part  of  a  bill,  to  which  he  has 
demurred,  he  waives  the  benefit  of  the  demurrer ;  or  if  he  pleads 
to  any  part  of  a  bill  before  demurred  to,  the  plea  will  overrule  the 
demurrer.^  For  the  plaintiff  may  reply  to  a  plea,  or  an  answer, 
and  thereupon  examine  witnesses,  and  hear  the  cause ;  but  the 
proper  conclusion  of  a  demurrer  is,  to  demand  the  judgment  of  the 
court,  whether  the  defendant  ought  to  answer  to  so  much  of 
the  bill  as  the  demurrer  extends  to  or  not.^  The  condition,  that 
the  defendant  shall  not  demur  alone,  ought,  therefore,  perhaps,  to 
be  considered  liberally ;  and  it  has  been  formerly  said  that  the  court 
will  not  incline  to  discharge  a  demurrer,  if  the  defendant  denies 
combination  only,  where  he  cannot  answer  further  without  over- 
ruling his  demurrer.® 

§  463.  However  the  modem  practice  is  according  to  the  origi- 
nal strictness  of  the  rule ;  and  it  may  be  better,  where  the  case 

'  Beames.  Ord.  in  Ch.  172,  and  author-  ^  Ibid. 

itiM  before  dted.  •  Mitf .  Eq.  PI.  by  Jeremy,  209.  210, 

*  Ibid.  and  case*  there  cited ;  Tomkin  v,  Leth- 
'  Mitf.  Eq.  PI.  by  Jeremy,  208,  209,  bridge,  9  Yes.  178 ;  Baker  u.  Melliah,  11 

and  caaes  there  cited ;  Cooper,  Eq.  PL  Ves.  78. 
114, 116.  T  Ibid. 

♦  Mitf.  Eq.  PI.  by  Jeremy,  209,  210,         •  Ibid. 
and  cases  there  cited ;  Tomkin  v.  Leth- 

bridge,  9  Vee.  178;  Baker  p.  Mellish, 
n  Ves.  78. 
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requires  it,  to  relax  the  rule  upon  special  application  to  the  court 
than  to  permit  it  to  be  evaded.  Indeed,  in  some  cases,  an  answer 
to  any  part  of  the  bill  may  overrule  the  demurrer ;  for,  if  the 
ground  of  demurrer  applies  to  the  whole  bill,  the  answering  to 
any  part  is  inconsistent  with  that.^  And,  therefore,  when  the 
ground  of  demurrer  was  the  general  impropriety  of  the  bill,  and 
that  the  defendant  ought  not,  therefore,  to  be  compelled  to  an- 
swer it,  his  answer  to  an  immaterial  part,  in  compliance  with  the 
order  for  time,  which  he  had  obtained,  was  held  to  overrule  his 
demurrer.a 

§  464.  Where  a  demurrer  is  put  in  to  the  whole  bill,  for  causes 
assigned  on  the  record,  if  those  causes  are  overruled,  the  defend- 
ant will  be  allowed  to  assign  other  causes  of  demurrer,  ore  tenut, 
at  the  argument.^  But,  in  such  a  case,  if  the  demurrer,  ore  tenus, 
is  allowed,  the  defendant  is  not  entitled  to  his  costs,  even  though 
he  may  not  be  obliged  to  pay  the  costs  on  the  demurrer  on  record, 
which  has  been  overruled.^  But  a  demurrer,  ore  tenus^  will  never 
be  allowed,  unless  there  is  a  demurrer  on  record ;  for  if  there  is  a 
plea  on  record,  and  that  is  disallowed,  a  demurrer,  ore  tenu^^  will 
also  be  disallowed.*^  Whenever  a  demurrer,  ore  tenus^  is  permitted, 
it  must  be  for  some  cause,  which  covers  the  whole  extent  of  the 
demurrer.^  (a)  And  it  has  been  held,  that  the  right  to  put  in  sach 
a  demurrer,  ore  tenus^  applies  only  to  cases  where  the  demurrer  is 
to  the  whole  bill,  and  not  to  cases  where  it  is  to  a  part  only,  not- 
withstanding it  is  coextensive  with  the  demurrer  to  that  partJ 

§  465.  In  framing  a  demurrer  to  one  part  of  the  bill,  and  an- 
swering to  another  part,  care  must  be  taken,  not  only  not  to  in- 
clude in  form  any  part,  in  the  one,  which  is  covered  by  the  other; 
but  also  not  to  include  in  the  answer  any  matter  to  which  the  de- 

1  Mitf.  Eq.  PI.  by  Jeremy,  210,  211,  »  Cooper,  Eq.  PI.  112;  DurdantP.Red- 

and  cases  there  cited.  man,  1  Vero.  78,  and  Mr.  Raitiiby'snote; 

3  Ibid.  Beames,  Ord.  in  Chan.  174;  Attorney 

B  Cooper,  Eq.  Fl.  112 ;  Cartwright  r.  General  r.  Brown,  1  Swanst.  286 ;  Hook 

Green,  8  Ves.  409;    Beames,  Ord.    in  v.  Dorman,  1  Sim.  &  Stu.  227;  Ante, 

Chan.    174;    Brinkerhoff    v.    Brown,  6  §448. 

Johns.  Ch.  149.  •  Baker  v.  Mellish,  11  Ves.  70-76. 

«  Ibid.  7  Shepherd  i;.  Lloyd,  2  T.  &  Jer.  490. 

(a)  Barrett  v.  Doughty,  26  N.  J.  Eq.  assigned  ore  tenua  at  the  hearing  before  s 

879.    An  objection  to  the  relief  prayed  single  judge,  is  not  open  to  the  defendant 

for,  on  the  ground  of  laches,  which  was  at  the  argument  before  the  fuU  court, 

not  taken  in   the   demurrer   filed,  nor  Somerby  v.  Buntin,  llSMass.  279. 
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murrer,  althougli  not  in  form,  yet  in  substance  properly  applies ; 
for  iu  such  a  case,  it  seems  that  the  demurrer  is  overruled  by  the 
answer.^  Thus,  for  example,  where  a  bill  was  brought  to  stay 
proceedings  on  an  award  under  a  submission,  whereby  it  was 
agreed  to  be  made  a  rule  of  court,  upon  an  allegation  of  fraud  and 
corruption  in  the  arbitrators,  and  the  arbitrators  demurred  to  the 
whole  bill,  except  the  charges  of  fraud  and  corruption,  which  they 
answered ;  it  was  held,  that  as  the  award  was  to  be  made  a  rule 
of  court,  the  court,  where  the  rule  was  to  be  entered,  had  sole  juris- 
diction of  it ;  and  that  the  demurrer  ought,  therefore,  to  have  ex- 
tended to  the  whole  bill ;  and  that  the  answers  as  to  the  charges  of 
fraud  and  corruption,  overruled  the  demurrer.^ 
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§  466.  Having  disposed  of  these  .preliminary  matters  in  re- 
gard to  the  nature,  oH&ce,  and  form  of  demurrers  in  general, 
we  shall  now  proceed  to  the  more  particular  consideration  of 
the  causes  or  reasons,  which  may  be  assigned  as  grounds  of  de- 
murrer to  original  bills  for  relief.     These  may  properly  be  divided 

^  EUice  V.  Goodson,  8  Myl.  &  Cr.  658 ;  fined,  on  which  the  court  has  acted,  the 

Crouch  v.  Hickin,  1  Keen,  889.  distinct   defences   must   be  exclusively 

^  Hawson  o.  Sadler,  1  Sim.  &  Stu.  587.  applicable  to  the  distinct  parts  of  the  bill» 

The  {ground  of  this  decision  does  not  to  which  they  are  applied;  and  that  a 

seeiu  to  be  very  intelligible ;  for  it  is  not  defence,  though  in  words  applied  to  only 

eiisy  to  say,  why,  upon  principle,  though  one  part  of  the  bill,  if  it  should  on  the 

a  demurrer  might  have  been  more  broad,  face  of  it  be  applicable  to  the  whole  bill, 

it  ia  not  maintainable  as  to  the  matter,  to  is  not  good,  and  cannot  stand  in  conjunc- 

which  it  is  applied,  if  it  completely  an-  tion  with  another  distinct  defence,  which 

BwcfB  that.    In  Crouch  v.  Ilickin,  1  Keen,  is  applicable  and  applied  to  another  dis- 

88t),  Lord  Langdale  seems  to  have  ad-  tinct  part  of  the  bill."    [Where  the  plaln- 

niiucd,  that  the  distinction  was  too  re-  tiff  amended  his  bill  after  answer,  and 

fitietl.     On  that  occasion,  he  said :   "  A  thus  changed  the  nature  of  the  case,  the 

defendant,  taking  care  to  distinguish  the  defendant  was  allowed  to  demur  to  the 

(liflerent  parts  of  a  bill,  may  plead  to  one  amended  bill,  although  he  had  answered 

part,  and  demur  to  the  rest ;  or,  if  neces-  that  which  was  part  of  the  formal  ground 

sary,  put  in  several  dehiurrers  to  distinct  work  both  of  the  new  and  of  the  original 

parts  of  the  bill.    But  I  conceive,  that,  case.    Cresy  v.  Bevan,  13  Sim.  854.] 
according  to  the  rules,  perhaps  too  re- 
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I 

into  three  classes.  (1.)  To  the  jurisdiction  ;  (2.)  To  the  pereon 
of  the  plaintiff ;  and,  (3.)  To  the  matter  of  the  bill,  either  as  to 
its  substance,  or  as  to  its  form  and  frame/ 

§  467.  In  regard  to  demurrers  to  the  jurisdiction,  the  subject  ad- 
mits of  a  further  subordinate  division  into  four  heads.  (1.)  That 
the  subject  is  not  cognizable  by  any  municipal  court  of  justice. 
(2.)  That  the  subject  is  not  inrithin  the  jurisdiction  of  a  court 
of  equity.  (3.)  That  some  other  court  of  equity  is  invested  with 
the  proper  jurisdiction.  (4.)  That  some  other  court  possesses  the 
proper  jurisdiction.' 

§  468.  And,  first,  that  the  subject  is  not  properly  cognizable  by 
any  municipal  court  of  justice.  This  may  arise  from  the  subject- 
matter  being  entirely  of  a  political  nature,  and  therefore  consti- 
tuting a  fit  subject  for  negotiation  or  treaty,  by  the  executiTe 
department  of  the  government.  Thus,  for  example,  where  politi- 
cal treaties  were  entered  into,  by  a  foreign  sovereign  in  India, 
with  the  East  India  Company,  acting  as  an  independent  state  un- 
der an  act  of  parliament,  and  the  foreign  sovereign  sought  by  a  bill 
to  enforce  certain  stipulations  under  those  treaties,  it  was  held  that 
the  subject-matter  was  not  probably  cognizable  by  any  municipal 
court  of  justice.^  Upon  the  same  ground,  a  treaty  between  two 
sovereigns  would  be  held  not  to  be,  generally,  the  subject  of  any 
private  municipal  jurisdiction  of  the  courts  of  either,  as  it  involves 
the  political  relations  between  the  two  countries,  and  is,  therefore, 
properly  a  matter  of  state.*  But  this  proposition  must  be  received 
with  some  limitations ;  for  where  a  treaty  provides  for  the  asser- 
tion of  private  rights,  or  for  objects  properly  redressible  in  courts 
of  justice,  and  having  no  connection  with,  and  involving  no  rights 
or  duties  of  sovereignty,  there  is  nothing  to  prevent  municipal 
courts  of  justice  from  enforcing  such  treaty  stipulations.  Thus, 
for  example,  courts  of  prize  will  restore  captured  property,  where 
the  case  has  been  provided  for  by  treaty,  at  the  suit  of  the  party  in 
interest,  although  the  capture  may  have  been  originally  lawful.^ 

1  Cooper,  Eq.  PI.  118.    In  this  division  «  Cooper,  Eq.  PI.  118, 119. 

I  have  implicitly  followed  Mr.  Cooper.  •  Nabob  of  the  Camatic  r.  East  Indi* 

The  whole  subject  of  demurrers  has  been  Co.  1  Yes.  Jr.  871 ;  8.  c.  2  Ves.  Jr.  66 

very  amply  treated  by  Lord  Redesdale  and  4  Bro.  Ch.  180 ;  Cooper,  Eq.  Pt.  11^> 

and  Mr.  Cooper,  and  I  have  drawn  nearly  120. 

all  my  materials  from  these  sources,  fol-  *  Ibid. ;  Foster  v.  Nellson,  2  Feten, 

lowing  their  language,  unless  where  some  263. 

qualifications  seemed  indispensable.  ^  See  Nabob  of  the  Camatic  v.  East 
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§  469.  In  the  United  States,  the  ground  is  perfectly  clear,  upon 
the  express  terms  of  the  constitution,  which  declares,  that  the  ju- 
dicial power  of  the  United  States  *^  shall  extend  to  all  cases  in  law 
and  equity  arising  under  this  constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under  their  au- 
thority." ^     And  rights  derived  from,  and  protected  by  treaty  stip- 
ulations, have  been  often  enforced  in  our  courts  of  jastice.     Still, 
however,  there  can  be  no  doubt  that  cases  arising  under  foreign 
treaties,  which  involve  controversies  or  considerations  purely  of  a 
political  or  sovereign  character,  or  purely  executory  by  the  gov- 
ernments themselves,  would  be  held  to  be,  from  their  very  nature 
and  character,  incapable  of  being  enforced  in  any  of  the  courts  of 
the  United   States.^     Thus,  for  example,  the  treaty,  by  which 
Louisiana  was  purchased,  in  1803,  contained  a  stipulation  for  the 
admission  of  the  territory  and  its  inhabitants  into  the  Union  as  an 
independent  state.^    But  it  can  scarcely  be  doubted,  that  the  stipu- 
lation was  incapable  of  being  enforced  by  France  in  any  of  our 
courts  of  justice.     On  the  other  hand,  where,  as  in  the  Florida 
treaty,  in  1819,^  the  titles  to  lands  in  that  territory  were  expressly 
confirmed  and  held  valid,  there  is  as  little  doubt,  that  those  titles, 
and  the  treaty  stipulations  respecting  the  same,  ought  to  be  en- 
forced in  our  courts  of  justice.     Indeed,  from  their  very  nature 
and  objects,  many  treaty  stipulations  can  be  properly  carried  into 
ef[ect  by  courts  of  justice;  and,  accordingly,  there  are  numerous 
instances,  in  which  they  have  been  recognized  and  enforced  ac- 
cordingly.* 

Indk  Co.  2  Ves.  Jr.  69,  60 ;  s.  c.  4  Bro.  of  state  sovereii^ty.    Such   were   the 

Ch.  180 ;  United  States  v.  The  Peggy,  questions  involyed  in  the  cases  of  Chero- 

1  Crunch,   103,  108 ;  United  States  v.  kee  Nation  v,  Georgia,  6  Peters,  1,  and 

Perchenian,  7  Peters,  51 ;  The  Diana,  6  Worcester   v.    Georgia,   6   Peters,  515. 

Kob.  60;  The  Charlotte,  5   Rob.  805;  This   difiference   arises   from    the    pro- 

The  Eleonora  Wilhelmlna,  6  Rob.  881.  visions  of  the  Constitution  of  the  United 

1  Story  on  the  Constitution,  xxrii. ;  States,  which  make  the  treaties  of  the 

Constitution,  Art.  8,  §  2 ;  8  Story  on  the  United  States  the  supreme  kw  of  the 

Constitution,  §  1681, 1687.  land. 

*  Foster  r.  Neilson,  2  Peters,  253;  •  Treaty  with  France  of  1808,  Art.  3. 
Soulard  v.  United  States,  4  Peters,  511 ;  *  Treaty  with  Spain,  1819.  See  Car- 
United  States  V.  Percheman,  7  Peters,  51.  neal  v.  Banks,  10  Wheat.  181 ;  Foster  r. 
Questions  may  arise  under  our  treaties  Neilson,  2  Peters,  258 ;  Soulard  v.  United 
with  the  Indian  tribes,  which  are  prop-  States,  4  Peters,  511 ;  United  States  v, 
erly  cognizable  by  our  courts  of  justice,  Percheman,  7  Peters,  51. 
although  they  may  involve  political  con-  •  Fairfax  v.  Hunter,  7  Cranch,  603 ; 
siderations  applicable  to  the  due  exercise  8.  o.  1  Wheat  804 ;  Orr  v.  Hodgson,  4 
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§  470.  Another  illustration  of  the  general  doctrine  maybe  seea 
in  the  case  of  the  confiscation  of  certain  bank  stock,  held  in  Eng- 
land by  the  Province  of  Maryland  before  the  American  War,  and 
invested  in  trustees  for  certain  objects,  which  stock  had  been  con- 
fiscated by  the  state  during  the  Revolutionary  War,  and  after  the 
peace  was  claimed  by  the  Proprietaries  under  the  old  government, 
and  by  the  new  state  of  Maryland.  It  was  held  that  the  claim 
was  such  as  could  not  properly  be  cc^izable  in  any  municipal 
court  of  justice  ;  for  the  nature  and  extent  of  the  right  of  confis- 
cation were  fit  subjects  for  political  discussion,  and  not  for  discus- 
sion in  courts  of  justice ;  and  the  government  alone  had  the  power 
to  say,  what  ought  to  be  done  with  the  property  in  that  case,  it 
being,  under  the  circumstances,  properly  to  be  deemed  as  bona 
vacancicL^  belonging  to  the  crown. ^ 

§  471.  Another  illustration  may  be  found  in  cases  in  England, 
where  the  question  involved  was,  as  to  the  nature  and  extent  of  a 
subordinate  sovereignty  derived  from  the  crown,  which  was  held  to 
be  properly  cognizable  by  the  king  in  council,  and  not  elsewhere. 
Thus,  for  example,  where  an  individual  claimed  a  province,  or  an 
island,  in  the  nature  of  a  feudal  principality,  as  was  the  case  of  the 
claim  of  the  Earl  of  Derby,  with  regard  to  the  Isle  of  Man,  in  the 
reign  of  Q^een  Elizabeth  ;  and  as  was  the  case  of  the  claim  of 
the  representatives  of  the  Duke  of  Montague  with  regard  to  the  is- 
land of  St.  Vincents,  in  the  year  1764 ;  the  exclusive  jurisdiction  was 
held  to  belong  to  the  king  in  council.^  So,  the  original  jurisdic- 
tion in  cases  relative  to  the  boundaries  between  the  adjoining  prov- 
inces belonging  to  the  British  empire,  involving,  as  it  does,  the 
right  of  dominion  and  proprietary  government  under  the  grant  of 
the  crown,  has  been  held  to  belong  exclusively  to  the  king  in  coun- 

Wheat  458,  460 ;  Georgia  v.  Brailsford,  Clarke,    8    Feten,   436 ;    Worcester  r. 

8  Dall.  1,  4,  5 ;  Ware  v.  Hylton,  3  Dall.  Georgia,  6   Peters,  615 ;  Cherokee  Na- 

199,  220  ;  Mcllvaine  v.  Coxe,  4  Cranch,  tion  p.  Georgia,  5  Peters,  1. 
209,  212  ;  Chirac  v.  Chirac,  2  Wheat  259,         *  Barclay  r.  Russell,  8  Ve*.  424 ;  Dol- 

269 ;  Hughes  v,  Edwards,  9  Wheat.  489,  der  v.  Bank  of  England,  10  Yes.  3&I; 

496 ;  Carneal  v.  Banks,  10  Wheat.  181 ;  Cooper,  Eq.  PI.  120.  121.    This  doctrine 

Blight  I'.  Rochester,  7  Wheat.  535 ;  Gor-  has  not  been  thought  applicable  to  cases 

don  V.  Kerr,  1  Wash.  C.  C.  322 ;  Society  of  confiscations  of  debts  made  in  the 

for  the  Propagation  of  the  Gospel  v.  New  American  Revolution  by  the  states,  where 

Haven,  8  Wheat.  464 ;  Foster  v.  Neilson,  the  right  to  recover  the  same  was  pro- 

2  Peters,  253 ;  Soulard  v.  United  States,  vided  for  by  subsequent  treaties.    See 

4  Peters,  511 ;  United  States  v.  Perche-  Ware  v.  Hylton,  3  Dall.  199,'220. 
man,  7  Peters,  51 ;  United  States  y.  Arre-         «  Cooper,  Eq.  PL  122 ;  1  BUck.  Com. 

dondo,  6  Peters,  691;  United  States  i;.  281. 


^ 
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ciL^     It  was  not  unfrequently  exercised  antecedently  to  the  Amer- 
ican Revolution,  in  cases  of  disputes  as  to  boundai'ies  between  the 
then  colonies  and  provinces  belonging  to  the  British  empire.     Such, 
for  example,  were  the  cases  of  controverted  boundaries  between 
the  Province  of  New  Hampshire  and  that  of  Massachusetts,  and 
between  the  Proprietary  Government  of  Pennsylvania  and  that  of 
Maryland.^     Under  the  constitution  of  the  United  States,  the  same 
authority,  as  to  disputed  boundaries  between  the  States,  seems  del- 
egated to  the  Supreme  Court  of  the  United  States.* 
^    §  472.  Secondly  ;  That  the  subject  of  the  suit  is  not  within  the 
jurisdiction  of  a  court  of  equity.     And  here  it  may  be  stated,  as  a 
settled  doctrine,  that  whenever  there  is  no  sufficient  ground  shown 
in  the  bill  for  the  interference  of  a  court  of  equity,  the  defendant 
may  demur  to  the  bill  for  want  of  equity  to  sustain  the  jurisdic- 
tion.^    The  general  nature  and  the  true  extent  of  the  jurisdiction 
of  courts  of  equity,  whether  concurrent,  or  exclusive,  or  auxiliary, 
have  been  already  considered  at  large  in  a  former  work,  the  Com- 
mentaries on  Equity  Jurisprudence ;  and,  therefore,  it  would  be 
wholly  a  misplaced  inquiry,  to  go  into  a  re-examination  of  that 
subject  in  this  place.     The  general  objects  of  that  jurisdiction  has 
been  well  summed  up  in  a  passage  in  Lord  Redesdale's  work,  which 
may,  "without  impropriety,  be  repeated  in  this  connection.     *'  The 
jurisdiction,"  says  he, "  when  it  (a  court  of  equity)  assumes  a  power 
of  decision,  is  to  be  exercised:  (1.)  Where  the  principles  of  law, 
by  which  the  ordinary  courts  are  guided,  give  a  right ;  but  the 
powers  of  those  courts  are  not  sufficient  to  afford  a  complete  rem- 
edy, or  their  modes  of  proceeding  are  inadequate  to  the  purpose  ; 
(2.)  Where  the  courts  of  ordinary  jurisdiction  are  made  instru- 
ments of  injustice;  (3.)  Where  the  principles  of  law,  by  which 
the  ordinary  courts  are  guided,  give  no  right ;  but  upon  the  prin- 
ciples of  universal  justice,  the  interference  of  the  judicial  power  is 
necessary  to  prevent  a  wrong,  and  the  positive  law  is  silent.     And 
it  may  also  be  collected,  that  courts  of  equity,  without  deciding 
upon  the  rights  of  the  parties,  administer  to  the  ends  of  justice  by 
assuming  a  jurisdiction  ;  (4.)  To  remove  impediments  to  the  fair 

1  Cooper.  Eq.  PI.  122,  123 ;  Penn  i?.  3  8  Story  on  the  Constitution,  §  1673- 
Baltimore,  1  Ves.  446,  447  ;  Massie  v,  1675 ;  New  York  p.  Connecticut,  4  Dall. 
Watu,  6  Cranch,  lo8.  3 ;  New  Jersey  ».  New  York,  6  Peters, 

2  Penn  r.  Baltimore,  1  Yes.  446,  447 ;  284  ;  Riiode  Island  v.  Massachusetts,  13 
1  Black.  Com.  232;  3  Story  on  the  Con-  Peters.  23;  s.  c.  14  Peters,  210. 
ititution,  §  1675.  «  2  Mad.  Ch.  Prac.  229,  23a 
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decision  of  a  question  in  other  courts ;  (5.)  To  provide  for  the 
safety  of  property  in  dispute  pending  a  litigation,  and  to  preserve 
property  in  danger  of  being  dissipated  or  destroyed  by  those  to 
-whose  care  it  is  by  law  intrusted,  or  by  persons  having  immediate, 
but  partial  interests ;  (6.)  To  restrain  the  assertion  of  doubtful 
rights  in  a  manner  productive  of  irreparable  damage;  (7.)  To 
prevent  injury  to  a  third  person  by  the  doubtful  title  of  others ; 
and,  (8.)  To  put  a  bound  to  vexatious  and  oppi'essive  litigation, 
and  to  prevent  multiplicity  of  suits.  And  further,  that  courts  of 
equity,  without  pronouncing  any  judgment,  which  may  affect  the 
rights  of  parties,  extend  their  jurisdiction ;  (9.)  To  compel  a  dis- 
covery, or  obtain  evidence,  which  may  assist  the  decision  of  other 
courts ;  and,  (10.)  To  preserve  testimony,  when  in  danger  of  be- 
ing lost,  before  the  matter  to  which  it  relates  can  be  made  the  sub- 
ject of  judicial  investigation/'  ^ 

§  473.  In  general,  courts  of  equity  will  not  assume  jurisdictioi), 
where  the  powers  of  the  ordinary  courts  are  sufficient  for  the  pur- 
poses of  justice.  And,  therefore,  it  may  be  stated  as  a  general 
rule,  subject  to  few  exceptions,  that  where  the  plaintifi  can  have 
as  effectual  and  complete  a  remedy  in  a  court  of  law  as  in  a  court 
of  equity,  and  that  remedy  is  direct,  certain,  and  adequate,  a  de- 
murrer, which  is  in  truth  a  demurrer  to  the  jurisdiction  of  the 
court,  will  hold.?  But,  where  there  is  a  clear  right,  and  yet  there 
is  no  remedy  in  a  court  of  law,  or  the  remedy  is  not  plain,  ade- 
quate, and  complete,  and  adapted  to  the  particular  exigency, 
tlien,  and  in  such  cases,  courts  of  equity  will  maintain  jurisdic- 
tion, (a) 

1  Mitf.  Eq.  PI.  by  Jeremy,  111,  112.        «Mitf.Eq.  PI.  by  Jeremy,  128;  Cooper, 

Lord  Redesdale  has,  in  the  subsequent  Eq.  PI.  124 ;  Thayer  v.  Smith,  9  Met  469 ; 

pages  of  his  Treatise,  gone  into  a  full  [Winnipissiogee  Lake  Co.  v.  Worster,  9 

exposition  of  each  of  these  heads,  to  Foster,  448,  446;  Chalmers  v.  Hack,  19 

whicli  the  reader  may  be  referred  for  Maine,  124.] 
more  full  illustrations.    See  Mitf.  Eq.  PI. 
by  Jeremy,  112-161. 

(a)  The  objection  that  the  plaintiff  has  Lake  Co.  2  Black,  645 ;  Oelrichs  v.  Spain, 

a  plain,  adequate,  and  complete  remedy  at  15  Wall,  211;  Lewis  »,  Cocks,  23  Wall, 

law  is  regarded,  in  the  United  States  466;  Sullivan  v  Portland  Railroad  Co.  d4 

courts,  as  affecting  the  jurisdiction,  and  U.  S.  806.    And  the  same  view  has  beea 

may.  therefore,  be  taken  at  any  stage  of  taken  in  several  states.     See  Drury  9. 

the  proceedings,  or  the  court  may  raise  Conner,  1  Har.  &  G.  220 ;  Doonock  v. 

the  objection  of  its  own  motion,  though  Dunnock,    8   Md.    Ch.    140 ;  Gough  v. 

not  raised  by  the  pleadings  or  suggested  Crane,  Id.  110 ;    Cummins  v.  White,  4 

by  counsel.     Parker  v.  Winnipiseogee  Blackf.  356 ;  Woodman  v.  Freeman,  ^ 
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§  474.  The  full  application  of  these  tests,  with  the  accompany- 
ing exceptions  and  limitations,  belonging  to  the  general  rule,  con- 
stitute, as  has  been  already  intimated,  the  appropriate  functions 
of  a  treatise  on  Equity  Jurisprudence.  But  we  may  here  glance 
at  a  few  cases,  which  may  serve  to  illustrate  the  rule,  and  its  ex- 
ceptions and  limitations.  Thus,  for  example,  if  the  sole  object  of 
a  bill  is  to  decide  upon  the  validity  of  a  will  of  real  estate,  or  of 
personal  estate,  and  no  other  equity  is  shown  on  the  face  of  the 
bill  to  sustain  it,  a  general  demurrer  will  lie ;  for  the  proper  juris- 
diction to  try  the  validity  of  a  will  of  real  estate  is  a  court 
of  law ;  aiKl  of  a  will  of  personal  estate,  the  ecclesiastical  court> 

Maine,  581.    In  Massaohusetts,  the  objec-  the  proceedings,  where  its  subject-matter 
tioB  must  be  taken  by  demurrer,  or  as  a  is,   or,   however   disguised,    afterwards 
prelimlDarj  question,  and  is  waived  by  proves  to  be,  not  of  equitable  cognizance, 
proceedings  in  the  case  without  objecting  but  properly  cognizable  by  a  court  of 
to  the  jurisdiction.    Thus,  the  objection  law  only.    Stout  v.  Cook,  41  III.  447 ; 
will  not  avail  the  defendant,  after  he  has  Magee  b,  Magee,  61  ni.  600 ;  Remington 
flled  a  general  answer;  Clark  v.  Flint,  v.  Foster,  42  Wis.  006;  Niles  v.  Williams, 
22  Pick.  231 ;  Raynham  Congregational  24  Conn.  279 ;  Hlne  v.  New  Haven,  40 
Society  v.    Baynbam    Fund,    23   Pick.  Conn.  478 ;  Lewis  &.  Cocks,  28  Wall.  466 ; 
148 ;  Massachusetts  General  Hospital  v.  Thompson  v.  Railroad  Co.  6  Wall.  134 ; 
Stue  Assuranoe  Co.  4  Gray,  227 ;  or  after  Woodman  v.  Freeman,  26  Maine,  631, 
he  has  submitted  the  case  upon  agreed  661 ;  Tubb  v.  Fort,  68  Ala.  277 ;  Hart  l*. 
ficts,  without  reservation;  Russell  &.  Lor-  Mallet,  2  Hayw.  136;   Charleston  Ins. 
ing,  3  Allen,  121 ;  or  has  permitted  the  Co.  v.  Potter,  3  Desauss.  6. 
case  to  be  heard  and  reserved,  upon  the  A  defendant  who  files    a  cross-bill, 
pleadings  and  agreed  facts,  for  the  deter-  founded  upon  matters  clearly  equitable, 
mination  of  the  full  court,  without  insist-  waives  any  defect  of  jurisdiction  in  the 
ing  upon  the  objection,  although  it  was  original  bill.    Sale  v.  McLean,  29  Ark. 
niisedinademurrer  joined  to  the  answer;  612.    In  England,  in  a  case  where  the 
Bage  V.  Young,  106  Mass.  818 ;  Dearth  v.  state  of  the  law,  on  the  question  of  juria- 
Hide  k  Leather  National  Bank,  100  Mass.  diction,  was  unsettled,  when  the  bill  was 
6M ;  or  if  the  objection  is  first  taken  in  a  filed,  but  was  settled  by  a  decision  pend- 
defendant's  answer,  filed  after  he  has  at-  ing  the  suit,  an  objection  to  the  jurisdio- 
tended,  without  objecting  to  tlie  jurisdic-  tion,  not  raised  in  the  pleadings,  on  the 
tioo,  a  hearing  at  which  a  receiver  was  ground  that  the  court  of  bankruptcy  was 
appointed  and  property  ordered  to  be  sold,  able  to   give    adequate    relief,   was  al- 
and also  a  hearing  before  a  master.   Jones  lowed  to  be  taken  at  the  hearing.    Stone 
V  Keen,  115  Mass.  170.   The  earlier  of  the  v,  Thomas,  L.  R.  6  Ch.  219.    But  after  a 
above  cases  in  Massachusetts,  decided  court  of  equity  has  been  properly  applied 
vhen  the  equity  powers  of  the  court  to,  because  there  is  no  adequate  remedy 
were  limited,  contain  the  qualification  at  law,  the  defendant  cannot  put  in  a  plea 
that  the  court  must  be  competent  to  grant  in  the  nature  of  a  plea  puis  darrein  con- 
i^Iief,  and  have  jurisdiction  of  the  sub-  tinuance,  to  the  effect  that,  since  he  put  in 
J«ct-matter.     That  qualification   is  not  his  answer  to  the  bill,  he  has  removed 
found  in  the  later  decisions.    But  it  has  the  obstacle  which  rendered  a  resort  to 
^Q  quite  generally  held  elsewhere  that  equity  necessary.    Morley  v.  White,  L.  R. 
the  bill  may  be  dismissed,  at  any  stage  of  8  Ch.  731. 
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or  other  court  having  jurisdiction  in  matters  of  the  probate  of 
wills.^ 

§  476.  So,  if  a  bill  should  be  brought  by  the  executrix  of  an 
attorney  for  money  due  from  the  defendant,  for  business  done  as 
an  attorney,  the  court  would  allow  a  demurrer  to  the  relief; 
because  there  is  an  adequate  remedy  at  law,  and  an  act  of  parliar 
ment  has  also  pointed  out  a  summary  mode  of  redress.' 

§  476.  So,  if  a  bill  should  be  brought  for  the  possession  of  land, 
which  is  commonly  called  an  ejectment  bill,  it  would  be  demur- 
rable ;  for  the  proper  redress  is  at  law.  And  even  if  such  a  bill 
should  charge,  that  the  defendant  had  gotten  the  title-deeds,  and 
mixed  the  boundaries ;  and  should,  upon  that  ground,  pray  for  a 
discovery,  possession,  and  account,  a  demurrer  (at  least  upon  the 
doctrine  maintained  in  England)  would  lie.  For,  although  the 
plaintiff  would  be  entitled  to  the  discovery  of  the  title-deeds; 
yet  he  would  not  have  any  title  to  the  relief ;  that  relief,  after  the 
discovery,  being  properly  to  be  given  at  law  ;  and  by  praying  re- 
lief, as  well  as  discovery,  his  whole  bill  would  be  demurrable.* 

§  477.  So  (as  we  have  already  seen),  where  a  bill,  seeking  a 
discovery  of  deeds  or  writings,  prays  relief,  founded  on  the  deeds 
or  writings,  of  which  the  discovery  is  sought ;  if  the  relief  so 
prayed  be  such,  as  might  be  obtained  at  law,  if  the  deeds  or  writ- 
ings were  in  the  custody  of  the  plaintiff,  he  must  annex  to  his 
bill  an  affidavit,  that  they  are  not  in  his  custody  or  power,  and 
that  he  knows  not  where  they  are,  unless  they  are  in  the  bands 
of  the  defendant ;  otherwise  the  bill  will  be  demurrable.* 

§  478.  So,  if  a  bill  should  be  brought  for  the  discovery  and  pay- 
ment of  a  lost  or  suppressed  instrument,  upon  which,  but  for  the 
loss  or  suppression,  there  would  be  a  complete  remedy  at  law,  the 
bill  (as  we  have  seen)  *  will  be  demurrable,  unless  there  is  an- 
nexed to  it  an  affidavit  of  the  loss,  and  unless,  also,  in  proper 
cases,  it  contains  an  offer  of  indemnity,  and  also  a  suggestion, 
that  the  evidence  of  the  plaintiff's  demand  is  not  without  such 

1  Jones  17.  Jones,  8  Mer.  161 ;  Jones  v.  Ante,  §  288,  811.  And  see  Russell  r. 
Frost,  Jac.  466 ;  s.  c.  8  Mad.  1 ;  2  Story,  Clark,  7  Cranch,  69,  89 ;  1  Story,  Eq. 
Eq,  Jur.  §  1445-1448 :    Cooper,  Eq.  PL    Jur.  §  71. 

126;  Gaines  v.  Chew,  2  How.  619.  «  Ante,  §  288,818;  Mitf.  Eq.  R.  by 

2  Parry  v.  Owen,  Ambler,  109 ;  8.  c.  8  Jeremy,  64,  124,  126 ;  Cooper,  Eq.  H- 
Atk.  740 ;  Cooper,  Eq.  PI.  124.  61,  208. 

»  Cooper,  Eq.  PI.  126 ;  Loker  v.  RoUe,         »  Ante,  {  288,  818. 
8  Yes.  4;  Ryves  v.  Ryvet,  8  Yes.  848; 
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discovery  in  his  power,  and  is  essential  to  his  rights.^  A  fortiori^ 
if  the  bill  should  seek  payment  of  a  bond,  or  other  instrument, 
where  the  remedy  is  complete  at  law,  without  suggesting  any  loss 
or  suppression,  it  would  be  demurrable.^ 

§  479.  So,  if  a  bill  should  be  brought  for  an  account  and  share 
of  prize  money,  where  it  was  apparent,  from  the  face  of  the  bill, 
that  it  was  for  a  sum  certain  in  the  hands  of  the  defendant,  a 
demurrer  would  lie ;  for  the  remedy  would  be  complete  at  law.^ 

§  480.  So,  if  a  policy  of  insurance  should  be  made  in  the  name 
of  an  agent  or  trustee,  and  a  loss  should  occur,  and  the  agent  or 
trustee  should  refuse  to  sue  thereon,  a  bill  for  relief,  suggesting 
these  facts,  and  making  the  agent  or  trustee  and  the  underwriters 
parties,  would  be  demurrable ;  because  the  proper  remedy  is  at 
law ;  for  on  every  such  policy,  if  made  in  the  name  of  an  agent 
for  the  benefit  of  his  principal,  the  principal,  as  well  as  the  agent, 
may  sue  in  his  own  name.^  Nor  will  it  help  the  matter,  that 
there  is  all^ation  in  the  bill,  that  the  witnesses  are  abroad,  or 
dead,  for  that  fact  will  not  alone  change  the  forum.'^ 

§  481.  On  the  other  hand,  matters  of  defence;  which  are  good 
at  law,  will  not  ordinarily  be  redressed  in  equity.  Thus,  if  a  bill 
is  to  be  relieved  against  a  writ  of  inquiry,  executed  without  due 
notice,  it  will  be  bad  on  demurrer,  because  it  is  properly  remedi- 
able at  law.^  So,  if  a  bill  is  founded  on  an  allegation,  that  a 
judgment  has  been  obtained  against  the  plaintiff  for  goods  sold, 
for  which  he  is  not  personally  liable,  but  for  which  he  had  con- 
tracted as  an  agent  for  the  government,  it  will  be  bad  on  de- 
murrer :  for,  if  true,  it  will  constitute  a  perfect  defence  at  law  J 

§  482.  Upon  the  same  ground,  if  a  bill  is  filed  for  an  account 
and  payment,  the  subject  being  matter  of  set-off,  and  capable, 
upon  the  allegations  in  the  bill,  of  complete  proof  at  law,  a  de- 

1  Mitf.  Kq.  PI.  by  Jeremy,  54,  128-  Moaely,  83 ;  Fall  v.  Chambers,  Mosely, 

125 ;  Rootham  v.  Dawson,  3  Anst.  859 ;  193 ;  Motteux  v.  London  Assurance.  1 

Whitchurch  r.  Golding,  2  P.  Wms.  541 ;  Atk.  647  ;  Mitf.  Eq.  PL  by  Jeremy,  126. 
Cooper,  Eq.  PI.  126 ;  Walmsley  v.  Child,         *  Ibid. 

1  Vee.  341,  845 ;  Whitfield  v,  Fansset,  1         •  Boyce  v,  Lomax,  Rep.  Temp.  Finch, 

Ves.  398 ;  Hnmphreyi  v.  Humphreys.  3  885. 
P.  Wms.  895 ;  Ante,  §  288,  818.  ?  See  Macbeath  v.  Haldimand,  1  T.  R. 

'  Humphreys    r.    Humphreys,   8   P.  172 ;  Debigge  o.  Howe,  cited  3  Bro.  Ch. 

Wms.  895 ;  Hook  v.  Dorroan,  1  Sim.  &  156 ;  Cooper,  Eq.  PI.  194 ;  Mitf.  Eq.  PI. 

Stu.  227.  by  Jeremy,  187.    But  see   Graham  v. 

'  Ogle  v:  Haddock,  1  Ves.  161.  Stamper,  2  Vem.  146,  contra. 

*  Dhegetoft   p.   London    Assurance, 
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murrer  to  the  bill  will  be  sustained;  for,  under  such  circum- 
stances, the  relief  at  law  will  be  perfect,  and  the  interposition  of 
a  court  of  equity  will  be  unnecessary.^  Nor,  if  the  plaintiff  fedls 
to  support  his  equity  on  the  particular  items  allied,  can  the  bill 
be  sustained  against  a  demurrer,  upon  the  vague  charge  of  volu- 
minous accounts  between  the  parties.^  It  will  be* different,  if  a 
discoveiy  is  indispensable  to  establish  the  plaintiffs  right. 

§  483.  Hitherto  we  have  been  considering  cases  where  there  is 
a  complete  remedy  at  law.  But  the  like  principle  will  apply  to 
cases  where,  upon  the  face  of  the  bill,  there  is  no  remedy,  either 
at  law  or  in  equity.^  Thus,  if  a  bill  should  seek  to  recover  back 
money,  which  has  been  voluntarily  paid  by  a  party,  upon  a  suit 
being  threatened  or  brought,  and  his  defence  is,  that  there  was 
fi-aud  in  the  transaction,  on  which  the  suit  was  brought,  or  to  be 
brought,  the  bill  would  be  demurrable,  notwithstanding  he  should 
state  in  his  bill,  that,  at  the  time  when  he  made  the  payment,  it 
was  under  a  protest,  that  he  would  seek  redress  in  equity ;  for, 
non  comitate  that  his  defence  might  not  have  been  effectually  sus- 
tained at  law ;  and,  if  so,  it  would  have  been  his  duty  to  make  it 
in  the  suit  at  law.^ 

§  484.  The  same  principle  will  apply  to  a  bill  which  states  a 
case  within  the  statute  of  limitations  at  law,  and  upon  which 
courts  of  equity  follow  the  analogy  of  the  law ;  for,  under  such 

1  Dinwiddie  v.  Bailej.  6  Ves.  186;  of  them,  toaching  the  mattera  complained 
Cooper,  Eq.  PI.  123 ;  Moses  v,  Lewis,  12  of  in  the  said  biU,  or  anj  of  them,  cannot 
Price,  502.  be  of  anj  avaU  to  the  said  coraplainsnt 
3  Darthez  o.  Clemens,  6  Bear.  165.  for  any  the  purposes  for  which  a  di»» 
*  The  common  form  of  a  demurrer  for  covery  is  sought  against  these  defendanti 
want  of  equity,  is  as  follows  :  "  These  by  the  said  bill,  nor  entitle  the  said  corn- 
defendants,  by  protestation,  not  confess-  plainant  to  any  relief  in  this  court,  toocb- 
ing  all  or  any  of  the  matters  and  things  ing  any  of  the  matters  therein  complained 
in  the  said  complainant's  bill  contained,  of.  Wherefore,  and  for  divers  other  good 
to  be  true  in  such  manner  and  form  as  causes  of  demurrer  appearing  in  the  itid 
the  same  are  therein  set  forth  and  alleged,  biU,  these  defendants  do  demur  thereto, 
do  demur  to  the  said  bill,  and  for  cause  and  they  pray  the  judgment  of  this 
of  demurrer  show,  that  the  said  com-  honorable  court,  whether  they  shall  be 
plainant  has  not,  by  his  said  bill,  made  compelled  to  make  any  further  and  other 
such  a  case  as  entitles  him,  in  a  court  of  answer  to  the  said  bill ;  and  they  ham- 
equity,  to  any  discovery  from  tliese  de-  bly  pray  to  be  dismissed  from  hence  with 
fendants  respectively,  or  any  of  them,  or  their  reasonable  costs  in  this  behalf  sos- 
any  relief  against  them,  as  to  the  matters  tained."  Van  Heyth.  Eq.  Drafts.  419> 
contained  in  the  said  biU,  or  any  of  such  See  similar  form,  Ante,  §  435,  note, 
matters,  and  that  any  discovery  which  *  Kemp  v,  Pryor,  7  Ves.  237,  250, 
can  be  made  by  these  defendants,  or  any  251 ;  Cooper,  Eq.  PL  124, 125. 


§  482-486.]  ftBMUBRBBS  TO  BELIEF.  401  ♦ 

circumstances,  courts  of  equity  hold,  that  the  objection  may  be 
taken  as  a  defence  by  demurrer ;  and  that,  if  the  plaintiff  be 
within  any  exception  of  the  statute,  it  is  incumbent  on  him  to 
state  it  in  his  bill.  Thus,  for  example,  if  it  should  appear  on  the 
face  of  a  bill  that  the  cause  of  action  (arising  upon  a  simple  con- 
tract) accrued  more  than  six  years  before  the  filing  of  the  bill,  a 
demurrer  would  lie.^ 

§  485.  The  same  principle  will  apply  where  there  is  not,  ac* 
cording  to  the  practice  of  courts  of  equity,  any  right  or  any 
remedy  in  equity,  even  although  there  might  be  at  law.  Thus, 
if  a  bar  might  not  be  good  in  a  court  of  law  by  reason  of  the 
lapse  of  time ;  yet  a  court  of  equity  might  nevertheless  sustain 
it ;  for  it  never  administers  to  stale  claims,  or  encourages  gross 
laches.  Hence^  where  there  has  been  an  adverse  possession  by  a 
party,  claiming  the  title,  and  taking  the  rents  of  an  estate  for 
twenty  years,  if  a  bill  is  brought  after  that  time  by  a  plaintiff, 
insisting  upon  his  right  to  the  same  estate,  it  will  be  held  demur- 
rable, even  although  a  court  of  law  might  sustain  an  ejectment  in 
such  a  case ;  for  the  rule  in  equity  is,  that  after  there  has  been 
an  adverse  possession  of  twenty  years,  not  accounted  for  by  some 
disability,  such  as  coverture,  infancy,  or  the  like,  a  court  of 
equity  ought  not  to  interfere,  to  disturb  the  possession  ;  but  it 
will  leave  the  parties  to  their  remedies  at  law.^ 

§  486.  Thirdly ;  That  some  other  court  of  equity  is  invested 
with  the  proper  jurisdiction.  This  is  a  case  which  can  rarely 
occur  in  America,  from  the  structure  of  our  local  equity  tribunals. 
Still,  however,  if  a  case  should  occur  in  the  courts  of  the  United 
States,  where  the  question,  although  of  equitable  jurisdiction, 
should  be  more  appropriate  for  a  decision  in  the  state  tribunals ; 
such  as  the  case  of  a  charity  to  be  executed  by  the  state  govern- 
ment, as  parens  patricBy  it  would  probably,  be  thought,  that  it 
ought  to  be  remitted  to  the  state  tribunals.^ 

« 

^  Hoare  r.  Peck,  6  Sim.  61 ;  Wisner  by  Jeremy,  272,  273.    Bat  see  Ibid.  212, 

r.  Barnet,  4  Wash.  C  C.  681 ;  Mitf.  Eq.  218,  and  notes  ;  Post,  §  603,  760. 
PI  by  Jeremy,  272,  273  ;  Foster  r.  Hodg-         «  Cholmondeley  v.  Clinton,  Turn.  & 

•on,  19  Ves.  180;  Cooper,  Eq.  PI.  264,  Russ.  107,  119;  Hardy  v.  Reeves,  4  Ves. 

'i55;  [Caldwell  r.  Montgomery,  8  Ga.  479. 

108.]     Lord  Redesdale  seems  to  have         *  See  Baptist  Association  t;.  Hart,  4 

held  that  the  defence  could  only  be  taken  Wheat.  1;  2  Story,  Eq.  Jur.  §  1136- 

hy  plea  or  answer ;  but  this  is  certainly  1194. 
not  the  present  doctrine.    Mitf.  Eq.  PI. 

26 
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§  487.  In  regard  to  England,  the  cases,  in  whicb  such  a  ques- 
tion can  arise,  are  also  rare.  And,  upon  this  subject,  the  language 
of  Lord  Redesdale  may  be  cited  as  containing  every  material  con- 
sideration. *'  It  has  been  before  noticed,"  says  he,  "  that  the  es- 
tablishment of  courts  of  equity  has  obtained  throughout  the  whole 
system  of  our  judicial  polity ;  and  that  most  of  the  inferior 
branches  of  that  system  have  their  peculiar  courts  of  equity,  tlie 
Court  of  Chanceiy  assuming  a  general  jurisdiction  in  cases  not 
within  the  bounds,  or  beyond  the  powers,  of  inferior  jurisdictions. 
The  principle  of  the  inferior  jurisdictions  in  England  are  those  of 
the  Counties  Palatine  of  Chester,  Lancaster,  and  Durham ;  the 
courts  of  Great  Session  in  Wales ;  the  courts  of  the  two  Universi- 
ties of  Oxford  and  Cambridge ;  the  courts  of  the  city  of  London ; 
and  of  the  Cinque-ports.  These  are  necessarily  bounded  by  the 
locality,  either  of  the  subject  of  the  suit,  or  of  the  residence  of  the 
parties  litigant.  Where  those  circumstances  occur,  which  give 
them  jurisdiction,  they  have  exclusive  jurisdiction  in  matters  of 
equity,  as  well  as  matters  of  law ;  and  they  have  their  own  pecul- 
iar courts  of  appeal,  the  Court  of  Chancery  assuming  no  jurisdic- 
tion of  that  nature,  though  it  will  in  some  cases  remove  a  sait 
before  the  decision  into  the  Chancery  by  writ  of  certiorari 
When,  therefore,  it  appears  on  the  face  of  a  bill,  that  another 
court  of  equity  has  the  proper  jurisdiction,  either  immediately  or 
by  way  of  appeal,  the  defendant  may  demur  to  the  jurisdiction  of 
the  Court  of  Chancery.  Thus,  to  a  bill  of  appeal  and  review  of 
a  decree  in  the  court  of  the  County  Palatine  of  Lancaster,  the 
defendant  demurred ;  because  on  the  face  of  the  bill  it  was  appar- 
ent that  the  Court  of  Chancery  had  no  jurisdiction;  and  the 
demurrer  was  allowed.  But  demurrers  of  this  kind  are  very  rare; 
for  the  want  of  jurisdiction  can  hardly  appear  upon  the  face  of 
the  bill,  at  least  so  conclusively,  as  is  necessary  to  deprive  the 
Chancery,  a  court  of  general  jurisdiction,  of  cognizance  of  the 
suit.  And  a  demurrer  for  want  of  jurisdiction,  founded  on  locality 
of  the  subject  of  the  suit,  which  alone  can  exclude  the  jurisdiction 
of  the  Chancery  in  a  matter  cognizable  in  a  court  of  equity,  has 
even  been  treated  as  informal  and  improper.  This,  however,  can 
only  be  considered  as  referring  to  cases  where  circumstances  may 
give  the  Chancery  jurisdiction,  and  not  to  cases  where  no  circum- 
stance can  have  that  effect.  Thus,  the  Counties  Palatine,  having 
their  peculiar  and  exclusive  courts  of  equity  under  certain  cir- 
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cumstances,  which  will  be  more  fully  considered  in  another  place, 
the  Court  of  Chancery  will  not  interfere,  when  all  those  circum- 
stances attend  the  case,  and  they  are  shown  to  the  court ;  though, 
if  those  circumstances  are  not  shown,  or  if  they  are  not  shown  in 
proper  time,  and  the  defendant  instead  of  resting  upon  them,  and 
declining  the  jurisdiction,  enters  into  the  defence  at  large,  the 
court,  having  general  jurisdiction,  will  exercise  it.  But  where  no 
circumstance  can  give  the  Chancery  jurisdiction,  as  in  the  case 
alluded  to,  of  a  bill  of  Appeal  and  review  of  a  decree  in  a  County 
Palatine,  it  will  not  entertain  the  suit,  even  though  the  defendant 
does  not  object  to  its  deciding  on  the  subject."  ^ 

§  488.  Where  the  defence  intended  to  be  made  is,  that  another 
court  of  equity  has  jurisdiction  of  the  case,  it  should  be  taken 
by  demurrer,  if  it  appears  on  the  face  of  the  bill ;  or,  if  it  does 
not  appear  on  the  face  of  the  bill,  by  plea ;  for  in  some  cases,  if 
the  objection  is  not  thus  taken  in  limine^  it  will  not  avail  the 
party  to  insist  upon  it  at  the  hearing.^ 

§  489.  In  general,  the  fact,  that  the  property  is  not  within  the 
jurisdiction,  constitutes  no  bar  to  a  proceeding  in  a  court  of  equity, 
if  the  person  is  within  the  jurisdiction ;  for  a  court  of  equity  acts 
upon  the  person ;  or  to  use  the  appropriate  phrase,  cequitas  agit  in 
personam.^  But  questions  may  arise  under  a  bill  respecting  funds, 
or  other  things,  in  a  foreign  country,  so  purely  local,  that  a  court 
of  equity  in  another  country  might  very  properly  decline  to  in- 
terfere, and  remit  it  to  the  domestic  forum.*  (a) 

>  Mitf.  £q.  Pi.  by  Jeremy,  161-168,  >  Roberdeaut7.  Roua,  1  Atk.  648;  Mas- 
tod  cues  there  cited;  Cooper,  Eq.  PI.  sie  v.  Watts,  6  Cranch,  148, 168;  1  Story, 
140,   141,    160-162 ;    Lord    Coningsby's  Eq.  Jur.  §  743,  744. 
case.  0  Mod.  96.  *  Massie   v.  Watts,  6    Cranch,  168 ; 

*  Trelawny  v.  Williams,  2  Vem.  488;  Roberdeau  v.  Rous,  1  Atk.  648;  Mitf.  Eq. 

Mitf.  Eq.  PL  by  Jeremy,  163;  Cooper,  PI.  by  Jeremy,  162, 163,  Derby  ».  Athol, 

£q.  PL  160-162 ;  [Mays  v.  Tay lor»  7  Ga.  1  Yes.  203-206 ;  Mead  v.  Merritt,  2  Paige, 

243.]  402. 

(a)  The  courts  of  one  state  will  not  the  land  lies ;  Davis  v.  Parker,  14  Allen, 

decree  specific  performance  of  a  contract  04 ;  Brown  v.  Desmond,  100  Mass.  267  ; 

by  a  domestic  corporation,  requiring  it  to  2  Kent  Com.  (12th  ed.)  488,  n.  (</) ;  spc- 

open,  and  keep  open,  ditches,  and  to  cific  performance  of  a  contract  for  land 

construct  cattle  guards  on  tlie  plaintiff's  within  the»  jurisdiction  will  not  be  decreed 

land  in  another  state.    Port  Royal  Rail-  against  an  absent  non-resident.    Spurr 

road  Co;  v,  Hammond,  68  Ga.  623.  While  v.  Scoville,  8  Cush.  678.     See  Fetch  p. 

a  luit  for  the  specific  performance  of  a  con-  Hooper,  119  Mass.  62 ;  Walling  v.  Beers, 

tract  for  land  may  be  brought  in  a  county,  120  Mass.  648;  1  Story,  Eq.  Jur.  (Uth 

state  or  country  other  than  that  in  which  ed.)  §  744,  and  notes.     A  foreclosure 
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§  490.  Fourthly ;  That  some  other  court  possesses  the  proper 
jurisdiction.  This  objection  is  not  confined  to  cases  cognizable  in 
courts  of  common  law ;  but  it  may  arise  in  cases  where  another 
court  has  an  exclusive  jurisdiction ;  or  a  competent,  although  not 
an  exclusive,  jurisdiction ;  or  a  mixed  jurisdiction,  embracing  the 
subject-matter.^  Where  the  jurisdiction  is  exclusive,  it  is  clear 
(as  the  term  imports)  that  no  jurisdiction  can  attach  in  equity. 
Thus,  for  example  (as  we  have  seen),  courts  of  equity  will  not 
entertain  suits  respecting  the  validity  of  wills  of  personal  estate, 
as  the  exclusive  cognizance  thereof  belongs  to  the  ecclesiastical 
courts  in  England,  and  in  America  to  the  probate  and  other  courts 
exercising  a  like  jurisdiction.'  But,  in  other  cases,  if  any  other 
court  of  ordinary  jurisdiction  is  competent  to  decide  upon  the 
same  subject-matter,  whether  its  jurisdiction  be  exclusive  or  not, 
a  demurrer  to  a  bill  in  equity  will  generally  hold ;  for,  under  puch 
circumstances,  there  being  a  full  remedy  elsewhere,  the  interfer- 
ence of  a  court  of  equity  is  wholly  unnecessary.  Thus,  if  the 
subject-matter  is  within  the  jurisdiction  of  a  court  of  admiralty, 
or  of  a  court  of  prize,  or  of  a  court  of  bankruptcy,  or  of  an  ecclesi- 
astical  court,  it  cannot  ordinarDy  be  entertained  in  a  court  of 
equity.® 

§  491.  There  are,  indeed,  some  few  cases  in  which  courts  of 
equity  maintain  a  concurrent  jurisdiction  ;  such,  for  example,  as 
in  cases  of  tithes,  and  the  disposition  of  the  personal  effects  of 
persons  dying  testate  or  intestate,  in  which  they  have  assumed  a 
concurrent  jurisdiction  with  the  ecclesiastical  courts,  as  far  as  the 
jurisdiction  of  the  latter  extends.     But  in  these  cases,  and  cases 

1  Mitf.  Eq.  PI.  by  Jeremy,  126,  126 ;         «  Mitf.  Eq.  PI.  by  Jeremy,  126,  128 ; 

Cooper,  Eq.  PI.  126,  127.  Cooper,  Eq.  PI   126-128;  Id.  119;  Id. 

«  Mitf.  Eq.  PI.  by  Jeremy,  126,  126;  162;  The  Ship  Noysomhed,  7  Ves.  608. 
Cooper,  Eq.  PI.  126,  127  ;  Ante,  §  474. 

decree,  being  in  personam,  may  be  made  77 ;  7  Am.  Law  Rer.  417.    And  as  a  re- 

when  both  the  mortgagor  and  mortgagee  suit  of  this  doctrine,  it  was  held,  in  Reiner 

are  within  the  jurisdiction,  though  the  v.  Salisbury,  2  Ch.  P.  378,  that  a  bill  of 

land  is  abroad.    Paget  v.  Ede,  L.  R.  18  discovery,  to  obtain  inspection  of  docu- 

Eq.  118.    In  England  it  has  been  recently  ments  in  the  defendant's  possession  in 

held  that  a  suit  will  not  lie  between  for-  England,  would  not  lie  in  aid  of  proceed- 

eigners  transiently  in  the  country  as  to  ings  about  to  be  taken  for  the  recovery 

property  abroad.     Matthaei  v.  Galitzin,  of  land  in  India,  the  defendant,  who  was 

L.  R.  18  Eq.  840 ;  Doss  v.  Secretary,  L.  Secretary  of  State  for  India,  being  capa- 

R.  19  Eq.  609.    See  Roberts  v.  Knights,  7  ble  of  being  sued  in  that  country. 
Allen,  449 ;  Lorway  v.  Lousada,  1  Lowell, 
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of  a  like  nature,  the  jurisdiction  is  mainly  founded  upon  the  con- 
sideration, that  the  remedy  in  equity  is  more  complete,  and  some- 
times the  only  effectual  remedy  for  the  grievance.^ 

§  492.  There  is  a  peculiar  class  of  cases  in  America,  which  may 
give  rise  to  an  objection  to  the  jurisdiction,  founded  solely  upon 
the  limited  powers  of  the  court  of  equity  over  the  parties,  and 
altogether  independent  of  the  subject-matter  of  the  bill.  Under 
the  constitution  and  laws  of  the  United  States,  the  Circuit  Courts 
have,  with  few  exceptions,  jurisdiction  only  in  suits  between  citi- 
zens of  different  states.  And  this  has  been  construed  to  require, 
that  all  the  parties  on  each  side  of  the  record  should  be  citizens 
of  different  states  ;  and  should  be  expressly  averred  to  be  so  in 
the  bill.^  If  there  be  not  such  an  averment,  the  objection  will  be 
fatal  to  the  suit  in  every  stage  of  the  proceedings ;  and  it  may  be 
taken  advantage  of  by  way  of  demurrer ;  as  the  court  will  not 
take  jurisdiction  over  the  parties,  or  the  cause,  unless  it  is  appar- 
ent upon  the  face  of  the  proceedings.^ 

§  498.  In  the  next  place,  as  to  demurrers  to  the  person.  These 
are  either,  (1.)  That  the  plaintiff  is  not  entitled  to  sue,  by  reason 
of  some  personal  disability ;  or  (2.)  That  the  plaintiff  has  no  title 
to  the  character  in  which  he  sues.^  Each  of  these  objections  is 
somewhat,  although  not  altogether,  analogous  in  its  nature  to 
a  plea  in  abatement  at  the  common  law ;  ^  and  whenever  it  is 
apparent  upon  the  face  of  the  bill,  it  is  the  proper  grubject  of  a 
demurrer. 

§  494.  And,  first,  as  to  the  personal  disability  of  the  plaintiff. 
If  an  infant,  or  a  married  woman,  or  an  idiot,  or  a  lunatic,  exhibit- 
ing a  bill,  appear  upon  the  face  of  it  to  be  thus  incapable  of  insti- 
tuting a  suit  alone,  and  no  next  friend  or  committee  is  named  in 
the  bill,  the  defendant  may  demur .«  But  if  the  incapacity  does 
not  appear  upon  the  face  of  the  bill,  the  defendant  must  take  ad- 
vantage of  it  by  plea.     This  objection  extends  to  the  whole  bill, 

1  Mitf.  Eq.  PI.  bj  Jeremy,  126,  126,         *  Ante,  §  26,  note,  and  caeet  there 

186 ;  Cooper,  Eq.  PI.  127, 128 ;  1  Story,  dted. 
Eq.  Jur.  §  689-008.  *  Cooper,  Eq.  PI.  119,  168, 164;  Mitf. 

*  Ante,  S  26,  note,  and  cases  there  Eq.  PI.  by  Jeremy,  163 ;  Hare  on  DiscoT- 

cited :  Jackson  v.  Ashton,  8  Peters,  148.  ery,  121-128. 
[See  Winnipissiogee  Lake  Co.  v,  Worster,         *  Cooper,  Eq.  PI.  163. 
9  Foster,  444.]    Bat  see  Louisrille  Rail-         •  Mitf.  Eq.  PI.  by  Jeremy,  163, 164. 
road  Co.  v.  Letson,  2  How.  497.    See  also 
Lord  Coningsby's  case,  9  Mod.  9& 
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and  advantage  may  be  taken  of  it,  as  well  in  the  case  of  a  bill  for 
discovery  merely,  as  in  the  case  of  a  bill  for  relief.^  For  the  de- 
fendant, in  a  bill  for  a  discovery  merely,  being  always  entitled  to 
costs  after  a  full  answer,  as  a  matter  of  course,  would  be  mate- 
rially injured  by  being  compelled  to  answer  a  bill,  exhibited  by 
persons  whose  property  is  not  at  their  own  disposal,  and  who  are, 
therefore,  incapable  of  paying  the  costs.* 

§  495.  Upon  similar  grounds,  if  an  uncertificated  bankrupt 
should  sue  in  equity  for  property,  which  had  clearly  passed  to  his 
assignees,  and  that  fact  should  appear  upon  the  face  of  the  bill, 
it  would  ordinarily  constitute  a  good  ground  for  a  demurrer.^ 
Circumstances,  indeed,  might  exist  which  might  sustain  the  bill ; 
such  as  an  allegation  of  fraud  and  collusion  between  the  assignees 
and  the  defendant,  and  a  refusal  on  their  part  to  allow  the  suit, 
and  a  title  in  the  bankrupt  to  a  clear  surplus.^  (a) 

§  496.  Secondly.  The  defect  of  the  title  of  the  plaintiff  to  the 
character  in  which  he  sues.  It  has  been  sometimes  considered, 
that  this  objection  is  the  proper  subject  of  a  plea,  and  not  of  a  de- 
murrer. But  there  seems  no  ground  to  sustain  the  proposition, 
where  the  objection  positively  appears  (which  can  rarely  be  the 
case)  upon  the  face  of  the  bill.^  Thus,  for  example,  if  it  should 
appear,  upon  the  face  of  the  bill,  that  the  plaintiff  sued  as  admin- 
istrator in  virtue  of  the  grant  of  administration  in  a  foreign  coun- 
try, the  objection  might  be  taken  by  demurrer ;  for  it  is  clear, 
that  the  plaintiff  has  no  right,  under  that  administration,  to  sue 
in  our  courts.® 

§  497.  So,  if  a  voluntary  association  of  persons,  not  incorpo- 
rated, should  affect,  by  their  bill,  to  sue  in  the  style  and  character 

1  Ibid.  8  Sim.  76,  84 ;  Kaje  v.  Fosbrooke,  8  Sim. 

»  Mitf.  Eq.  PI.  by  Jeremy,  163, 154.  See  28;  Tarleton  ».  Hornby,  1  Y.  &  CoU.  172, 

Wartnaby  u.   Wartnaby,  Jac.  377.    In  188,  189 ;  Poet,  §  516,  726. 

cases  of  this  sort,  courts  of  equity  will,  on  ^  Cooper,  Eq.  PI.  164. 

motion,  often  direct  the  bill  to  be  taken  ^  Story,  Conflict  of  Laws,  §  512-518; 

off  the  file,  as  improperly  commenced.  Mitf.  Eq.  PI.  by  Jeremy,  155;  Tourton  p. 

«  Benfield  v.   Solomons,  9  Ves.  77;  Flower,  8  P.  Wms.  869 ;  Cooper,  Eq.  PI. 

Cooper,  Eq.  PI.  163, 164.  169,    170;    Wyatt,    Pr.   Reg.   165,   166. 

*  Benfleld  v.   Solomons,  9  Ves.   77 ;  Lord  Redesdale  has  fully  expounded  this 

Barton  v.  Jayne,  7  Sim.  24 ;  Saxton  v.  doctrine  in  the  passage  already  cited  in 

Davis,  18  Yes.  72 ;  Lautour  u.  Holcombe,  §  260. 

(a)  In  Motion  v.  Moojen,  L.  K.  14  Eq.  all  the  defendants,  including  the  creditors' 

202,  it  was  held  that  an  uncertificated  assignee.     See  Payne  t;.  Dicker,  L.  R. 

bankrupt  is  incapable  of  suing  in  chan-  6  Ch.  578;  Bailey  v.  Smith,  10  R.  L  29. 
eery,  though  the  bill  charges  fraud  against 
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of  a  corporate  body,  the  bill  would  be  demurrable  on  that  very 
account,  if  the  objection  appeared  upon  the  face  of  it ;  for  it  is  the 
exclusive  prerogative  of  the  government  to  create  corporations, 
and  invest  them  with  the  powers  of  suing,  as  such,  by  their  cor- 
porate name.^  Therefore,  where  some  of  the  members  of  a  lodge 
of  freemasons  brought  a  bill  against  others  for  the  delivery  up  of 
certain  specific  chattels,  in  which  bill  there  was  mention  made 
of  their  laws  and  constitution,  and  the  original  charter,  by  which 
they  were  constituted,  and  a  great  affectation  of  a  corporate  char- 
acter, a  demurrer  was  allowed ;  because  the  court  will  not  permit 
persons,  who  can  only  sue  as  partners,  to  sue  in  a  corporate  charac- 
ter; and,  upon  principles  of  public  policy,  the  courts  of  the  coun- 
try do  not  sit  to  determine  upon  charters  granted  by  persons  who 
have  not  the  prerogative  to  grant  charters.* 

§  498.  Where  the  plaintiff  in  a  court  of  law  is  a  fictitious  per- 
son, the  defendant  may  plead,  it  in  abatement.  But  in  equity  a 
different  and  more  summary  course  is  adopted ;  and,  upon  motion, 
the  court  will  direct  a  stay  of  the  proceedings,  or  the  bill  to  be 
taken  off  the  file,  and  will  order  the  solicitor  to  pay  the  costs,  for 
his  contempt  in  instituting  the  suit.^  So,  if  the  name  of  a  plain- 
tiff should  be  used  without  his  authority,  a  similar  coui*se  would 
be  pursued.* 

§  499.  We  come,  in  the  next  place,  to  the  consideration  of  de- 
murrers to  the  matter  of  the  bill,  either  as  to  its  substance  or  as 
to  its  form.  Some  of  the  objections  under  this  head  have  been 
already  discussed  in  our  examination  of  the  proper  form  and  struct- 
ure of  bills.  But  a  concise  review  of  the  whole  subject  seems 
indispensable  in  this  place  to  a  full  exposition  of  the  nature  and 
operation  of  demurrers,  as  to  the  substance,  and  as  to  the  form  of 
the  bills. 

§  500.  And  first,  as  to  demurrers  to  the  substance  of  bills.  One 
of  the  objections,  which  may  thus  be  taken,  is,  that  the  value  of 
the  subject  of  the  suit  is  too  trivial  to  justify  the  court  in  taking 
cognizance  of  it ;  or,  as  the  phrase  usually  is,  that  the  suit  is  un- 
worthy of  the  dignity  of  the  court.^     The  true  ground  of  this  ob- 

^  Lloyd  V.  Loaring,  6  Ves.  778 ;  Cul-         •  Cooper,  Eq.  PI.  166. 
len    V.   Queensberry,  cited    Ibid.    777;         *  Cooper,  Eq.  PI.   166;  Titterton  v. 

Cooper,  Eq.  PI.  164 ;  1  Bro.  Ch.  101.  Osborne,  1  Dick.  860 ;  Dtindas  v.  Dutens, 

«  Lloyd  V.  Loaring,  6  Ves.  778,  and  1  Ves.  Jr.  196. 
cases  before  cited.    See  also  Livingston         ^  Cooper,  Eq.  PI.  166. 
I?.  Lynch,  4  Johns.  Ch.  678,  696. 
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jection  is,  that  the  entertainment  of  suits  of  small  value  has  a 
tendency,  not  only  to  promote  expensive  and  mischievous  litiga- 
tion, but  also  to  consume  the  time  of  the  court  in  unimportant  and 
frivolous  contrpversies,  to  the  manifest  injury  of  other  suitors,  and 
to  the  subversion  of  the  public  policy  of  the  land.^  Courts  of 
equity  sit  to  administer  justice  in  matters  of  grave  interest  to  the 
parties,  and  not  to  gratify  their  passions,  or  their  curiosity,  or  their 
spirit  of  vexatious  litigation.  In  England,  the  rule  of  the  courts 
of  equity  is,  not  to  entertain  a  bill  under  the  value  of  ten  pounds 
sterling,  or  forty  shillings  per  annum  in  land,  except  in  special 
eases,  such  as  in  cases  of  charity,  in  cases  of  fraud,  and  in  cases 
of  bills  to  establish  a  right  of  a  permanent  and  valuable  nature  ; 
such  as  in  the  case  of  six  shillings,  claimed  to  be  due  as  an  Easter 
ofifering,  or  of  a  perpetual  rent  charge  of  five  shillings.^ 

§  501.  The  rule  itself  seems  to  have  been  of  great  antiquity  in 
the  Court  of  Chancery.  It  may  be  distinctly  traced  back  to  our 
earliest  reports ;  and  it  is  promulgated  in  a  formal  manner  in  the 
Ordinances  of  Lord  Bacon,  wherein  is  declared,  that  '*  all  suits  un- 
der the  value  of  ten  pounds  are  regularly  to  be  dismissed."  *  The 
exceptions  to  the  rule  were  probably  established  at  a  later  date, 
from  the  manifest  propriety  of  retaining  suits  in  furtherance  of 
rights  of  a  permanent  nature,  in  aid  of  charities,  and  in  suppresr 
sion  of  frauds.^ 

1  Moore  v.  Ljttle,  4  Johns.  Ch.  183.  either  by  demurrer,  or  bj  motion  to  dis- 

*  Cooper,  £q.  PI.  165 ;  Anon.  Bunb.  miss ;  but  the  cause  should  come  on  to  a 

17 ;  Fox  t^.  Frost,  Rep.  Temp.  Finch,  hearing,  and  it  should  then  appear,  that 

368 ;  Owens  v.  Smith,  Com.  715 ;  1  Har-  the  sum  in  controversy  was  less  than 

lis.   Ch.  Pr.  by  Newl.  214 ;   Griffith  v.  £  10,  the  court  itself  may  order  the  bill 

Lewis,  2  Bro.  Pari.  Cas.  Tomlin's  ed.  407 ;  to  be  dismissed  ;  for  a  bill  may  be,  and 

Brace  v.  Taylor,  2  Atk.  253 ;  Mitf .  £q.  often  is,  drawn  in  such  a  manner  as  to 

PI.  by  Jeremy,  110,  note  (o) ;  Creagh  v.  prevent  the  defendant  from  taking  the 

Nugpent,  Mosely,  356 ;  Anon.  Mosely,  47  ;  objection  by  way  of  demurrer,  or  motion. 

Cocks  ».  Foley,  1  Vem.  859 ;  s.  c.  1  Eq.  or  plea ;  and,  therefore,  it  would  be  un- 

Abr.  75  and  note ;  Moore  v.  Lyttle,  4  reasonable  to  deprive  him  of  the  benefit 

Johns.  Ch.  183 ;  Vredenberg  v.  Johnson,  of  it  at  the  hearing.  2  Atk.  253 ;  Cooper, 

Hopk.  112;  Beames,  Ord.  in  Chan.   10  Eq.  PI.  166. 

and  note  (83) ;  Curs.  Cane.  9,  15,  229 ;         >  Beames,  Ord.  in  Chan.  10  and  note 

Townly  v.  Osney,  Gary,  74 ;  Eastcourt  r.  (38) ;  Curs.  Cane.  9, 15 ;  1  Pr.  Aim.  Curs. 

Tanner,  Cary,  74.    A  bill  for  a  sum  be-  Cane.  534 ;  Townly  v.  Osney,  Cary,  74 ; 

Death  the  dignity  of  the  court,  may  also  Eastcourt  i;.  Tanner,  Cary,  74 ;  Tothill, 

be  dismissed  on  motion ;  and  this  is  the  Trans.  80. 

most  usual  way  of  proceeding  in  such  a         *  Cocks  v.  Foley,  1  Vem.  859 ;  Beames, 

case.    Mosely,  47;  Id    856.    If  the  de-  Ord.  in  Chan.  10,  note  (83);  Moore  r. 

fendants  should  not  take  the  objection,  Lyttle,  4  Johns.  Ch.  183. 
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§  502.  A  similar  rule  seems  to  prevail  in  the  courts  of  equity  in 
America ;  or  at  least  in  those  courts  which  have  been  called  upon 
to  express  any  opinion  upon  the  subject.  In  New  York,  this  was 
the  established  rule  at  an  early  period  of  its  equity  jurisprudence ; 
and  the  amount  has  been  recently  increased  by  the  legislature  to 
the  sum  of  one  hundred  dollars.^  (a) 

§  503.  Another  objection  which  may  be  taken  by  demurrer  to 
the  substance  of  the  bill,  is,  that  the  plaintiff  has  no  interest  in  the 
subject-matter,  or  no  proper  title  to  institute  a  suit  concerning  it, 
whenever  the  objection  is  apparent  on  the  face  of  the  bill.^  If, 
therefore,  a  plaintiff  should  found  his  right  to  an  interest  in  lands 
under  a  parol  agreement,  without  alleging  any  circumstances 
amounting  to  a  part-performance ;  or  if  he  should  state  a  contract 
without  consideration,  which  would  be  a  mere  nude  pact  (nudum 
pactum)^  a  demurrer  would  undoubtedly  lie.^  The  same  rule 
would  lie  to  a  bill  for  the  redemption  of  a  mortgage,  after  a  great 
length  of  time  had  elapsed,  if  the  bill  were  so  framed  as  to  present 
the  objection,  without  any  attendant  circumstances  to  obviate  it ; 
for  in  this  and  other  like  cases,  courts  of  equity  act  upon  the  anal- 
ogy of  the  law  as  to  the  statutes  of  limitations ;  and  will  not  en- 
tertain a  suit  for  relief,  if  it  would  be  barred  at  law.*  (6)     If  the 

1  Vredenberg  v.  Johnton,  Hopk.  112;  PI.  by  Jeremy,  164,  281;  Ante,  f  260, 

Mitchell  tr.  Tighe,  Hopk.  119 ;  Moore  v.  261 ;  Hare  on  Discovery,  41,  42,  48. 
Lyttle,  4  Johns.  Ch.  IBS;  Smets  v.  Wil-         *  Cooper,  £q.  PL  166,  167;  Cozine  o. 

liams,  4  Paige,  364.  Graham,  2  Paige,  177. 

«  Cooper,  Eq.  PL  166, 169;  Mitf.  Eq.         *  Cooper,  Eq.  PI.  167;  Mitf.  Eq.  PI. 

(a)  The  rule  de  minimis  is  in  force  in  taken   by   demurrer.     See  cases  above 

Massachusetts,  thougli  the  amount  does  cited  by  the  author,  note  4 ;  Ante,  §  484 ; 

not  appear  to  be  definitely  fixed.     Cum-  Post,  §  557,  n.,  751,  760,  818 ;  French  v. 

roings  V,  Barrett,  10  Cush.  186 ;  Smith  v.  Dickey,  8  Tenn.  Ch.  802  ;  Henry  Co.  v. 

Williams,  1 16  Mass.  510.    Other  Ameri-  Winnebago  Drainage  Co.  52  111.  299, 454 ; 

can  decisions,  showing  the  application  of  Wilhelm's  Appeal.  79  Penn.  St.  120,  125, 

the  rule  in  different  states,  are  Steinbach  184 ;   Caldwell  v,   Montgomery,  8    Ga. 

r.  Hill,  25  Mich.  78 ;  Wood  v.  Wood,  8  106  ;    Pierson    v.    David,   1    Iowa,    28. 

Ala.  756 ;  Carr  v.  Inglehart,  8  Ohio  St.  Where  great  lapse  of  time,  gross  laches, 

457 ;  Church  v.  Ide,  Clarke,  Ch.  494.  or  long  and  unexplained  acquiescence  on 

(6)  By  the  present  practice  in  Eng*  the  plaintiffs  part  clearly  appears  upon 

land,  the  defence  of  the  statute  of  limi-  the  bill,  even  in  cases  where  there  is  no 

tations,  if  it  clearly  appears  upon  the  statutory  bar,  the  defence  may  be  taken 

face  of  the  bill,  may  1)e  raised  in  equity  by  demurrer ;  Rolfe  v.  Gregory,  81  L.  J. 

by  demurrer,  at  least  as  regards  real  Ch.  710 ;  s.  c.  10  W.  R.  711 ;  Dossee  v. 

estate.    Dawkins  v.  Penrhyn,  4  Ap.  Cas.  Mookerjee,  7  Moo.  Ind.  Ap.  4 ;  or  the 

51 ;  B.  c.  6  Ch.  D.  818 ;  Noyes  v.  Crawley,  court,  at  least  in  the  Federal  Courts,  may 

10  Ch.  D.  31.     In  America  this  defence^  raise  the  objection  of  its  own  motion, 

clearly  appearing  upon  the  bill»  may  be  Post,  §  813,  n.  (a). 
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objection  does  not  appear  on  the  face  of  the  bill,  it  may  be  taken 
by  way  of  plea,  or  by  way  of  answer,^ 

§  504.  Upon  a  similar  ground,  if  the  plaintiff  should  file  his  bill 
to  secure  the  fund  to  pay  a  legacy  given  to  a  legatee,  since  dead, 
of  whom  the  plaintiff  asserts  himself  to  be  the  next  of  kin,  a  demur- 
rer would  be  allowed  ;  for,  as  the  next  of  kin,  he  has  no  title  to  such 
relief ;  and  he  ought  to  have  taken  out  administration  upon  the 
estate  of  the  legatee.^ 

§  505.  To  the  same  head  may  be  referred  the  common  case, 
where  a  bill  does  not  show  any  equity  in  the  plaintiff  to  the  relief 
which  he  seeks.  Thus,  for  example,  if  a  bill  should  be  brought  by 
one  creditor  against  another,  to  deprive  him  of  a  priority,  which 
he  had  lawfully  obtained  without  any  fraud,  a  demurrer  would  lie ; 
for,  in  such  a  case,  there  is  no  ground  for  a  court  of  equity  to  in- 
terfere ;  since  all  the  creditors,  under  such  circumstances,  stand 
upon  an  equality  of  right ;  and  then  the  maxim  prevails,  qui  prior 
est  in  tempore^  potior  est  in  jure^  as  well  as  the  maxim,  that  where 
the  equity  is  equal,  the  law  shall  prevail.^ 

by  Jeremy,  212  and  note  (c) ;  Post,  §  751 ;  and  especially  by  Lord  Redesdale's  own 
Aggas  u,  Pickerell,  8  Atk.  225 ;  Hardy  v.  judgment  in  Uovenden  v.  Annesley,  2 
Reeves,  4  Yes.  479 ;  Deloraine  v.  Browne,  Sch.  &  Lefr.  686-638 ;  [Caldwell  v.  Mont- 
8  Bro.  Ch.  688  ;  and  Mr.  Belt's  note  (1) ;  gomery,  8  Ga.  106 ;  Fierson  v.  David,  1 
Foster  i;.  Hodgson,  19  Yes.  180;  Hoven-  Iowa,  28 ;]  Ante,  §  484. 
den  V.  Annesley,  2  Sch.  &  Lefr.  637 ;  ^  Post,  §  751,  813. 
Hoare  v.  Peck,  6  Sim.  51;  Freake  v.  >  Brown  v»  Dudbridge,  2  Bro.  Ch. 
Cranefeldt,  8  Myl.  &  Cr.  499 ;  Fyson  821  ;  Cooper,  Eq.  PI.  171. 
17.  Pole,  8  Y.  &  Coll.  266  ;  Humbert  »  Cooper,  Eq.  PI.  167,  168 ;  The  King 
V,  Trinity  Church,  7  Paige,  195;  Yan  v.  Blatchford;  1  Anst.  162;  Phillips  v. 
Hook  u.  Whitlock,  7  Paige,  873 ;  Coster  i;.  Shaw,  8  Yes.  241 ;  1  Story,  Eq.  Jur.  §  57, 
Murray,  5  Johns.  Ch.  522 ;  [Denny  v.  Gil-  58.  [The  English  courts  maintain  strict- 
man,  26  Maine,  149 ;  Maxwell  v.  Kennedy,  ness  in  regard  to  tl(e  form  of  a  demurrer 
8  How.  222.]  Lord  Uedesdale,  in  his  text,  in  equity.  It  was  said  in  a  recent  case, 
has  said,  that  it  has  been  considered,  that  that  a  demurrer,  on  the  ground  of  want 
a  defence,  founded  on  length  of  time,  of  equity,  could  not  properly  contain 
though  apparent  on  the  face  of  the  bill,  also  the  furtlicr  cause  of  demurrer,  want 
without  any  circumstance  stated  to  avoid  of  jurisdiction  ;  and  that  tliese  objections 
it,  cannot  generally  be  made  by  demur-  should  be  taken  by  separate  demurrers ; 
rer.  In  so  doing,  he  seems  to  have  fol-  but  that  a  defendant  demurring  generally, 
lowed,  what  appeared  at  the  time  when  for  want  of  equity,  might  demur,  ore  tenus, 
he  wrote  his  treatise,  to  be  the  prevailing  for  want  of  jurisdiction.  Barber  v.  Bar- 
course  of  authority.  And  he  has  illus-  ber,  5  Jur.  m.  b.  1197;  a.  c.  29  L.  J.  Ch. 
trated  the  position  by  an  accurate  state-  49.  A  defendant  objecting  to  a  bill,  for 
ment  of  what  was  decided  by  Lord  Tliur-  want  of  a  sufficient  statement  of  facts, 
low  in  Deloraine  f*.  Browne,  3  Bro.  Ch.  663.  upon  one  branch  of  the  relief  sought, 
But  tlie  contrary  doctrine  is  now  fully  should  raise  that  objection  by  plea  and 
established  by  the  authorities  above  cited;  not  by  demurrer.    For  where  the  bill 


§  508-607.]  DEMXJRBBES  TO  RELIEF.  411 

§  506.  So,  where  the  plaintiff,  in  his  bill,  stated  himself  to  be 
the  devisee  of  an  estate  purchased  by  the  testator,  and  then  sub- 
ject to  a  mortgage ;  and  alleged,  that  the  mortgage  debt  was  the 
debt  of  the  testator,  he  having  purchased  it  subject  to  the  mort- 
gage, and  having  covenanted  to  indemnify  the  vendor  therefrom ; 
and  the  bill  prayed  that  the  personal  estate  should  exonerate  the 
devised  estate  by  paying  the  mortgage,  a  demurrer  was  allowed  ; 
for  it  was  apparent  upon  the  face  of  the  bill,  that  the  debt  was 
not  the  personal  debt  of  the  testator ;  and  there  was  no  allega- 
tion that  he  had  ever  had  any  communication  with  the  mortgagee, 
or  had  done  any  act  to  transfer  the  debt  from  the  estate  to  him- 
self ;  and,  therefore,  there  was  no  equity  for  the  real  estate  to  be 
relieved  of  the  encumbrance  out  of  the  personal  assets.^ 

§  507.  The  foregoing  cases  are  proper  illustrations  of  the  de- 
fect, either  of  the  original  title,  or  of  a  present  title,  to  institute 
the  suit,  although  the  party  had  (strictly  speaking)  an  interest 
in  the  subject-matter.  The  like  principle  will  apply  to  all  cases 
of  a  claim,  which  the  plaintiff  seeks  to  enforce,  and  which  is  un- 
lawful, or  against  the  policy  of  the  law ;  for  in  such  a  case,  there 
is  a  defect  of  title  to  maintain  the  suit.  Thus,  for  example,  a 
bill  to  recover  money  which  has  been  expended  for  the  mainte- 
nance of  a  suit  or  controversy  of  a  third  person  ;  or  to  recover  a 
premium  for  using  influence  to  procure  for  the  party  an  office  of 

sought  the  rectification  of  a  prior  settle-  the  demurrer  upon  the  record  was  for 
ment  between  the  parties,  and  for  the  omitting  one  party,  and  the  defendant  de- 
appointment  of  new  trustees,  the  facts  murred,  ore  tentUf  for  not  joining  some 
important  to  be  considered,  in  reference  other  party.  If  the  biU  shows  that  one 
to  the  first  claim,  not  being  fully  stated,  of  the  plaintiffs  cannot  maintain  it,  this 
the -court  overruled  the  demurrer,  with-  may  be  taken  advantage  of  by  demurrer, 
out  costs,  on  the  ground  that  it'  could  and  is  fatal  to  the  whole  bill.  Vaughn 
not  refuse  to  act  in  regard  to  the  appoint-  v.  Lovejoy,  84  Ala.  487 ;  Jones  v.  Quin- 
ment  of  new  trustees,  on  the  ground  nipiack  Bank,  20  Conn.  25.  But  if  the 
of  the  omission  to  state  the  facts  fully  on  bill  is  not  maintainable  as  to  one  of  the 
the  other  point.  Ibid.  In  Pratt  t%  Keith,  defendants,  who  does  not  appear,  the  ob- 
10  Jur.  N.  8.  805;  s.  c.  88  L.  J.  Ch.  jection  cannot  be  raised  by  the  other 
628,  Vice-Chancellor  Kindersley  held  defendant.  Gamer  t;.  Lyles,  86  Miss, 
that  where  a  demurrer,  upon  the  record,  176.] 

for  want  of  parties,  is  overruled  as  not         ^  Tweddell  v,  Tweddell,  2  Bro.  Ch. 

specifying  the  particular  party  omitted,  101,  152 ;  Butler  v.  Butler,  6  Ves.  684 ; 

it   is  the  same  as  if  no  demurrer  for  Oxford  v.  Rodney,  14  Ves.  417 ;  1  Story, 

want  of  parties  had  been  put  upon  the  Eq.  Jur.  §  571,  574,  576 ;  Cumberland  v, 

record,  and  left  the  party  open  to  demur,  Codrington,  3  Johns,  Ch.  229  ;  Cooper, 

ore  tenus,  at  the  hearing,  for  that  cause ;  Eq.  PI.   168,  169 ;  Waring  v.  Ward,  7 

and  that  the  same  rule  would  apply,  if  Ves.  382. 
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trust  under  goTemment ;  or  to  enforce  a  marrriage  brokage  bond  ; 
or  to  enforce  a  contract  founded  in  moral  turpitude  or  depravity  ; 
would  be  demurrable  on  the  ground  of  its  illegality  or  immorality.^ 

§  508.  The  want  of  interest  of  the  plaintiff  in  the  subject- 
matter  of  the  suit  is  equally  fatal  upon  demurrer.  Of  this 
point,  some  examples  have  been  abeady  adduced  under  a  former 
head.^  But  other  illustrations  of  it  may  be  derived  from  the  au- 
thorities. Thus,  where  the  plaintiff  claimed  an  estate  under  a 
will,  and  it  was  apparent  upon  the  bill,  as  set  forth  by  the  plain- 
tiff himself,  that  he  had  no  title,  a  demurrer  was  allowed.^  So, 
where  the  Protestant  next  of  kin,  in  England,  claimed  a  rent 
charge  settled  on  a  Papist  on  her  marriage,  a  demurrer  was 
allowed ;  for  the  plaintiff  evidently  had  no  title  to  the  thing 
which  he  demanded  by  the  bill,  the  Papist  being,  by  the  then 
British  statutes,  incapable  of  taking  by  purchase,  and  the  rent 
charge  being,  therefore,  utterly  void.* 

§  509.  And  the  want  of  interest  is  not  only  a  good  cause  of  de- 
murrer in  the  case  of  a  sole  plaintiff ;  but,  if  the  suit  is  joint,  a 
want  of  interest  in  either  of  the  plaintiffs  is  equally  fatal.^    Thus, 

1  Cooper,  Eq.  PL  171-173  ;  Mitf.  Eq.  ker  v,  Nickson,  4  Gi£f.  306.    But  in  the 

PI.  hy  Jeremy,  167 ;  1  Story,  £q.  Jar.  American  courts  the  practice  seems  to 

§  294-298.  be  somewhat  more  loose.   The  allegation 

>  Ante,  §  260,  261,  318;  Mitf.  Eq.  PI.  that.tlie  p!ainti£f  was  "seised  and  pos- 

by  Jeremy,  156,  156 ;  Cooper,  Eq.  PI.  sessed "  of  certain  land  was  held  a  suf- 

171, 178 ;  Hare  on  Discovery,  79-83.  [See  flcient  averment  of  title,  where  it  was 

Haskell  v.  Hilton,  80  Maine,  421  ]  further  alleged  that  the  proceedings  had 

'  Brownsword  v.  Edwards,  2  Ves.  247 ;  and  threatened  on  the  part  of  the  de- 

Mitf.  Eq.  PI.  by  Jeremy,  164 ;  Cooper,  fendant  would  materially  lessen  its  value 

Eq   PI.  167,  168 ;  Beech  u.  Crull,  Prea  and  thereby  inflict  great   loss   on  the 

Ch.  688.    See  also  Parker  v.  Feamley,  plaintiffi,  and  where  the  defendant  did 

2  Sim.  &  Stu.  602.    [The  English  courts  not  demur  or  take  any  exceptions  to  the 

of  equity  require  the  plaintiff's  title  to  mode  of  stating  plaintiff's  title,  but  al- 

be  stated  with  great  clearness.    Where  lowed  the  evidence  to  be  taken  and  the 

the  suit  is  against  a  trustee  to  compel  case  to  proceed  to  hearing,  as  based  upon 

him  to  institute  a  suit  against  a  fraudu-  a  claim  of  title  in  the  plaintiffs.    Falls 

lent  adversary  claimant  of  a  portion  of  Village  Water  Power  Co.  v.  Tibbetts, 

the  trust  property,  it  must  appear  that  31  Conn.  166.    See  also  Converse  v.  Hart- 

the  plaintiff  sustains  the  character  of  a  ley.  Id.  372.] 

cestui   que   trust.    Jerdein    v.   Bright,    2         *  Mitf.  Eq.  PI.  hy  Jeremy,  164;  Mi- 

J.   &   H.  826.     And   where   the   plain-  chaux  v.  Grove,  2  Atk.  210. 
tiff  had  stated  the  instruments,  under         &  Ante,  §231,282,  288,  287,249;  Post, 

which  he   claimed  title,    but    had    not  §  641,  644;   Clarkson  v,  De  Peyster,  8 

stated  with  sufficient  clearness  and  pre-  Paige,  336 ;  Denton  v.  Davy,  1  Moore  P. 

cision  the  nature  of  tl^e  title  under  which  C.  41,  42;  Foot  v.  Bessant,  8  T.  &  ColL 

he  claimed,  or  the  character  in  which  he  320,  326;   Griffith  v.  Ricketts,  3  Hare, 

claimed,  a  demurrer  was  allowed.    Par-  476. 
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for  example,  if  the  inventor  of  a  medicine  should  sue  jointly  with 
the  party  who,  as  his  agent,  prepared  the  medicine,  but  who  had 
no  interest  in  the  invention,  and  should  pray  for  an  injunction 
and  account  for  a  violation  of  his  right,  by  imitating  the  labels 
and  seals  afBxed  to  the  medicines,  a  demurrer  would  hold ;  for 
upon  such  a  bill  the  plaintiffs,  praying  joint  relief,  would  not  be 
entitled  to  it.^  So,  if  a  bankrupt  should  sue  with  others,  after  he 
had  been  declared  a  bankrupt,  in  regard  to  property  or  rights 
vested  in  his  assignees,  the  like  rule  would  apply .^ 

§  510.  Upon  a  similar  ground,  if  two  plaintiffs  should  sue,  and 
the  bill  should  allege,  that  the  title  was  in  one  or  the  other  of 
them,  in  the  alternative,  it  would  be  demurrable ;  for  not  only  is 
such  an  allegation  objectionable  on  account  of  uncertainty,  but 
also  because  it  shows  that  there  must  necessarily  be  a  misjoinder 
of  one  or  the  other  of  the  plaintiffs.^  But  a  mere  scintilla  juris  in 
one  of  the  plaintiffs,  as,  for  example,  a  naked  title  in  a  trustee  to 
serve  a  mere  power  of  appointment,  will  be  sufficient  to  justify 
making  him  a  plaintiff  for  the  purpose  of  the  trust  with  the  other 
persons  in  interest.^ 

§  511.  But  if  the  plaintiff  shows  a  complete  title,  although  a 
litigated  one,  or  one  that  may  be  litigated,  it  will  be  sufficient  to 
sustain  the  bill.^  Thus,  if  an  executor  has  obtained  a  probate  of 
the  will,  it  is  conclusive  as  to  his  title  to  sue,  even  though  fraud 
should  be  alleged  in  obtaining  it ;  for  the  fraud  is  inquirable 
only  in  the  proper  ecclesiastical  court,  or  other  probate  tribunal, 
in  a  suit  there  instituted  to  repeal  the  probate.^     The  principle 

1  Delondre  v.  Shaw,  2  Sim.  287 ;  Page  with  the  executor,  in  suing  for  a  debt 

V.  Townsend,  6  Sim.  395 ;  King  of  Spain  due  to  his  estate ;  and  a  bill  was  held  not 

V.  Machado,  4  Buss.  225 ;  Cuff  v.  PUtell,  demurrable.    On  that  occasion,  the  vice- 

4  Buss.  242 ;   Ante,  §  232 ;  Clarkson  v,  chancellor  said :  "  Legatees  cannot  file  a 

De  Peyster,  8  Paige,  336 ;  Makepeace  v.  bill  against  a  debtor  to  their  testator's 

Hay ihome,  4  Buss.  244 ;  Cholmondeley  estate,  unless  there  is  collusion  between 

V.  Clinton,  Turn.  &  Buss.  116.  the  executor  and  the  debtor.    But  if  the 

*  Makepeace  r.  Haythome,  4  Buss,  executor  chooses  to  make  the  legatees 
244 ;  Ante,  §  495 ;  Post,  §  726.  As  to  co-plaintifEs  with  him,  I  do  not  think  that 
how  and  wheu  a  misjoinder  of  a  party  that  superfluity  renders  the  record  not 
may  be  taken  advantage  of,  see  Ante,  sustainable.  Persons  are  brought  here 
§  287,  283 ;  Post,  §  541,  644.  who  are  not  necessary  parties  to  the  suit ; 

»  Cholmondeley  v.  Clinton,  Turn.  &  but  it  is  not  so  injurious  as  to  make  the 

Buss.  116;  §  245,  245  a,  254.  bill  not  sustainable.    It  is  not  an  objec- 

*  Gething  v.  Vigufs,  V.  C.  (England)  tion  that  a  defendant  can  take." 
November  8,  1836.    See  also  Bhodes  v,  «  Mitf.  Eq.  PI.  by  Jeremy,  157  ;  Ante 
Warburton,  6  Sim.  617,  where  the  lega-  f  818. 

tees  of  a  tesUtor  were  Joined  as  plaintifEs        *  Cooper,  Eq.  PL  170;   Griffiths  v. 
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would  be  the  same,  even  if  it  were  alleged  in  the  bill  that  the 
testator  was  a  lunatic  at  the  time  of  making  the  will ;  for  the 
jurisdiction  belongs  to  another  forum  to  try  that  question*^  So, 
if  an  administrator  should  bring  a  bill  for  discovery  of  the  per- 
sonal estate,  it  would  be  no  defence  to  the  suit,  that  the  adminis- 
tration was  now  in  litigation  upon  a  suit  in  the  proper  court  to 
repeal  it ;  for  the  plaintiff  has  a  present  title,  which  is  good,  at 
least  until  the  litigation  is  determined.^ 

§  512.  And  although  (as  we  have  seen)  the  want  of  a  title  in 
the  plaintiff  is  fatal ;  yet,  if  a  doubtful  title  only  is  shown,  it  will 
be  8u£Scient  to  support  a  bill,  which  seeks  the  assistance  of  the 
court  to  preserve  the  property  in  dispute,  pending  a  litigation.' 
Therefore,  where  a  suit  was  pending  in  an  ecclesiastical  court, 
touching  the  right  of  representation  to  a  person  deceased,  a  de- 
murrer by  one  of  the  parties  to  that  suit,  who  had  possessed  him- 
self of  the  personal  estate  of  the  deceased,  to  a  bill  for  an  account, 
filed  by  the  other  party,  was  overruled.*  The  ground  of  this 
decision  seems  to  have  been,  the  deficient  power  of  the  ecclesias- 
tical court  for  securing  the  property,  whilst  the  suit  was  there  de- 
pending ;  and  the  doubt,  as  to  the  title  of  the  parties,  was  the  very 
ground  of  the  application  to  a  court  of  equity. 

§  613.  Another  objection,  which  may  be  taken  by  demurrer  to 
the  substance  of  the  bill,  is,  that,  although  the  plaintiff  has  an  in- 
terest in  the  subject-matter  of  the  suit,  and  a  title  to  institute  a 
suit  concerning  it;  yet  he  has  no  right  to  call  upon  the  defendant 
to  answer  his  demand.^  This  objection  frequently  arises  from  the 
vant  of  privity  between  the  parties.  But  it  is  not  necessarily  con- 
fined to  such  cases ;  nor  indeed  does  it  apply  to  all  cases,  where 
there  is  a  want  of  privity.® 

Hamilton,  12  Yes.  298,  807;  Gaines  v.        «  Mitf.  Eq.  PL  by  Jeremy,  168;  Ante, 

Cliew,  2  How.  619.    But  see  Barnesly  o,  $  227,  266. 

Powel,  1  Ves.  284,  288;  Jones  v.  Frost,         «  Cooper,  Eq.  PI.  174;  Id.  142;  Tol- 

Jac.  466.  lett  v.  Tollett.  Ambler,  194 ;  Hawkins  o. 

1  Cooper,  Eq.  PI.  170.  Kelly,  8  Ves.  808;  1  Mont.  Eq.  PI.  44, 

2  Cooper,  Eq.  PI.  170;  Wright  p.  46,  116;  Hare  on  Discoyery,  106-109. 
Bluck,  I  Vem.  106,  107;  Mitf.  Eq.  PI.  In  cases  of  contribution,  there  is  often  a 
by  Jeremy,  167.  want  of  privity ;  and  yet  a  bill  will  lie 

'  ^itf.  Eq.  by  Jeremy,  167 ;  Cooper,  against  a  party  who  is  bound  to  contrib- 

Eq.  PI.  171.  ute ;  as,  for  example,  in  cases  of  contri- 

^  Mitf.  Eq.  PI.  by  Jeremy,  167, 168;  bution  of  different  shippers  in  the  case 

Cooper,  Eq.  PI.  171 ;  Phipps  v.  Steward,  of  a  general  average.    1  Story,  Eq.  Jur. 

1  Atk.  280.    See  also  Morgan  v.  Harns,  f  490,  491 ;  Id.  §  488-490. 

2  Bro.  Ch.  121. 
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§  514.  In  the  common  course  of  things  (as  we  have  seen  ^)  a 
creditor  or  legatee  is  compellable  to  sue  the  executor  for  satisfac- 
tion of  his  debt  or  legacy.  But  in  such  a  suit  he  cannot  ordinarily 
make  a  debtor  of  the  estate  a  party ;  for,  although  the  plaintiff  in 
such  suit  has  an  interest  in  the  testator's  estate,  and  has  a  right 
to  have  it  applied  to  answer  his  demands ;  yet  he  has  no  right  to 
institute  a  suit  against  the  debtors  for  the  purpose  of  compelling 
them  to  pay  their  debts  in  satisfaction  of  his  demands ;  for  there 
is  no  privity  between  such  creditor  and  the  debtors.^  But  a 
special  case  may  exist  in  which  such  relief  would  be  given ;  as, 
for  example,  where  there  is  collusion  between  the  executor  and 
the  debtors,  or  where  the  executor  is  insolvent.^ 

§  51 5.  For  the  same  reason,  if  a  debtor  has  conveyed  his  prop- 
erty in  trust  for  the  benefit  of  his  creditors,  the  latter  cannot  ordi- 
narily maintain  any  suit  touching  the  property  ;  but  the  suit  should 
be  in  the  name  of  the  trustee.*  Thus,  for  example,  if  a  mortga- 
gor should  make  a  conveyance  in  trust  for  the  benefit  of  his  cred- 
itors, the  trustees,  and  not  any  of  the  creditors  interested  in  the 
trust,  would  be  the  proper  parties  to  bring  a  bill  to  redeem  the 
mortgage.^  But  if  any  special  case  can  be  made  out,  such  as  col- 
lusion between  the  mortgagee  and  the  trustees ;  or  the  refusal  of 
the  latter  to  redeem ;  or  the  insolvency  of  the  latter ;  in  every 
such  case,  the  creditor  may  bring  a  bill  to  redeem  the  mortgage.^ 

§  516.  For  the  same  reason,  where  a  person  has  become  a  bank- 
rupt, and'  assignees  are  appointed,  neither  he  nor  any  of  the  cred- 
itors can  ordinarily  maintain  a  suit  against  any  debtor  to  his 
estate,  or  to  reduce  any  of  his  property  into  possession ;  for  the 
right  belongs  to  the  assignees.*^  But  if  the  assignees  should  col- 
lude with  the  other  party ;  or  should  refuse  to  bring  a  suit  for  the 
benefit  of  the  bankrupt  and  of  his  estate ;  then,  in  such  case,  the 
bankrupt,  or  any  creditor  may  do  so.® 


>  Ante,  §  262 ;  1  Mont.  £q.  Fl.  45,  46. 

«  Cooper,  Eq.  PI.  176;  Mitf.  Eq.  PI. 
by  Jeremy,  158;  Ante,  §  262;  Alsager  v. 
Johnson,  4  Ves.  217 ;  Utterson  v.  Mair,  4 
Bro.  Ch.  270 ;  8.  c.  2  Ves.  Jr.  96 ;  Beckley 
r.  Dorrington,  cited  6  Ves.  749 ;  Doran  v. 
Simpson,  4  Ves.  051 ;  Burroughs  v.  Elton, 
11  Ves.  29 ;  Long  tr.  M^jestre,  1  Johns. 
Ch.  805;  New  land  v.  Cliampion,  1  Ves. 
106 ;  Ante,  §  227. 

*  Alsager  v,  Rowley,  6  Ves.  748;  Do- 


ran V.  Simpson,  4  Ves.  651 ;  Mitf.  Eq.  PI. 
by  Jeremy,  168,  169;  Cooper,  Eq.  PI. 
176 ;  1  Story,  Eq.  Jur.  §  428, 681 ;  2  Story, 
Eq.  Jur.  §  828;  Ante,  §  178,  227,  263; 
Pearse  v.  Hewitt,  7  Sim.  471. 

*  Cooper,  Eq.  PI.  174,  175. 

8  Ibid. 

0  Troughton  v.  Binkes,  6  Ves.  578; 
Cooper,  Eq.  PI.  174,  175. 

f  Ibid. 

»  Cooper,  Eq.  PL  174,  176;   Tranck- 
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§  517.  Upon  a  similar  ground,  a  bill  is  not  maintainable  by  a 
creditor  of  a  legatee  against  the  executor  and  the  legatee,  to  com- 
pel the  executor  to  pay  over  the  legacy,  in  discharge  of  the  debt 
of  the  legatee ;  for  there  is  no  privity  between  the  creditor  and 
the  executor  in  such  a  case ;  and  the  latter  is  solely  amenable  to 
the  legatee.^  The  same  doctrine  is  applicable  in  the  case  of  a  suit, 
brought  by  a  party  interested,  against  a  creditor  or  legatee,  who 
has  been  improperly  paid  or  overpaid  by  the  executor.* 

§  618.  But  there  is  often  a  privity  created  by  operation  of  law 
between  parties,  without  any  direct  and  immediate  contract  or 
negotiation  between  them.  Thus,  for  example,  a  sale  by  an  agent 
or  factor  will  create  a  privity  between  the  purchaser  and  his  prin- 
cipal, upon  which  a  suit  may  be  maintained,  as  well  at  law  as  in 
equity.  Hence,  the  principal  will  have  a  right  to  maintain  a  bill 
for  a  discovery  and  an  account  against  the  purchaser,  in  respect 
to  any  such  dealings  with  his  agent  and  factor ;  and  the  objection 
of  a  want  of  privity  between  them  cannot  be  made  available.^ 

§  519.  Another  objection,  which  may  be  taken  by  demurrer  to 
the  substance  of  the  bill,  is  the  want  of  interest  of  the  defendant 
in  the  subject-matter  of  the  suit.^  We  have  already  had  occasion 
to  consider  some  of  the  cases  arising  under  this  head ;  such,  for 
example,  as  the  cases  of  mere  witnesses,  of  arbitrators,  and  of 
othei^,  having  no  interest  in  the  controversy.^     So,  if  a  bankrupt 

lyn  ».  Fem,  Barnard.  Ch.  30 ;  Troogh-  178  ;  Fenton  v.  Hughes,  7  Ves.  287 ; 
ton  V.  Binkes,  6  Yes.  573,  676 ;  Saxton  v.  Whitworth  v.  Davis,  1  Yes.  &  B.  645 ; 
Davis,  18  Yes.  72;  Barton  v.  Jayne,  7  [Wakeman  v.  Bailey,  3  Barb.  Ch.  486;] 
Sim.  24 ;  Makepeace  v,  Haythome,  4  How  v.  Best,  5  Mad.  19 ;  Hare  on  Dis- 
Russ.  244 ;  Kaye  v.  Fosbrooke,  8  Sim.  covery,  68.  In  Fenton  v.  Hughes,  7  Yes. 
28 ;  Ante,  §  495,  and  the  cases  there  cited ;  290,  291,  an  attempt  was  made  to  main- 
Post,  §  726.  tain  the  right  to  make  a  witness  a  party, 

1  ElmsUe  9.  M'Aulay,  8  Bro.  Ch.  624;  upon  the  ground  that  the  discovery  in 

Mitf.  £q.  PI.  by  Jeremy,  158,  159;  Ante,  equity  would  be  more  beneficial  to  the 

§  262 ;  Cooper,  Eq.  PI.  175,  176.  plaintiff  than  a  mere  examination  at  law. 

<  Cooper,  Eq.  PI.  176  ;    Alsager   v.  Lord  Eldon  disallowed  to  the  distinction, 

Rowley,  6  Yes.  760 ;  1  Story,  Eq.  Jur.  and  on  that  occasion  said :  "  The  ques- 

§  92,  and  note.  tion,  however,  is,  whether  he  can  be  ex- 

»  Mitf.  Eq.  PI.  by  Jeremy,  159, 160 ;  amined  at  law  for  the  plaintiff  in  equity 

Cooper,  Eq.  PI.  176,  177.  with  the  same  benefit  that  would  result 

*  Mitf.  Eq.  PI.  by  Jeremy,  160 ;  Cooper,  from  a  discovery  here.  If  he  can,  as  no 
Eq.  PI.  177 ;  1  Mont.  Eq.  PL  42;  Hare  on  relief  is  to  be  given,  it  would  introduce  a 
Discovery,  63-88.  new  class  of  cases,  to  permit  a  bill  for 

*  Ante,  §  284,  285,  828 ;  Newman  v.  discovery  to  be  filed  against  a  party  so 
Godfrey,  2  Bro.  Ch.  882 ;  Mitf.  Eq.  PI.  purely  a  witness.  It  is  impossible  that 
by  Jeremy,  159, 160 ;  Cooper,  Eq.  PI.  177,  he  can  be  examined  at  law  against  the 
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is  made  a  party  to  a  bill  against  his  assignees  in  any  matter  touch- 
ing his  estate,  ordinarily  he  may  demur;  for  all  his  interest  is 
transferred  to  his  assignees.^  So  a  married  woman,  who  is  made 
a  defendant  to  a  bill  against  her  husband,  for  the  mere  purpose  of 
making  her  a  witness,  she,  having  no  interest  in  the  suit,  may,  a 
fortiori,  demur  to  the  bill ;  for  she  is  not  compellable,  in  any  such 
case,  to  give  testimony  against  her  husband.^ 

§  520.  And  it  is  not  only  necessary,  in  order  to  prevent  a  de- 
murrer, that  the  bill  should  show,  that  the  defendant  has  an  inter- 
est in  the  subject-matter ;  but  it  must  also  be  shown,  that  he  is 
liable  to  the  plaintiff's  demand,  which  is  the  groundwork  of  the 
bill.^  Thus  (as  we  have  seen),  if  a  suit  were  brought  by 'the 
obligee  for  satisfaction  of  a  bond  of  the  ancestor  against  his  heir, 
alleging  assets  by  descent,  it  would  be  a  fatal  defect  on  demurrer, 
that  the  bill  did  not  allege  that  the  heir  was  bound  by  the  bond.^ 

§  521.  Another  ground  of  objection  by  demurrer  is,  when  it 
appears  on  the  face  of  the  bill  that  the  object  of  the  bill  is  to 
enforce  a  penalty,  or  a  forfeiture ;  for  it  is  a  universal  rule  in 

plaintiff,  if  the  bill  is  trae ;  for  he  may  say,  as  it  is  not  necessary  to  determine, 
be  examined  upon  the  roiV<fire;  and  then  whether  a  bill  for  relief  might  not  be 
his  interest  will  come  oat.  It  is  impos-  filed,  upon  the  ground  tliat  the  examina- 
sible  also  for  the  plaintiff  at  law  to  pre-  tion  at  law  must  be  of  necessity  defective 
Tent  his  being  examined  for  the  defend-  for  bringing  forward  all  that  conscience 
ant ;  for  he  may  waive  the  objection  of  requires ;  and  that  what  is  withheld  is 
interest.  This  defendant,  therefore,  may,  withheld  by  a  person  having  an  interest 
with  some  exceptions,  be  examined  at  in  the  question.  But  I  cannot  find  an 
law  by  parol  as  effectually  as  here  by  authority,  that  a  person  can  be  made  a 
writing.  The  exceptions  are  these :  First,  party  to  a  bill  for  discovery  merely,  to 
I  cannot  satisfy  myself  that  a  subpana  aid  the  plaintiff  in  equity,  as  defendant 
ducfs  tecum  is  as  operative  for  the  pro-  at  law,  upon  the  circumstance,  that  the 
duction  of  books,  papers,  and  writings,  production  and  inspection  of  goods  may 
as  a  snbpctna  upon  a  bill  in  this  court,  be  better  compelled  here.  Demurrer 
Secondly,  in  such  a  transaction  as  this,  allowed  "  See  also  Hare  on  Discovery, 
of  considerable  importance,  the  fact  of  78-76 ;  Id.  76-79 ;  Dny  v.  Drake,  3  Sim.  64. 
usury  being  to  be  made  out  by  proof  of  *  Whit  worth  v,  Davis,  1  Ves.  &  B. 
the  nature  and  quality  of  the  cloth,  show-  645 ;  Mitf.  Eq.  PI.  by  Jeremy,  161 ;  Coop- 
ing that  the  sale  was  colorable,  inspec-  er,  Eq.  PI.  178 ;  Ante,  §  231-238,  237 ; 
tion  may  be'  material.  But  then  the  De  Wolf  v.  Johnson,  10  Wheat.  884; 
point  is,  whether,  upon  the  distinctions  Hare  on  Discovery,  79-83. 
arising  out  of  such  circumstances,  the  ^  Cooper,  Eq.  PI  177,  178;  Barron  v. 
rule,  not  to  make  a  mere  witness  a  de-  Grillard,  8  Ves.  &  B.  165 ;  Le  Texier  v. 
fendant,  especially  upon  a  bill  for  dis-  Anspach,  5  Ves.  822 ;  s.  c.  15  Ves.  164. 
covery,  has  ever  been  shaken  ?  I  can  *  Ante,  §  257 ;  Mitf.  Eq.  PI.  by  Jeremy, 
find  no  such  authority.  This  demurrer,  162,  168 ;  Cooper,  Eq.  PI.  178,  179. 
therefore,  must  be  allowed.    I  will  not  *  Ibid. 
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courts  of  equity,  not  to  lend  their  aid  to  enforce  any  penalty  or 
forfeiture ;  but  to  leave  the  party  to  his  remedy  at  law.^  There 
are  exceptions  to  the  rule;  but  they  all  stand  upon  peculiar 
grounds,  entirely  consistent  with  its  general  scope  and  objects. 
Thus,  for  example,  if  the  plaintiff  seeking  relief  is  solely  entitled 
to  take  advantage  of  the  penalty  or  forfeiture,  and  he  expressly 
waives  any  right  to  the  penalty  or  forfeiture,  the  bill  is  maintain- 
ble.'  So,  a  defendant  may  so  act,  or  so  contract,  as  to  waive,  on 
his  own  part,  any  objection  to  a  bill  to  enforce  a  penalty  or  for- 
feiture. Thus,  he  may  contract  to  answer  fully  a  bill  of  discovery 
which  may  involve  a  penalty  or  forfeiture,  but  not  a  crime ;  ^  or  he 
may  by  his  acts,  in  fraud  of  the  plaintiff  and  in  violation  of  law, 
by  implication,  exclude  himself  from  the  benefit  of  the  objection,  if 
allowing  it  would  subvert  the  whole  policy  of  the  law.* 

1  Story,  Eq.  Jur.  §  1819, 1494 ;  Beames,  the  general  results  of  the  authorities  on 

Eq.  PI.  268-271 ;  Mitf .  Eq.  PI.  by  Jeremy,  this  subject,  in  the  following  words  :  « If 

19S-195,  197 ;  Hare  on  Discovery,  181-  the  plaintiff  is  alone  entitled  to  the  pen- 

148;   Paxton  v.  Douglas,  16  Yes.  239;  alties,  and  expressly  waives  them  by  hit 

B.  c.  19  Yes.  225 ;  Horsburg  v.  Baker,  1  bill,  the  defendant  shall  be  compelled  to 

Peters,  232,  236 ;  Post,  §  575-588 ;  [Mc^  make  the  discovery  ;  for  it  can  no  longer 

Kim  V,  White  Hall  Co.  2  Md.  Ch.  Dec.  subject  him  to  a  penalty.    As,  if  a  rector, 

510.]  or  impropriator,  or  vicar,  files  a  bill  for 

*  Southall  p. ,  Tounge,  808,  816 ;  tithes,  he  may  waive  the  penalty  of  the 

Hare  on  Discovery,  187,  188;  Mitf .  £q.  treble  value,  to  which  he  is  entitled  by  the 

Pi.  by  Jeremy,  195,  196.  statute  of  2  and  3  Edward  YI.,  and  thus 

*  Post,  $  577,  589.  become  entitled  to  a  discovery  of  the 
4  Hare   on  Discovery,  189-144,  and    tithes  subtracted.    And  though  a  discov- 

the  cases  there  cited ;  South  Sea  Co.  v.  ery  may  subject  a  defendant  to  penalties, 

Bumpstead,  Mosely,  74,  77 ;  8.  c.  1  Eq.  to  which  the  plaintiff  is  not  entitled,  and 

Abr.  77 ;  Green  ».  Weaver,  1  Sim.  404,  which  he  consequently  cannot  waive ; 

429,  481 ;  African  Co.  v.  Parish,  2  Yem.  yet  if  the  defendant  has  expressly  cove- 

244 ;  Mitf.  Eq.  PI.  by  Jeremy,  195,  287,  nanted  not  to  plead  or  demur  to  the  dis- 

288 ;  Cooper,  Eq.  PI.  205-207  ;  Beames,  covery  sought,  which  is  the  common  ca»e 

Eq.  PI.  260-265.    Mr.  Hare  (on  Discov-  with  respect  to  servants   of   the   East 

ery,  p.  139-144)  has  devoted  a  section  to  India  Company,  he  shall  be  compelled 

the  consideration  of   these    exceptions,  to  answer.     Where,  too,  a  person  by  his 

which  will  reward  a   diligent   perusal,  own  agreement,  subjects  himself  to  a  pay- 

The  case  of  Green  v.  Weaver,  1  Sim.  430,  ment,  in  the  nature  of  a  penalty,  if  he 

seems  to  have  pressed  the  exception  far  does  a  particular  act,  a  demurrer  to  dis- 

beyond  former  cases,  and  is  not  easily  covery  of  tlrat  act  will  not  hold.    Thus, 

reconcilable  with  the  strong  language  of  where  a  lessee  covenanted  not  to  dig 

Lord  Eldon  in  Paxton  v.  Douglas,  16  Yes.  loam,  clay,  sand,  or  gravel,  except  for 

289;  B.  c.  19  Yes.  225,  notwithstanding  the  purpose  of  bulding  on  the  land  de- 

the  explanation  by  the  vice-chancellor  mised,  with  a  proviso,  that  if  he  should 

(Sir  Anthony  Hart).    See  also  Ex  parte  dig  any  of  those  articles  for  any  other 

Dyster,  1  Mer.  155 ;  Hare  on  Discovery,  purpose,  he    should  pay  to  the    lessor 

153,  154.    Lord  .Redesdale  has  summed  twenty  shillings  a  cart-load,  and  he  after- 
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§  622.  The  objection  above  stated,  may  not  only  apply  to  the 
whole  bill,  when  the  sole  purpose  of  it  is  to  enforce  a  penalty  of 
forfeiture ;  but  it  is  equally  applicable  to  a  particular  interroga- 
tory in  a  bill,  otherwise  unexceptionable,  which  may  expose  the 
defendant  to  a  penalty  or  forfeiture.^  Thus,  for  example,  where 
the  defendant  became  a  purchaser,  under  a  decree,  of  the  first 
presentation  to  a  living  of  which  the  plaintiff  was  seised  for  life ; 
and  afterwards  the  second  presentation  was  conveyed  to  the  de- 
fendant by  the  plaintiff ;  and  the  latter  afterwards  filed  a  bill  to 
set  aside  the  transaction  on  account  of  fraud ;  and  in  his  bill  he 
asserted,  that  the  defendant  had  sold  the  first  presentation  to  the 
present  incumbent  of  the  first  presentation;  and  also  sought  a 
discovery  from  the  defendant  of  the  alleged  sale ;  the  defendant 
objected  in  his  answer,  by  way  of  demurrer,  to  the  discovery, 
upon  the  ground,  that  it  might  subject  him  to  the  pains  and  pen- 
alties of  simony ;  and  the  objection  was  held  good  by  the  court.^ 
So,  where  a  cross-bill  was  brought  against  a  rector  to  establish  a 
modus,  and  the  cross-bill  alleged,  that  the  defendant  had  been  pre- 
sented to  the  living  under  a  simoniacal  contract,  and  stated  cer- 
tain facts  as  evidence  thereof,  and  prayed  a  discovery  thereof,  and 
the  defendant,  in  his  answer,  demurred  to  the  discovery,  so  far  as 
it  respected  those  facts  on  the  ground,  that  it  might  subject  him 
to  forfeitures  and  penalties ;  the  court  allowed  the  demurrer  to 
those  interrogatories!' 

§  523.  And  the  objection  is  not  personal,  and  confined  to  the 
original  party  defendant ;  but,  if  he  should  die,  his  personal  repre- 
eentative  would  be  entitled  to  the  same  protection,  which  the  tea- 
wards  dag  great  quantities  of  each  article ;  bier,  269,  and  Mr.  Blunt's  note ;  Newman 
open  a  bill  for  discovery  of  the  quantities,  v.  Franco,  2  Anst.  619 ;  Andrews  v.  Berry, 
waiving  any  advantage  of  possible  for-  8  Anst  684 ;  Cooper,  Eq.  Pi.  207. 
feiture  of  the  term,  a  demurrer  of  the         ^  Ghauncey  o,  Tahourden,  2  Atk.  892, 

leasee,  because  the  discovery  miglit  sub-    398 ;    Southall  v.  ,  Tounge,  808^ 

ject  him  to  a  payment  by  way  of  penalty,    816;  Parkhurst  v.  Lowten,  1  Mer.  891 
was  orerruled."    Mitf.  Eq.  PI.  by  Jer-    Chambers  v.  Thompson,  4  Bro.  Ch.  434, 
emy,  195, 196;  Cooper,  Eq.  PI.  206,  206.    486,  and  Mr.  Belt's  note  (6);  Hare  uii 
There  are  other  exceptions,  besides  those    Discovery,   138,   164 ;  Beames,  £q.  I'l. 
stated  in  the  text;  as,  for  example,  cases    260-264. 

where  a  statute  has  given  the  right  of        ^  Parkhurst  v.  Lowten,  1  Mer.  891. 
discovery,  such  as  in  the  statutes  respect-         •  Southall  v.         ■  ,  Younge,  308, 815, 
ing  gaming  and  stock-jobbing.    Cowan  v.    816 ;  Attorney  General  v,  Sudell,  Prec. 
Phillips.  8  Anst  843 ;  Bancroft  v.  Wen^    Ch.  214.    See  Grey  v.  Hesketh,  Ambler,^ 
worth,  8  Bro.  Ch.  11;  Hare  on  Discov-    268,  and  Mr.«Blunt's  note, 
ery,  133-187;  Bawden  p.  Shadwell,  Am- 
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tator  or  intestate  might  claim,  if  there  should  be  any  interest  in 
such  pei*sonal  representative  which  might  be  forfeited  or  affected 
by  the  discovery.* 

§  524.  The  foregoing  are  cases  where  the  party  required  to 
make  the  discovery  might  thereby  subject  himself  to  a  penalty  or 
-forfeiture.  But  the  same  principle  applies  to  a  case  where  the 
discovery  demanded  might  lead  to  a  legal  accusation  of  a  crime ; 
for  no  person  is  ever  bound  to  accuse  himself  of  a  crime ;  or  to 
furnish  any  evidence  whatsoever,  which  shall  lead  to  any  accusa- 
tion of  that  nature.'  But  it  is  unnecessary  to  dwell  farther  on  this 
point  in  connection  with  bills  for  relief,  because  the  subject  will 
again  come  under  review  in  considering  the  grounds  of  demurrer 
to  bills  of  discovery  only.' 

§  525.  But  the  objection  is  strictly  confined  to  the  point  of  the 
discovery  sought,  and  does  not  affect  the  jurisdiction  of  the  court 
to  grant  relief.  For  a  party  shall  not  protect  himself  against  re- 
lief in  a  court  of  equity,  by  alleging,  that,  if  he  answers  the  bill 
filed  against  him,  he  must  subject  himself  to  the  consequences  of 
a  supposed  crime ;  although  the  court  will  not  force  him  by  his 
own  oath  to  subject  himself  to  punishment.  Therefore,  in  the 
case  of  a  bill  to  inquire  into  the  validity  of  deeds  upon  a  su^es- 
tion  of  forgery,  the  court  has  entertained  jurisdiction  of  the  cause ; 
and  although  it  has  not  obliged  the  party  to  a  discovery  of  any 
fact,  which  might  tend  to  show  him  guilty  of  the  crime,  yet  it 
has  directed  an  issue  to  try  whether  the  deeds  were  forged.^ 

§  626.  These  are  the  principal  heads  of  objection  to  the  sub- 
stance of  bills  of  relief,  upon  which  it  seems  necessary  to  dwell. 
In  concluding  the  subject,  it  may  be  stated,  that  if,  for  any 
reason,  founded  on  the  substance  of  the  case,  as  stated  in  the  bill, 
the  plaintiff  is  not  entitled  to  the  relief  which  he  prays,  the  de- 
fendant may  demur.  Many  of  the  grounds  of  demurrer,  already 
mentioned,  are  properly  referable  to  this  head.  It  is  obvious, 
that  if  the  case  stated,  is  such,  that,  admitting  the  whole  bill  to 
be  true,  the  court  ought  not  to  give  the  plaintiff  the  relief  or  as- 
sistance which  he  requires,  in  the  whole,  or  in  part,  the  defect, 
thus  appearing  upon  the  face  of  the  bill,  is  not  only  a  sufficient, 

1  Parkhurst  v.  Lowien,  1  Mer.  891.  •  Post,  §  675-598. 

«  Cooper,  Eq.  PI.  203,  204 ;  Mitf .  Eq.         «  Mitf.    Eq.    PI.    by    Jeremy.    196 ; 

PI.  by  Jeremy,  194,  195 ;  Poet,  §  675-  Brownsword  v.  Edwards,  2  Vet.   246 ; 

578,  697,  698 ;  Lichfield  v.  fiond,  6  Bear.  Beames,  Eq.  PI.  263. 
88. 
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but  an  appropriate  ground  of  demurrer.^  And,  where  the  objec- 
tion is  thus  on  the  face  of  the  bill,  it  should  be  taken  by  a  de- 
murrer, and  ought  not  to  be  taken  by  a  plea.^ 

§  527.  Secondly.  We  come,  in  the  next  place,  to  objections  to 
the  frame  and  form  of  the  bill,  which  may  be  taken  by  demurrer. 
These  are,  (1.)  Defects  of  form;  (2.)  Multifariousness;  and, 
(8.)  Want  of  proper  parties,  or  misjoinder  of  parties. 

§  528.  (1.)  Defects,  for  want  of  form,  must  ordinarily  be 
taken  advantage  of  by  demurrer,  assigning  the  defect  of  form 
as  a  special  cause ;  for,  generally,  the  court  will  not  listen  to 
such  objections  at  the  hearing,  if  the  case  stated  is  such  that  the 
court  can  properly  proceed  to  a  decree.*  The  want  of  form, 
which  is  most  usually  insisted  on,  is  the  want  of  due  certainty  in 
the  allegations,  or  the  loose  and  inartificial  structure  of  the  bill, 
or  the  omissioif  of  some  prescribed  formularies.^  In  regard  to 
the  latter,  it  is  to  be  observed  that  any  irregularity  in  the  frame 
of  a  bill,  not  only  of  this  sort,  but  of  any  other  sort,  may  be  taken 
advantage  of  by  demurrer ;  as,  for  example,  if  a  bill  is  brought  con- 
trary to  the  usual  course  of  the  court.^    In  regard  to  the  latter,  we 

>  Mitf.  £q.  PI.  by  Jeremy,  168 ;  Pig-  priority,  the  plaintiff,  a  creditor,  obtained 

gott  9.  WiUiams,  6  Mad.  96 ;  Wyatt,  Pr.  an  assignment  of  an  old  mortgage,  and 

Reg.  167.  filed  a  bill  to  have  the  advantage  it  would 

^  Billing  V.  Flight,  1  Mad.  280 ;  Hoven-  give  him  by  way  of  priority  over  the  de- 
den  9.  Annesley,  2  Sch.  &  Lefr.  688;  mands  of  some  of  the  defendants.  This 
Utterson  v,  Mair,  4  Bro.  Ch.  270 ;  8.  c.  was  a  bill  to  vary  a  decree,  and  yet  was 
2  Ves.  Jr.  05 ;  Mitf.  Eq.  PI.  by  Jeremy,  neither  a  bill  of  review  nor  a  bill  in 
218.  nature  of  review,  which   are  the  only 

'  Ante,  §  463.    Where,  at  the  hearing,  kinds  of  bills  which  can  be  brought  to 

it  appears  that  there  is  a  defect  of  form,  affect  or  alter  a  decree,  unless  the  decree 

and  certain  facts  have  occurred  since  the  has  been  obtained  by  fraud.     So,  if  a 

filing  of  the  bill,  which  are  essential  to  a  supplemental  bill  is  brought  against  a 

proper  decree,  the  court  will,  in  special  person  not  a  party  to  the  original  bill, 

cases,  especially  where^  great  expenses  praying  that  he  may  answer  the  original 

have  been  incurred,  order  the  cause  to  lie  bill,  and  no  reason  is  suggested  why  he 

over,  and  give  leave  to  file  a  supple-  could  not  be  made  a  party  to  the  original 

mental  bill,  to  bring  those  matters  for-  bill  by  amendment,  he  may  demur.    If 

mally  before  the  court.    Mutter  v.  Chau-  an  irregularity  arises  in  any  alteration  of 

val,  6  Russ.  42.  a  bill  by  way  of  amendment,  it  may  also 

^  Mont.  Eq.  PI.  113-116 ;  Kirkley  9.  be  taken  advantage  of  by  demurrer.    As 

Barton,  6  Mad.  878.  if  a  plaintiff  amends  his  bill,  and  states  a 

*  Mitf.  Eq.  PI.  by  Jeremy,  206.  Lord  matter,  arisen  subsequent  to  the  filing  of 
Bede»dale,  in  his  treatise  (pp.  206,  207),  the  bill,  which,  consequently,  ought  to  be 
has  given  several  illustrations,  as  to  the  subject  of  a  supplemental  bill,  or  bill 
irregularities  of  this  sort.  He  there  of  revivor.  But  if  a  matter,  arisen  sub- 
says  :  **  As  where,  after  a  decree  direct-  sequent  to  the  filing  of  the  bill,  and 
ing  encumbrances  to  be  paid  according  to  properly  the  subject  of  a  supplemental 
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have  already  had  occasion,  in  a  preceding  part  of  tliis  work,  ix> 
consider  what  is  the  proper  structure  and  form  of  bills  as  to  these 
particulars,  and  especially  as  to  certainty ;  and  therefore,  it  is  un- 
necessary to  repeat  them  in  this  place.^  There  are  few  additional 
illustrations,  which  would  be  afforded  by  any  further  survey  of 
the  authorities.^  It  may  be  remarked,  howcTer,  that  where  the 
bill  consists  of  a  great  variety  of  circumstances,  the  evidence  of 
which  might  sustain  the  relief  asked,  with  some  modifications,  a 
demurrer  will  not  properly  lie  ;  for  it  has  been  said,  that,  to  sus- 
tain a  demurrer,  there  must  be  a  neat,  short  point,  amounting  to 
an  absolute  denial  of  the  plaintiff's  title  to  any  relief.^ 

§  529.  Sometimes  the  want  of  certainty  in  a  bill  may  be  cured 
by  an  allegation,  that  the  plaintiff  has  no  means  of  setting  forth 
the  particular  instrument,  under  which  he  claims,  with  more  cer- 
tainty.* Thus,  for  example,  where  the  bill  was*  for  a  discovery, 
and  it  stated,  that  the  plaintiff  claimed  under  a  settlement,  which 
was  in  the  possession  of  the  defendant ;  and  that  the  plaintiff  was 
unable  to  set  it  forth  with  more  certainty  than  he  had  done  on 
that  account ;  and  it  admitted,  that  his  statement  might  be  inac- 
curate ;  upon  demurrer,  the  bill  was  sustained.^ 

§  530.  (2.)  In  the  next  place,  as  to  multifariousness.  We  have 
already  had  occasion  to  consider  this  subject,  in  some  of  its  most 
important  aspects,  in  the  preceding  pages ;  *  and  a  few  additional 
observations  may  suffice  in  this  placeJ     To  lay  down  any  rule 

bill,  is  stated  by  amendment,  and  the  of  the  purchaser,  it  is  necessary  that  the 

defendant  answers  the  amended  bill,  it  charge  should  be  alleged  in  direct  and 

IS  too  late  to  object  to  the  irregularity  positive  terms.    If  it  be  loose  and  inde- 

at  the  hearing.    For,  as  the  practice  of  terminate,  stating  probable  or  suspicious 

introducing  by  supplemental  bill,  matter  circumstances  only,  that  will  not  be  suffi- 

arisen  subsequent  to  the  institution  of  a  cient.    Flagg  v.  Mann,  2  Sumner,  549, 

suit,  has  been  established  merely  to  pre-  660. 

serve  order  in  the  pleadings,  the  reason  '  See  Cooper,  Eq.  PI.  180, 181 ;  Browne 

on  which  it  is  founded  ceases,  wlien  all  v.  Warner,  14  Ves.  166 ;  1  Mont  Eq.  PI. 

the  proceedings  to  obtain  the  judgment  94,  06. 

of  the  court  have  been  had  without  any  '  Brooke  v,  Hewitt,  3  Ves.  263. 

inconvenience  arising  from  the  irregular-  ^  Wright  v,  Plumptre,  8  Mad.  481 ; 

ity."  Hare  on  Discovery,  44. 

1  Ante,  §  26-49,  240-270 ;  Mitf.  Eq.  PI.  »  Ibid, 

by  Jeremy,   123-125,  155,  163;  Cooper.  «  Ante,  §  271-284;  Id.  §278  a.    See 

Eq.  PL  126,  181,  182;  Brooke  v.  Hewitt,  also  Cooper.  Eq.  PI.  182-186. 

8  Ves.  258 ;  Harrison  v.  Hogg,  2  Ves.  Jr.  7  Lord  Redesdale  lias  laid  down  the 

828,  328.     Where  the  equity  against  a  general  doctrine  in  the  following  terms : 

purchase  is  founded  upon  an  allegation  "  The  court  will  not  permit  a  plaintiff  to 

in  the  bill,  that  he  had  notice  at  the  time  demand,  by  one  bill,  several  matters  of 
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universally  applicable,  as  to  multifariousness,  or  to  say  what  con- 
stitutes multifariousness,  as  an  abstract  proposition,  is  (it  has 
been  said)  upon  the  authorities  utterly  impossible.  The  cases 
upon  the  subject  are  extremely  various  ;  and  the  court,  in  decid- 
ing them,  seems  to  have  considered  what  was  convenient  in  par- 
ticular circumstances,  rather  than  to  have  attempted  to  lay  down 
any  absolute  rule.*  The  only  way  of  reconciling  the  authorities 
upon  the  subject  is,  by  adverting  to  the  fact,  that  although  the 
books  speak  generally  of  demurrers  for  multifariousness ;  yet,  in 
truth,  such  demurrers  may  be  divided  into  two  kinds.  (1.)  Fre- 
quently, the  objection  raised  to  a  bill,  though  termed  multi- 
farious, is,  in  fact,  properly  speaking,  a  misjoinder  of  causes  of 
suit ;  that  is  to  say,  the  cases  or  claims,  asserted  in  the  bill,  are 
of  so  different  a  character,  that  the  court  will  not  permit  them  to 
be  litigated  in  one  record.^  It  may  be,  that  the  plaintiffs  and  the 
defendants  are  parties  to  the  whole  transactions  which  form  the 
subject  of  the  suit ;  but  nevertheless,  those  transactions  may  be 
so  dissimilar,  that  the  court  will  not  allow  them  to  be  joined 
together,  but  will  require  distinct  records.*      (2.)  But  what  is 

diflTerent  natures  against  seyeral  defend-  notes  (a)  and  (6) ;  Ante,  §  271-278  a ;  Id. 

ants ;  for  this  would  tend  to  load  each  §  279-289. 

defendant  with  an  unnecessary  burden  ^  Campbell  v,  Mackaj,  1  Mjl.  &  Cr. 
of  costs,  \>y  swelliog  the  pleadings  with  618;  [White  v,  Curtis,  2  Gray,  471. |  Aa 
the  state  of  the  seTeral  claims  of  the  other  a  matter  of  right,  this  objection  cannot 
defendants,  with  which  he  has  no  connec-  be  taken  by  the  parties,  except  by  de- 
tion.  A  defendant  may,  therefore,  de-  murrer  or  plea  or  answer ;  and  if  not  so 
mar,  Ijecause  tlie  plaintiff  demands  several  taken,  it  is  deemed  to  be  waived.  It 
matters  of  different  natures  of  several  cannot  be  insisted  upon  by  the  partiea 
defendants  by  the  same  bill.  But  as  the  even  at  tlie  hearing  in  the  court  below, 
defendants  may  combine  together,  to  although  it  may  at  any  time  be  taken  by 
defraud  the  plaintiff  of  his  rights,  and  the  court  sua  s/xmte,  wherever  it  is  deemed 
such  a  combination  is  usually  charged  by  by  the  court  to  be  necessary  or  proper  to 
a  bill,  it  has  been  held,  that  the  defend-  omit  it  in  the  due  administration  of  jus- 
ant  must  so  far  answer  the  bill,  as  to  tice.  Oliver  i;.  Piatt,  8  How.  412.  See 
deny  combination.  In  this,  however,  the  Nelson  v.  Hill,  5  How.  127. 
defendant  must  be  cautious;  for  if  the  '  Ante,  §  271-284. 
answer  goes  farther  than  merely  to  deny  *  Campbell  v.  Mackay,  1  Myl  &  Cr. 
combination,  it  will  overrule  the  demur-  618 ;  Attorney  General  v  St  John's  Col* 
rer.  A  demurrer  of  this  kind  will  hold  lege,  7  Sim.  241 :  Shackell  v.  Macaulay, 
only,  where  the  plaintiff  claims  several  2  Sim.  &  Stu.  79.  The  following  cases 
matters  of  different  natures.  But  when  illustrate  this  first  sort  of  multifarious- 
one  general  right  is  claimed  by  the  bill,  ness.  Ward  v.  Northumberland,  2  Anst 
though  the  defendants  have  separate  and  469,  so  far  as  the  demurrer  of  the  Duke 
distinct  rights,  a  demurrer  will  not  hold."  was  concerned ;  Salvidge  v.  Hyde,  6 
Mitf  £q    PI.  by  Jeremy,  181,  182,  and  Mad.  188;  Sazton  v.  Davis,  18  Yes.  72; 
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more  familiarly  understood  by  multifariousness,  as  applied  to  a 
bill,  is,  where  a  party  is  brought  as  a  defendant  upon  a  record, 
with  a  large  portion  of  which,  and  of  the  case  made  by  which, 
he  has  no  connection  whatsoever.  In  such  a  case,  he  has  a  right 
to  demur,  and  to  state  the  evil  of  thus  uniting  distinct  mattei's  in 
one  record  to  be  (and  so  the  old  form  of  demurrer  was),  that  it 
put  the  parties  to  great  and  useless  expense.  Such  an  objection 
could  have  no  application  to  the  case  of  a  mere  misjoinder  of  dif- 
ferent causes  of  action  between  the  same  parties,  plaintiffs  and 
defendants,  and  none  others,  and  it  might  more  correctly  be 
called  a  misjoinder  of  parties.^ 

§  531.  In  the  former  class  of  cases,  where  there  is  a  joinder  of 
distinct  claims  between  the  same  parties,  it  has  never  been  held,  as 
a  general  proposition,  that  they  cannot  be  united,  and  that  the  bill 
is  of  course  demurrable  for  that  cause  alone,  notwithstanding  the 

Attorney  General  r.  Goldsmiths'  Co.  6  that  the  same  is  exhibited  against  this 

Sim.  670 ;  Knye  v,  Moore,  1  Sim.  &  Stu.  defendant  and  J.  S.  for  several  distinct 

61.    These  cases  are  fully  commented  matters  and  causes,  in  many  wlierec^,  as 

on  in  Campbell  v.  Mackay,  1  Myl.  &  Cr.  appears  by  the  said  bill,  this  defendant 

616-624.    See  also  Lund  v,  Blanshard,  is  not,  in  any  manner,  interested  or  cod- 

4  Hare,  9 ;  Short  v.  Emperingham,  Holt,  cemed ;  by  reason  of  which  distinct  mat- 

Eq.  61.    Ante,  §  271-278  a  and  note,  ters.the  said  complainant's  said  bill  ia 

281  a.  drawn  out  to  a  considerable  length,  and 

^  Campbell  v.  Mackay,  1  Myl.  &  Cr.  this  defendant  is  compelled  to  take  a 

618,  619.    The  following  cases  illustrate  copy  of  the  whole  thereof,  and  by  join- 

this    second    sort    of    multifariousness,  ing  this  defendant  and  distinct  matters 

Ward  V,  Northumberland,  2  Anst.  469.  together,  which  do  not  depend  on  each 

BO  far  as  Beverley's  demurrer  applied ;  other,  in  the  said  bill,  the  pleadings,  or- 

8alvidge  v,  Hyde,  5  Mad.   138;    8.  c.  ders,  and  proceeding^  will,  in  the  prog- 

Jac.  161 ;  Attorney  General  v.  Merchant  ress  of  the  said  suit,  be  intricate  and 

Tailors'  Co.  6  Sim.  288 ;  8.  c.  1  Myl.  &  prolix,  and  this  defendant  put  to  the  un- 

K.  189.    These  cases  are  also  fully  com>  reasonable  and  unnecessary  charges  in 

mented  on   in  Campbell  v,  Mackay,  1  taking  copies  of  the  same,  although  sev- 

Myl.  &  Cr.  616-624.    Ante,  §  270,  271  a-  eral  parts  thereof  no  ways  relate  to  or 

278  a ;  Id.   §  274-284.    The  form  of  a  concern  him ;  for  which  reason,  and  for 

demurrer  for  a  misjoinder  is  as  follows  :  divers  other  errors  appearing  in  the  said 

"  This  defendant,  by  protestation,  not  bill,  this  defendant  doth  demur  thereto, 

confessing  any  of  the  matters  and  things  and  he  prays  judgment  of  this  honorable 

contained  in  the  said  bill  to  be  true,  as  court,  whether  he  shall  be  compelled  to 

therein  alleged,  saith  that  he  is  advised  make  any  further  or  other  answer  to  the 

by  his  counsel,  that  the  complainant's  said  bill ;  and  he  hunbly  prays  to  be  dis- 

said  bill  is  insufficient,  and  to  which,  by  missed  from  hence  with  his  reasonable 

the  rules  of  this  honorable  court,  this  costs  on    this  behalf  sustained."     Van 

defendant  ought  not  to  be  compelled  to  Heyth.   Eq.   Drafts.  422.    See  abo  an- 

make  or  give  any  answer ;  and,  for  cause  otiier  form  of  demurrer  for  multifarious- 

of  demurrer   thereunto,  this  defendant  ness,  in  Sliackell  v.  Macaulay,  2  Sim.  & 

showeth,  that  it  appears  by  the  said  bill,  Stu.  79. 
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claims  are  of  a  similar  natare,  involving  similar  principles  and  re- 
sults ;  and  may,  therefore,  without  inconvenience,  be  heard  and 
adjudged  together.  If  that  proposition  were  to  be  established, 
and  carried  to  its  full  extent,  it  would  go  to  prevent  the  uniting 
of  several  instruments  in  one  bill,  although  the  same  parties  were 
liable  in  respect  of  each,  and  the  same  parties  were  interested  in 
the  property,  which  was  the  subject  of  each.  So,  that  if,  for  in- 
stance, a  father  executed  three  deeds,  all  vesting  property  in  the 
same  trustees,  and  upon  similar  trusts,  for  the  benefit  of  his  chil- 
dren, although  instruments  and  the  parties  beneficially  interested 
under  all  of  them  were  the  same,  it  would  be  necessary  to  have  as 
many  suits  as  there  were  instruments.^  Such  a  rule,  if  established 
in  equity,  would  be  very  mischievous  and  oppressive  in  practice ; 
and  no  possible  advantage  could  be  gained  by  it.  It  would  lead 
to  a  multiplication  of  suits  in  cases,  where  it  could  answer  no  as- 
signable purpose  but  to  have  the  subject-matter  of  the  contest  split 
into  a  variety  of  separate  bills.' 

§  532.  No  such  rule,  however,  has  been  established.  On  the 
contrary,  a  di£Eerent  doctrine  has  been  maintained ;  and  it  seems 
now  supported  by  the  most  satisfactory  authority.  Thus,  for  ex- 
ample, where  a  suit  was  brought  against  a  corporation  to  establish 
eight  charitable  trusts,  created  by  distinct  instruments,  different 
donors,  at  different  times,  for  charitable  purposes,  generally  simi- 
lar in  their  nature ;  and  no  other  corporation  were  interested  in 
any  of  them  but  the  last  charity  ;  it  was  held  by  the  court,  upon 
a  demurrer  for  multifariousness,  that  the  bill  was  maintainable  for 
the  first  seven  charities  ;  and  that  the  bill  might  be  amended  by 
striking  out  the  eighth  charity,  in  which  another  corporation  was 
interested.^ 

1  Campbell  v,  Mackay,  1  Mjl.  &  Cr.  bill  multifarious.    Eobinsbn  v.  Guild,  12 

617.    A  bill  is  multifarious  in  mixing^  up  Met.  823.] 

the  independent  claims  which  a  plaintiff        ^  Campbell  v.  Mackay,  1  MyL  &  Cr. 

has  personally  and  those  which  he  has  617,618;  Attorney  General  v.  Cradock, 

as  administrator.    Carter  v.  Tread  well,  8  Myl.  &  Cr.  86. 

8  Story,  26.    [But  a  widow  who  is  ad-         *  Attorney  General  v.  Merchant  Tai- 

ministratrix  of  her  husband's  estate,  and  lors'  Co.  6  Sim.  288 ;  8.  c.  I  Myl.  &  K. 

brings  a  bill  in  equity  to  redeem  real  es-  191,  192 ;  Campbell  v.  Mackay,  1  Myl.  & 

tate  mortgaged  by  her  husband,  does  Cr.  622.    But  see  Attorney  General  v, 

not  make  the  bill  multifarious,  by  there-  Goldsmiths'  Co.  6  Sim.  670,  and  the  com- 

in  claiming  to  maintain  her  suit  in  both  ments  thereon  in  Campbell  r.  Mackay,  1 

capacities ;  for  simply  claiming  the  same  Myl.  and  Cr.  628 ;  Attorney  General  t\ 

thing  in  different  titles,  will  not  render  a  St.  John's  College,  7  Sim.  241.    In  this 
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§  533.  The  result  of  the  principles  to  be  extracted  from  the 
cases  on  this  subject  seems  to  be,  that  where  there  is  a  common 
liability  and  a  common  interest,  a  common  liability  in  the  de- 
fendants and  a  common  interest  in  the  plaintiffs,  different  claims 
to  property,  at  least  if  the  subjects  are  such  as  may  without  in- 
convenience be  joined,  may  be  united  in  one  and  the  same 
suit.^ 

§  534.  Indeed,  where  the  interests  of  the  plaintiffs  are  the  same, 
although  the  defendants  may  not  have  a  coextensive  common  in- 
terest, but  their  interests  may  be  derived  under  different  instru- 
ments, if  the  general  objects  of  the  bill  will  be  promoted  by  their 
being  united  in  a  single  suit,  the  court  will  not  hesitate  to  sustain 
the  bill  against  all  of  them.^  A  fortiori^  this  doctrine  would  seem 
to  apply  to  a  case  where  the  defendants  take  under  different  in- 
struments for  the  benefit  of  the  plaintiffs,  and  the  plaintiffs  have 
a  common  interest,  and  the  defendants  represent  and  are  interested 
in  all  the  questions  raised  on  the  record,  and  the  suit  is  for  a  com- 
mon object.^  (a) 

§  535.  These  are  cases,  where  the  claims  are  several  and  distinct 
in  respect  to  the  defendants,  but  they  are  joint  in  respect  to  the 
plaintiffs.  The  doctrine  has  gone  further;  and,  in  some  cases, 
where  the  interests  of  the  plaintiffs  were  distinct,  and  yet  of  a  sim- 
ilar nature,  against  the  defendants,  the  objection  of  multifarious- 
last  case,  the  vice-chanoellor  said,  one  eels  of  real  estate,  or  by  reason  of  its 
test  by  which  we  might  ascertain  whether  seeking  specific  performance  of  different 
an  information  was  multifarious,  or  em-  contracts  relating  to  different  parcels  of 
braced  one  object  only,  was  to  ascertain  real  estate.  Robinson  v.  Guild,  12  Met 
whetlier  one  defence  can  be  made  to  the  323.] 
whole  of  it.    See  Ante.  §  278.  «  Campbell  v.  Mackay,  1  Myl.  &  Cr. 

1  Campbell  v.  Mackay,  1  Myl.  &  Cr.  608,  628;  Attorney  General  v.  Cradock, 
623,  624;  Attorney  Genera]  v.  Cradock,  8  Myl.  &  Cr.  86;  Attorney  General  v.  St. 
3  Myl.  &  Cr.  85 ;  Nelson  v.  Hill,  6  How.  John's  College,  7  Sim.  241,  254;  Ante, 
127.     [A  bill  is  not  necessarily  multifa-    §  285  a. 

rious,  by  reason  of  its  seeking  to  redeem         '  Campbell  r.  Mackay,  1  Myl.  &  Cr. 
two  distinct  mortgages  of  different  par-    603,  628,  and  cases  before  cited. 

(a)  The  rule  on  this  subject,  as  stated  suit,  the  complainant  may  bring  such  dif- 
by  Chancellor  Walworth,  in  Boyd  v,  ferent  persons  before  the  court,  as  de- 
Hoy  t,  5  Paige,  65,  78,  is  clear  and  satis-  fendants;  so  that  the  whole  object  of 
factory,  that  "  where  the  object  of  a  suit  the  bill  may  be  obtained  in  one  suit,  and 
is  single,  but  different  persons  have  or  to  prevent  further  unnecessary  and  use- 
claim  separate  interests  in  distinct  or  in-  less  litigation."  See  Free  v.  Bucking- 
dependent  questions,  all  connected  with  ham,  57  N.  H.  05. 
and  arising  out  of  the  single  object  of  the 
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nesB  has  been  disallowed.  Thus,  for  example,  where  the  residuary 
legatees  under  one  will  were  the  appointees  _of  a  share  of  another 
testator's  estate,  which  share  was  taken  under  the  first  will ;  and 
the  bill  was  brought  against  the  personal  representatives  of  both 
testators  for  an  account ;  upon  a  demurrer  for  multifariousness,  it 
was  held,  that  the  bill  was  maintainable ;  and  that  the  plaintiffs 
were  entitled  to  unite  the  accounts  of  both  estates  in  one  and  the 
same  suit ;  and  that  it  was  not  multifariousness ;  ^  for  although  it 
was  true,  that  the  executor  of  one  estate  had  no  concern  with  the 
other,  yet  the  demand  of  the  plaintiffs  necessarily  involved  the 
accounts  of  both  estates.  But  there  is  some  reason  to  doubt,  if 
this  decision  is  upon  principle  maintainable.^ 

,  §  536.  So,  where  a  mother,  who  claimed  an  annuity  for  herself, 
joined  her  children  with  her  as  plaintiffs  in  a  bill,  the  object  of 
which  was  to  establish  two  distinct  claims,  arising  under  separate 
instruments,  the  mother  claiming  the  annuity  under  one,  and  the 
children  a  joint  interest  with  the  mother  by  a  settlement  under 
the  other;  on  a  demurrer  for  multifariousness,  the  court  disal- 
lowed it,  saying,  that  the  whole  case  of  the  mother  being  properly 
the  subject  of  one  bill,  the  suit  did  not  become  multifarious,  be- 
cause all  the  plaintiffs  were  not  interested  to  an  equal  extent.^ 
It  may  be  added,  that  the  annuity  given  to  the  mother  was  upon 
the  ground  of  her  maintaining  the  children.^ 

§  537.  There  is  yet  another  case  still  more  strong,  where  a  bill 
was  filed  by  seventy-two  underwriters,  to  restrain  several  actions 
upon  different  policies  of  insurance,  effected  by  the  defendants 
upon  different  ships.  The  defendants  had  a  common  interest  in 
all  the  actions,  as  the  owners  of  all  the  ships,  and  the  plaintiffs  a 
common  defence  in  all  the  actions.  But  the  plaintiffs  in  the  bill 
had  no  joint  interests.  They  were  not  only  all  liable  to  separate 
actions;  but  they  were  actually  defendants  in  separate  actions. 
They  united  in  one  bill  against  all  the  plaintiffs  in  all  the  actions, 
for  the  purpose  of  obtaining  a  discovery  in  aid  of  their  defence 
against  all  the  actions.  A  demurrer  was  put  in  for  multifarious- 
ness ;  but  it  was  overruled  by  the  court.*^ 

1  Turner  v,  Kobinson,  1  Sim.  &  Stu.  Campbell   v.    Mackaj,    1    Mjl.    &    Cr. 

818;  8.  c.  6Mad.  f4.  624. 

3  Dunn  V,  Dunn,  2  Sim.  829 ;  Camp-         «  Dunn  v.  Dunn,  2  Sim.  829. 
bell  V.  Mackay,  1  Mjl.  &  Cr.  624;  Ante,         ^  Kensington  v.  White,  8  Price,  164; 

§  279  and  note.  Irving  v.  Viana,  McCl.  &  T.  563.    Thii 

*  Kaye  r.  Moore,  1  Sim.  &  Stu.  61 ;  caie  seems  utterly  inconsistent  with'prin- 
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§  537  a.  It  is  upon  grounds  very  analogous,  that  it  has  been 
held,  that  distinct  and  several  judgment  creditors  may  join  in  one 
bill  for  discovery  and  relief,  in  order  to  set  aside  fmudulent  con- 
veyances, which  have  been  made  by  their  debtor  in  fraud  of  his 
creditors  ;  for  they  all  have  a*  common  interest  in  the  suit ;  and  if 
they  succeed,  the  decree  will  be  equally  beneficial  to  ^1,  in  pro- 
portion to  their  respective  interests.^ 

§  538.  But  in  other  cases,  where  the  defendants  have  not  a  com- 
mon interest ;  but  the  bill  contains  distinct'  matters,  which  may 
affect  them  in  different  ways ;  or  in  which  their  interests  may  be 
entirely  distinct  and  disconnected  :  or  with  a  large  portion  of  which 
they  have  no  concern  whatsoever;  there,  upon  the  grounds  already 
stated,  the  objection  of  multifariousness  by  different  defendants  is 
often  sustained.     Thus,  as  we  have  already  seen,  in  the  case  of  the 

ciple,  unless  it  can  be  asserted,  that  in  all  act  (8  &  4  Will.  IV.  c  42 ;  Reg.  Gen.  H. 
cases  where  parties  have  a  separate  and  T.  4  Will.  IV.)  renders  it  necessary  for 
distinct  interest  which  they  seek  to  assert  underwriters,  even  in  assumpsit,  to  plead 
by  a  defence,  common  to  them  all,  against  specially  in  matters  of  this  nature.  There- 
the  adverse  party,  that  community  of  fore,  in  fact,  the  two  actions  would  be 
defence  is  sufficient  to  entitle  them  to  met  by  the  same  sort  of  plea.  Upon 
join  in  one  bill.  Such  a  proposition  does  these  grounds,  it  appears  to  me  that  the 
not  seem  supported  in  any  other  case,  first  objection  fails."  Ante,  §  286  a. 
Lord  Abinger,  in  Mills  v.  Campbell,  2  Y.  See  also  Janson  v.  Solarte,  2  T.  &  Coll. 
&CoU.  389,  896,897,  affirmed  the  prin-  127.  Notwithstanding  the  weight  of  thi« 
ciple  of  this  case  in  the  l\illest  manner,  additional  authority,  it  is  not  easy  to 
and  applied  it  to  the  case  not  only  of  state  how  it  can  be  reconciled  with  the 
different  policies,  but  of  policies  which  general  rule  on  the  subject  of  multi- 
might  give  rise  to  different  actions,  as  fariousness.  Ante,  §  161,  note,  286  a. 
policies  under  seal  and  policies  not  under  It  is  obvious,  that  Lord  Cottenham  was 
seal.  On  this  occasion  he  said  :  "  As  to  not  prepared  to  go  to  this  length  in  Camp- 
the  objection  for  multifariousness,  it  bell  v.  Mackay,  1  Myl.  &  Cr.  624,  625. 
appears  to  me  that  there  is  no  distinction  See  Ante,  §  279,  note,  280,  281,  286  and 
in  principle  between  this  case  and  those  note,  286  a ;  Mitf.  Eq.  PI.  by  Jeremy, 
which  have  been  cited,  where,  the  under-  181, 182  ;  Cooper,  Eq.  PI.  182, 188.  See 
writers  having  been  sued  upon  different  also  Brinkerhoff  i\  Brown,  6  Johns.  Ch. 
policies,  the  court  has  not  put  them  to  139,  157;  Ante,  §  161,  note;  1  Mont 
file  different  bills  to  restrain  the  actions.  Eq.  PI.  71-74. 

The  circumstance  that  one  of  the  policies  ^  Brinkerhoff  v.  Brown,  6  Johns  Ch. 

in  this  case  is  under  seal,  and  the  other  150,  151  ;  8.  p.  Dix  r.  Briggs,  9  Paige, 

not  under  seal,  can  make  no  difference.  695;  Sizer  v.  Miller,  9  Paige,  606;  Ante, 

Formerly  the  only  difference  would  have  §  161,  note,  2B6  and  note,   where  X\\U 

been,  tiiat  in  the  actions  on  the  policies  doctrine  is  questioned  and  considered, 

the  corporation  of  the  London  Assurance  See  also  Hudson  v.  Maddison,  12  Sim. 

might  have  pleaded  specially,  that  the  416,  418;  Ante,  §  286  6,  which  is  not 

plaintiff  had  no  interest,  while  the  others  easily  reconcilable  with  the  cases  stated 

would  have  given  that  fact  in  evidence  in  §  587,  and  §  587  a. 
under  the  general  issue.    But  the  late 
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union  of  eight  charitable  donations  in  one  bill,  where  another  cor- 
poration was  interested  in  one  only,  the  latter,  if  made  a  defendant, 
might  demur  to  the  bill  for  multifariousness.^  So,  where  an  in- 
formation and  bill  was  filed  for  the  general  administration  of  two 
charities,  and  also  impeaching  a  transaction,  by  which  a  part  of 
the  charity  lands  had  been  exchanged  ;  a  demurrer  by  one  of  the 
defendants,  who  had  taken  the  charity  lands  in  exchange,  on  the 
ground  of  multifariousness,  was  allowed ;  for  the  defendant  had 
nothing  to  do  with  the  general  administration  of  the  cliarities  ;  but 
only  with  so  much  of  the  matters,  as  regarded  the  exchange  of  the 
charity  lands.^    This  case  was  afterwards  overruled  ;  but  the  doo- 

i  Ante,  §  582  ;  Attorney  General  r.  property  which  Headlam  is  said  to  have 

Merchant  Tailors'  Co.  6  Sim.  288 ;  8.  c.  diverted  from  the  charity,  as  to  make  it 

1  Myl.  &  K.  189-191.    [See  another  iliiu-  impossible  to  proceed  against  Headlam, 

tration  in  Bheam  v.  Smith,  2  Phill.  726.]  with  respect  to  that  property   witliout 

*  Attorney  General  o,  Cradock,  8  Sim.  joining  Cradock ;  and  I  think,  that,  un- 
460 ;  8. 0.  reversed,  8  Myl.  &  Cr.  86.  The  der  the  circumstances  stated,  it  is  quite 
reversal  turned  upon  special  grounds,  not  impossible  that  the  suit  could  be  prose- 
impugning  the  general  rule.  The  bill  cuted  in  the  absence  of  Cradock.  The 
charged  collusion  by  the  defendant  (who  alleged  breach  of  trust  consists  in  Head- 
took  the  objection  of  multifariousness)  lam  and  Cradock  diverting  an  estate, 
with  the  trustees,  in  a  breach  of  the  trust  subject  to  charitable  purposes,  by  way  of 
in  respect  to  a  part  of  the  charity  estates ;  exchange,  for  an  estate  which  belonged 
and  the  Lord  Chancellor  was  of  opinion,  to  them  jointly.  The  exchange  com- 
that  on  this  account  the  defendant  was  plained  of  is  one  transaction,  and  the 
properly  made  a  party  to  the  suit,  as  the  consideration  is  property  in  which  they 
objects  of  the  bill  were  not  only  to  have  were  jointly  interested.  If  that  be  so, 
an  account  of  the  charity,  but  also  to  the  question  is,  whether  the  objection 
hare  the  exchange  set  aside,  new  trustees  of  multifariousness  can  possibly  apply ; 
appointed,  and  the  rents  apportioned  whether  a  party,  who  has  been  impli- 
among  the  different  charitable  objects,  cated  with  a  trustee  in  a  breach  of  trust, 
On  this  occasion,  Lord  Cottenham  said :  as  to  part  of  the  property  which  is  the 
"  The  defendant,  Cradock,  says,  that  he  subject  of  the  information,  can  say  that, 
is  improperly  mixed  up  with  the  accounts  in  order  to  accommodate  him,  you  shall 
relative  to  the  other  property  of  this  sever  the  case  against  that  particular 
trust :  and  that,  though  the  information  trustee  from  the  case  against  tlie  trustees 
states  a  case  against  him,  trhich,  if  true,  generally.  In  many  cases  it  would  be  ut- 
might  entitle  the  Attorney  General  to  sue  terly  impossible  so  to  proceed ;  for  if  you 
him  in  respect  of  the  property  which  is  are  bound  to  separate  that  part  in  which 
alleged  to  have  been  separated  from  the  the  trustee  was  concerned  with  the  other 
charity,  he  ought  not  to  be  made  a  party  party,  you  may  make  that  suit  defective 
to  the  suit,  the  object  of  which  is  to  have  which  ought  to  be  instituted  against  all 
a  general  account  taken  of  the  property  the  trustees  in  respect  of  the  whole 
of  the  charity,  and  an  apportionment  of  interest  in  the  charity.  Now  this  suit 
that  property  to  the  several  purposes  to  would  be  defective,  if  that  part  which 
which  it  is  alleged  to  belong.  The  first  relates  to  the  transaction  in  which  Head- 
point  to  be  determined  is,  whether  he  is  lam  and  Cradock  were  together  con- 
not  so  involved  with  that  part  of  the  cemed,  were  separated  from  the  rest,  the 
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trine  would  have  been  regularly  true,  if  the  defendant  had  not  so 
mixed  himself  up  in  the  transactions,  as  to  become  a  party  to  the 

object  being  to  have  an  account  taken  of  cellor,  and  afterwards  niTself,  were  of 
the  whole  of  the  charity  property,  and  opinion,  that,  in  such  a  state  of  circnm- 
an  apportionment  of  the  property  among  stances,  the  objection  of  multifariousnesa 
the  different  purposes  for  which  it  was  could  not  be  sustained.    If  that  be  so, 
designed.    Any  thing  more  inconvenient  according  to  the  decision  in  Campbell  v. 
than  having  against  Headlam  one  suit  Mackay,  when  the  defendant  is  a  trustee 
for  that  part  of  the  account  which  re-  only  of  part,  but  which  part  is  so  blended 
lates  to  the  property  in  respect  of  which  with  the  remainder  as  to  make  it  im- 
Cradock  is  interested,  and  another  suit  proper  to  separate  it,  is  greater  favor  to 
for  the  remainder,  there  could  not  well  be  shown  to  a  person  who  becomes  one 
be.    It  is  obvious  that  that  would  be  a  of  the  trustees  by  joining  with  another 
most  inconvenient  and  improper  mode  of  trustee  In  committing  a  breach  of  trust  I 
carrying  on   tlie  suit.    Would  it   ever  The  doctrine  of  multifariousness  would 
occur  to  any  one  to  file  one  bill  against  be  carried  much  too  far  if  that  were  to 
the  trustee  for  one  part  of  the  trans-  be  the  case.    That  would  have  been  the 
action,  and  another  bill  for  another  part  opinion,  which  independently  of  any  de- 
of  the  transaction  ?    Then,  is  a  party  cision,  I  should  have  formed  upon  prin- 
entitled  to  raise  this  objection,  who  haa  ciple,  and  upon  the  case  of  Campbell  v. 
made  himself,  by  uniting  with  the  trus-  Mackay,  in  which  both  his  honor  the 
tee  in  a  breach  of  trust,  part  and  parcel  vice-chancellor   and    myself   concurred, 
of  the  transaction?    The  object  of  the  The  present  case,    however,  is   almost 
rule  against  multifariousness  is  to  protect  identical  with  Salvidge  v.  Hyde,  5  liad. 
a   defendant  from  unnecessary  expense ;  188,  and  Jac.  151,  not  according  to  the 
but  it  would  be  a  great  perversion  of  that  facts  of  that  case,  but  according  to  the 
rule,  if  it  were  to  impose  upon  the  plain-  facts  of  the  case  which  Lord  Eldon  aa- 
tiffs,  and  all  the  other  defendants,  the  sumed  was  brought  before  him.    In  Sal- 
expenses  of  two  suits  instead  of  one.  vidge  v.  Hyde,  there  was  not  such  a 
The  object  of  the  suit  is  to  establish  that  union ;  there  was  a  distinct  case  against 
Cradock  has,  by  means  of  the  transaction  the  defendant  liaying,  who  was  alleged 
stated  in  the  information,  become  a  trus-  to  have  improperiy  purchased  part  of  the 
tee  of  part  of  the  charity  estate.    Sup-  testator's  estate.     The    vice-chancellor, 
pose  he  had  been  an  actual  instead  of  a  Sir  J.  Leach,  was  of  opinion,  that  that  of 
constructive  trustee,  and  the  object  was  itself  would  not  raise  the  objection  of 
to  have  accounts  taken,  and  an  adminis-  multifariousness,  upon  the  ground,  that 
tration  made  of  the  whole  of  the  charity  there  was  one  entire  object ;  namely,  the 
property,  could  he  object  on  that  ground,  administration  of  the  estate.    When  the 
that  he  was  a  trustee  only  of  a  part  of  case  came  before  Lord  Eldon,  he  did  not 
the  charity  property,  and  that  he  could  go  to  that  extent,  nor  did  he  concur  in 
not  be  made  a  party  to  a  suit  relating  to  the  opinion  of  the  vice-chancellor.    Culli- 
the  whole  ?    If  that  were  to  prevail,  it  ford  was  a  trustee,  who,  as  well  as  Lay- 
would  be  directly  against  the  decision  of  Sng,  was  alleged  to  have  purchased  part 
the  vice-chancellor,  which  I  affinned  in  of  the  trust  estate.    It  was  there  argued, 
Campbell  v.  Mackay  (1  Myl.  &  Cr.  608).  at  the  bar,  that  the  land  sold  to  Culliford 
There,  some  of  the  parties  were  trustees  was  in  part  included  in  the  laud  sold  to 
of  part  only  of  tlie  trust  property  in  ques-  Laying,  so  that  the  purchases  were  neces- 
tion  ;  but  the  trusts  were  so  united,  by  the  sarily  connected.    The  parties  at  the  bar 
allegations  of  the  bill,  that  the  whole  was  were  driven  to  that  argument ;  aud  then 
made  one  fund ;  and  first  the  vice-chan-  Lord Eldop  says: '  If  CuUtford purchased 
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breach  of  trust  by  the  trustees,  and  if  the  very  objects  of  the  bill 
did  not  absolutely  require  him  to  be  joined.^ 

§  539.  The  conclusion,  to  which  a  close  survey  of  all  the  au- 
thorities will  conduct  us,  seems  to  be,  that  there  is  not  any  posi- 
tive, inflexible  rule,  as  to  what,  in  the  sense  of  courts  of  equity, 
constitutes  multifariousness,  which  is  fatal  to  the  suit  on  demurrer. 
These  courts  have  always  exercised  a  sound  discretion  in  detei-min- 
ing  whether  the  subject-matters  of  the  suit  are  properly  joined, 
or  not ;  and  whether  the  parties,  plaintiffs  or  defendants,  are  also 
properly  joined  or  not.  And  it  is  not  very  easy,  a  priori^  to  say 
exactly,  what  is,  or  what  ought  to  be  the  true  line  regulating  the 
course  of  pleading  on  this  point.  All  that  can  be  done  in  each 
particular  case,  as  it  arises,  is  to  consider,  whether  it  comes  nearer 
to  the  class  of  decisions,  where  the  objection  is  held  to  be  fatal, 
or  to  the  other  class,  where  it  is  held  not  to  be  fatal.^    And  in  new 

for  himself,  which  he  could  not  do,  and  sideration,  and  it  is  obviously  impossible 

then  Laying  bought  of  him.  that  would  to  proceed  against  one  party  without  the 

be  one  thing ;  but  what  charge  is  there  other.  I  consider,  therefore,  not  on  gen- 

in  the  bill,  that  Laying  purchased  what  eral  principles  only,  but  on  the  distinct 

Culliford  bought  ?    If  an  executor,  bar-  authority  of  Lord   Eldon,  that  the  ob- 

ing  a  power  to  sell,  agrees  to  sell  to  A.  jection    of   multifariousness   cannot   be 

B.,  can  a  biU  be  filed  against  him,  and  sustained.    The  case  put  to  him  from  the 

Also  for  a  general  administration  of  the  bar  in  Salvidge  t^.  Hyde,  and  on  which  he 

estate  ?    He  may  have  made  infinitely  observes,  was  as  nearly  as  possible  iden- 

too  good  a  bargain  with  the  trustee  to  tical  with  this.     The  demurrer  must  be 

•ell,  one  that  the  court  would  not  allow  overruled.  (See  Pearse  v.  Hewitt,  7  Sim. 

to  stand ;  but  that  is  no  ground  for  mak-  47L)  "    Attorney  General  v,  Cradock,  8 

ing  him  a  party  to  the  general  adminis-  Myl.  &  Cr.  98-97  ;  Ante,  §  271,  278  a 

tration.    The  case  must  depend  on  the  Salvidge  v.  Hyde,  6  Mad.  188 ;  8.  c.  Jac 

charges  of  the  bill ;  they  may  be  such  as  151 ;  Lund  v,  Blanshard,  4  Hare,  9 ;  Ante 

to  unite  persons  who  are  ordinarily  dis-  §  274. 

united.'    (Jac.  163.)    It  is  impossible  to         ^  Attorney  General  v,  Cradock,  8  Myl. 

misunderstand  what  Lord  Eldon  means.  &  Cr.  85. 

He  says,  in  effect,  *  You  are  proceeding  '^  Campbell  v.  Mackay,  1  Myl.  &  Cr. 
•gainst  Culliford.  If  the  allegation  in  621,622.  Nearly  all  the  preceding  obser- 
the  bill  connects  the  other  party  with  the  vations  upon  multifariousness  have  been 
purchase  by  Culliford,  I  don't  dispute  drawn  from  the  learned  and  elaborate 
that  he  is  properly  joined ;  but  here  is  a  judgment  of  Lord  Cottenharo,  in  Camp- 
failure  of  tliat  ground,  because  the  bill  bell  i;.  Mackay,  1  Myl.  &  Cr.  616,  626, 
does  not  allege  any  connection  between  which  will  amply  reward  the  diligent 
the  purcliase  by  Culliford  and  the  pur-  perusal  of  the  reader  In  Hoggart  v. 
chase  by  Laying ; '  and  upon  that  ground,  Cutts,  Cr.  &  PhiU.  204,  205,  Lord  Cotten- 
obviously.  Lord  Eldon  decided  tlie  case ;  ham  aaid:  "The  cases  in  which  the  ob-  * 
namely,  because  the  two  purchases  were  jection  of  multifariousness  has  been 
not  connected.  Now,  here  it  is  different;  overruled  at  the  hearing,  are  cases  where 
because  there  is  one  property,  one  con-  the  questions  blended  together  are  such 
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cases,  it  is  to  be  presumed  that  the  court  will  be  governed  by 
those  analogies,  which  seem  best  founded  in  general  convenience, 
and  will  best  promote  the  due  administration  of  justice,  without 
multiplying  unnecessary  litigation  on  the  one  hand,  or  drawing 
suitors  into  needless  and  oppressive  expenses  on  the  other.^ 

§  540.  It  is  also  to  be  considered,  that  the  objection  of  multifa- 
riousness  is  not  confined  to  cases,  where,  upon  the  actual  frame  of 

as  it  is  inconvenient,  as  a  general  rale,  to  Miss.  87 ;  Tucker  v.  Tucker,  29  Mo.  850. 
unite  in  one  suit,  but  whicli  tlie  court  can  The  substance  of  the  rules,  on  the  sub- 
nevertheless  deal  with  when  so  united,  ject  of  multifariousness,  it  was  said  in 
Here  the  questions  blended  togetlier  are  Clegg  v.  Vamell.  18  Texas,  204,  appears 
such  as  the  court  cannot  so  deal  with."  to  be,  that  each  case  must  be  governed  by 
In  Watertown  v.  Cowen,  4  Paige,  510,  it  its  own  circumstances,  and  must  be  left 
was  held  by  the  court,  that  where  each  of  in  a  great  measure  to  the  sound  discre- 
the  plaintifEs  had  a  distinct  right  and  tion  of  the  court.    The  question  of  multi- 
title,  but  tlie  ir\jury  was  the  same,  or  fariousness  in  a  bill  is  considerably  dis- 
common to  both,  it  being  a  nuisance  to  cussed  in  the  late  case  of  Crow  v.  Cross, 
both,  they  might  well  join  in  a  bill  to  7  Jur.  v.  8.  1298 ;  s.  c.  5  L.  T.  ir.  8.  249. 
restrain  the  erection  of  the   nuisance.  The  objection  of  multifiuiousness  is  one 
although  each  of  them  might  file  a  sepa-  which  may  be  waived  by  the  parties ; 
rate  bill  for  the  same  purpose.    The  Ian-  and  where  no  demurrer  is  filed  on  that 
guage  of  the  court  was  :  "  If  each  of  the  account,  the  court  will  not  ordinarily, 
complainants  had  a  right  to  file  a  bill  to  although  they  may,  raise  the  objection 
restrain  the  erection  of  this  nuisance,  as  sua  sponte.    Chew  v.  Bank  of  Baltimore, 
they  had  a  common  right,  and  the  injury  14  Md.  299.    And  even  a  fatal  defect  of 
was  the  same,  or  common  to  both,  I  see  this  character,  if  not  raised   until  the 
no  valid  objection  to  their  joining  in  one  hearing,  is  effectually  waived.    Bartletl 
suit."    When  the  court  here  spoke  of  a  v.  Boyd,  34  Vt.  266.    Where  the  owner 
common  right,  it  was  not  intended  that  of  a  business  at  two  different  places  be- 
the  plaintiffs  had  a  just  right,  but  only  a  queathed  these  separate  places,  together 
right  of  a  liimilar  nature,  which  might  be  with  the  good-will  of  the  business,  at 
similarly  affected  by  the  same  nuisance,  each  place,  to  separate  persons,  and  the 
See  also  Oliver  v.  Piatt,  8  How.  412.  good-will  of  the  business  at  both  places 
1  [In  Jerdein  v.  Bright,  2  J.  &  H.  325^  consisted,  in  part,  of  the  use  of  certain 
it  was  held  that  in  a  suit  for  carry-  trade-marks,  the  exclusive  right  to  which 
ing  into  effect  the  trusts  of  a  creditors'  had  been  infringed  by  the  defendant ; 
deed,  it  is  not  competent  to  bring  in  and  the  devisees  of  the  business  at  the 
question  the  validity  of  a  conveyance  of  several    places    brought   separate    bills 
a  portion  of  the  estate,  on  the  ground  of  against  the  defendant,  praying  an  Injuno- 
f  raud  in  the  purchase ;  a  bill  joining  both  tion  against  the  use,  it  was   held,  on 
these  matters  being  held  demurrable  for  demurrer  to  the   bill,  alleging   as    the 
multifariousness.      But  in  Whitman  v.  ground  of  demurrer,  that  as  the  defend- 
Abemathy,  83  Ala.  154,  a  bill  to  /emove  ants  had  neither  of  them  the  exclusive 
the  trustee  and  set  aside  a  sale  made  by  right  to  the  use  of  the  trade-mark  they 
him  was  sustained.    And  one  bill  will  should  have  joined  in  the  suit,  that  the 
lie  to  set  aside  several  sales  made  to  suits  were  well    constituted    and    each 
different  persons,  by  an  administrator,  could  be  maintained.    Dent  v.  Turpin, 
for  his  own  benefit,  by  collusion  with  the  2  J.  &  H.  139.] 
purchasers.     Forniquet  v.   Forstall,  34 
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the  bill,  there  is  a  necessity  for  all  the  persons,  named  as  defend- 
ants, being  made  parties,  or  for  other  persons  being  made  parties. 
Many  bills  may  not  be  multifarious,  as  to  some  persons  interested 
in  the  whole  of  the  subject-matter,  which  may  be  so,  as  to  others 
interested  in  a  part  of  it ;  as,  for  example,  in  the  case  of  distinct 
purchasers  of  different  parcels  of  property  being  made  defendants, 
or  omitted  to  be  made  defendants.^  But  that  can  furnish  no  rea- 
son for  the  court's  proceeding  in  the  absence  of  any  persons,  who 
ought  to  be  present,  as  to  any  part  of  the  case ;  or,  if  they  are 
made  parties,  for  depriving  them  of  the  benefit  of  the  objection 
of  multifariousness.  It  will  only  prove  that  the  plaintiffs  have 
adopted  a  wrong  course  from  the  beginning,  in  the  very  frame  of 
their  bill,  by  uniting  distinct  matters  against  different  defendants.* 
§  541.  (3.)  In  the  next  place,  as  to  demurrers  for  the  want  or 
defect  of  parties,  and  for  misjoinder  of  parties.  After  the  very 
full  discussion  of  the  subject  of  who  are,  and  who  are  not,  proper 
and  necessary  parties  to  bills,  in  the  preceding  pages,  but  little 
remains  to  be  said  in  this  place.^  Whenever  the  want  of  proper 
parties  appears  on  the  face  of  the  bill,  it  constitues  a  good  cause 
of  demurrer.*  If  the  parties,  not  brought  before  the  court,  are 
necessary  and  proper  to  the  decree  to  be  made  under  the  bill,  the 
exception  may  also  be  insisted  upon  in  the  answer,  or  at  the  hear- 
ing.^ When  the  objection  is  taken  by  demurrer,  if  sustained,  the 
defendant  will  be  entitled  to  his  costs ;  but  when  it  is  taken  at  the 


1  Ante,  §  284  a.  662,  was  strictly  applicable  to  the  case ; 

*  Lurasden  v,  Fraser,  1  M7I.  &  Cr.  589.  and  that,  in  the  absence  of  precedent,  it 

'  Ante,  §  72,  236.    In  addition  to  the  was  the  business  of  the  court  to  adapt 

cases  already  cited  on  the  subject  of  its  practice  to  the  wants  of  the  public,  al 

bills,  brought  by  some  stockholders  in  a  the  same  time  doing  as  little  violence  as 

company  in  behalf  of  all  ( Ante,  §  108,  possible  to  the  rules  of  established  prac- 

109),  we  may  add  the  very  recent  cases  tioe. 

of  Vigers  v.  Audley,  9  Sim.  72,  and  2  *  Cockbum    v.    Thompson,  16  Ves. 

Myl.  &  Cr.  49,  where  a  bill  was  brought  826 ;  Ante,  §  72,  886 ;  Post,  §  544,  610. 

by  some  of  the  shareholders  of  a  mining  The  absence  of  a  necessary  party  to  any 

company  in  behalf  of  all,  against  the  part  of  the  relief  prayed  by  the  bill, 

directors  of    the   company,  to    prevent  though  the  prayer  be  in  the  alternative, 

the  money  of  the  shareholders  from  being  is  a  good  objection  on  demurrer.    Penny 

appropriated  to  the  use  of  any  persons,  v.  Watts,  2  Phill.  149. 

otherwise  than  for  the  general  benefit  of  ^  Ante,  §  72,  236,  283  ;  Mitf.  Eq.  PI. 

the  shareholders.     On  a  demun^r  for  by  Jeremy,  180,  181,  826;  Cooper,  Eq. 

want  of  parties,  Lord  Cottenham  over-  PI.   185;    Robinson  v.  Smith,  3  Paige, 

ruled  the    objection,    saying,    that    the  222;  Mitchell  ir.  Lenox,  2  Paige,  281. 
precedent  in  Hichens  v,  Congreve,  4  Russ. 
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hearing  only,  the  defendant  is  usually  not  entitled  to  his  oosts.^ 
But,  in  such  cases,  the  court  will  always  give  leave  to  make  the 
new  parties,  either  by  an  amendment,  or  by  a  supplemental  bill, 
when  substantial  justice  between  the  actual  parties  to  the 
suit  requires  it.^  And  even  if  the  bill  should  be  dismissed  for 
this  defect,  the  dismissal  will  be  without  prejudice  to  another 
bill.8  (a) 

*  Cooper,  Eq.  PI.  186 ;  Court  v.  Jeffery,  the  costs  of  the  day.    But,  howerer  true 

1  Sim.  &  Stu.  105 ;  Mitchell  v.  Bailey,  this  may  be  as  a  general  rule  of  practice, 

8  Mad.  61 ;  Mitf.  £q.  PI.  by  Jeremy,  40,  it  is  not  universally  true ;  for  if  the  neo- 

181,  825,  826.  essary  parties  cannot  be   made,  as   is 

^  Ante,  §  237 ;  Post,  §  884  ;  Milligan  sometimes  the  case,  the  bill  must  be  dis- 
V.  Mitchell,  1  Myl.  &  Cr.  483 ;  Mitf.  Eq.  missed.  See  Ante,  §  81,  86;  Ray  v.  Fen- 
Pl.  by  Jeremy,  826.  When  the  plaintiff  wick,  8  Bro.  Ch.  25;  Russell  r.  Clark, 
is  allowed  leave  to  amend  on  account  of  7  Cranch,  60,  99.  See  also  Milligan  v. 
the  want  of  proper  parties,  he  possesses  Milledge,  8  Cranch,  220 ;  Ante,  §  75,  288. 
the  incidental  right  to  amend  by  charg-  [Many  matters,  which  are  so  far  distinct, 
ing  all  such  matters  as  constitute  the  that  separate  suits  might  be  maintained, 
equity  of  his  case,  against  the  new  par-  are  oAen  more  conveniently  and  properly 
ties.  Stephens  v.  Frost,  2  Y.  &  Coll.  297 ;  heard  in  the  same  suiL  In  regard  to 
[Bateman  v,  Margerison,  6  Hare,  502.]  alleged  frauds  in  disguising  the  true 
The  usual  order,  wiiich  is  made  at  the  state  of  joint-stock  companies,  whereby 
hearing,  is,  that  the  cause  shall  stand  shares  have  been  sold  below  their  true 
over,  and  the  plaintiffs  shall  be  at  liberty  value,  it  was  held  that  where  both  A.  and 
to  amend  their  original  bill,  for  the  pur-  B.  bad  participated  in  such  fraudulent 
pose  of  adding  parties,  as  they  might  be  suppression  of  the  facts,  it  was  compe- 
advised.  Sometimes  an  alternative  clause  tent  to  bring  a  biU  against  both  of  them, 
is  added,  or  to  show  why  they  are  unable  in  regard  to  separate  sales  to  each,  in 
to  bring  all  the  proper  parties  before  the  which  the  other  had  no  pecuniary  inter- 
court.  Milligan  v.  Mitchell,  1  Myl.  &  Cr.  est  Walsham  v.  Stainton,  9  Jur.  h.  s. 
483,  484,  442,  443.  But,  under  such  cir-  1261 ;  s.  c.  82  L.  J.  n.  s.  Ch.  557.  A  bill 
cumstances,  where  the  exception  really  is  not  multifarious  because  the  plaintiffi 
taken  was  to  a  want  of  parties  defend-  are  several  owners  of  goods,  which  have 
ants,  the  plaintiffs  will  not  be  at  liberty  to  been  obtained  from  each  by  separate 
make  new  parties  plaintiffs,  and  to  make  fraudulent  transactions,  by  the  same  per- 
new  charges  and  statements  applicable  son  and  pledged  to  another  for  advances 
thereto.  Milligan  v.  Mitchell,  1  Myl.  &  Cr.  to  him  of  money  and  a  note,  the  plaintifft 
433,  442,  443;  Miller  v.  McCan,  7  Paige,  offering  to  pay  the  advances,  and  which 
461.  [And see  Gibson  i'.  Ingo,  6  Hare,  166.]  seeks  to  rescind  the  pledge  and  have  the 

'  Stafford  v.  London,  1  P.  Wms.  428 ;  note  surrendered.     Coleman  v.  Barnes. 

8.  c.  1  Str.  95;  Jones  v.  Jones,  8  Atk.  5  Allen,  374.    Nor  is  a  bill  to  be  regarded 

112 ;  B.  c.  1  Dick.  96.     It  is  reported  to  as  multifarious  because  it  prays  for  an 

have  been  said  by  Lord  Hardwicke,  in  an  injunction  against  using  an  appraisement 

anonymous  case,  2  Atk.  15,  and  in  Jones  of  damages  as  a  bar  to  a  suit  to  recover 

V.  Jones,  8  Atk.  Ill,  that  a  bill  in  Chan-  such  damages,  and  also  seeks  for  a  new 

eery  is  never  dismissed  for  want  of  par-  appraisal.    Wells  v.  Bridgeport  Hydraulic 

ties ;  but  it  stands  over  upon  payment  of  Co.  30  Conn.  816.    But  the  rule  in  equity 

(a)  See  House  v.  Mullen,  22  Wall.  42. 
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§  542.  When  the  parties,  who  are  omitted,  are  mere  formal 
parties,  if  the  objection  is  not  taken  by  demurrer,  or  by  plea,  the 
court  will  be  indisposed  to  listen  to  the  objection  at  the  hearing ; 
and  if  it  can  properly  do  so,  it  will  dispose  of  the  cause  upon  its 
merits,  without  requiring  such  formal  parties  to  be  joined.  And 
if  the  joinder  of  a  formal  party  would  oust  the  jurisdiction  of  the 
court,  it  will  proceed  to  a  decree  upon  the  merits  of  the  case  be^ 
tween  the  parties  actually  before  the  court,  who  have  the  real  and 
substantial  interests  in  the  controversy,  whenever  it  can  be  done 
without  prejudice  to  the  rights  of  others.^ 

§  543.  Whenever  a  demurrer  is  put  in  for  want  of  necessary 
parties,  it  must  (as  we  have  seen  ^)  show  who  are  the  proper  par* 
ties,  from  the  facts  stated  in  the  bill,  not  indeed  by  name,  for  that 
might  be  impossible  ;  but  in  such  a  manner,  as  to  point  out  to  the 
plaintiff  the  objection  to  his  bill,  and  to  enable  him  to  amend  by 
making  proper  parties.^ 

win  not  in  strictness,  allow  of  the  joinder  Power  Co.  19  N.  J.  £q.  142 ;  Hicks  v. 
in  the  same  bill,  of  matters  which  are  Campbell,  Id.  188.  A  bill  by  one  partner 
entirely  distinct  in  their  nature,  provided  against  the  other  member  of  the  partner- 
the  exception  is  taken  in  doe  time;  ship,  alleging  a  fhiudulent  sale  of  all 
where  the  matters  joined  in  the  bill  are  the  property  of  the  firm  by  the  defendant 
not  between  the  same  parties,  in  all  re-  to  a  third  person,  and  praying  for  the 
spects,  and  it  would  be  embarrassing  to  settlement  of  the  partnership  concerns, 
the  court  to  attempt  to  dispose  of  them  and  that  such  sale  might  be  declared 
in  one  bill,  which  must  require  distinct  Toid,  was  held  bad  for  multifariousness, 
decrees  between  different  parties.  Emans  Sawyer  v.  Noble,  65  Me.  227.] 
9.  Emans,  13  N.  J.  Eq.  206 ;  8.  c.  14  Id.  ^  Wormley  v.  Wormley,  8  Wheat  461 ; 
114;  Harrison  v.  Righter,  11  Id.  880;  Ante,  §  79,  note,  221,  229. 
Hunton  v.  Piatt,  11  Mich.  264.  But  ^  Ante,  §  286,  238. 
where  the  bill  is  brought  to  remove  two  »  Mitf.  Eq.  PL  by  Jeremy,  180, 181 ; 
distinct  nuisances  upon  land,  the  objec-  I*yle  v.  Price,  6  Ves.  781 ;  Attorney  Gen- 
tion  for  multifariousness  is  obviated,  by  era!  v.  Jackson,  11  Yes.  869 ;  Cooper, 
the  defendant  submitting  to  remove  one  Eq.  Pi.  187 ;  Attorney  General  v.  Poole, 
of  them  before  answer.  Whitney  ».  4  Myl.  &  Cr.  17 ;  Ante,  §  288.  The  form 
ITnfon  Hallway  Co.  11  Gray,  869.  The  of  a  demurrer,  for  want  of  necessary  paiw 
general  rule  to  test  multifariousness  is  to  ties,  as  given  in  Van  Heythuysen,  Eq 
inquire  whether  the  matters  alleged  in  Drafts.  419,  is  as  follows :  "  These  de- 
the  bill  constitute  parts  of  the  same  fendante,  by  protestation,  Ac,  do  demur 
transaction  between  the  same  parties,  to  the  said  bill,  and  for  cause  of  demurrer 
If  that  is  not  found  to  be  the  fact  the  show,  that  it  appears  by  the  said  corn- 
bill  must  upon  general  principles  be  plainant's  own  showing  in  the  said  bill, 
regarded  as  multifarious.  Metcalf  v.  that  J.  8.  therein  named,  is  a  necessary 
Ciiay,  8  Allen,  587;  Crane  p.  Pairchild,  party  to  the  said  bill,  inasmuch  as  it  is 
14  N.  J.  Eq.  76 ;  Emans  v.  Emans,  14  N.  therem  sUted,  that  the  said  testator  did,  in 
J.  Eq.  114.  See  also  People  v.  Morrill,  his  lifetime,  by  certain  conveyances  made 
26  Cal.  886 ;  Veghte  v.  Raritan  Water  to  the  said  J.  S.,  m  consideration  of  £— > 
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§  544.  As  to  the  misjoinder  of  parties.  If  the  misjoinder  is  of 
parties  as  plaintiffs,  all  the  defendants  may  demur;  for,  as  we 
have  seen,  such  a  misjoinder  is  a  proper  ground  of  objection.^  If 
the  misjoinder  is- of  parties  as  defendants,  those  only  can  demur 
who  are  improperly  joined.^  But  if  a  person  is  improperly  joined 
as  a  defendant,  who  is  without  the  jurisdiction,  and  is  therefore  a 
party  only  by  virtue  of  the  usual  prayer  of  process,  such  misjoin- 
der will  not  affect  the  cause ;  for  until  he  has  appeared  and  acted, 
no  decree  can  be  had  against  him.^  And  in  cases  of  misjoinder 
of  plaintiffs,  the  objection  ought  to  be  taken  by  demurrer ;  for  if 
not  so  taken,  and  the  court  proceeds  to  a  hearing  on  the  merits, 
it  will  be  disregarded,  at  least,  if  it  does  not  materially  affect  the 
propriety  of  the  decree.* 

convey  to  him  bj  way  of  mortgRge,  cer-  thoald  upon  the  circnmstances  of  the 
tain  estates  in  the  said  bill  mentioned,  case  have  been  made  a  defendant,  the 
for  the  purpose  of  paying  the  said  testa-  court  will  sometimes  allow  an  amend- 
tor's  said  debts  and  legacies ;  but  yet  ment  to  be  made,  by  striking  out  the 
the  said  complainant  hath  not  made  the  party  as  plaintiff,  and  making  him  a  de- 
said  J.  S.  a  party  to  the  said  bill.  Where-  fendant.  Aylwin  v.  Bray,  2  T.  &  Jer. 
fore,  as  before,"  &c.  It  has,  however,  618,  note.  And  if  the  cause  has  pro- 
been  held,  that,  upon  a  demurrer  to  a  ceeded  to  a  hearing,  the  court  has  some- 
bill  for  want  of  equity,  the  objection,  times  gone  the  length  of  decreeing  against 
that  the  bill  is  defective  for  want  of  par-  that  plamtiff  and  the  defendants,  in  favor 
ties,  may  well  be  taken.  Vernon  v.  Ver-  of  the  other  plaintiffs,  in  the  same  man- 
non,  in  Chancery  (England)  February,  ner  as  if  he  had  been  a  co-defendant  in- 
1837.  So  the  objection  may  be  taken  stead  of  being  a  plaintiff.  Morley  p. 
in  the  same  way,  if  persons  are  im-  Hawke,  cited  2  Y.  4b  Jer.  620;  and 
properly  made  plaintiffs.  Gething  v.  Kaffety  v.  King,  1  Keen,  601,  619 ;  Jan- 
Vigurs,  November  8,  1886,  before  the  son  v.  Solerte,  2  Y.  &  Coll.  182. 
Vice  Chancellor  of  England.  b  Pringle  v.  Crooks,  8  Y.  &  Coll.  666. 

1  Ante,  §  282,  286,  287,  279,  283,  609,  A  qusere  is  suggested  in  this  case,  whe^h- 

641 ;  Cuff  V.  Platell,  4  Russ.  242 ;  King  er  misjoinder  of  a  defendant  is  in  any 

of  Spain  v.  Machado,  4  Russ.  226 ;  Bill  case  a  ground  for  a  demurrer.    See  Ante, 

V.  Cureton,  2  Myl.  &  K.  608,  612.  §  208,  224,  232,  286,  287,  271a-278  a,  279, 

a  [Wbitbeck  v.  Edgar,  2  Barb.  Ch.  288,  892,  609,  680. 
106.]  Where  a  person  having  a  distinct  *  Watertown  v.  Cowen,  4  Paige,  610; 
derivative  interest  under  another  person,  [Harder  o.  Harder,  2.  Sandf.  Ch.  17;] 
is  made  a  joint  plaintiff*  with  him,  such,  Raffety  v.  King,  1  Keen,  601,  619 ;  Wil- 
for  example,  as  a  purchaser  under  a  set-  kinson  v.  Parry,  4.  Russ.  272,  274 ;  Ayl- 
tler,  where  both  are  plaintiffs,  to  set  aside  win  o.  Bray,  cited  2  Y.  &  Jer.  618,  note ; 
the  settlement,  the  purchaser  can  have  Morley  v.  Hawke,  cited  2  Y.  &  Jer.  620 ; 
no  relief,  upon  such  a  bill,  although  he  [Newhouse  v.  Miles,  9  Ala.  460 ;  Ellicott 
might,  in  a  separate  suit,  have  been  en-  v.  Ellicott,  2  Md.  Ch.  Dec.  472 ;]  Lam- 
titled  to  relief.  Bill  v.  Cureton,  2  Myl.  bert  v.  Hutchinson,  1  Beav.  277 ;  Ante, 
&  K.  603,  612.  See  Hunter  v.  Richard-  §  237,  288.  In  the  case  of  Raffety  v. 
son,  6  Mad.  89.  Where  a  person  has  King,  as  reported  in  the  Law  Journal 
been  improperly  made  a  plaintiff,  who  (Vol.  6,  n.  a.  98),  the  following  observa- 
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CHAPTER  XI. 

DEMUBBBRS  TO  DISCOVEBY. 

§  545.  Having  treated  of  demurrers  to  original  bills  praying  re- 
lief, let  us  proceed  to  consider  the  grounds  of  demurrer  to  bills  of 
discovery :  for  a  plaintiff  may  in  many  cases,  be  entitled  to  main- 
tain a  bill  for  discovery  merely,  although  he  could  not  maintain  a 
bill  for  relief,  as  well  as  for  discovery.^  We  have  already  seen, 
that  in  cases  where  the  plaintiff  is  entitled  to  discovery  only,  if  he 
goes  on  to  pray  relief,  the  whole  bill  is,  in  England,  held  to  be  demur- 
rable.* But  it  would  seem,  that,  in  America,  the  demurrer  would 
be  good  only  to  the  relief,  and  the  plaintiff  would  still  be  entitled 
to  the  discovery.' 

§  546.  We  have  also  seen  that  where  the  bill  is  for  discovery 
and  relief,  the  defendant  may,  if  he  pleases,  demur  to  the  relief, 
and  answer  to  the  discovery.     But  he  cannot  demur  to  the  dis- 

tioDfl  are  given  as  a  part  of  Lord  Lang-  not  appear  to  have  had  any  interest  what- 

dale's  judgment :  "As  to  the  objection  ever,  and  he  is  a  mere  formal  party ;  and 

of  John  Raffety  being  made  a  plaintiff,  witliout  determining  the  effect  of  the  ob- 

1  am  not  satisfied  it  would,  under  any  jection,  if  brought  forward  earlier,  I 
drcumstances,  be  considered  of  such  im-  think  it  is  now  too  late.  If  the  objec- 
portance  as  to  deprive  the  otlier  plaintifis  tion  had  been  stated  in  the  answer,  the 
of  the  relief  they  are  entitled  to.  There  plaintiffs  might  have  obtained  leave  to 
have  been  cases,  in  which  the  court,  with  amend  their  bill,  and  might  have  made 
a  view  to  special  justice,  has  overcome  John  Rafiety  a  defendant  instead  of  a 
the  difficulty  occasioned  by  a  misjoinder  plaintiff ;  for  which  there  is  the  authority 
of  plaintiffs.  In  the  case  of  Morley  v.  of  Ay  1  win  v.  Bray ;  and  in  such  a  case 
Hawke,  before  Sir  William  Grant  (cited  as  this,  where  the  objection  is  reserved 

2  T.  &  Jer.  420),  a  tenant  for  life  of  a  to  the  last  moment,  and  even  after  the 
fund,  at  whose  instigation  and  for  whose  argument  on  the  merits,  I  think  it  ought 
benefit  a  breach  of  trust  had  been  com*  not  to  prevail."  The  same  case  is  re- 
mitted, was  joined  with  the  other  plain-  ported  on  this  point  in  1  Keen,  619,  to 
tifTs  to  the  bill.    The  defendant  objected  the  same  effect. 

to  any  relief  being  granted  in  that  state         ^  Cooper,  Eq.  PL  186. 

of  the  record;   but  the  objection  was         >  Cooper,  £q.  PI.  188;   Mitf  Eq.  PI. 

overruled,  and  a  decree  was  made  against  by  Jeremy,  188, 184 ;  Ante.  §  812 ;  Rob- 

the  defendants,  and  the  offending  tenant  erts  v.  Clayton,  8  Anst.  715 ;  Hare  on 

for  life,  who  was  one  of  the  plaintiffs.  Discovery,  6,  7,  9. 

There  are  other  cases,  which  might  be         *  Ante,  §  312,  note,  441 ;  Dell  v.  Hale, 

cited  on  this  subject,  but  it  does  not  seem  2  Y.  &  Coll.  Ch.  1,  8,  4 ;  Brownell  i*. 

to  be  necessary,  for  John  Baffety  does  Curtis,  10  Paige,  210. 
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covery  alone,  and  not  to  the  relief,  when  the  diacovery  is  merely 
accidental  to  the  relief ;  for  that  would  be  to  demur,  not  to  the 
thing  required,  but  to  the  means  by  which  it  was  to  be  obtained.^ 
Therefore,  where  a  defendant  had  demurred  to  the  discovery 
sought  by  a  bill,  for  want  of  title  in  the  plaintiff  to  require  the 
discovery;  but  had  omitted  to  demur  to  the  relief  prayed,  to 
which  that  discovery  was  merely  incidental,  the  demurrer  was 
held  bad  in  point  of  form,  and  was  overruled ;  for  the  demurrer, 
being  to  the  discovery  only,  admitted  the  title  to  relief,  and  con- 
sequently admitted  the  title  to  the  discovery,  which  was  only  in- 
cidental to  the  relief.^  It  would  give  rise  to  a  very  different  ques- 
tion, as  to  the  validity  of  a  demurrer  to  discovery,  as  well  as  to 
relief,  if  it  clearly  appeared,  that  the  discovery  asked  was  of  other 
distinct  matters,  not  incidental  to  the  relief.^ 

§  547.  Even  in  a  bill,  properly  before  the  court,  for  discovery 
and  relief,  there  may  be  objections  made  by  way  of  demurrer  to 
particular  discoveries  asked,  although  not  applicable  to  all  the  dis- 
covery. These  special  objections  are  reducible  to  four  principal 
heads :  (1.)  That  the  answer  may  subject  the  defendant  to  penal 
consequences ;  (2.)  That  it  is  immaterial  to  the  purposes  of  the 
suit ;  (3.)  That  it  would  involve  a  breach  of  some  confidence, 
which  it  is  the  policy  of  the  law  to  preserve  inviolate ;  (4.)  That 
the  matter,  which  is  sought  to  be  discovered,  appertains  to  the 
title  of  the  defendant,  and  not  to  that  of  the  plaintiff.^  But  as 
these  objections  may  also  apply  to  the  whole  structure  of  the  bill, 
and  to  the  discovery  sought  by  it,  they  need  not  be  further  exam- 
ined in  this  place,  as  they  will  be  fully  considered  hereafter.^ 

§  548.  It  is  proper,  however,  to  state,  that,  in  many  cases  the 
plaintiff  may  be  entitled  to  relief,  although  he  may  not  be  entitled 
to  the  discovery  sought.     And,  in  such  a  case,  a  demurrer  to  the 

^  Ante,  §  312,  note,  441.  unlesi  interrogatoriefl   are  filed  within 

<  Mitf .  Eq.  PI.  by  Jeremy,  184, 185 ;  the  time  limited,  or  Buch  enlArged  time 

Morgan  v,  Harris,  2  Bro.  Ch.  121 ;  War-  as  the  court  may  give,  it  was  held,  that 

ing  V.  Mackreth,  Forrest,  120  ;  Hare  on  the  defendant  might  demur  to  part  of  the 

Piscorery,  4;  Ante,  §  312  and  note.  bill,  without  thereby  subjecting  himself 

*  Ante,  §  812  and  note ;  Hare  on  Dis-  to  the  necessity  of  answering  the  other 

covery,  7,  8 ;  Mitf.  Eq.  PI.  by  Jeremy,  portions  of  the  bill,  the  interrogatories 

184  and  notes  (m)  and  (n).  In  such  a  case,  not  baring  been  filed  within  the  requiie- 

would  not  the  bill  be  open  to  objection  ments  of  the  statute.    Burton  v,  Bobert^ 

on  account  of  multifariousness?    [Where,  aon,  1  J.  &  H.  88.] 

by  statute,  16  &  16  Vict.  ch.  86,  tlie  de-  ^  Hare  on  Discovery,  4. 

fendant  was  not  obliged  to  answer  the  bill  *  Post»  $  672,  67&-^0& 
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whole  bill  would  be  obviously  incorrect ;  for  the  plaintiff  might 
be  able  to  maintain  his  bill,  independently  of  the  discovery.^  The 
converse  of  the  rule,  therefore,  above  stated,  that  a  demurrer  to 
the  relief  is  good  as  to  the  discovery,  if  it  is  good  as  to  the  relief, 
does  not  hold ;  since  there  may  be  relief  without  discovery,  (a) 

§  549.  Many  of  the  objections,  already  stated  to  bills  for  relief, 
are  equally  applicable  to  bills  of  discovery.  Thus,  for  example, 
the  following  objections,  already  stated,  equally  hold  to  bills  of 
discovery  as  they  do  to  bills  of  relief.  (1.)  That  the  subject  is 
not  cognizable  in  any  municipal  court  of  justice ;  (2.)  That  the 
plaintiff  is  not  entitled  to  the  discovery  by  reason  of  some  personal 
disability ;  (8.)  That  the  plaintiff  has  no  title  to  the  character, 
in  which  he  sues ;  (4.)  That  the  value  of  the  suit  is  beneath  the 
dignity  of  the  court ;  (5.)  That  the  plaintiff  has  no  interest  in 
the  subject-matter,  or  no  proper  title  to  institute  a  suit  concerning 
it ;  (6.)  That,  although  the  plaintiff  has  an  interest  in  the  subject- 
matter  of  the  suit,  and  has  a  title  to  institute  it ;  yet  he  has  no 
right  to  call  upon  the  defendant  to  answer  his  demand ;  (7.)  That 
the  defendant  has  no  interest  in  the  subject-matter  of  the  suit, 
which  entitles  the  plaintiff  to  institute  it  against  him ;  (8.)  That 
the  object  of  the  bill  is  to  enforce  a  penalty  or  forfeiture.* 

§  550.  Upon  many  of  these  grounds  of  demurrer,  it  seems  un« 
necessary  to  add  to  the  expositions  already  given.  Upon  a  few  of 
them,  some  further  observations  and  iUustrations  will  incidentally 
occur  in  treating  of  other  appropriate  heads  of  demurrer  to  bills 
of  discovery,  technically  so  called.  Let  us  then  proceed  to  the 
considerations  of  these  heads  of  demurrer. 

§  551.  (1.)  The  first  is,  that  the  case  made  by  the  bill,  is  not 
such,  in  which  a  court  of  equity  assumes  a  jurisdiction.*  Where 
a  bill  prays  relief,  the  discovery,  if  material  to  the  relief,  being 
incidental  to  it,  a  plaintiff,  showing  a  title  to  relief,  also  shows  a 
case,  in  which  a  court  of  equity  will  compel  a  discovery,  unless 
some  circumstance  in  the  situation  of  the  defendant  renders  it  im- 

1  Mitf.  Eq.  PI.  by  Jeremy, .  185 ;  At-  PI.  by  Jeremy,  185;  2  Story  Eq.  Jur. 
torney  General  r.  Brown,  1  Swanst.  294.     §  1480. 

»  Cooper,  Eq.  PI.  187,  190 ;  Mitf.  Eq.         •  Mitf.  Eq.  PI.  by  Jeremy,  185. 

(a)  By  the  practice  in  Massachusetts,  mara,  128  Mass.  117.     In  some  other 

a  bill  for  discovery  is  demurrable,  if  it  states,  as,  for  instance,  in  Tennessee,  the 

waives  an  answer  under  oath.    Ward  o.  bill  would    not,  perhaps,  be   defective. 

Peck,  114  Mass.  121 ;  Badger  v.  McNa-  See  Payne  v.  Berry,  8  Tenn.  Cb.  154. 


440  EQUITY  PLEADINGS.  [CH. 

proper,^  But  where  the  bill  is  for  discovery  merely,  it  is  neces- 
sary for  the  plaintiff  to  show  by  his  bill  a  case,  in  which  a  court 
of  equity  will  assume  jurisdiction  for  the  mere  purpose  of  compel- 
ling a  discovery.^  This  jurisdiction  is  exercised  to  assist  the  ad- 
ministration of  justice  in  the  prosecution  or  defence  of  some  other 
suit,'  either  in  the  same  court,  or  in  some  other  court.^ 

§  552.  Where  the  object  of  a  bill  is  to  obtain  a  discovery  to  aid 
in  the  prosecution  or  defence  of  a  suit  in  the  same  court,  as  the 
court  has  already  jurisdiction  of  the  subject-matter,  it  is  sufficient 
to  state  the  pendency  of  such  suit,  to  give  the  court  jurisdiction 
upon  the  bill  of  discovery.^  But,  where  a  bill  is  brought  to  aid,  by 
a  discovery,  the  prosecution  or  defence  of  a  suit  instituted  in  an- 
other court,  it  must  plainly  be  made  to  appear  upon  the  face  of  the 
bill,  that  the  suit  is  of  such  a  nature,  and  for  such  objects,  and 
under  such  circumstances,  as  will  fully  justify  the  interposition  of 
the  court  in  compelling  the  discovery  sought.^ 

§  553.  In  the  first  place,  then,  it  must  appear  by  the  bill,  that 
the  suit,  for  which  this  extraordinary  aid  by  discovery  is  sought, 
is  of  a  purely  civil  nature ;  for  if  it  be  a  proceeding,  not  purely 
of  a  civil  nature,  or  if  it  be  a  criminal  proceeding,  a  court  of 
equity  will  not  exercise  its  jurisdiction  to  compel  a  discovery ;  and, 
if  it  is  sought  by  the  bill,  a  demurrer  will  lie.^  Thus,  for  example, 
a  court  of  equity  will  not  entertain  a  bill  of  discovery  in  aid  of  a 
mandamus,  or  of  a  quo  warranto^  or  of  a  prohibition,  or  of  an  in- 
formation, or  of  an  indictment,  or  of  any  other  proceeding  of  a 
criminal  nature  J    And  no  discovery  will  be  enforced,  not  only  of 

1  Ante,  §  647.  denied  by  the  rice-chancellor  in  Bent  v. 

>  Mitf.  £q.  PI.  by  Jeremy,  185, 186.        Young,  »  Sim.  180;  Ante,  §  53,  note, 

•  Ibid.  186.  811. 

«  Ibid.  •  Mitf.  Eq.  PI.  by  Jeremy,  188 ;  Ante, 

*  It  iB  not  necessary  to  maintain  a  bill  §  822 ;  Wigram  on  DiscoTery  (2d  ed.),  81 ; 
of  discoTery,  tiiat  the  suit,  in  aid  of  which    Ocean  Ins.  Co.  v.  Fields,  2  Story,  59. 

it  is  brought,  should  be  a  civil  suit,  pend-         ''  Ante,  §  322 ;  Montague  v.  Dudroan, 

ing  in  a  domestic  court.     On  the  con-  2  Ves.  898;   Wigram  on  Discovery  (2d 

trary,  courts  of  equity  will  sustain  a  bill  ed.),  4.  5;  Attorney  General  r.  Reynolds, 

of  discovery  in  aid  of  n  civil  suit  pending  1  £q.  Abr.  131 ;  Bishop  of  London  r. 

in  a  foreign  tribunal,  if  the  suit  be  in  a  Fytche,  1  Bra  Ch.  96;  Mitf.  Eq.  PI.  by 

country  with  which  there  is  peace,  and  Jeremy,  186,  197;  Cooper,  Eq.  PI.  191, 

the  suit  do  not  interfere  with  the  known  197  ;  Leggett  v.  Postley,  2  Paige,  601 ;  2 

public  policy  of  the  country  wliere  the  Story,  Eq.  Jur.  §  1494.    The  ground,  as 

bill  is  brought.     Cooper,   Eq.  PI.  191 ;  to  writs  of  mandamus  and  writs  of  pro- 

Mitf.  Eq.  PI.  by  Jeremy,  186,  note  (7) ;  2  hibition,  seems  to  be,  that  they  are  not 

Story,  Eq.  Jur.  §  1495.  But  this  has  been  strictly  remedial  writs,  but  mandatory, 
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the  broad,  leading  facts,  but  of  any  fact,  the  answer  to  which  may 
form  a  step  in  aid  of  a  criminal  prosecution,  or  in  the  defence  of  it.^ 
§  554.  In  the  next  place,  courts  of  equity  will  not  interfere  in 
relation  even  to  civil  rights,  and  aid  them  by  a  bill  of  discovery, 
unless  those  rights  are  in  controversy,  or  are  to  be  litigated  in  the 
ordinary  tribunals  of  justice.  A  bill  of  discovery  will  not,  there- 
fore, be  sustained  in  aid  of  a  claim  or  of  a  defence  in  a  controversy 
before  arbitrators;  for  they  are  the  judges  of  the  parties'  own 

the  power  to  grant  which  is  vested  in  the  bound  to  make  the  discorery  also.  His 
Superior  Courts  of  Law,  to  be  exercised  language  is,  that  it  was  decided,  "  that 
for  great  public  purposes.  Montague  v.  where  a  person  brings  an  action  for  a 
Dudman,  2  Yes.  896.  Perhaps,  too,  it  libel,  it  follows,  as  commensurate  with 
may  be  suggested,  the  nature  of  the  pro-  the  right  to  bring  the  action,  tliat  the 
oess  in  such  cases,  as  well  as  m  that  of  a  party  who  complains  is  bound  to  give  the 
quo  uxirrunto,  presupposes  in  each  case  discovery,  which  the  defendant  at  law 
some  usurpation  or  omission  of  duty,  in  claims  to  have  by  his  bill."  On  examin- 
the  nature  of  a  charge  of  a  dereliction  of  ing  the  doctrine  held  in  the  case  in  the 
a  public  duty.  See  Attorney  General  v.  House  of  Lords,  I  cannot  find,  that  Lord 
Reynolds,  1  Eq.  Abr.  181.  In  regard  to  Eldon  has  anywhere  positively  affirmed, 
actions  at  law  for  torts,  in  general  there  that  the  plaintiff  in  the  bill  was  absolute- 
seems  no  reason  to  doubt,  that  a  bill  of  ly  entitled  to  a  discovery  of  matters 
discovery  lies  in  aid  of  snch  an  action,  as  which  would  criminate  the  defendant.  It 
well  as  in  aid  of  actions  on  contract. '  But  is  true,  that  there  are  some  intimations 
a  very  different  question  arises,  where  in  his  language  looking  that  way.  But 
the  tort  is  of  such  a  nature  as  would  in-  the  point  was  not  before  the  House ;  and 
Tolve  the  party  against  whom  the  dis-  the  sole  question  was,  whether  a  com- 
covery  is  sought,  in  a  discovery  of  ma^  mission  ought  to  go.  See  1  Bligh  (n.  s.), 
ters  indictable  or  criminating  himself.  96,  133,  134.  In  Leggett  v.  Fostley, 
In  Thorpe  v.  Macaulay,  5  Bdad.  218,  it  2  Paige,  601,  it  was  expressly  held,  that 
was  held  by  the  vice<:hancellor,  in  the  the  defendant  in  an  action  at  law  could 
case  of  a  bill  for  discovery,  and  for  a  not  compel  a  discovery  in  equity  from 
commission  to  take  the  testimony  of  wit-  the  plaintiff  at  law  in  aid  of  his  defence, 
nesses  in  aid  of  a  defence  to  an  action  at  which  would  criminate  him  or  subject 
law  for  a  libel,  and  charging  matters  him  to  an  indictment.  Mr.  Hare  (on 
criminal  and  indictable  against  the  plain-  Discovery,  116),  asserts  that  it  is  no  ob- 
tiff  in  the  action  at  law,  that  the  demur-  jection  to  a  bill  of  discovery,  that  the 
rer  was  good  to  the  discovery,  but  bad  matter  in  question  might  have  been  the 
as  to  the  commission ;  and  so  it  was  over-  subject  of  an  indictment  or  information, 
ruled.  The  same  point  seems  to  have  But  he  relies  for  this  proposition  solely 
been  held  in  Shackell  v.  Macaulay,  2  on  the  cases  in  4  Sim.  264,  and  1  Bligh  . 
Sim  &  Stu.  79;  s.  c.  2  Huss.  550,  note.  (n.  s.),  96.  But  see  Paxton  v.  Douglas, 
The  case  went  to  the  House  of  Lords,  16  Yes.  289;  s.  c.  19  Yes.  225;  Park- 
where  the  decree  ordering  a  commission  hurst  v,  Lowten,  1  Mer.  891 ;  Soutliall  v. 

was  affirmed.     The  vice-chancellor,  in    ,  Tounge,  808,  316,  817;  Glynn  v. 

Wilmot  V.  Maccabe,  4  Sim.  263,  seems  to  Houston,  1  Keen,  829. 

have  thought,  that  the  decision  before  ^  Cooper,  Eq.  PI.  191 ;    Claridge  v. 

Lord  Eldon,  and  in  the  House  of  Lords,  Hoare,  14  Yes.  65 ;  Post,  §  575,  597. 
justified  the  doctrine,  that  the  party  was 
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choice,  and  they  must  submit  to  the  inconveniences  of  such  an 
imperfect  forum.^ 

§  555.  In  the  next  place,  in  cases  of  a  purely  civil  nature,  courts 
of  equity  will  not  sustain  a  bill  for  a  discovery,  in  aid  of  a  suit 
pending  in  another  court  of  ordinary  jurisdiction,  if  that  court 
itself  can  compel  the  discovery  required ;  for,  in  such  a  case,  the 
remedy  elsewhere  is  complete,  and  the  interference  of  a  court  of 
equity  is  unnecessary  and  vexatious.  Thus,  where  a  bill,  among 
other  things,  was  filed  for  a  discovery  of  the  value  of  the  respective 
real  and  personal  estates  of  the  inhabitants  of  a  parish,  in  which 
certain  church  rates  had  been  assessed,  and  how  the  money  col- 
lected by  means  of  such  rates  had  been  disposed  of,  a  demurrer 
was  allowed ;  because  the  ecclesiastical  court,  in  which  the  suit  waa 
depending,  and  to  which  the  ordinary  jurisdiction  belonged,  was 
capable  of  compelling  the  discovery.^ 

§  556.  In  the  next  place,  courts  of  equity  will  not  lend  their  aid 
in  favor  of  a  party,  seeking  a  discovery  to  support  an  action,  which 
is  against  public  policy.^  Thus,  for  example,  where  an  action  was 
brought  to  recover  the  expenses  of  entertainments  given  by  the 
plaintiff,  under  an  agreement  with  the  defendant  to  introduce  him 
to  a  woman  of  fortune,  with  a  view  to  marriage ;  and  a  discovery  was 
sought  in  aid  of  that  action,  a  demurrer  to  the  bill  was  allowed.^ 

§  557.  So,  if  an  action  were  brought  for  expenses,  which  would 
amount  to  maintenance  at  the  common  law,  a  bill  for  discovery 
in  aid  of  it  would  be  demurrable.^  So,  if  an  action  were  brought 
to  recover  expenses  of  an  election  of  a  member  of  parliament,  a 
bill  of  discovery  in  aid  of  that  action  would  be  disallowed,  upon 
the  ground  of  being  against  public  policy,® 

§  558.  (2.)  Secondly ;  Another  objection,  which  may  be  taken 
by  demurrer  to  a  bill  of  discovery,  is,  that  it  is  brought  in  aid  of 
an  action  in  another  court,  which  action  cannot  be  sustained.^ 

1  2  Story,  Eq.  Jur.  §  1495;   Cooper,         *  King  w.  Burr,  8  Mer.  698.   See  Brooks 

Eq.  PI.  192 ;  Hare  on  Discovery,  119. 120 ;  v.  Bradley.  2  Ch.  Oa«.  95. 
Wellington  v.  Mackintosh,  2  Atk.  569;         *  Wallis  v.  Portland.  3  Ves.  494,  603; 

Street  v.  Rigby,  6  Ves.  821 ;   [London-  Cooper,  Eq.  PI.  194,  195. 
derry  Railway  Co.  v.  Leishman,  12  Beav.         •  Walsh  v.  Clive,  cited  3  Ves.  498 ; 

423.]  Cooper,  Eq.  PI.  195.   [So,  if  a  bill  for  dis- 

»  Mitf.  Eq.  PI.  by  Jeremy,  186,  187 ;  covery  in  aid  of  an  action  at  law,  discloses 

Dunn  V.  Coates,  1  Atk.  288,  289;  Coop-  the  fact  that  such  action  is  barred  by  the 

er,  Eq.  PI.  191,  192;   2  Story,  Eq.  Jur.  statute  of  limitation,  a  demurrer  will  be 

§  1495 ;  Gelston  v,  Hoyt,  1  Johns.  Ch.  547,  allowed.     Smith  v.  Fox,  6  Hare,  886.] 
S48.  T    Cooper,  Eq.  PI.  194 ;  Mitf.  Eq.  PL  by 

*  2  Stoiy,  Eq.  Jur.  §  U96.  Jeremy,  187 ;  Ante,  $  818,  319. 
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Hence,  if  the  plaintiff,  in  an  action,  filing  bis  bill  for  discovery, 
fihows  no  interest  in  tbe  subject-matter  of  the  action,  or  the  action 
itself  cannot  be  sustained  in  point  of  law  (and  upon  these  points 
a  court  of  equity  has  a  right  to  pass  judgment),  no  discovery  will 
be  allowed ;  for  a  court  of  equity  will  not  allow  its  process  to  be 
used  for  purposes  not  conducive  to  the  administration  of  substan* 
tial  rights  in  litigation  in  other  courts.  And  the  objection  may 
be  taken  by  way  of  demurrer  to  the  bill  seeking  the  discovery.^ 
Therefore,  where  a  plaintiff  filed  a  bill  for  discovery  merely,  to 
support  an  action,  which,  he  alleged  by  his  bill,  he  intended  to 
commence  in  a  court  of  common  law ;  although  by  his  allegations 
he  brought  his  case  within  the  jurisdiction  of  a  court  of  equity  to 
compel  a  discovery  ;  yet  the  court  being  of  opinion,  that  the  case 
stated  by  the  bill  was  not  such  as  could  support  an  action,  a  de- 
murrer was  allowed.^  For,  unless  the  plaintiff  had  a  title  to  re- 
cover in  an  action  at  law,  supposing  his  case  to  be  true,  he  had  no 
title  to  the  assistance  of  a  court  of  equity,  to  obtain  from  the  con- 
fession of  the  defendant  evidence  of  the  truth  of  the  case.^ 

§  559.  And  not  only  is  it  necessary  for  the  plaintiff  seeding  a 
discovery  in  aid  of  an  action  at  law,  to  show  upon  the  face  of  the 
bill,  that  the  action  is  maintainable  ;  but  also,  that,  upon  the*  state 
of  the  pleadings,  the  discovery  would  be  material  to  sustain  his  side 
of  the  issues  raised  thereby.^  The  nature  of  the  action  should  ap- 
pear with  reasonable  certainty,  so  as  to  enable  the  court  to  see  the 
pertinency  of  the  discovery ;  although,  generally,  the  court  will 
presume  the  suit  at  law  to  be  regularly  commenced,  where  a  right 
to  sue  appears.^ 

1  Ck>oper,  Eq.  PI.  194 ;  Hare  on  Dis-  was  allowed ;  because  the  court  was  of 

coyeiy,  48-46 ;  Mitf.  Eq.  Pi.  by  Jeremy,  opinion,  the  case  would  not  support  the 

194.    Kensington  u.  Mansell,  IS  Ves.  240 ;  action."  Where  the  want  of  a  good  cause 

Rondeau  v.  Wyatt,  8  Bro.  Ch.  154 ;  Ma-  of  action  is  apparent  on  the  face  of  the 

caulay  v.  Sliackeil,  1  Bligh  {v.  &.),  120.  bill,  it  must  properly  be  taken  by  demur- 

^  Debigge  v,  Howe,  cited  8  Bro.  Ch.  rer,  and  not  by  plea;  and  if  taken  by 

166;  Mitf.  Eq.  PI.  by  Jeremy,  187,  188;  plea,  the  plea  will  be  overruled.    Twed- 

Cooper,  Eq.  PI.  194-196 ;   Ante,  §  819.  dell  v.  Tweddell,  cited  Mitf.  Eq.  PL  by 

The  case  of  Debigge  v.  Howe,  is  very  Jeremy,  284 ;  Hare  on  Discovery,  43,  44. 
shortly  cited  in  8  Bro.  Ch.  166,  as  follows :         •  Mayor  of  London  v.  Levy,  8  Ves. 

"  In  Debigge  v.  Howe,  1782,  Col.  Debigge  398 ;    Mitf.   Eq.    PI.    by  Jeremy,    187 ; 

filed  a  bill  against  Lord  Howe,  stating.  Cooper,  Eq.  PI.  194 ;  Hare  on  Discovery, 

that  he  had  done  services  for  govern-  48 ;  Ante,  §  318,  319 ;  Lousada  v.  Temp- 

ment,  and  that  Lord  Howe  had  contracted  lar,  2  Russ.  664 ;  Ante,  §  200,  261,  319. 
to  pay  him,  and  praying  a  discovery  in         ^  Macaulay  o.  Shackell,  1  Bligh  (n.  %.), 

order  to  found  an  action  at  law.    Lord  96,  120. 
Howe  filed-  a  demurrer,  and  the  demurrer         *  Cowan  v.  Phillips,  8  Anst  843. 
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§  660.  The  bill  should  also  state  that  the  suit  is  either  com- 
menced, or  contemplated  to  be  commenced,  in  regard  to  the  sub- 
ject-matter of  the  bill  of  discovery ;  otherwise  it  is  demurrable. 
For  it  is  a  general  rule,  that  every  bill  of  discovery  must  allege 
that  the  disco ver)*^  is  sought  in  aid  of  some  judicial  proceeding, 
commenced,  or  at  least,  contemplated  ;  and  courts  of  equity  do  not 
lend  their  aid  to  gratify  mere  curiosity,  or  to  ascertain  facts  not 
connected  with  the  purposes  of  the  administration  of  justice.^ 

§  561.  Hence  the  importance,  in  a  bill  for  discovery,  of  the 
plaintiff's  unfolding  so  much  of  his  title  in  the  action  at  law,  as  is 
sufficient  to  establish  that  it  is  such  as,  if  made  out,  will  constitute 
a  good  foundation  of  the  action.*  Not,  that  it  is  necessary,  that 
the  discovery  asked  should  be  such,  as  to  reach  all  the  points  of 
fact  involved  in  the  proof  and  support  of  that  title  ;  for,  it  seems, 
that  a  bill  of  discovery  \rtll  He  to  establish  any  fact45  in  support  of 
the  action,  although  that  discovery  may  not  include  all  the  facts 
necessary  to  support  it.' 

§  562.  Where  it  is  merely  doubtful,  whether  the  action  at  law 
is  maintainable  or  not,  and,  a  fortiori,  where  it  is  a  measuring 
cast,  and  upon  the  cases  at  law  the  action  is  maintainable,  a  court 
of  equity  will  sustain  a  bill  of  discovery  in  aid  of  the  action ;  for 
it  will  not  undertake,  in  circumstances  of  this  sort,  to  deny  to  the 
plaintiff  an  opportunity  of  taking  the  opinion  of  the  court  of  law 
upon  his  case ;  and  it  would  take  the  law  to  be  as  it  has  been  held, 
until  the  courts  of  law  have  revised  it.* 

§  563.  In  regard  to  a  plaintiff,  seeking  the  aid  of  a  court  of 
equity  to  assist  a  defence  to  an  action,  brought  against  him  at  law, 
similar  considerations  will  apply.  He  must  clearly  show,  upon  the 
face  of  his  bill,  that  the  defence  would  be  good  to  the  action  at 
law ;  for,  otherwise,  the  aid  of  a  court  of  equity  would  be  utterly 

»  Cardale  v  Watkins,  6  Mad  18;  »  Cooper,  Eq.  PI.  196,  196;  Mitf.  Eq. 
Mitf .  Eq.  PI.  by  Jeremy,  186 ;  Cooper,  PI.  by  Jeremy,  9,  806,  307 ;  Brereton  i?. 
Eq.  PI.  191,  192 ;  2  Story,  Eq.  Jiir.  Gamul,  2  Atk.  241  ;  Finch  v.  Finch,  2 
§  1496;  Hare  on  Discovery,  110-119;  Ves.  491 ;  Hare  on  Discovery.  110 ;  Wi- 
Ante,  §  821.  [If  a  bill  seeks  a  discovery,  gram  on  Discovery,  4,  5,  25;  Ante,  §  319, 
and  also  relief  which  the  court  has  no  note.  See  Hare  on  Discovery,  45,  46, 
power  to  grant,  the  defendant  may  demur  which  seems  contrary;  but  the  author- 
to  the  whole  bill,  if  it  do  not  aver  that  a  ity  there  cited  does  not  support  the  state- 
suit  at  law  is  pending,  or  is  about  to  be  ment  of  Mr.  Hare. 

brought,  in  which  a  discovery  may  be         ♦  Rondeau  r.  Wyatt,  3  Bra  Ch.  164 ; 

material.     Mitchell  i^.   Green,  10  Met.  Mant  v.  Scott,  8  Price,  477;  Hare  on 

101.1  DiBcovery,  43-45. 

a  Mitf.  Eq.  PI.  by  Jeremy,  187. 
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nagatory.^  But  it  does  not  seem  necessary,  that  he  should  show 
that  the  action  itself  is  sustainable  at  law,  or  that  he  has  an  inter- 
est in  the  action ;  for  the  latter  may  be  presumed  in  his  favor, 
since  he  is  a  defendant ;  and  the  former  may  be  negatived  by  him, 
as  one  point  of  defence,  and  yet  it  might  be  unsafe  for  him  to  rely 
on  that  alone,  as  the  coui-t  of  law  might  rule  it  against  him.^  It 
will  be  sufficient,  therefore,  for  him  to  show  that  the  point  is,  or 
may  be,  material  to  his  defence,  although  not  the  sole  point  of  his 
defence.  The  party  must  also  state  upon  the  face  of  his  bill,  not 
only  that  the  discovery  is  in  aid  of  a  defence  good  at  law,  but  also 
what  it  is ;  and  that,  upon  the  state  of  the  pleadings,  the  defence 
is  actually  set  up,  and  the  discovery  is  material  upon  the  state  of 
the  pleadings ;  for,  otherwise,  the  discovery  would  be  merely  im- 
pertinent.^ 

§  564.  The  objections,  hereinbefore  stated,  to  a  bill  of  discovery, 
brought  either  by  the  plaintiff,  or  by  the  defendant,  to  an  action  at 
law,  in  aid  of  his  action  or  defence,  may  be  resolved  into  a  more 
general  ground  of  demurrer ;  namely,  that  the  discovery  is  imma- 
terial. For  immateriality,  in  its  broader  sense,  includes  not  only 
cases  where  the  evidence,  if  discovered,  would  be  irrelevant  at  the 
contemplated  trial,  but  also  cases  where  the  evidence  would  be  nu- 
gatory, if  admitted,  because  there  is  no  proper  cause  of  action.  But, 
generally,  immateriality  is  used  in  its  more  restrained  sense,  as 
synonymous  with  irrelevancy .* 

§  565.  It  may  be  affirmed  to  be  a  general  doctrine  in  equity, 
that,  as  the  object  of  the  court  in  compelling  a  discovery  is, 
either  to  enable  itself,  or  some  other  court,  to  decide  on  matters 
in  dispute  between  the  parties,  the  discovery  sought  must  be 
material,  either  to  the  relief  prayed  by  the  bill,  or  to  some  other 
suit  actually  instituted,  or  capable  of  being  instituted.     If,  there- 

1  Martin  v.  NicollSi  8  Sim.  468 ;  Hare  cation  is  after  a  rerdict,  the  bill  will  ordi- 

on  Discovery,  43,  44 ;  Mitf.  Eq.  PI.  by  narily  be  demurrable ;  for  it  then  cornea 

Jeremy.  233,  234.    See  Ante,  §  259.  too  late.    Duncan  v.  Lyon,  8  Johns.  Ch. 

*  Hare  on  Discorery,  44,  45.  351 ;  Hare  on  Discovery,  112-114;  Whit- 

*  Macaulayr.  Shackell,  1  Bligh(N.  s.),  more  v.  Thornton,  8  Price,  241,  248; 
96, 120.  See  Thorpe  v.  Hughes,  8  Myl  Mitf.  Eq.  PI.  by  Jeremy,  131, 132.  There 
&  Cr.  742.  It  is  obvious  that,  to  main-  must  be  a  special  circumstance  to  justify 
tain  a  bill  for  a  discovery,  it  is  necessary  the  interposition  of  a  court  of  equity 
to  show  that  the  discovery,  if  made,  can  after  a  verdict  at  law.  Ibid. ;  Field  o. 
he  used  in  a  suit  at  law.    Therefore,  if  Beaumont,  1  Swanst.  204,  209. 

it  should  appear  that  the  case  has  been  ^  Hare  on  Discovery,  157;  160,  161 ; 
already  decided  at  law,  as,  if  the  appli-    Mitf.  Eq.  PL  by  Jeremy,  107, 191, 192. 
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fore,  the  plaintiff  does  not  show  by  his  bill  such  a  case,  as  ren- 
ders the  discovery  which  he  seeks  material  to  the  relief,  if  he 
prays  relief;  or  does  not  show  a  title  to  soe  the  defendant  in 
some  other  court ;  or  that  he  is  actually  involved  in  litigation 
with  the  defendant ;  or  is  liable  to  be  so  ;  and  does  not  also  show 
that  the  discovery,  which  he  prays,  is  material  to  enable  him  to 
support  or  defend  a  suit,  he  shows  no  title  to  the  discovery,  and, 
consequently,  a  demurrer  will  hold.*  Therefore,  where  a  bill, 
filed  by  a  mortgagor  against  a  mortgagee  to  redeem,  sought  a  dis- 
covery whether  the  mortgagee  was  a  trustee,  a  demurrer  to  the 
discovery  was  allowed.  For,  as  there  was  no  trust  declared  upon 
the  mortgage,  it  was  not  material  to  the  relief  prayed,  whether 
there  was  any  trust  reposed  in  the  defendant  or  not.*  So,  where 
a  bill  was  filed  by  a  lord  of  a  manor,  praying,  amongst  other 
things,  a  discovery  whether  a  person,  applying  to  be  admitted  as 
a  tenant,  was  a  trustee,  the  defendant  demurred,  it  being  wholly 
immaterial  to  the  plaintiff^s  case  whether  the  defendant  was  a 
trustee  or  not.* 

§  566.  And  where  a  bill  was  brought  for  a  real  estate,  and 
sought  a  discovery  of  proceedings  in  the  ecclesiastical  court  upon 
a  grant  of  administration,  the  defendant  demurred  to  that  dis- 
covery, the  proceedings  in  the  ecclesiastical  court  being  irnma* 
terial  to  the  plaintiff's  case.^  Again,  where  a  bill  to  establish  an 
agreement  for  a  separate  maintenance  for  the  defendant's  wife, 
prayed  a  discovery  of  ill  treatment  of  the  wife,  to  make  her  re- 
cede from  the  agreement,  the  defendant  demurred  to  the  dis- 
covery, which  could  not  be  material  to  the  case  made  by  the  bill.* 

§  567.  But,  in  general,  if  it  can  be  supposed  that  the  discovery 
may  in  any  way  be  material  to  the  plaintiff  in  the  support  or  de- 
fence of  any  suit,  the  defendant  will  be  compelled  to  make  it.* 
Thus,  where  a  bishop  filed  a  bill  against  the  patron  of  a  living 
and  a  clerk  presented  by  him,  to  discover  whether  the  clerk  had 
given  a  bond  of  resignation,  and  the  patron  demurred,  because 
the  discovery  either  was  such  as  might  subject  him  to  penalties 
and  forfeitures,  or  it  was  immaterial  to  the  plaintiff,  the  demurrer 

»  Mitf.  Eq.  PI.  by  Jeremy,  107,  191,  «  Ibid. 
192,  and  cases  there  cited ;  Cooper,  Eq.  *  Ibid. 
PI.  198,  199.  •  Mitf.  Eq.  PI.  by  Jeremy,  193;  [Peck 

«  Mitf.  Eq.  H.  by  Jeremy,  192.  v.  Aahley,  12  Met.  481.] 

»  Mitf.  Eq.  PI.  by  Jeremy,  192,  198; 
Hare  on  Discovery,  161. 
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was  overruled ;  the  court  declaring  a  clear  opinion,  that  the  bond 
was  not  simniacal ;  but  conceiving  that  the  discovery  might  be 
material  to  support  a  defence  to  a  quare  impedit^  upon  this 
ground,  that  the  bond  put  the  clerk  under  the  power  of  the 
patron,  in  derogation  of  the  rights  of  the  ordinary.^ 

§  568.  It  may  be  added,  that  this  objection  of  immateriality 
may  be  to  the  whole  bill,  or  to  a  part  of  the  bill,  or  to  a  part  only 
of  the  interrogatories,  or  to  a  particular  defendant  only.  The  lat- 
ter case  may  often  occur,  where  a  defendant  is  a  mere  formal  paity, 
and  where  many  of  the  interrogatories  and  statements  in  a  bill  of 
discovery  may  be  wholly  irrelevant  as  to  him.  In  such  a  case,  he 
may  demur  to  the  immaterial  statements  and  interrogatories  as  to 
himself.^ 

§  669.  (8.)  Thirdly.  Another  objection  which  may  be  taken 
by  demurrer  to  a  bill  of  discovery,  is,  that  the  bill  is  brought  by 
or  against  persons  who  are  not  parties  to  the  action  at  law.' 
Therefore,  where  a  bill  of  discovery  was  brought  by  the  defend- 
ants in  an  action  at  law,  founded  on  their  acceptance  of  a  bill 
drawn  by  one  of  their  customers,  for  his  own  accommodation  on 
them,  and  the  customer  was  joined  with  them  as  a  plaintiff  in  the 
bill  of  discovery,  a  demurrer  for  that  cause  was  allowed ;  for  the 
only  parties  to  the  action  at  law  were  the  holder  on  one  side,  and 
the  acceptors  on  the  other  side;  and  the  holder  was  a  mere 
stranger  to  the  drawer  of  the  bill,  and  sought  no  remedy  against 
him,  and  had  nothing  to  do  with  the  private  transactions  or  in- 
terests between  the  acceptors  and  their  customer.     The  case, 

1  Mitf.  Eq.  PI.  by  Jeremy,  198,  and  can  be  of  no  avail  for  the  purposes  for 

note.     But  probably  such  a  demurrer  which  the  same  are  sought  in  and  by  the 

would  now  be  sustained,  as  such  bonds  said  bill ;  wherefore/'  &c. 
have  been  held  to  be  simoniacal.  Cooper,         ^  Hare  on  Discovery,  169,  160,  161; 

Bq.  PI.  194,  200 ;  s.  p.  Parkhurst  v.  Low-  Agar  v.  Regent's  Canal  Co.  Cooper,  212, 

ten.    1    Mer.  391 ;    Southall  u.  ,  215.    The  defendant  may  decline  also  ip 

Younge,  308,  316.    In  Wright  v.  Plump-  his  answer  to  answer  particular  interroga^ 

tre,  3  Mad.  486,  there  was  a  demurrer  for  tories ;  and  if,  as  to  him,  they  are  imma- 

immateriality    in    the    form    following:  terial,  an  exception  for  insufficiency  in 

"  that  the  said  complainants  hare  not,  by  the  answer  will  be  overruled.    Agar  v, 

their  said  bill,  made  snch  a  case  as  enti-  Regent's  Canal  Co.   Cooper,  212,  215 ; 

ties  them  to  any  discovery  touching  the  Richardson  v,  Hulbert,  1  Anst.  65 ,  Ry- 

matters  contained  in  the  said  bill,  or  of  bott  r.  Barrell,  2  Eden,  138,  1:34. 
any  such  matters,  or  to  the  production         *  Irving  v.  Thompson,  0    Sim.    17; 

thereby  sought  to  be  obtained ;  and  that  Kerr  v,  Rew,  10  Sim.  370;  Glyn  r.  Soares, 

fQch  discovery  and  production  are  wholly  8  Myl.  &  K.  450, 468,  469 ;  Queen  of  Por- 

immaterial  to  the  said  complainants,  and  tngal  o.  Glyn,  1  West  IL  L.  258,  270. 
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therefore,  was  a  clear  misjoinder  of  a  party  as  plaintiff,  who  had 
no  interest  in  the  suit.^  The  same  principle  will  apply  to  a  like 
bill  of  discovery,  where  a  person  is  made  a  defendant  to  the  bill, 
who  is  not  a  party  to  the  action  at  law ;  for  a  discorery  by  such 
person  cannot  be  truly  said,  in  ordinary  cases,  to  be  material  for 
the  purpose  of  the  defence  at  law.^  A  discovery  by  him  can  be 
material  only  in  the  event  of  the  suit  being  jso  constituted,  as  to 
raise  a  question  as  to  the  equities  between  the  parties.^ 

§  570.  (4.)  Fourthly.  Another  objection,  which  may  be  taken 
by  demurrer  to  a  bill  of  discovery,  is,  that  the  defendant  has  no 
interest  in  the  subject-matter  of  the  controversy,  and  is  a  mere 
witness.  Under  such  circumstances,  as  we  have  already  seen,^  he 
is  not  generally  compellable  to  answer  to  a  bill  of  discovery,  for 
such  a  bill  can  only  be  to  gain  evidence  ;  and  the  answer  of  such 
a  defendant  cannot  be  read  against  any  other  person,  and  not  even 
against  another  defendant  to  the  same  bill.^  There  are  some  ex- 
ceptions to  this  general  rule,  which  have  been  already  stated,  and 
need  not  here  be  repeated.^  (a)     If,  however,  the  bill  should 

^  Gljn  r.  Soares,  8  Myl.  &  K.  450,  an  action  at  law  brought  in  the  name  of  the 

469-472;   Ante,  §  609;   Post,  §  610  a;  agent,  who  procured  a  policy  in  his  own 

Queen  of  Portugal  v,  Qlyn,  1  West  H.  L.  name  for  his  principal,  he  held  that  the 

258,  276.  principal  might  be  made  a  party  to  a  bill 

2  Glyn  V.  Soares,  8  Myl.  &  K.  450, 467,  of  discovery  in  aid  of  the  defence  by  the 

469.    Post  V,  Boardman,  10  Paige,  580.  underwriter,  althougli  he  was  not  a  party 

In  Irring  v.  Tliompson,  9  Sim.  17,  the  to  the  suit,  and  might  be  a  witness  for 

same  doctrine  was  held.     And  it  was  the  underwriter.    But  this  decision  was 

af&rmed  by  Lord  Cottenham  in  Kerr  v.  overruled  by  the  House  of  Lords  as  above 

Rew,  10  Sim.  370,  and  by  the  House  of  stated.    See  also  Ante,  §  226  a. 
Lords  in  tlie  Queen  of  Portugal  v.  Glyn,         >  Glyn  v.  Soares,  8  Myl.  &  K.  450, 

1  West  H.  L.  258,  276 ;  s.  c.  7  CI.  &  Fin.  468.  469,  and  cases  before  cited. 
466.     In  Glyn  v.  Soares,  1  Y.  &  Coll.         «  Ante,  §  231,  282,  262,  825 ;  Hare  on 

644,  Lord  Abinger  ruled  the  contrary,  Discovery,  68-86. 
and  held  that  a  party  in  interest  m  the         *  Mitf.  Eq.  PI.  by  Jeremy,  186;  Cooper, 

suit,  though  not  a  party  to  the  suit  at  Eq  PI.  200 ;  Hare  on  Disco veiy,  68,  70- 

law,  might  be  made  a  party  to  a  bill  of  72;  Ante,  §  281,  282. 
discovery,  although  he  might  be  used  as         *  Ante,  §  285,  828,  519 ;  Hare  on  Dis- 

a  witness.    Thus,  for  example,  in  case  of  covery,  83-88 ;  Cooper,  Eq.  PI.  201,  202. 

(a)  In  Orr  v.  Diaper,  4  Ch.  D.  92,  an  be,  at  most,  only  witnesses,  and  not  pai>> 
action  for  discovery  was  brought  against  ties,  in  the  action  to  be  brought  against  the 
ship-owners  who  had  shipped  goods  to  go  consignor,  when  ascertained,  and  that  the 
abroad,  bearing  counterfeits  of  the  plain-  defendants  had  no  interest ;  and  the  state- 
tiffs'  trade-marks,  in  order  to  obtain  the  ment  of  claim  only  alleged  tliat  '*  the  dis- 
name  of  the  consignor  from  whom  the  covery  sought  in  this  action  was  sought 
goods  were  received.  In  that  case  it  was  in  aid  of  proceedings  in  contemplation  by 
clear  that  the  defendants  would  probably  the  piaintiflk,  to  restnUn  the  piracy  of. 
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state,  that  the  defendant  has,  or  claims  an  interest,  a  demurrer 
will  not  lie ;  but  the  objection  must  be  taken  in  another  form,  by 
a  plea,  or  by  a  disclaimer.^  And  here  again,  it  may  be  remarked, 
that  if  the  bill  allege  an  interest  in  the  defendant,  that  interest 
must  be  set  forth  with  reasonable  certainty ;  otherwise,  the  bill 
of  discovery  will  be  demurrable  for  that  cause  alone.^ 

§  571.  (5.)  Fifthly.  Although  both  the  plamtiff  and  the  de- 
fendant  may  have  an  interest  in  the  subject  to  which  the  dis- 
covery required  is  supposed  to  relate ;  yet,  as  we  have  seen,'  there 
may  not  be  that  privity  of  title  between  them,  which  will  give  to 
the  plaintiff  a  right  of  discovery  against  the  defendant.  In  such 
a  case  a  demurrer  will  lie.^  Thus,  where  a  bill  was  filed  by  a 
person  claiming  to  be  the  lord  of  a  manor,  against  another  person, 
also  claiming  to  be  the  lord  of  the  same  manor,  and  praying, 
among  other  things,  a  discovery,  in  what  manner  he  derived  title 
to  the  manor ;  a  demurrer,  because  the  plaintiff  had  shown  no 
right  to  the  discovery,  was  allowed.*  For,  in  general,  as  we  shall 
presently  see  more  fully,  where  the  title  of  the  defendant  is  not 
in  privity,  but  is  inconsistent  with  the  title  made  by  the  plaintiff, 
the  defendant  is  not  bound  to  discover  the  evidence  of  the  title, 
under  which  he  claims.^ 

§  572.  (6.)  Sixthly.  And  this  leads  us  to  the  more  general 
rule  in  equity,  that  a  plaintiff  is  only  entitled  to  a  discovery  of 
what  appertains  to,  or  is  necessary  for  his  own  title  ;  and  he  has 
no  right  to  pry  into  the  title  of  his  adversary.^     Hence,  upon  every 

1  Mitf.    Eq.    PI.   by  Jerem j,    188 ;  •  Mitf.  Eq.  PL  by  Jeremy,  190,  191  ; 

Cooper,  Eq.  PI.  200.   201 ;   Fenton   v.  Ivy  ».  Kekewick,  2  Ves.  Jr.  679. 

Hughes,  7  Ve».  291.  "^  Cooper,  Eq.  PI.  197 ;  Mitf.  Eq.  PL 

«  Cooper,  Eq.  PI.  202 ;  Mayor  of  Lon-  by  Jeremy,  190, 191 ;  Id.  9, 52,  63 ;  Hare 

don  V.  Levy,  8  Yes.  898,  405;   Ante,  on  Discovery,  di.  4,  p.  188-194 ;  Shaftes- 

§  248.  bury  v.  Arrowsmith,  4  Yes.  71 ;  Wigram 

'  Ante,  §  262,  824.  on  Discovery,  Ist  ed.,  p.  18-21,  §  18-27 ; 

«  Mitf.  Eq.  PI.  by  Jeremy,  189.  Id.  p.  23-34,  §   84-46 ;    Id.  p.  90-127, 

•  Adderley  v.  Sparrow,  cited  Mitf.  Eq.  {  143-180 ;  Wigram  on  Points  of  Dis- 

Pl.  by  Jeremy,  189, 190  ;  Cooper,  Eq.  PI.  covery .  2d  ed.  p.  46-280,  §  82-341 ;  Id.  p. 

197.  246-261,  §  842-424 ;  Adams  v.  Fisher,  8 

their  tickets ;  and  that  the  proceedhigs  sons  gnilty  of  the  piracy,  which  the  plain- 

oontemplated  could  not  be  maintained  tiffs  did  npt  know,  and  could  not  other- 

wiihont  the  discovery  sought."    But  the  wise  ascertain,  it  would  be  a  denial  of 

court  considered  that  the  position  of  the  Justice  if  means  could  not  be  found  to 

defendants  as  shippers  was  diflerent  from  assist  the  plaintiffs,  and  that  the  action 

that  of  mere  witnesses,  and  that,  as  the  would,  therefore,  lie.    See,  also,  Dixon  v. 

defendants  most  know  who  were  the  per^  Enoch,  L.  B.  13  Eq.  894. 
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bill  of  discovery,  the  defendant  has  a  right  to  resist,  by  demurrer, 
any  inquiries,  which  call  upon  him  to  disclose  the  nature  and  char- 
acter of  his  own  title  to  the  subject-matter  of  the  controyersy. 
The  doctrine  has  been  well  summed  up  in  two  propositions  by  a 
learned  author.  (1.)  It  is  the  right,  as  a  general  rule,  of  a  plain- 
tiff in  equity,  to  exact  from  the  defendant  a  discovery  upon  oath 
as  to  all  matters  of  fact,  which,  being  well  pleaded  in  the  bill,  are 
material  to  the  proof  of  the  plaintiff's  case  about  to  oome  on  for 
trial,  and  which  the  defendant  does  not,  by  his  form  of  pleading, 
admit.  (2.)  The  right  of  a  plaintiff  in  equity  to  the  ben,efit  of 
the  defendant's  oath,  is  limited  to  a  discovery  of  such  material 
facts  as  relate  to  the  plaintiff's  case ;  and  does  not  extend  to  a  dis- 
covery of  the  manner  in  which  the  defendant's  case  is  to  be  exclu- 
sively established,  or  to  evidence,  which  relates  exclusively  to  the 
defendant's  case.^  (a)  These  propositions  seem  equally  true, 
whether  the  bill  be  for  discovery  only,  or  for  discovery  and  relief.* 

Mjl.  &  Cr.  626,  644,  646 ;  Post,  §  859.  so  well  reward  the  profound  examhuttiMi 

[In  MasiachuBetts,  the  English  rule  on  of  students.    It  abounds  in  acute  ojiwer- 

this    subject    is    held    not   applicable,  rations,  and  is  equally  remarkable  for 

Adams  o.  Porter,  I  Cush.  170.]  its  learning  and  abilitj.     The  leading 

^  Wigram  on  Discorery,  1st  ed.  21,  object  of  his  treatise  is  to  assail  the  de- 

22,  111,  lis,  147,  149;  Id.  (2d  ed.  Ion-  dsion  of  the  court  in  Hardman  v.  EUames, 

don,  1840),  p.  15,  §  26,  27 ;  Id.  p.  46,  261.  6  Sim.  640 ;  a.  c.  2  Mjl.  &  K.  7.%  where 

The  language  of  these  propositions  is  not  it  was  held,  that  if  a  defendant  in  his 

exactly  the  same  in  both  editions.    I  answer,  states  the  purport  and^eflect  of  a 

haye  here  followed  that  of  the  second  document,  which  is  evidence  only  of  his 

edition.  •  [See  Haskell  v.  Haskell,  3  Cush.  (the  defendant's)  case,  and  also,  in  his 

640. 1  answer,  refers  to  such  a  document  as  in 

'  Wigram  on  Discovery,  2d  ed.  p.  6,  his  possession,  the  plaintiff  has  a  ri^^ 
6,  §  11 ;  Id.  1st  ed.  p.'6, 6.  Mr.  Wigram's  on  motion,  to  have  it  produced  for  his 
learned  work,  entitled  "Points  on  the  inspection,  although  it  does  not  relate 
Law  of  Discovery,"  is  principally  em-  to  his  (the  plaintiffs)  own  title.  The 
ployed  in  discussing  and  elucidating  these  learned  author  supposes  this  decision  to 
propositions.  It  has  already  reached  a  be  at  variance  with  the  rule  in  eqnity, 
second  edition,  which  contains  a  thorough  that  a  plaintiff  is  not  entitled  to  a  dis- 
revision  of  the  text,  and  a  very  full  ex  covery  of  the  defandant's  title,  or  the 
position  of  the  recent  authorities.  There  proofs  of  it.  Mr.  Wigram  has  fully  corn- 
are  few  professional  works  which  will  mented  on  all  the  cases.    See  Sampson 

(a)  On  the  other  hand,  the  rights  of  a  twer  fully,  yet  he  may  be  required  to 

defendant  who  flies  interrog;}itories  for  answer  further  with  respect  to  all  matters 

the  examination  of  the  plaintiff,  stand  which  tend    to  destroy  his   own  case, 

en  a  somewhat  different  footing.    For  though  not  with  respect  to  matters  whidi 

while  the  plaintiff,  in   answering  such  tend  to  support  it    See  Hoffinan  v,  Po»> 

interrogatories,  is  subject  to  the   rule  till,  L.  B.  4  Ch.  678 ;  Commissioners  of 

that,  if  bound  to  answer,  he  must  an-  Sewers  «.  Glasse,  L.  B.  16  Eq.  802. 
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§  573.  Upon  this  ground,  where  a  bill  was  filed  by  an  heir  ex 
parte  matema  against  a  general  devisee  and  executor,  who  had 
completed,  by  a  conveyance  to  himself,  a  purchase  of  some  real 
estate,  contracted  for  by  the  testator  after  the  date  of  his  will, 
alleging,  that  there  was  no  heir  ex  parte  patema^  but  that  the 
devisee  set  up  a  title  under  a  release  from  his  father,  as  heir  ex 
parte  patema  of  the  testator ;  and  praying  a  conveyance  to  the 
plaintiff;  and  seeking  a  discovery  in  what  manner  the  father 
claimed  to  be  heir  ex  parte  patema^  and  fJie  particulars  of  the 
pedigree,  under  which  he  claimed ;  a  demurrer  to  the  discovery 
was  allowed.^ 

§  574.  So,  where  a  bill  was  filed  by  l^atees,  whose  legacies 

V.  Swettenfaam,  6  ACad.  16 ;  Compton  v.  ia,  that  the  defendant  may  set  forth  a 
Grey,  1  Y.  &  Jer.  164 ;  Wilson  c^.  Fonter,  schedule  of  the  documents.    Can  you  ex- 
Younge,  260, 282 ;  Sparke  v,  Montriou,  1  oept,  because  he  lias  set  out  the  docu- 
T.  &  Coll.  108 ;  Hardman  v.  EUames,  2  ments  in  the  schedule  instead  of  in  the 
MyL  &  K.  782.    In  the  recent  case  of  bill  ?    Tou  did  not  ask  that  they  should 
Adams  p.  f*isher,  3  Myl.  &  Cr.  626,  648,  be  set  out  in  the  bill.    If  that  had  been 
649,  Lord  Cottenham  affirmed  the  doc-  asked,  the  defendant  must  hare  defended 
trine  held  in  Hardman  v,  Eilames.    On  himself  in  the  regular  way,  and  shown 
that  occasion  his  lordship  said :  "  As  to  that  he  was  not  obliged  to  comply  with 
Hardman  v.  Eilames,  it  is  not  yery  perti-  your  demand.    But  if  the  defendant  sets 
Dent  to  the  present  case.  It  was  certainly  them  out  in  the  schedule  to  his  answer, 
no  new  decision,  and  I  was  rery  much  the  question  is,  upon  the  whole  record, 
surprised  to  hear  any  one  treat  it  as  such ;  whether  the  plaintiff  has  such  an  interest 
and  when  I  came  to  look  into  the  doo-  in  them  as  entities  him  to  call  for  their 
trines  laid  down  in  the  books,  I  felt  no  production  ^ "    In  the  same  case  (p.  644- 
doubt  upon  the  subject.    Where  a  party  647),  the  Lord  Chancellor,   in  anotlier 
has  thought  proper  to  put  his  defence  passage,  fully  admitted  the  general  doc. 
upon  a  particular  document,  he  himself  trine  contained   in    Mr.  Wigram's  two 
having  introduced  it  and  put  it  forward,  propositions.  Mr.  Wigram,  in  tlie  second 
he  cannot  be  permitted  to  make  any  edition  of  his  work  has  commented  at 
representation  of  it,  however  unfounded,  large  on  all  the  bearingis  of  this  case, 
which  he  pleases ;  but  the  plsintifif  is  His  observations  are  too  long  to  be  in- 
entitled  to  see,  whether  the  defendant  serted  here;   and   any    abridgment  of 
has  rightly  stated  it.    It  is  because  the  them  would  have  a  tendency  to  impair 
defendant  chooses  to  make  it  part  of  his  the  force,  and  obscure  the  clearness  of 
answer,  that  the  plaintiff  is  entitled  to  his  reasoning.    The    learned   reader  is 
aee  it ;  not  because  the  plaintiff  has  an  therefore  referred  to  them  in  the  original 
interest  in  it.    The  principle  is,  that  a  work.    Wigram  on  Discovery  (2d  ed.) 
defendant  shall  not  avail  himself  of  that  p.  91-110,  §  164-173;  Post,  §  869,  and 
mode  of   concealing  his  defence.    But  note.    [The  case  of  Adams  v,  Fisher  was 
whether  that  decision  be  right  or  wrong,  somewhat  questioned  in  the  late  case  of 
it  is  quite  distinct  from  the  present  case.  Swinbome  v.  Nelson,  16  Beav.  416.  | 
I  apprehend  it  is  a  mistake  to  say,  that         ^  Ivy  o.  Kekewick,  2  Ves.  Jr.  679 ; 
the  documents  scheduled  are  part  of  the  Mitf.  £q.  PL  by  Jeremy,  191.    See  Kim- 
answer  ;  the  schedule  itself  is  part  of  berly  v.  Sells,  8  Johns.  Ch.  472. 
the  answer.   All  that  the  plaintiff  asks 
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were  charged  on  real  estate,  for  a  discovery  and  production  of  a 
deed,  by  which,  it  was  alleged,  the  real  estates  were  limited  to 
uses,  under  which  the  testator  was  a  tenant  in  tail  only ;  but  from 
which,  as  the  plaintiff  insisted,  it  would,  if  produced,  appear,  that 
a  small  portion  only  of  the  estate  was  so  settled,  and  that  of  the 
residue  the  testator  was  seised  in  fee ;  a  demurrer,  on  the  ground 
that  the  deed  in  question  related  to  the  defendant's  title,  and  that 
the  plaintiff  had  no  interest,  was  allowed.^ 

§  574  a.  Even  an  heir-at-law  has  not  a  right  to  the  inspection 

1  Wilson  V.  Fonter,  Yoiinge,  280.  Mr.  In  Bowman  v,  Ljgon,  1  Anst  1,  Lord 

Wigram  on  Disooreiy  (1st  ed.  90-146 ;  Chief  Baron  Eyre  said,  that  the  rule  of 

Id.  2d  ed.  1840,  p.  46-846)  has  collected  Lord  Hardwicke  went  yery  far,  and  he 

the  authorities  bearing   on   this  point,  should  not  be  inclined  to  follow  it  to  tliat 

Mr.  Chancellor  Kent,  in   Kimberly   v,  extent,  without  examining  further  into 

Sells,  8  Johns.  Ch.  467,  472,  held,  that  (a  the  authority  of  the  deciaion.    Mr.  Hare 

bona  JUU  purchaser,  in  possession  of  an  has  fully  discussed  the  subject,  and  has 

estate,  is  entitled  to  a  discorery  of  the  arrived  at  a  conclusion  somewhat  differ- 

grounds  on  which  his  title  is  sought  to  ent  from  that  of  Mr.  Wigram.    A  dia- 

be  impeached  by  the  defendants  in  the  tinction  seems  taken  in  some  of  the  cases 

bill,  who  are  attempting  to  sell  the  land  between  the  right   of   the   plaintiff  in 

of  the  bona  fide  purchaser,  as  the  land  of  equity,  when  he  is  the  defendant  in  the 

another,  under  whom  he  derived  title,  suit  at  law,  to  insist  upon  a  discoveiy. 

He  relied  on  the  case  of  Metcalf  v.  Her-  whether  the  defendant  in  the  bill  has  any 

vey,  1  Yes.  248,  240,  where  Lord  Hard-  title,  and  the  nature  of  that  title,  and  tha 

wicke  is  reported  to  have  said  :    '*  The  right  to  a  discovery  of  the  evidence  and 

question    comes  to  this :    whether  any  documents  in  support  of  the  title,  which 

person,  in  possession  of   an  estate,  as  the  defendant  asserts.    The  former  he 

tenant  or  otherwise,  may  not  bring  a  bill  must  disclose ;  the  latter  he  need  not. 

to  discover  the  title  of  a  person,  bringing  See  Wigram  on  Discovery,  1st  ed.  92, 

an  ejectment  against  him,  to  have  it  set  note  (e) ;  see  Id.  2d  ed.  §  846,  p.  264 ;  Id. 

out,  and  see  whether  that  title  be  not  in  §  879-384,  p.  291-294, 1st  ed. ;  see  Id.  2d 

some  other.    I  am  of  opinion  he  may,  to  ed.  §  346,  p.  264 ;  Id.  §  879-884,  p.  291- 

enable  him  to  make  a  defence  in  ^ect-  294 ;  Hare  on  Discovery,  §  4,  p.  203-212. 

ment,  even  considering  him  as  a  wrong-  Lord  Abinger  in  Bellwood  v.  Wetherell, 

doer  against  everybody."    Lord  Redes-  1  Y.  &  Coll.  216,  seems  to  have  recog- 

dale  cites  the  same  case  as  authority,  nized  the  validity  of  the  distinction.    Mr. 

Mitf.  £q.  PI.  by  Jeremy,  63,  64.    Mr.  Wigram  thinks,  that  the  defendant  is 

Wigram  on  Discovery   (1st  ed.  p.  92,  bound  to  answer,  whether  he  has  any 

note  (a) ;  see  Id.  2d  ed.  §  846-884,  p.  264-  title  or  not ;  but  not   to   disclose    the 

294;  Id.  §  879,  p.  291-294)  denies  the  nature  of   the  title,  which  he  asserts, 

doctrine,  and  thinks  it  is  restricted  by  Wigram  on  Discovery,  1st  ed.  92,  note 

the  subsequent  cases.    See  Hare  on  Dis-  ('') ;  Id.  2ded.  p.  264,  §  846.   The  present 

covery,  105,  186-189,  190,  note  (m),  194,  state  of  the  authorities  seems  to  justify 

203,   211.     The   case    of   Bellwood    v.  the  remark  of  Lord  Abinger  in  Bellwood 

Wetherell,  1  Y.  &  Coll.  211,  seems  rather  v.  Wetherell,  1  Y.  &  Coll.  216,  that,  upon 

to  shake  the  authority  of  the  rule  laid  looking  at  the  cases,  some  of  them  appear 

down  by  Lord  Hardwicke,  as  a  general  extremely   embarrassed   and   contradic- 

rule,  though  it  was  distinguished  from  tory,  and  no  steady  principle  is  adopted 

the  general  class  of  cases  on  this  head,  in  them. 
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of  deeds  in  the  possession  of  a  devisee,  unless  he  is  an  heir-in-tail ; 
in  which  latter  case,  he  is  entitled  to  see  the  deeds  creating  the 
estate  tail ;  but  no  further.^  On  the  other  hand,  a  devisee  is  enti- 
tled against  the  heir  at  law  to  a  discovery  of  deeds  relating  to  the 
estate  devised.^ 

§  574  b.  The  reason  of  this  distinction  may  not  at  first  view  be 
apparent.  But  the  ground,  upon  which  it  is  asserted,  is  this.  The 
title  of  an  heir-at-law  is  a  plain  legal  title.  All  the  family  deeds 
together  would  not  make  his  title  better  or  worse.  If  he  cannot 
set  aside  the  will,  he  has  nothing  to  do  with  the  deeds.  He  must 
make  out  his  title  at  law,  unless  there  are  encumbrances  standing 
in  his  way,  which,  indeed,  a  court  of  equity  would  remove,  in  order 
to  enable  him  to  assert  his  legal  title.  But  in  the  case  of  an  heir- 
in-tail,  a  will  is  no  answer  to  him  ;  although  a  will  established  is 
an  answer  to  an  heir-at-law.  An  heir-in-tail  has,  beyond  the  gen- 
eral right,  Quch  an  interest  in  the  deed,  creating  the  entail,  that 
he  has  a  right  to  the  production  of  it.  But  an  heir^t-law  has  no 
interest  in  the  title-deeds  of  an  estate,  unless  it  has  descended  to 
him.' 

§  574  e.  On  the  other  hand,  a  devisee,  claiming  an  estate  under 
a  will,  cannot,  without  a  discovery  of  the  title-deeds,  maintain  any 
suit  at  law.  The  heir-at-law  might  not  only  defeat  his  suit,  by 
withholding  the  means  to  trace  out  his  legal  title ;  but  he  might 
also  defend  himself  at  law,  by  setting  up  prior  outstanding  encum- 
brances. And  thus  he  might  prevent  the  devisee  from  having  the 
power  of  trying  the  validity  of  the  will  at  law.*  Whether  this 
distinction  is  well  founded,  may,  perhaps,  be  thought  to  admit  of 
some  question.  That  the  devisee  should  in  such  a  case  be  entitled 
to  a  discovery,  seems  plain  enough.     That  the  heir-at-law  is  not 

^  Cooper,  Eq.  PI.  ch.  1,  §  4,  p.  68,  69 ;  title  in  another  person,  if  the  entail  is 

Id.  ch.  8,  §  8,  p.  197, 198 ;  Shaiteshurj  v.  not  well  harred."    See  2  Story,  Eq.  Jur. 

Arrowsmith.  4  Ves.  71.    In  Shaftesbury  §  1491. 

V.  Arrowsmith,  4  Ves.  71,  Lord  Rosslyn         «  Cooper,  Eq.  PL  ch.  1,  §  4,  p.  69 ;  Id. 

explained  the  ground  of  the  doctrine  in  ch.  3,  §  8,  p.  197, 198 ;  2  Fonbl.  Eq.  B.  6, 

faror  of  the  heirin-teil ;  that  it  was  re-  ch.  3,  §  2 ;  2  Story,  Eq.  Jur.  §  1491. 
moving  an  impediment  preventing  the         '  Shaftesbury  v.  Arrowsmith,  4  Ves. 

trial  of  a  legal   right.    He  afterwards  66,  70,  71 ;  2  Fonbl.  Eq.  B.  6,  ch.  8,  §  2, 

added:  "  Permitting  a  general  sweeping  and  notes  {g),  (h) ;  2  Story,  Eq.  Jur. 

•orvey  into  all  the  deeds  of  the  family,  §  1492. 

would  be  attended  with  very  great  danger         ^  Newcastle  v.  Pelham,  8  Vin.  Abr. 

and   mischief;    and  where  the   person  Discovery,  M.  PI.  12;  1  Bro.  Pari.  Cas. 

claims  as  heir  of  the  body,  it  has  been  892 ;  Cooper,  Eq.  PI.  ch.  1,  §  4,  p.  69 ;  2 

very  properly  stated,  that  it  may  show  a  Story,  Eq.  Jur.  §  1493. 
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equally  well  entitled  to  a  dificovery  of  the  deeds,  under  which  the 
estate  is  claimed,  in  order  to  ascertain  the  extent  to  which  he  is 
disinherited,  may  not  appear  quite  so  plain.^ 

§  575.  (7).  Seventhly.  Another  objection,  which  may  be  taken 
by  way  of  demurrer  to  a  bill  of  discovery  is,  that  it  may  expose  the 
defendant  to  a  penalty  or  a  forfeiture,  or  that  it  may  compel  him  to 
criminate  himself.^  The  rule  is,  that  the  defendant  shall  not  be 
obliged  to  discover  what  may  subject  him  to  a  penalty  or  forfeit- 
ure, or  criminal  accusation,  and  not  what  mu9t  otify.^    This  objeo- 

I  It  is  obTioQB,  that  the  distinction  is  *  Chftunoey  v  Tahoarden,  2  Atk.  898; 
not  satisfactory  to  Mr.  Fonblanque.  In  Mitf  Eq.  PL  by  Jeremy,  194, 286 ;  Coop- 
2  Fonbl.  Eq.  B.  6,  ch.  8,  §  2,  note  (/),  er,  £q.  Fl.  204,  206,  207 ;  2  Story,  £q. 
he  says :  "  And  an  heirat-law,  though  Jur.  §  1491 ;  Beames,  Eq.  PI.  268-271 ; 
not  entitled  to  come  into  equity  upon  an  Marsh  v.  Daytson,  9  Paige,  680 ;  Brown- 
ejectment  bill  for  possession,  yet  he  is  ell  v.  Curtis,  10  Paige,  210 ;  Ante,  §  521- 
entitled  to  come  into  equity  to  remoTe  626 ;  [Adams  v.  Porter,  1  Cush.  170 ; 
terms  out  of  the  way,  which  would  other-  Taylor  t\  Bruen,  2  Barb.  Ch.  801.]  Lord 
wise  prevent  his  recovering  possession  Redesdale  has  summed  up  the  general 
/It  law ;  and  also  has  a  right  to  another  result  of  the  authorities  on  (his  subject 
relief  before  he  has  established  his  title  in  the  following  words :  "  It  is  a  general 
at  law ;  viz.,  that  the  deed  and  writ  may  rule,  that  no  one  is  bound  to  answer,  so 
be  produced,  and  lodged  in  proper  hands  as  to  subject  hhnself  to  punishment,  in 
for  his  inspection ;  for  every  heir-at-law  whatever  manner  that  punishment  may 
has  a  right  to  a  discovery  by  what  means  arise,  or  whatever  may  be  the  nature  of 
and  under  what  deed  he  is  disinher-  the  punishment.  If,  therefore,  a  bill  re- 
ited."  For  this  he  relies  upon  Harrison  quires  an  answer,  which  may  subject 
t.  Southcote,  1  Atk.  539, 540,  where  Lord  the  defendant  to  any  pains  or  penalties, 
Hardwicke  asserts  the  proposition  in  the  4)e  may  demur  to  so  much  of  the  bill ; 
same  language ;  and  Floyer  v,  Syden-  as  if  a  bill  chsrges  any  thing,  which,  if 
ham,  Select  Cas.  in  Ch.  2,  which  is  di-  confessed  by  the  answer,  would  subject 
rectly  in  point.  If  it  were  clear  that,  if  the  defendant  to  any  criminal  proseco- 
the  will  were  established,  the  title  of  the  tion,  or  to  any  particular  penalties,  as 
heir  would  be  gone,  the  objection  to  a  an  usurious  contract,  maintenance,  cham- 
bill  of  discovery  by  him  might  not  be  perty,  simony.  And  in  such  cases,  if  the 
unreasonable;  for  then  he  would  have  defendant  is  not  obliged  to  answer  the 
no  title  to  the  estate,  and  of  course  no  facts,  he  need  not  answer  the  circum- 
title  to  a  discovery  of  the  deeds  of  it.  stances,  though  they  have  not  such  an 
But  it  may  depend  upon  the  very  terms  immediate  tendency  to  criminate.*'  Mitf. 
of  the  instrument,  as  a  settlement,  or  Eq.  PL  by  Jeremy,  194,  196,  and  the 
the  boundaries  stated  in  different  deeds,  cases  there  cited.  Mr.  Raithby,  in  his 
where  the  purchase  has  been  of  different  learned  note  to  Bird  v.  Hardwicke,  1 
parcels  at  different  times,  whether  he  is  Vem.  110,  note  (1),  has  collected  the 
disinherited  or  not.  In  such  a  case  an  great  body  of  tlie  authorities  on  this  sub- 
inspection  may  be  very  important  to  him  ject. 

See  Cooper,  Eq.  PI.  ch.  8,  §  8,  p.  198;  >  Harrison  v,  Southcote,  1  Atk.  639; 

Aston  i;.  Exeter,  6  Yes.  288 ;  Hylton  v.  Post,  §  697. 
Morgan,  6  Yes   294;  2  Story,  Eq.  Jur. 
§  1493. 
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tion  has  already  t>6en  ander  consideration  in  treating  of  demurrers 
to  a  bill  for  discovery  and  relief.'  But  a  few  additional  remarks 
and  illustrations  seem  proper  in  this  place. 

§  576.  This  doctrine  seems  founded  on  the  great  principles  of 
constitutional  right,  settled  in  early  times  in  England,  and  brought 
by  our  ancestors  to  America,  by  which  it  is  established,  that  no 
man  is  bound  to  accuse  himself  of  any  crime,  or  to  furnish  any 
evidence  to  convict  himself  of  any  crime.  The  maxim  of  the  com- 
mon law  is,  nemo  tenetur  seipsum  prodere?  It  constituted  one  of 
the  just  objections  to  the  court  of  Star  Chamber,  that,  in  criminal 
informations,  it  compelled  the  party  accused  to  answer  upon  oath 
to  the  accusation  ;  and  thus,  in  arbitrary  times,  became  an  instru- 
ment of  gross  oppression  and  injustice.'  But  the  Court  of  Chan- 
cery has  always  steadily  refused  to  compel  any  man  to  criminate 
himself,  and,  by  analogy,  to  disclose  any  fact  which  will  subject 
him  to  a  penalty  or  forfeiture ;  and  it  has  thus  assisted  in  carry^lg 
into  complete  effect  the  benign  maxim  of  the  common  law  above 
alluded  to.^  So,  that  it  is  the  just  boast  of  Lord  Hardwicke,  that 
the  general  rule,  established  with  great  justice  and  tenderness  in 
the  law  of  England,  is  fully  recognized  and  acted  on  in  courts  of 
equity,  that  no  person  shall  be  obliged  to  discover  what  may  tend 
to  subject  him  to  a  penalty  or  punishment,  or  to  that  which  is  in 
the  nature  of  a  penalty  or  punishment.^ 

§  577.  The  doctrine  is  not  confined  to  cases  where  the  question 
or  answer  has  a  direct  tendency  to  criminate  the  defendant,  or  to 
expose  him  to  a  penalty  or  forfeiture ;  but  it  goes  further,  and 
protects  him  from  answering  any  question  which  may  form  a  link 
in  the  chain  by  which  such  a  case  is  to  be  established.^  For  it 
has  been  well  observed  by  an  eminent  judge,  that  in  no  stage  of 
the  proceedings  in  a  court  of  equity  can  a  party  be  compelled 

1  Ante,  §  624,  525.  the  objection  was  not  allowed.    King  of 

s  Attorney  General  v,  Daplessis,  Par-  Two  Sicilies  v.  Willcox,  1  Sim.  N.  8. 

ker,  159.  801     Lord  Cranworth  here  said,  that  he 

'  Cooper,  Kq.  PI.  202,  203 ;  Hare  on  was  unable  to  find  a  single  authority 

Discovery,    131-156 ;    Beames,  £q.  PL  upon  this  point,  but  he  deemed  the  ob- 

258-270.  jection  untenable  in  principle.] 

*  See  8  Black.  Com.  100, 101.  «  Southall  v. ,  Tounge,  808, 817 ; 

^  Harrison  v.  Southcote,  2  Ves.  894.  Paxton  v.  Douglas,  16  Yes.  242 ;  8.  c. 

[Where  a  foreigner,  sojourning  in  Eng-  19  Yes.  225 ;  Mitf.  Eq.  PI.  by  Jeremy, 

land,  declined  to  produce  certain  docu-  194 ;  Cooper,  Eq.  PI.  208, 204 ;  Chauncey 

ments,  because  they  would  expose  him  v.  Tahourden,  2  Atk.  892 ;  Lee  v.  Read, 

to  criminal  prosecution  in  his  own  country,  5  Bear.  881. 
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to  answer  any  qaestion  accusing  himself,  or  any  of  a  series  of  ques- 
tions that  has  a  tendency  to  that  effect ;  the  rule  in  these  cases 
being,  that  the  defendant  is  at  liberty  to  protect  himself  against 
answering,  not  only  the  direct  question,  whether  he  did  what  was 
illegal,  but  also  every  question,  fairly  appearing  to  be  put  with  a 
view  of  drawing  from  him  an  answer,  containing  nothing  to  affect 
him,  except  that  it  is  one  link  in  a  chain  of  proof,  that  is  to  affect 
him.^    The  rule  is  carried  even  to  a  greater  extent,  that  the  de- 

^  Lord  Eldon,  in  Fazton  v.  Doaglac,  has  been  argued  or  alleged  to  the  con- 
19  Ves.  225;  s.  c.  16  Ves.  239 ;  Ex  parte  trary, — there  is  not  one  fact  in  this  bill 
Symes,  11  Vea.  625 ;  East  India  Co.  v.  which  must  not  necessarily  be  proved  at 
Campbell,  1  Yes.  246 ;  Lee  v.  Read,  5  the  hearing  of  that  indictment.  It  has 
Bear.  881.  In  this  case  Lord  Langdale  been  argued,  that  possibly  it  might  not 
said :  "  As  to  the  principle  upon  which  be  so ;  but  all  the  facts  stated  both  in 
the  court  acts  in  these  cases,  there  is,  I  the  original  and  amended  bill,  so  fiir  as  I 
apprehend,  no  doubt  whatever.  A  de-  have  heard  them,  are  facts  which  oonsti- 
fendant  is  not  to  be  called  upon  to  dis-  tute  part  of  the  narrative,  and  of  that 
cover  the  principal  fact,  or  any  one  of  a  statement  of  circumstances  which  must 
long  series  or  chain  of  facts  which  may  necessarily  be  brought  before  the  Jury 
contribute  to  establish  a  criminal  charge  upon  the  trial.  Now,  if  this  be  so,  the 
against  himself.  He  may  protect  himself  defendants  might  undoubtedly  protect 
by  demurrer,  plea,  or  answer,  or  in  any  themselves  in  this  suit,  by  stating  that 
way  in  which  he  can  bring  the  matter  there  was  a  criminal  prosecution  pending 
fairly  under  the  consideration  of  the  against  them,  and  that  they  could  not 
court  It  being  a  right  to  protection  answer  any  one  of  the  facts  stated  in 
given  to  him  by  the  law,  I  apprehend  he  this  bill,  without  contributing  towards 
cannot,  by  any  agreement,  deprive  him-  the  establishment  of  that  criminal  charge, 
self  of  the  benefit  of  it.  The  point  comes  The  question  is,  whether,  under  the  cir- 
before  me  rather  suddenly  this  morning ;  cumstances  of  the  case,  they  are  at  all 
but  I  think  I  recollect  a  case  in  which  it  bound  to  do  that ;  and  I  cannot  agree 
was  held  that  a  defendant  cannot  make  an  with  the  plaintiff's  counsel,  that  the  rule 
agreement  by  which  he  is  to  deprive  him-  laid  down  in  these  cases,  must  be  ex- 
self  of  that  right  to  protection  which  by  tended  to  any  case  whatever,  or  that  we 
law  he  is  entitled  to.  If  that  be  so,  he  shall  have  defendants  coming  here  every 
might,  under  his  hand  and  seal,  have  day  and  asking  an  enlarged  time  to  an- 
covenanted  to  put  in  a  full  and  perfect  swer,  because,  forsooth,  there  might  be 
answer  to  every  interrogatory,  and  yet,  some  criminal  charge  at  the  same  time 
after  having  done  that,  he  might  claim  brought,  or  about  to  be  brought,  the 
the  ihrotection  of  the  law  of  this  court,  prosecution  of  which  would  be  faciti- 
in  respect  of  the  discovery  required  of  tated  by  the  discovery  made  to  the  bill, 
him.  To  what  extent  that  may  go,  it  is  This  is  not  the  case  here.  The  case  is, 
not  necessary  for  me  to  state  upon  the  that  an  indictment  has  been  actually  pre- 
present  occasion;  because  all  that  has  ferred  since  the  commencement  of  the 
happened  here  is,  that  after  the  indictment  proceedings  here  pending,  and  at  the 
was  preferred,  the  defendants  obtained  very  time  the  defendants  are  called  upon 
an  enlargement  of  the  time,  which  they  to  put  in  an  answer,  which  must  necessa- 
agreed  should  be  peremptory.  For  any  rily  discover  those  very  matters  which 
thing  I  can  see  here, — for  any  thing  that  will  be  in  issue  at  the  trial." 
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fendant  cannot,  by  his  own  agreement,  waive  the  benefit,  for  the 
law  places  it  around  him  for  his  protection.^ 

§  578.  It  has  been  also  remarked,  that  it  is  impracticable  to  lay 
down  any  general  rule,  as  to  the  extent  to  which  collateral  ques- 
tions, asked  in  a  bill,  may  involye  the  objection  last  above  stated. 
The  varieties  of  circumstances,  which  may  arise  in  the  course  of 
human  transactions,  are  infinite,  and  there  are  few,  if  any  facts, 
which  may  not,  in  some  conceivable  case,  form  a  natural  or  an 
accidental  ingredient  in  the  evidence  of  a  crime.^  In  many  cases 
the  line  of  distinction  may  be  very  clear  between  the  questions 
which  are  within  the  reach  of  the  objection,  and  those  which  are 
without  it.  But  in  others  the  line  must  be  extremely  obscure ; 
and  the  rule  to  be  applied  must  rest  upon  the  exercise  of  a  sound 
discretion  under  all  the  particular  circumstances  of  the  case  before 
the  court.®    Thus,  for  example,  considering  to  what  an  extent  the 

1  Lee  V.  Read,  6  Bear.  881,  885.     |If  the  due  application  of  this  role  to  the 

the  defendant  has  already  disdoeed  suf-  circumstances  of   individual  cases  has 

flcient  to  conyict  him,  he  may  still  de-  been,  at  all  times,  a  matter  of  much  con- 

cline  to  answer  Auiher.    King  of  Two  trorersy ;  and  so  much  so,  that,  I  belleye 

Sicilies  o.  WiUcox,  1   Sim.  n.  b.  801 ;  not  less  than  one  hundred  cases  are  to  be 

disapproving  Ewing  v,  Osbaldlston,    6  found  in  the  reports,  in  which  the  ques- 

Sim.  608.]  tion  was,  whether  the  defendant  was,  or 

*  Hare  on  Discovery,  154, 155.  not,  bound  to  give  the  discovery  sought 

*  Lord  Eldon,  in  commenting  on  this  for.  The  due  application  of  the  rule  to  the 
subject,  in  Pazton  v,  Douglas,  10  Ves.  present  case,  is  that  which  I  have  labored 
228,  used  the  following  language:  "I  to  arrive  at."  He  afterwards  added: 
have  looked  into  all  the  cases,  and  I  And  "  The  reasoning  of  Lord  Eldon,  in  the 
the  distinctions  between  questions  sup-  cases  of  the  East  India  Company  i;.  Neave, 
posed  to  have  a  tendency  to  criminate,  and  Paxton  o.  Douglas,  implies,  that  he 
and  questions  to  which  it  is  supposed  an-  assents  to  the  principle  that  a  man  may, 
swers  may  be  given,  as  having  no  con-  by  his  conduct,  incur  an  obligation  to 
nection  with  the  other  questions,  so  very  discover  the  facts,  although  that  discov- 
nioe,  that  I  can  only  say,  the  strong  in-  ery  may,  incidentally,  subject  him  to  pe- 
clination  of  my  mind  is  to  protect  the  cuniary  obligations.  Paxton  v.  Douglas 
party  against  answering  any  question,  has  been  a  good  deal  relied  upon  by  the 
not  only  that  has  a  direct  tendency  to  other  side;  and  I  am  free  to  confess,  that 
criminate  him,  but  that  forms  one  step  that  case  did  perplex  me  excessively  by 
towards  it ;  and  that,  as  these  interroga-  some  of  the  dicta  laid  down  by  that  great 
tones  are  framed,  this  party  cannot  be  judge ;  for  he  went  there  to  the  extent  of 
compelled  to  answer."  The  vice-chan-  stating,  not  only  that  a  man  should  not 
cellor  (Sir  A.  Hart),  in  Green  v.  Weaver,  make  a  discovery  that  .would  subject 
1  Sim.  426,  used  the  following  language :  himself  directly  to  penalty  or  criminal 
"  Now,  that  the  rule  of  a  court  of  equity  prosecution,  but  that  every  question  lead- 
is,  that  a  man  shall  not  be  compelled  to  ing  incidentally  to  that  conclusion,  would 
answer  to  any  facts  which  may  tend  to  be  likewise  equally  objectionable.  Now, 
criminate  him,  or  subject  him  to  penal-  when  one  comes  to  look  at  that,  as  a 
ties,  or  forfeitures,  is  undeniable.    But  proposition  unexplained,  one  cannot  help 
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doctrine  of  the  courts  of  common  law  of  late  years  has  gone,  with 
reference  to  criminality  by  combination  and  conspiracy,  it  wonld 
be  difficult  to  extract  from  the  apparent  grasp  of  that  doctrine, 
nine-tenths  of  the  bills  in  equity,  which  charge  combination  and 
conspiracy.^  Tet  every  such  allegation  is  always  answered  by  the 
defendants ;  and  indeed  seems  ordinarily  required,  as  necessary, 
or  at  least  as  proper  in  every  answer.  Some  illustrations  of  this 
difficulty  have  already  been  incidentally  introduced,  and  some 
will  occur  in  l^e  subsequent  remarks. 

§  578  a.  It  is  also  important  to  remark,  thai,  in  every  bill  o£ 
discovery,  if  the  plaintiff  seeks  a  discovery  of  matter  which  might 
subject  the  defendant  to  a  criminal  prosecution,  and  also  seeks  a 
discovery  of  other  legitimate  matter,  it  is  his  duty  to  separate  the 
two  from  each  other ;  for  if  they  are  so  mixed  up  or  connected, 
that  if  either  by  inference,  or  by  exclusion,  they  may  lead  to^  a 
disclosure  which  might  subject  the  defendant  to  such  a  prosecu- 
tion, the  defendant  will  not  be  bound  to  answer  any  portion  of  it.^ 

§  579.  With  these  principles  in  view,  let  us  now  proceed  to  the 

seeing,  that  the  tme  principle  of  a  bill  in  trine  in  a  general  nnreetricted  manner." 

eqoity  iS|  that  every  statement  of  fact  in  See  aWo  Bx  parte  Symee,  11  Ves.  52& 

everj  bill  ought  to  be  incidentally  lead-  '  Mayor  of  London  v,  hery,  8  Vee. 

ing  to  the  same  conclusion,  ultimately,  404;  Mjtf.  Eq.  PI.  by  Jeremy,  40,  41; 

as  the  prayer  of  the  biU  does  lead  to ;  for  Ante,  f  80  and  note ;  Chetwynd  v.  Lindon, 

tlie  fact  is  either  conduciye  to  the  gen-  2  Ves.  460.    [See  Union  Bank  o.  Barker^ 

eral  result,  or  it  is  unimportant  and  irrele-  3  Barb.  Ch.  868.1 

rant.    But  I  take  Lord  Eldon  to  hare  >  Litchfield  v.  Bond,  6  Bear.  88,  94. 

meant  (and  which  perhaps  is  not  rery  On  this  occasion.  Lord  LangdaJe  said: 

fully  explained  in  the  report,  and  which  "  It  is  the  duty  of  the  plaintiff  in  framing 

satisfied  my  mind  a  good  deal),  not  that  his  record,  and  in  asking, for  discovery^ 

every  fact  which  may  lead  to  the  effect  to  separate  the  matters  to  which  he  is 

of  subjecting  a  defendant  to  a  penalty  is  -entitled  to  an  answer,  fi*om  those  which 

objectionable,  but,  where  the  sole  gist  he  cannot  legally  call  upon  the  defendant 

and  object  of  the  suit  is  to  convict, a  man  to  discover.    My  attention  has  not  spe- 

in  a  penalty,  where  there  would  be  no  ciflcally  been  called  to  all  the  interroga- 

other  purpose  but  to  have  relief  in  a  tories,  and,  pending  an  argument,  it  is 

oourt  of  equity  on  the  footing  of  penalty,  impossible  to  read  them  through  with 

that,  as  a  court  of  equity  does  not  relieve  that  attention  which  a  case  of  this  kind 

on  penalty,  it  wiU  not  give  any  incidental  requires ;  but  my  impression  is,  that  the 

discovery.    That  is  the  way  I  reconcile  subjects  in  respect  of  which  discovery 

and  get  rid  of  the  dicta  laid  down  in  Pax-  might  have  been  legitimately  asked  for, 

ton  V,  Douglas.   But,  however,  when  one  and  which  the  defendant  was  bound  to 

looks  at  what  Lord  Eldon  did,  in  point  of  give,  are  more  or  less  mixed  up  with  In- 

deckration,  in  the  other  cases,  and  most  terrogatories  and  questions  which  the 

especially  in  the  case  of  Ex  parte  Dy ster,  defendant  is  not  bound  to  answer,  for,  if 

one  cannot  help  thinking  that  he  could  answered,  they  might  lead  to  discovery 

not  have  intended  to  lay  down  the  doo-  tending  to  subject  him  to  prosecution  for 
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consideration  of  the  different  branches  of  fiie  foregoing  objection, 
and,  first,  in  regard  to  penalties  and  forfeitures.  Here,  as  we  have 
seen,  the  objection  may  be  taken  by  demurrer,  not  only  to  a  dia- 
covery  of  what  may  directly  subject  the  party  to  a  penalty  or  for- 
feiture, but  to  a  discovery  of  what  may  have  a  tendency  to  the 
same  effect.^  Thus,  for  example,  if  a  daughter  is  to  forfeit  her 
portion,  in  case  she  marries  without  consent  of  her  parent,  or 
another  party ;  or  if  a  widow  is  to  forfeit  her  jointure,  or  other 
provision  under  a  willy  in  the  event  of  her  marrying  again ;  each 
of  them  may  demur  to  a  bill  of  discovery,  brought  to  discover  the 
fact  of  a  marriage,  which  would  occasion  the  forfeiture.^ 

penalties.  I  think  that  this  ought  not  to  Ch.  Rep.  68 ;  MItf .  £q.  PL  by  Jeremy, 
have  been  done.  If,  npon  looking  at  the  107 ;  Attorney  General  9.  Dupleseit,  Par- 
interrogatoriee,  and  the  statements  on  ker,  167-160|  where  many  of  the  cases 
which  they  are  founded,  I  find  interrog-  are  collected;  Hare  on  Discovery,  140- 
atories  quite  ctistinct  and  independent  l44.  A  very  nice  distinction  has  been 
from  the  crimtoal  matter,  it  may  be  right  taken  on  tills  subject ;  namely,  between 
to  call  upon  the  defendant  to  answer  the  case  of  a  derise  with  a  condition  of 
them;  but  if  they  are  not  distinct  and  forfeiture  upon  marriage,  and  a  devise 
independent,  which  I  think  is  the  case  with  a  limitation  over  in  case  of  mar- 
with  regard  to  those  to  which  my  atten-  riage.  In  the  former  case,  the  demurrer 
tlon  has  been  particularly  called,  but  are  is  good ;  in  the  latter,  it  is  said  that  it  is 
mixed  up  with  other  matters,  or  so  con-  bad.  Thus,  where  a  man  by  will  gave 
nected  with  them,  either  by  way  of  in-  an  estate  to  his  wife,  whilst  she  continued 
ference  or  by  way  of  exclusion,  that  they  a  widow,  with  a  limitation  over  in  case 
might  lead  to  a  disclosure  of  oireum-  of  her  second  marriage ;  and  the  remain- 
stances  which  would  subject  this  defend-  der^man  filed  a  bill  against  the  widow  to 
ant  to  be  prosecfited  for  the  offence  with  compel  a  discovery  of  her  second  mar- 
which  he  is  eharged,  then  I  think  the  riage;  Lord  Talbot  overruled  a  demur- 
doetriae  of  this  court  would  induce  me  rer.to  the  discorery,  upon  the  ground 
to  say  that  these  exceptions  to  the  mas-  that'  it  was  not  a  ease  of  forfeiture,  but 
ter's  report  must  be  overruled."  [In  a  of  a  conditional  limitation.  (See  the  case 
bill  against  stoekbrokers  for  a  discovery  cited,  2  A tk.  898.)  Lord  Hardwicke  seems 
of  certain  sales  of  stodc,  the  answer  by  to  have  admitted  the  distinction.  Boteler 
the  defendants,  that  »ome  of  the  sales  v.  AllingUm,  8  Atk.  467;  Mitf.  £q.  PL 
were  illegal  time  bargains,  does  not  ex-  by  Jeremy,  197, 198,  286,  287 ;  Jordan  v. 
cuse  them  from  answering  as  to  the  legal  Holoombe,  Ambler,  209;  Chauncey  v, 
matters.  Fisher  ir.  Price,  11  Beav.  194.  Tahourden,  2  Atk.  898;  Lucas  v,  Evans, 
See  Robjnson  v.  Lamond,  16  Jur.  240;  8  Atk.  260;  Chancey  v.  Fenhouiet,  2  Yes. 
8.^  c.  2  Eng.  .Bep.  144.  Short  v.  Mercierj  266.  But  where  a  devise  was  to  a  wife, 
2  De  G.  &  Sm.  685.]  during  her  widowhood,  and,  if  she  should 

^  Ante,  §  621,  622;  Attorney  General  marry  again,  then  to  a  daughter,  pro- 

r.  Lucas,  2  Hare,  666.  vided  that  if  the  wife  married  and  sur- 

'  Cooper,  Eq.  PI.  206,  207 ;  Wrottes-  vived  the  daughter,  the  estate  should 

ley  V.  Bendish,  8  P.  Wms.  286 ;  Chaun-  return  to  her.  Lord  Hardwicke  held,  that 

cey  V.  Tahourden,  2  Atk.  898 ;  Chancey  a  demurrer  to  the  discovery  was  good, 

r.  Fenhouiet,  2  Yes.  266 ;  Taylor  v.  Rudd,  because  the  remainder  over  was  in  effect 

2  Ch.  Cas.  241 ;  Monnins  v.  Monnins,  2  limited  to  a  marriage  in  the  lifetime  of 

I 
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§  680.  Upon  the  saipe  ground  where  the  lessee  is  restrained 
from  assigning  his  lease  without  license,  upon  the  pain  of  a  for- 
feiture thereof,  a  demurrer  will  lie  to  a  bill  of  discovery  filed 
against  him,  to  compel  him  to  discover  whether  he  has  made  such 
an  assignment  without  license.^  So,  if  a  bill  is  brought  for  a  dis- 
covery of  waste  done  by  a  tenant,  a  demurrer  will  lie,  unless  the 
penalty  or  forfeiture  attached  thereto  is  waived.^  So,  if  a  bill 
should  seek  a  discovery  of  any  matter  which  would  subject  the 
defendant  to  the  forfeiture  or  loss  of  any  office  or  franchise  held 
by  him  by  a  process  of  quo  toarranto;  ^  or  which  would  subject 
him  to  the  loss  of  a  seat  in  parliament;  ^  in  either  case  it  would 
be  demurrable. 

§  581.  Upon  the  same  ground,  where  a  bill  was  brought  by  an 
underwriter  on  a  policy  of  insurance,  suggesting  a  fraudulent  loss 
of  a  ship,  and  that  the  ship  was  bound  from  Ireland  to  a  port  in 
France,  with  wool  on  board,  and  praying  for  a  discovery  of  the 
goods,  which  were  on  board,  it  was  held  that,  as  such  exportation 
of  wool  was  within  the  prohibition  of  an  act  ot  parliament,  which 
would  subject  the  defendant  to  penalties  or  forfeitures,  he  was  not 
bound  to  answer  the  bill  on  this  point,  because  the  discovery  might 
have  a  tendency  to  criminate  himself.^ 

§  582.  So,  if  a  bill  should  be  brought  to  set  aside  an  usurious 
contract,  and  in  the  interrogatory  part  of  it  should  ask  the  defend- 

the  daughter,  and  therefore  was  by  way  rest,  42 ;   Cooper,  Eq.  PI.  204 ;    Heath- 

of  forfeiture.    Jordan  v.  Holcombe,  Am-  coate  v.  Fleete,  2  Vem.  442;  Morse  o. 

blet,  209,  210.    The  truth  is,  that,  in  aU  Buckworth,  2  Vem.  448;  Hare  on  Dis- 

these  cases,  the  discovery  in  effect  sought  covery,  146, 147. 

to  establish  8  forfeiture;  and  the  limita-         ^  Mitf.  Eq.  PI  by  Jeremy,  197 ;  Coop- 

tion  over  was,  in  Chancey  ».  Fenhoulet,  er,  Eq  PI.  207 ;  Uxbridge  v.  Staveland, 

2  Yes.  265,  held  by  Lord  Hardwicke  not  1  Yes.  66 ;  Lansing  v.  Pine,  4  Paige,  6S9. 
to  change  the  right  of  the  defendant  to         >  Mitf.  Eq.  PI.  by  Jeremy,  197 ;  Chaun- 

protect  herself  from  a  discovery.    lean-  cey  «.  Tahourden,  2  Atk.  898;  Boteler 

not  but  think  with  Mr.  Beames  (Beames,  v.  Aliington,  8  Atk.  457 ;  Fane  v.  Atlee, 

Eq.  PI.  265-267)  that  the  distinction  is  1  Eq.  Abr.  77,  pi.  15. 
wholly  unsatisfactory.  Mr.  Raithby  seems         »  Cooper,  Eq.  PI.  207 ;  Attorney  Gen 

equally  dissatisfied  with  the  distinction,  eral  v.  Reynolds,  1  Eq.  Abr.  131;  Mitf. 

See  Raithby's  note  to  Bird  v,  Hardwicke,  Eq.  PI.  by  Jeremy,  197 ;  Ante,  §  558. 
1  Venn.  110;  Mitf.  Eq.  PI.  by  Jeremy,         «  Cooper,  Eq.  PI.  207;  Honeywood  v. 

197,  198 ;  Cooper,  Eq.  PI.  207.  But  a  bill  Selwin,  8  Atk.  276. 
to  discover  a  promise  of  marriage  in  aid         *  Duncalf  v,  Blake,  1  Atk.  52 ;   Mr. 

of  an  action  for  a  breach  of  the  promise  Raithby's  note  to  Bird  r.  Hardwicke,  1 

does  not  seem  liable  to  the  same  objec-  Vem.  110,  note  (1),  111 ;  Mitf.  Eq.  PI.  by 

tion,  for  it  is  merely  for  the  discovery  of  Jeremy,  285,  286 ;   Attorney  General  p. 

a  contract    Yauglian  v,  Aldridge,  For-  Cresner,  Parker,  279. 
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ant  what  rate  of  interest  lie  agreed  to  take,  the  defendant  would 
have  a  right  to  demur  to  the  discovery  thus  sought ;  for  he  could 
not  set  forth  what  interest  he  agreed  to  take,  without  discovering, 
at  the  same  time,  the  veiy  interest  he  had  taken.^ 

§  588.  Upon  the  same  ground,  a  defendant  may,  in  the  same 
manner,  demur  to  a  discovery,  which  may  subject  him  to  any 
thing  in  the  nature  of  a  penalty  or  forfeiture.  As,  for  example, 
where  (before  the  statute  of  18  Geo.  III.  ch.  60)  a  discovery  was 
sought,  whether  the  defendant  was  educated  in  the  Popish  religion, 
by  which  he  might  have  incurred  the  incapacities  stated  in  the 
statute  of  11  and  12  Will.  III.  ch.  4,  the  bill  was  held  demurrable.^ 
For  it  was  said,  that,  under  the  rule  that  a  man  is  not  obliged  to 
accuse  himself,  is  implied  that  he  is  not  bound  to  discover  a  dis- 
ability in  himself ;  and  there  is  no  difference  between  the  forfeiture 
of  a  thing  vested,  and  a  disability  to  take  a  thing,  inflicted  as  a 
penalty.^  Nor  is  the  protection  limited  to  the  party  himself ;  but 
it  extends  to  persons  claiming  under  him,  whether  they  are  devi- 
sees, or  are  purchasers ;  for  they  are  entitled  to  the  same  privileges, 
and  take  the  estate  under  the  same  circumstances.^ 

§  584.  Upon  a  similar  ground,  it  has  been  held,  that  a  demur- 
rer lies  to  a  bill  against  a  clergyman,  to  discover  whether,  after 
institution  to  one,  he  has  not  been  presented  to  a  second  living, 
whereby,  under  the  statute  of  21  Henry  VIII.  the  fii*st  benefice 
would  have  become  void  ;  for  it  is  in  the  nature  of  a  forfeiture.^ 
So,  where  a  bill  is  brought  against  a  bankrupt,  to  discover  whether 
he  has  not  committed  acts  of  bankruptcy,  the  same  objection  may 
be  taken  by  demurrer ;  for  the  proceedings  against  him,  under  the 
bankrupt  laws,  are  in  the  nature  of  a  penalty ;  and  he  shall  not, 
in  such  a  case,  be  compelled  to  say,  whether  he  intended  to  de- 
fraud his  creditors.®  But  he  may  be  compelled  to  answer  whether 
he  has  traded  or  not.^ 

§  685.  For  the  same  reason,  where  a  bill  of  discovery  was 

1  Cliaunceyv.  Tahourden,  2  Atk.  898 ;  son  v,  Southcote,  1  Atk.  628,  688,  689; 

Suffolk  V.  Green,  1  Atk.  460.  b.  o.  2  Yes.  889,  896;  Boteler  v.  AUing- 

3  Mitf.  Eq.  PI.  by  Jeremy,  198,  286;  ton,  8  Atk.  467;  Parkhunt  v,  Lowten, 

Jones  V.  Meredith,  Com.  661,  670-672;  1  Mer.  S91. 

Raithby's  note  to  Bird  v,    Hardwicke,         ^  Boteler  v.  AUington,  3  Atk.  467; 

1  Vem.  110 ;  Wynn  v.  Doughty,  2  Eq.  Mitf.  Eq.  PI.  by  Jeremy,  198. 
Abr.  77.  *  Chambers  v.  Thompson,  4  Bro.  Ch. 

s  Smith  V.  Read,  1  Atk.  626 ;  Attorney  484,  and  Mr.  Belt's  note  (8). 
General  t^.  Duplessis,  Parker,  167, 168.  ^  Ibid. 

«  Smith  V.  Read,  1  Atk.  626;  Hani- 
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brought  against  a  defendant,  requiring  him  to  diseover  \dieth^ 
he  was  married,  or  had  an  issue  male,  or  gave  out  tdiat  he  had 
such,  it  was  held,  that  the  party  was  not  bound  to  discover 
whether  he  was  married,  or  not,  or  whether  he  had  illegitimate 
issue,  or  not ;  for  that  might  subject  him  to  ecclesiastical  censur^.^ 
But  he  was  bound  to  answer  whether  he  had  Intimate  issue,  or 
not ;  for  that  would  not  subject  him  to  any  such  censures.' 

§  586.  The  same  reasoning  would  seem  to  apply  to  the  case 
of  a  defendant  who  should  be  called  upon  by  a  bill  to  discover 
whether  he  is  an  alien,  or  not,  whereby  he  would  be  deprived  of 
an  estate  then  vested.  And  it  was  accordingly  so  held  by  Lord 
Hardwicke.^  But  it  has  since  been  held  otherwise  by  the  House 
of  Lords,  upon  the  ground,  that  the  l^al  disability  or  incapacity 
of  an  alien  is  not  a  penalty  or  a  forfeiture ;  for  a  penalty  or  for- 
feiture is  inflicted  for  some  act  or  neglect ;  but  the  disability  of 
an  alien  to  hold  lands  arises  from  the  policy  of  the  law,  without 
any  such  act  or  neglect.* 

§  587.  And  in  cases  to  which  the  objection  applies,  that  the  d]s> 

1  Finch  r.  Fioch,  2  Yes.  491,  493 ;  ftlty."  Is  not  the  forfeiture  of  an  estate 
Mitf .  £q.  Fl.  by  Jeremy,  197,  285 ;  taken  by  an  atien,  in  Bubstance,  a  penalty 
Cooper,  Eq.  Fl.  205 ;  Beames,  Fl.  in  Eq,  for  hit  assuming  to  purchase  and  hold 
^1, 264, 265 ;  Brownsword  v.  Edwards,  2  real  estate  1  Lord  Redesdale  {Mitf.  Eq. 
Yes.  243,  245;  Fost,  §  538.  Fl.  by  Jeremy,  197)  admits  the  existence 
>  Jbid,  of  the  distinction,  stating  that  a  discorery 
*  Finch  V.  Finch,  2  Yes.  494.  may  be  required  of  a  matter,  which 
^  Attorney  General  v,  Duplessis,  Far-  would  show  the  defendant  incapable  of 
ker,  144,  158,  163,  164 ;  8.  c.  2  Yes.  286 ;  having  any  interest  or  tide.  But  that 
Mitf.  Eq.  PI.  by  Jeremy,  286 ;  Du  Hour-  would  seem  to  apply  to  the  case  of 
melin  v.  Sheldon,  1  Bear.  70,  91.  See  Fftpists,  as  well  as  of  aliens.  See  also 
also  Smith  t*.  Read,  1  Atk.  527 ;  8.*  c.  Hare  on  Discovery,  145-147.  Mr.  Beames 
cited  Farker,  157.  This  distinction  be-  (Fleas  in  Equity,  267)  dissents  from  the 
tween  the  cases  of  a  disability  from  alien-  doctrine,  and  makes  the  following  impor- 
age,  and  a  disability  imposed  by  statute,  tant  suggestions:  "This  leads  us  to 
does  not  seem  to  be  founded  upon  notice  further  a  qualification  of  the  gen- 
grounds  entirely  satisfactory.  In  each  eral  rule,  arising  out  of  the  discussions 
case,  the  effect  of  the  discovery  is,  to  which  took  place  in  the  case  Just  alluded 
seek  a  forfeiture  of  an  estate  already  to.  Upon  an  information  on  behalf  of 
vested.  Lord  Hardwicke  on  one  occasion  the  Crown,  in  order  to  discover  whether 
(Smith  V.  Read,  1  Atk.  527)  said :  "  There  the  defendant  were  an  alien,  &c.,  it  was 
is  no  difference  between  a  forfeiture  of  a  resolved  that  the  defendant  was  bound 
thing  vested,  and  a  disability  to  take,  in-  to  give  the  discovery,  the  legal  disability 
flicted  as  a  penalty."  Tet  he  added,  in  of  an  alien  not  being  a  penalty  or  a 
the  same  case :  "  In  the  cases  of  aliens,  forfeiture.  Tiiere  are  two  observations 
bastards,  &c.,  there  is  a  difference,  where  which  obviously  present  themselves  upon 
the  disability  arises  from  the  rules  of  this  case,  the  first  applicable  to  the  Ian- 
law,  and  where  it  is  imposed  as  a  pen-  guage  of  it,  the  second  applicable  to  the 
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covery  will  inyolve  the  party  in  a  penalty  or  a  forfeiture,  it  is 
wholly  immaterial,  whether  the  discoyery  be  sought  in  an  original 
bill  in  aid  of  an  action  at  law,  or  in  a  cross  bill  in  aid  of  a  defence 
to  an  original  bill  in  equity.  The  defendant,  in  each  case,  is 
equally  entitled  to  resist  the  disoovery.^ 

§  588.  But,  although  the  defendant  is  thus  protected  from  the 
discovery  of  any  other  matter,  which  would  subject  him  to  a  pen- 
alty or  a  forfeiture,  he  may,  nevertheless,  be  required  to  disclose 
other  facts,  which  will  have  no  such  tendency,  although  they  may 
be  involved  in  the  general  result,  as  it  is  connected  with  the  fact 
of  penalty  or  forfeiture.    Thus  (as  we  have  seen),  although  a 

doctrine  of  it.    With  respect  to  the  Ian-  and  where  it  is  imposed  as  a  penalty.' 

gnage  of  this  decision,  it  seems  not  very  There  certainly  is  a  difference  as  to  the  ori- 

■ocnrately  to  express  what  it  intends  to  gin  of  the  disabilities  in  these  cases ;  bat  as 

express.    It  is  an  obrions  proposition,  to  their  effect  upon  the  individual,  it  is, 

that  the  legal  disability  to  hold  lands  is  with  unfeigned  respect  for  that  very  great 

not  in  itself  a  penalty  or  a  forfeiture.  To  Judge,  apprehended,  that  there  can  be  no 

confound  cause  and  effect,  the  source  difference.   The  punishment  will  be  nei- 

ttnd  its  consequence,  is  not  a  very  com-  ther  more  nor  less,  whether  inflicted  by  the 

moD  error  in  old  law  books.    If  it  be  common  law,  or  by  a  statute.    It  should, 

asked  whether  waste,  committed  by  a  however,  in   conclusion,  be   subjoined, 

tenant  for  life,  be  a  forfeiture,  it  might  that  the  decision  in  the  House  of  Lords 

logically  be  answered,  that  it  was  not ;  is  subsequent,  in  point  of  date,  to  both  of 

faat  if  it  be  asked  whether  it  will  not  the  cases  before  Lord  Hardwicke.    There 

cause  or  produce  a  forfeiture,  it  would  be  is  an  old  case,  deciding  that  if  the  Crown 

as  logically  answered,  that  it  would  do  should  call  for  a  discovery,  in  order  to 

to.    The  question,  then,  ought  to  have  give  effect  to  a  forfeiture  occasioned  by 

been,  whetlier  the  legal  disability  of  an  outlawry,  the  defendant  could  not  refuse 

alien  would  not,  in  effect,  produce  either  to  afford  the  discovery  •of  his  estate ; 

a  penalty  or  a  forfeiture  1    With  respect  because  the  Crown  is  entitled   to   the 

to  the  doctrine  of  the  case  in  the  House  estate  by  course  of  law,  and  the  out- 

of  Lords,  it  is  to  be  observed,  that  Lord  lawry  is  in  the  nature  of  a  gift  to  the 

Hardwicke   states   his  own  doctrine  to  King."    See  also  Mr.  Raithby's  note  to 

have  been  directly  the  reverse  of  it.    *  I  Bird  i;.  Hardwicke,  1  Vem.  110,  note  (1 ), 

held  she  was   not   bound  to   discover  111.    A  devise  of  lands  to  English  sub- 

whether  she  was  an  alien ;  but  that  she  jects,  in  trust  to  sell  the  lands  and  invest 

was,  whether  her  child  was  an  alien.'  His  the  proceeds  in  the  funds  in  trust  for 

lordship  recognizes  thte  doctrine  in  1762,  aliens,  would  not   be  open  to  the  ob- 

when  the  case  of  Finch  ».  Finch  was  jection ;  for  there  is  nothing  in  public 

decided   by  him.    From  the   report  of  policy  to  prevent  aliens  from  holding 

Bmith  V,  Read,  Lord  Haidwicke  seems  to  stock  in  the  public  funds.    Da  Hourme- 

have  had  a  similar  general  idea  in  1786.  lin    v.   Sheldon,    1    Beav.  79.    But    see 

*  There  is  no  difference  between  a  foi^  Fourdrin  v.  Gowdey,  8  Myl.  &  K.  388. 
feiture  of  a  thing  vested,  and  a  disability         ^  Honey  wood  v.  Selwin,  3  Atk.  276 ; 

to  take,  inflicted  as  a  penalty.'    It  is  Chambers  v.  Thompson,  4  Bro.  Ch.  484 ; 

true,  his  lordship,  in  the  same  case,  says :  Southall  v  ,  Younge,  308 ;   Mitf. 

'  There  is  a  difference,  where  the  dis-  Eq.  PL  by  Jeremy,  198. 
ability  arises  from  the  rules  of  the  law. 
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man  is  not  bound  to  discover  whether  he  is  married,  or  not,  for 
that  might  subject  him,  if  answered,  to  ecclesiastical  censures, 
yet  he  may  be  required  to  disclose  whether  he  has  a  legitimate 
son.^  So,  although  a  lessee  for  life  is  not  bound  to  discover 
whether  he  has  made  a  lease  for  the  life  of  another ;  for  that 
might  occasion  a  forfeiture  of  his  estate  ;  yet  he  is  bound  to  dis* 
cover  whether  he  is  tenant  for  life,  or  not ;  for  that  is  a  collateral 
matter,  and  not  to  the  point  of  forfeiture.^  So,  if  a  bill  should  be 
brought  for  a  discovery  of  waste  against  a  person,  charging  him 
to  be  tenant  for  life,  and  also  charging,  that  he  had  committed 
waste,  the  defendant  would  be  bound  to  discover  whether  he  was 
tenant  for  life,  or  not,  although  he  might  demur  to  the  discovery 
of  the  waste.^  So,  although  a  bankrupt  is  not  bound  to  discover 
whether  he  has  committed  any  acts  of  bankruptcy,  yet  he  may  be 
required  to  discover  whether  he  has  traded,  or  not.* 

§  589.  We  have  already  also  had  occasion  incidentally  to  take 
notice  of  another  exception  to  the  general  doctrine  of  the  protee* 
tion  of  a  defendant  from  a  discovery  of  any  thing  which  may  in- 
volve him  in  a  penalty  or  a  forfeiture.  It  is,  that  the  defendant 
°^fty9  by  contract,  expressly  preclude  himself  from  the  objection, 
so  far  as  respects  a  penalty  of  forfeiture,  but  not  so  far  as  respects 
the  discovery  of  a  crime.^  So,  it  is  said,  he  may  by  a  natural  or 
necessary  implication,  arising  from  a  contract,  in  like  manner 
waive  the  objection.  As,  where  the  relation  of  principal  and 
agent  exists,  and  thereby  incidentally,  and  by  implication,- a  right 
of  discovery  results  from  the  high  moral  obligation  of  the  agent, 
to  discover  the  acts  done  by  him  in  regard  to  his  principal.  Thus, 
for  example,  where  a  bill  of  discovery  was  brought  by  his  princi- 
pal, against  a  broker  in  the  city  of  London,  in  aid  of  an  action  at 
law,  for  a  discovery  of  acts  of  misconduct  by  the  broker,  it  was 
held,  that  the  broker  was  bound  to  make  the  discovery  of  the  acts, 
although  by  so  doing  he  would  subject  himself  to  the  penalty  of  a 
bond,  which  he  had  given  to  the  city,  upon  condition  for  his  offi- 
cial good  conduct.^  (a) 

1  Ante,  §  685 ;  Finch  v.  Finch,  2  Yes.  son  v.  Sonthcote,  1  Atk.  589 ;  SouthaU 

491 ;  Mitf.  Eq.  PI.  by  Jeremy,  285,  286 ;  v. ,  Younge,  «08 ;  Ante,  §  580. 

Cooper,  Eq.  PL  205.  *  Chambere  v.  Thompson,  4  Bro.  Ch. 

3  Weaver  V.  Meath,  2  Ves.  108;  Mitf.  484,  436,  and  Mr.  Belfs  not«  ;   Ante, 

Eq.  PI.  by  Jeremy,  286.  §  684. 

•  Weaver  v.  Meath,  2  Ves.  108 ;  Mitf.         »  Ante,  §  621,  677. 
Eq.  PI.  by  Jeremy,  286.  287.    See  Hani-        «  Green  v.  Weaver,  1  Sim.  404,  426. 

(a)  See  State  v.  Mamy,  2  DeL  Ch.  141. 
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§  590.  A  distinction  also  exists,  and  should  be  constantly  borne 
in  mind,  between  cases  of  a  penalty  or  a  forfeiture,  strictly  so 

In  this  case,  the  Tioe-chanoellor  (Sir  A.  principle,  and  must  protect  the  defend- 
Hart)  went  into  an  elaborate  review  of  ant  against  the  discovery.  Bat,  from 
the  cases,  and  came  to  the  conclusion,  the  current  of  autliority,  I  think  this  re- 
whidi  is  stated  in  the  text :  **  If,"  said  suit  may  be  derived,  as  established  by  a 
he,  on  that  occasion,  '*  I  decide  that  the  series  of  decisions,  travelling  through  a 
defendants  are  bound  to  answer,  it  may  long  series  of  years,  namely,  that  a  man, 
be  said,  that  my  decision  is  inconsistent  by  the  efiect  of  his  own  acts,  may  exclude 
with  the  doctrine  laid  down  by  great  himself  from  the  benefit  of  tliat  rule  of 
Judges  in  former  cases.  If  I  decide  that  a  court  of  equity ;  or,  to  adopt  the  ex- 
the  defendants  are  not  bound  to  answer,  pression  of  a  very  great  judge,  he  may 
I  may  render  those  acts  of  parliament,  contract  himself  out  of  the  protection 
especially  framed  for  the  purpose  of  pro>  afforded  by  the  principle  of  the  court" 
tecting  principals  fVom  the  dishonesty  of  Then,  after  reviewing  the  cases,  he 
their  agents,  a  cover  to  their  agents  in  added :  "  I  think,  from  this  series  of  de- 
the  grossest  and  most  scandalous  frauds,  cisions,  there  is  sufficient  to  authorize  me 
For,  stripped  of  the  effect  of  the  statutes,  to  decide,  that  a  man  may  contract,  so 
as  inflicting  penalties,  it  would  be  the  as  to  incur  tlie  obligation  to  make  the  dis- 
common coarse  of  the  court  of  equity  to  covery  of  all  the  facts  relative  to  that 
compel  each  of  these  defendants  to  state,  contract,  although  the  effect  of  that  dis- 
on  oath,  whether  they  were  employed  as  covery  may,  incidentally,  subject  him  to 
brokers  and  agents  of  the  plaintiff,  and  pecuniary  penalties  "  Then,  proceeding 
whether  they  acted  in  tliat  capacity,  and  to  tlie  direct  question  before  him,  he  said : 
to  set  forth  every  particular  of  each  of  **  Then,  the  next  question  is,  inasmuch 
the  defendants'  dealings  as  agent  or  bro-  as  the  objection  to  make  the  discovery 
ker  of  the  plaintiff,  and  to  produce  every  arose,  in  tlie  cases  I  have  referred  to, 
enti;}' in  his  books,  and  every  document  from  the  stipulations  of  mstruments  under 
relating  to  these  transactions.  If  a  court  seal,  can  tlie  solemnity  of  the  seal  make 
of  equity,  in  this  case,  protected  him  that  obligation  to  discover  more  obliga- 
from  the  discovery,  the  plaintiff's  pro-  tory  in  a  court  of  equity,  than  the  moral 
oeeding  at  law  must  be  quite  nugatory ;  obligation  resulting  from  principal  and 
for  the  materials  of  evidence  must  neces-  agent,  wlien  one  reposes  and  another  ao> 
sarily  rest,  almost  exclusively  (as  I  have  cepts  the  confidence  so  reposed  ?  Tlie 
observed)  in  their  possession.  I  hope  reasoning  of  the  judgment,  in  tlie  case  of 
this  question  may  be  decided  without  my  the  East  India  Company  i;.  Atkins,  I 
failing  into  the  dilemma  of  impeaching  think,  shows,  conclusively,  an  opinion, 
any  anterior  decision.  I  liave  looked  that  such  was  the  moral  obligation,  that, 
through  every  case  on  this  subject  that  on  that  ground,  tlie  discovery  ought  to  be 
was  cited ;  and,  most  especially,  have  ap-  made.  Although  Strange  is  not  a  book 
plied  myself  to  tliose  which  were  before  we  can  place  much  confidence  in,  yet,  in 
Lord  Eldon,  which  have  been  relied  on.  this  particular  instance,  it  appears  to  be 
I  have  looked  through  a  great  variety  of  a  very  able  and  sound  judgment,  and 
those  cases,  and,  I  believe,  I  have  looked  well  reported.  I  should  say,  that  a 
through  and  considered  every  case,  that  court  of  equity  knows  no  difference  he- 
ft diligent  search  in  the  books  has  ena-  tween  a  mere  moral  obligation,  and  one 
bled  me  to  find,  that  has  any  bearing  on  resulting  from  stipulation  by  deed.  If 
this  question.  Upon  those  cases,  that  we  contrast  the  circumstances  of  this 
I  do  not  now  rely  on,  it  may  be  suffi-  case  with  those  of  the  decisions  I  have 
dent  to  say,  they  establish  the  general  referred  to,  I  think  we  shall  find,  that 
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called,  and  cases  where  the  party  has  contracted  to  pay  a  sum  as 
stipulated  damages,  for  any  act  done,  or  omitted  to  be  done,  by 
him.  In  the  latter  cases,  the  objection  is  not  strictly  applicable, 
and  cannot,  therefore,  be  yalid.  What  are  properly  to  be  deemed 
cases  of  stipulated  damages,  and  what  are  cases  in  the  nature  of  a 
penalty  or  a  forfeiture,  may  in  many  instances  be  a  matter  of  very 
nice  and  critical  inquiry.^  For  it  is  certain  that  merely  giving 
the  name  of  stipulated  damages  in  a  transaction,  where  it  is  in 
reality  a  penalty,  will  not  change  the  nature  of  the  objection ;  but 
it  will  be  still  available.^ 

§  591.  In  the  next  place,  in  regard  to  the  other  branch  of  the 
rule,  that  no  person  shall  be  bound  to  criminate  himself,  or  to  fur- 
nish evidence  for  any  step  in  the  process,  by  which  a  criminal  ac- 
cusation or  punishment  can  be  sustained.  Whenever  the  point 
of  discovery  has  a  direct  tendency  to  criminate  the  party,  the  case 
is  very  clear.  But  the  rule  is  equally  applicable  to  questions  which 
have  an  indirect  tendency  to  the  same  end,  and  are  connected  with 
the  other  questions.'  The  defendant  is  not  compellable  to  answer, 
either  the  broad  leading  fact,  or  any  other  fact,  the  answer  to  which 

this  case  creates  a  higher  moral  obliga-  an  executor  or  administrator,  who  has 
tion  to  give  the  discovery  than  any  of  made  oath  duly  to  administer  the  assets, 
those  cases.  In  each  of  those  cases,  the  and  executed  a  bond  for  that  purpose, 
parties  dealt  at  arms'  length.  The  em-  may  not  allege  those  matters  in  answer 
ployer  contemplated  a  breach  of  the  to  a  biU  of  discovery,  charging  him  with 
contract  by  the  fgent,  and  stipulated  for  fraudulently  tendering  an  account  of  the 
his  own  damages  in  case  a  breach  of  con-  assets.  This  is  the  ground  upon  which 
tract  should  talce  place.  In  the  present  I  act."  See  Hare  on  Discovery,  153, 154; 
case,  the  employer  surrendered  himself,  Id.  141,  142.  V7here  a  defendant  sub- 
unconditionally,  to  the  agent,  whom  he  mits  to  be  examined  on  matters  which 
employed,  in  the  confidence,  that  the  will  subject  him  to  a  penalty,  courts  of 
agent  sustained  the  character  that  he  equity  will  not  interpose.  1  Sim.  429; 
publicly  assumed.  Tlie  employer  liad  Hare  on  Discovery,  148, 144. 
no  reason  to  suspect,  nor  had  any  means  ^  Hare  on  Discovery,  144 ;  East  India 
of  detecting,  the  misrepresentation  of  the  Co.  v.  Neave,  5  Ves.  188,  185 ;  Jones  v. 
fact,  whether  they  were,  or  not,  duly  con-  Green,  8  Y.  &  Jer.  298 ;  Roy  v.  Beaufort, 
stituted  legal  brokers.  Mucli  less  could  2  Atk.  198, 194 ;  Hardy  o.  Martin,  1  Cox, 
he  apprehend,  that  they  were  daily  and  26 ;  Rolfe  v.  Peterson,  2  Bro.  Pari.  Cas. 
hourly  living  in  the  violation  of  the  law  by  Tomlins,  480. 
of  the  country  in  so  acting,  and  that  they  ^  Ibid, 
kept  this  violation  lurking  in  the  back-        ^  Paxton  v.  Douglas,  16    Yes.  242, 

ground,  to  be  brought  forward,  by  way  248 ;  s.  c  19  Ves.  225 ;  Southall  n. , 

of  defence,  against  the  just  demands  of  Younge,  808,  316,  817 ;  Cooper,  Eq.  PL 

those  whose  confidence  they  invited  and  203,  204;  Ex  parte  Symes,  11  Ves.  525; 

abused.    If  a  court  of  equity  gives  effect  Ante,  §  577,  578;  [Foss  v.  Haynes,  81 

to  a  defence  so  constituted,  I  do  not  Maine,  81.] 
know  that  there  can  be  any  reason  why 
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may  form  a  step  in  the  prosecution.*  Thus,  for  exd^mple,  where  a 
bill  was  brought  to  discover  whether  a  bureau,  which  was  delivered 
to  the  defendant  for  the  purpose  of  being  repaired,  was  not  found 
by  the  defendant  to  contain  a  secret  drawer  with  money  in  it, 
which  he  converted  to  his  own  use ;  upon  a  demurrer,  stating  the 
ground  that  the  discovery  sought  would  subject  the  defendant  to 
a  criminal  prosecution,  the  objection  was  allowed ;  for  the  charge 
amounted  to  a  charge  6t  felony.*  So,  if  a  pocket-book,  containing 
bank-notes,  should  be  left  in  the  pocket  of  a  coat,  sent  to  a  tailor 
to  be  mended ;  and  he  should  take  the  pocket-book  out  of  the 
pocket,  and  convert  the  bank-notes  to  his  own  use ;  or  if  a  pocket- 
book  should  be  left  in  a  hackney-coach,  and  the  coachman,  not 
knowing  to  whom  of  the  people,  who  were  in  the  coach  in  the 
course  of  the  day,  it  belonged,  should  open  and  take  the  contents 
to  his  own  use ;  and  a  biU  for  a  discovery  of  the  facts  in  either 
case  should  be  brought,  it  would  be  a  clear  case  for  a  demurrer ; 
for  the  party  would  be  guilty  of  a  felony,  and  would  by  his  answer 
be  called  upon  to  criminate  himself.' 

§  592.  Upon  the  same  ground,  where  a  bill  was  brought  for  a 
discovery,  stating,  that  the  son  of  the  plaintiff  had  been  charged 
with  being  guilty  of  an  embezzlement,  as  clerk  of  the  defendants, 
and  that  the  plaintiff  had  transferred  certain  stock  to  the  defend- 
ants to  satisfy  the  deficiency,  and  to  prevent  a  prosecution  against 
his  son ;  and  it  prayed  for  a  discovery  of  the  facts,  and  retransfer 
of  the  stock ;  it  was  held  that  the  transaction,  as  charged,  in  effect 

1  Olaridge  v.  Hotire,  14  Ves.  69 ;  Coop-  all  penaltie«  and  forfeitures,  it  was  held, 

er,  Eq.  PI.  204 ;  M itf .  Eq.  PI.  by  Jeremy,  that  the  defendants  were  bound  to  an- 

194,  196.    But  see  Attorney  Qeneral  v.  swer  the  charges  tally,  and  could  not 

€?onroy,  2  Jones  (Irish),  791.    In  this  protect  themselves  on  the  ground  that 

case,  an  information  against  distiUers  in  the  facts  charged,  if  coupled  with  other 

Ireland  charged  that  they  distilled  large  ihcts,  would  show  that  they  were  guilty 

quantities   of  spjrits,   for   which   they  of  conspiring  to  defraud  the  Crown, 

ought  to  have  been  charged  with  duty,  '  Cartwright  v.  Green,  8  Ves.  406 ; 

but  were  not,  and  that  they  evaded  pay-  Cooper,  Eq.  PI.  203. 

ment  by  concealing  the  distillation,  and  *  Cartwright  v.  Green.  8  Yes.  409, 

pretending  that  their  distillery  was  si-  410 ;  Cooper,  Eq.  Pi.  208 ;  Ocean  Ins. 

lent  during  the  time  the  spirits  were  dis-  Co.  v.  Fields,  2  Story,  69.    For  the  like 

tilled ;  and  required  the  defendants  to  reason  a  married  woman  may  demur  to    • 

discover  the  actual  quantities  of  work  a  discoveiy,  which  would  subject  her  bus* 

^prmented  in  the  still,  and  prayed  for  band  to  a  criminal  prosecution.    Cart* 

an  account  of  the  duties  payable  to  the  Wright  v.  Green,  8  Ves.  406;  Cooper,  Eq. 

Crown  on  spirits   distilled   by  the  de-  PI.  204. 
fendants;  the  Attorney  General  wairing 
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amoanted  to  the  composition  of  a  felony ;  and,  therefore,  the  de- 
fendants were  not  bound  to  answer  it.^ 

§  693.  And  it  will  make  no  difference  in  cases  of  this  sort 
whether  the  charge  is  such  as  will  subject  the  party  to  punish- 
ment by  the  common  law,  or  only  to  ecclesiastical  punishments 
and  censures ;  for,  in  each  case,  the  party  is  entitled  to  the  same 
protection.  Thus,  for  example,  if  a  bill  should  be  brought  for  the 
discovery  of  the  fact  of  a  marriage  by  the  plaintiff  with  a  partic- 
ular woman,  who  was  his  sister,  or  sister-in-law,  he  would  not  be 
bound  to  make  the  discovery ;  for  the  marriage  would  be  inces- 
tuous ;  and  the  discovery  of  that  would  be  one  link  in  the  chain 
of  evidence  to  convict  the  defendant.^ 

§  594.  So,  where  a  bill  was  brought  by  the  executors  of  a  coun- 
sellor-at-law  in  England  for  a  sum  in  gross,  agreed  to  be  given  to 
the  testator  for  his  advice  and  services  upon  a  certain  event  of  the 
suit ;  on  a  demurrer  by  the  defendant,  because,  if  he  should  an- 
swer the  bill,  it  would  subject  him  to  the  statutes  against  mainte- 
nance, it  being  against  the  course  of  justice  for  a  counsellor-at-law 
to  make  a  contract  for  a  gross  sum,  to  be  paid  to  him  upon  the 
event  of  a  cause,  the  demurrer  was  held  good.'  So,  where  a  bill 
was  ^Drought,  charging  that  a  perjury  had  been  committed  by  the 
procurement  of  the  defendant,  and  praying  a  discovery,  the  bill 
was  held  demurrable.^ 

§  595.  It  was  formerly  thought,  that  the  same  rule  applied  to 
cases  where  the  defendant  was  called  upon  to  make  a  discovery  of 
any  act  of  moral  turpitude.  And  accordingly,  it  has  been  laid 
down  by  Lord  Redesdale,  that  it  should  seem,  that  a  demurrer 
will  hold  to  any  discovery,  which  may  tend  to  show  the  defendant 
to  be  guilty  of  any  moral  turpitude ;  such  as  the  birth  of  a  child 
bom  out  of  wedlock.^    But  that  doctrine  has  been  since  over- 

1  Claridge    i^.    Hoare,    14   Yes.    59;        >  Penrioe  v.  Parker,  Rep.  Temp.  Finch, 

Cooper,  Eq.  PI.  208,  204 ;  Gtiibom  v,  Fel-  75.    See  also  Sharp  v.  Carter,  S  P.  Wms. 

lows,  8  Yin.  Abr.  548.  875  ;  WalliB  v.  Portland,  3  Yes.  494. 

s  Claridge   v.    Hoare,    14   Yes.    59;         «  Baker  v.  Pritchard,  2  Atk.  888,  889 ; 

Cooper,  Eq.  PL  204 ;  Brownsword  v.  Ed-  Selby  v.  Crew,  2  Anst.  504. 
wards,  2  Yes.  243,  245 ;  Mr.  Raitbby's         «  Mitf .  Eq.  PI.  by  Jeremy,  196 ;  At- 

note  to  Bird  v.  Hardwicke,  1  Yem.  110,  tomey  General  i^.  Duplessis,  Parker,  163 

note  (1) ;  Chetwynd  v.  Lindon,  2  Yes.  Chetwynd  v.  Lindon,  2  Yes.  450,  451 

451 ;  Franco  v.  Bolton,  8  Yes.  868,  871 ;  Franco  v.  Bolton,  8  Yes.  368,  871»  372 

Ex  parte  Symes,  11  Yes.  525 ;  Baker  E^ng  o.  Burr,  3  Mer.  698. 
V,  Pritchard,  2  Atk.  389;  Hare  on  Dis- 
coTery,  152-156. 
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turned ;  and  it  is  now  held,  that  the  defendant  may  be  compelled 
to  make  a  discoyery  of  any  act  of  moral  turpitude,  which  does  not 
amount  to  a  public  offence,  or  an  indictable  crime.^  The  boundar 
lies,  indeed,  between  matter  which  is  indictable,  and  that  which 
amounts  to  a  mere  private  fraud,  are  often  very  nice,  and  obscure, 
and  difficult  to  be  distinguished.^  Thus,  for  example,  the  mere 
charge  of  a  conspiracy  in  a  common  bill  against  all  the  defendants, 
is  not  objectionable ;  but  if  such  a  conspiracy  is  charged,  as  is  in- 
dictable, the  discovery  cannot  be  compelled,  and  the  objection  to 
it  by  demurrer  will  be  good.* 

§  596.  Upon  this  ground  it  is,  that  if  the  bill  chai^ges  fraud  in 
the  party  defendant,  although  involving  the  basest  moral  turpitude, 
he  is  bound  to  make  the  discovery.  Nothing  is  more  common  than 
to  bring  bills  for  discovery  and  relief,  founded  exclusively  upon 
charges  of  fraud.  And  it  has  been  stated  by  Lord  Eldon,  that  in 
the  Exchequer,  the  underwriters  upon  policies  of  insurance  often 
brought  bills  against  the  assured,  to  obtain  a  discovery  and  relief, 
in  respect  to  the  assured's  actions  against  them,  by  pleading  frauds, 
which  frauds  would  have  been  indictable.^  But,  certainly,  it  is  in* 
consistent  with  the  general  principle  already  stated,  to  compel  a 
discovery  of  any  indictable  frauds.  As  to  other  frauds,  not  indict- 
able, there  does  not  seem  any  just  ground  to  withhold  the  dis- 
covery. 

§  597.  An  exception  to  the  general  rule,  already  stated,  has  been 
intimated  to  exist  in  a  civil  case  involving  considerations  of  a  crim. 
inal  character.  Thus,  it  has  been  suggested,  that  if  a  suit  is 
brought  by  a  plaintiff  at  law,  founded  upon  a  libel,  which  imputes 

1  Hare  on  Ditcorery,  142 ;  Chetwynd  and  praying  a  diacorerj,  whether  the 

p.  Lindon,  2  Ves.  451.  defendants  have  not  combined  together 

*  Chetwynd  v,  Lindon,  2  Yes.  451 ;  to  support  one  another  against  Uie  plain- 
Mitf.  Eq.  PL  by  Jeremy,  40,  41 ;  Ante,  tiff,  as  parson.  On  a  demurrer  to  the 
S  SO,  note.  discovery,  Hotham,  Baron,  said :  "  Either 

*  Chetwynd  v.  Lindon,  2  Ves.  451 ;  the  combination  is  criminal,  or  it  is  not 
Mitf .  Eq.  PI.  by  Jeremy,  40, 41 ;  Ante,  If  it  is,  then  the  discovery  cannot  be 
}  80  and  note ;  Mayor  of  London  v.  Levy,  granted,  as  subjecting  the  defendants  to 
8  Yes.  404 ;  Dummer  v,  Chippenham,  14  a  penalty.  If  it  is  not  criminal,  then  the 
Yes.  245,  251,  255 ;  Oliver  v.  Haywood,  1  discovery  is  useless  and  impertinent ;  and 
Anst  82,  88.  In  Oliver  v.  Haywood,  1  therefore  the  demurrer  must,  on  either 
Anst  82,  a  bill  was  brought  by  a  rector  ground,  be  allowed." 

for  tithes  against    the  defendants,    his  ^  Macaulay  i;.  Shackell,  1  Bligh  (n.  8.), 

parishioners,  stating,   that  the  right  to  121, 122, 188, 184 ;  s.  c.  2  Russ.  550,  note, 

take  them  in  kind  from  the  different  de-  [See  Foss  v.  Haynes,  81  Maine,  81.] 
fendants,   accrued  at  different  periods. 
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to  him  a  criminal  oSeDce ;  and  a  justification  is  put  in,  affirming 
the  charge  i  a  bill  for  a  discovery  may  be  filed  against  the  defend- 
ant to  compel  him  to  discover  whether  the  charge  is  true  or  not ; 
upon  the  ground,  that  when  a  party  brings  an  action  for  a  libel,  he 
is  bound  to  give  the  discovery  which  the  defendant  at  law  insists 
upon  to  sustain  his  defence.^  This  doctrine  seems  utterly  incon- 
sistent with  the  rule,  that  no  man  is  bound  to  criminate  himself .« 
And  if  it  be  true,  in  r^ard  to  defences  to  be  made  to  actions  at 
law,  it  must  be  equally  true  in  r^ard  to  defences  of  a  similar 
nature  in  equity,  which  are  sought  to  be  supported  by  a  cross  bill 
of  discovery.  Yet  there  b  no  question,  that  a  demurrer  would  lie 
in  the  latter  cases  to  a  discovery  of  any  fact,  subjecting  the  party  to 
a  criminal  prosecution,  or  to  a  penalty  or  a  forfeiture.'  The  doc- 
trine seems,  however,  to  be  completely  overturned  by  the  recent 
authorities,  and  the  rule  established,  that  no  discovery  in  such  a 
case  can  be  compelled.^ 

§  598.  Where  a  penalty  or  a  forfeiture  has  at  one  time  attached 
to  a  particular  act,  of  which  a  discovery  is  sought :  and  the  pen* 

1  Wilmot  V.  Bfaocabe,  4  Sim.  263.  Bat  held  that  it  would ;  for  io  each  an  actioa 
•ee  Ante,  |  676-678,  and  March  v,  Davi-  it  waa  only  in  aid  of  a  civil  right  In  the 
■ODi  9  Paige,  680.  recent  caae  of  Qlynn  v.  Houston,  1  Keen, 

2  ChamberB  v.  Thompson,  4  Bro.  Ch.  829,  which  I  had  not  seen  when  die  text 
484 ;  Thorpe  v,  Macaulay,  6  Mad.  218,  was  originally  written,  it  was  held  by 
229.  the  court,  that,  to  a  bill  of  discoyery  in 

<  Honey  wood  v.  Selwin,  8  Atk.  276 ;  aid  of  an  action  brought  by  the  plaintiff 

Ante,    §    575-578  ;    Southall    v.  ,  for  an  assault  and  false  imprisonment,  a 

Tounge,  806,  816.    This  subject  has  been  demurrer  was  good ;  because  it  was  per- 

already  discussed  in  an  antecedent  note  sonal  tort,  and  would  subject  the  de- 

(Ante,  S  ^^*  note) ;   and  I  know  no  fendant   to   penal   consequences.    And 

authority  which  distinctly  sustains  the  where  the  whole  object  of  a  bill  of  dis- 

proposition,  that  the  defendant  is  bound  covery  is  criminatory,  a  general  demurrer 

to  make  the  discovery.    The  case   of  will  be  good,  notwithstanding  some  of 

Chambers  v,  Thompson  (4  Bro.  Ch.  484)  the  interrogatories,  separately  considered, 

is  a  direct  authority  against  it ;  and  so  is  may  relate  to  matters  not  directly  crimi- 

Thorpe  u.  Macaulay,  6  Mad.  218.    What  natory.  .Ibid. 

fell  from  Lord  Eldon  in  Macaulay  v.        <  Qlynn  v.  Houston,  1  Keen,  829.    In 

Shackell,  1  BUgh  (n.  s.),  96,  121,  122,  Mardi  v,  Davison,   9   Paige,  580,  BIr. 

can  hardly  be  applied  in  a  just  sense  to  Chancellor  Walworth  held,  that  in  the 

such  a  purpose.    The  language  of  Lord  case  of  a  libel  tlie  defendant  could  not  be 

Eldon  was  mainly  directed  to  the  only  compelled  in  a  bill  of  discovery  to  dis- 

question  then  before  the  court ;  namely,  cover  any  thing  which  would  make  him 

whether  a  court  of  equity  would  grant  a  liable  to  an  indictment  criminally ;  but 

commission  abroad  to  take  testimony  in  he  was  compellable  to   discover  other 

aid  of  a  defence  to  a  civil  action  for  a  facts  in  support  of  the  action,  which 

libel,  which  involved  a  charge  of  a  crimi-  would  not   subject  him    to  a  criminal 

nal  offence.    The  court  very  properly  prosecution,  or  to  a  penalty  or  forfeiture. 
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alty  or  the  forfeiture,  either  by  lapse  of  time,  or  the  death  of  the 
P&i^y)  l>y  or  against  whom  it  may  be  enforced,  or  otherwise,  has 
ceased  to  attach  to  it,  the  objection  to  the  discovery  is  thereby  re- 
moved ;  and  the  bill  is  no  longer  demurrable.^  Thus,  for  example, 
if  the  statute  limitation  of  a  penalty  or  a  forfeiture  has  expired 
before  the  suit  is  brought,  or  pending  the  suit  before  the  discov- 
eiy  is  given,  the  defendant  is  bound  to  answer ;  for  he  is  no  longer 
within  the  reach  of  the  perils,  against  which  the  protection  is 
allowed.^ 

§  599.  (8.)  Eighthly.  Another  objection  which  may  be  taken 
by  way  of  demurrer  to  a  bill  of  discovery,  is,  that  it  seeks  the  dis- 
covery of  a  fact  from  one,  whose  knowledge  of  the  fact  (as  ap- 
pears on  the  face  of  the  bill)  was  derived  from  the  confidence 
reposed  in  him,  as  counsel,  attorney,  solicitor,  or  arbitrator.^  The 
privilege  of  secrecy,  which  is  thus  afforded  to  professional  men,  in 
regard  to  the  communicatipns  passing  between  them  and  their 
clients,  is  in  truth  not  so  much  the  privilege  of  the  adviser  as  of 
his  client.  And  it  is  quite  possible  that  the  client  may  be  com- 
pellable to  disclose  the  facts,  when  his  professional  adviser  would 
be  bound  to  withhold  them.^     The  privilege  is  founded  upon  a 

^  Hare  on  Discovery,  147 ;  [Devinal  v.  compel  a  party  himself  to  answer  upon 

Smith,  25  liCune,  897.]  oath,  even  as  to  his  belief,  or  his  thoughts, 

*  Parichnrst  o.  Lowten,  1  Mer.  400 ;  is  one  thing ;  nay,  to  compel  him  to  dis- 
Trinity  House  v.  Burge,  2  Sim.  411 ;  close  wliat  he  has  written  or  spoken  to 
Williams  o.  Farrington,  8  Bro.  Ch.  88;  others,  not  being  his  professional  ad- 
Anon.  1  Yem.  60.  risers,  is  competent  to  the  party  seeking 

'  Mitf.  Eq.  PL  by  Jeremy,  288,  and  the  discovery ;  for  such  communications 
cases  there  cited ;  Hare  on  Discovery,  are  not  necessary  to  the  conduct  of  Ju- 
163-181 ,  Cooper,  Eq.  PI.  296,  800 ;  2  dicial  busmess  and  the  defence  or  prose- 
Story,  Eq.  Jur.  §  1457.  cution  of  men's  rights   by  the  aid  of 

*  Preston  v,  Carr,  1  T.  &  Jer.  175, 179;  skilful  persons.  To  force  from  the  party 
Hare  on  Discovery,  174, 175.  This  whole  himself  the  production  of  communica- 
Bubject  is  discussed  in  a  most  elaborate  tions  made  by  him  to  professional  men, 
manner  by  Lord  Brougham,  in  Greenough  seems  inconsistent  with  the  possibility  of 
V.  Gaskell,  1  Myl.  &  K.  100,  where  the  an  ignorant  man  safely  resorting  to  pro- 
distinction  here  noticed  is  adverted  to.  It  fisssional  advice,  and  can  only  be  justi- 
may  be  further  added,  that  although  the  fled  if  the  authority  of  decided  cases 
client  may  be  bound  to  disclose  facts  ;  warrants  it.  But  no  authority  sanctions 
yet  it  does  not  foUow  that  he  is  bound  the  much  wilder  violation  of  professional 
to  disclose  his  own  statements  and  com-  confidence,  and  in  circumstances  wholly 
munications  made  to  his  professional  different,  which  would  be  involved  in 
advisers.  Lord  Lyndhurst  and  Lord  compelling  counsel,  or  attorneys,  or  so- 
Brougham  have  held  the  contrary,  licitors,  to  disclose  matters  committed 
Greenough  t^.  Graskell,  1  Myl.  &  K.  100.  to  them  in  their  professional  capacity, 
In  this  case,  Lord  Brougham  said :  "  To  and  which,  but  for  their  employment  as 
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great  public  policy ;  for  otherwise,  it  might  not  only  be  hazajrd- 
ous,  but  even  ruinous  to  a  client,  to  consult  professional  advisers, 
or  to  disclose  to  them  the  facts,  which  may  be  essential  to  the 
just  support  or  defence  of  his  rights,  and  of  the  suits  which  may 
involve  them.^  And  not  only  is  the  professional  adviser  pro- 
tected from  a  discovery  of  the  communications  between  him 
and  his  client,  but  the  client  also  is  not  bound  to  disclose  such 
privileged  communications,  although  he  is  bound  to  disclose 
facts.^ 

profeMional  men,  they  would  not  hare  matters  affecting  rights  and  obligations, 
become  possessed  of."  Post,  §  825,  note,  whidi  form  the  subject  of  all  judicial 
See  also  Desborough  p.  Rawlins,  8  Myl.  proceedings.  If  the  privilege  did  not 
&  Cr.  615.  [In  some  of  the  later  cases  exist  at  all,  every  one  would  be  thrown 
it  has  been  considered  at  least  very  upon  his  own  legal  resources.  Deprived 
doubtful,  whether  a  client  is  bound  to  of  all  professional  assistance,  a  man  would 
disclose  any  confidential  communication  not  venture  to  consult  any  skilful  person, 
between  him  and  his  solicitor,  which  his  or  would  only  dare  to  tell  his  counseUor 
solicitor  would  be  privileged  from  disclos-  half  his  case.  If  the  privilege  were  con- 
ing. Pearse  <;.  Pearse,  1  De  G.  &  Sm.  12 ;  fined  to  communications  connected  with 
where  this  question  is  examined  with  suits  begun,  or  intended,  or  expected,  or 
much  ability,  by  Knight  Bruce,  vice-chan-  apprehended,  no  one  could  safely  adopt 
cellor.  And  it  is  said  that  a  client  is  cer-  such  precautions  as  might  eventually 
tainly  privileged  from  disclosing  such  render  any  proceedings  successful,  or  all 
communications  after  the  commencement  proceedings  superfluous."  The  subject 
of  a  dispute,  ending  in  litigation.  Id.  27 ;  of  the  nature  and  extent  of  this  profes- 
and  see  Hughes  o.  Biddulph,  4  Rusa.  190 ;  sional  privilege  was  much  discussed  also 
Holmes  v.  Baddeley,  1  Phill.  476.]  in  the  case  of  Desborough  v,  Rawlins,  3 
1  Greenough  v,  Gaskell,  1  Myl.  &  K.  Myl.  &  Cr.  515,  519-525,  by  Lord-Chan- 
100-103 ;  Parkhurst  w.  Lowten,  2  Swanst.  cellor  Cottenham.  The  same  public 
210,  221 ;  Richards  v,  Jackson,  18  Ves.  policy  governs  in  the  case  of  arbitrators 
472.  Lord  Brougham  has  stated  this  stated  in  the  text;  for,  as  on  the  one 
doctrine  with  great  energy  and  clearness  hand,  courts  of  equity  will  not  compel  a 
in  Greenough  o,  Gaskell,  1  Myl.  &  K.  resort  to  an  arbitration  ;  so,  on  the  other 
108.  "  The  foundation  of  this  rule,"  said  hand,  they  will  not  disturb  the  decisions 
he,  "  is  not  difficult  to  discover.  It  is  deliberately  made  by  arbitrators,  by  re- 
not  (as  has  sometimes  been  said)  on  quiring  them  to  disclose  the  grounds  of 
account  of  any  particular  importance,  their  award,  unless  under  very  cogent  <Ar- 
which  the  law  attributes  to  the  business  cumstances,  such  as  upon  an  allegation  of 
of  legal  professors,  or  any  particular  dis-  fhiud ;  for,  Intere9t  Reipuhlica,  ut  nit  Jims 
position  to  afford  them  protection,  al-  Utium.  See  Anon.  3  Atk.  644 ;  2  Story, 
though  certainly  it  may  not  be  very  easy  £q.  Jur.  §  1457 ;  Cooper,  Eq.  PI.  295, 800. 
to  discover,  why  a  like  privilege  has  ^  Glengall  v.  Frazer,  2  Hare.  99,  105 ; 
been  refused  to  others,  and  especially  to  Attorney  General  v.  Lucas,  2  Hare,  566. 
medical  advisers.  But  it  is  out  of  regard  [But  a  client  is  not  justified  in  withhold- 
to  the  interests  of  justice  which  cannot  ing  documents  procured  by  his  solicitor, 
be  upholden,  and  to  the  administration  of  by  an  allegation  in  his  answer  that,  as  he 
Justice,  which  cannot  go  on  without  the  was  advised  and  insisted ,  the  documents 
aid  of  men  skilled  in  jurisprudence,  in  were  privileged  communications.  Bal- 
the  practice  of  the  courts,  and  in  those  guy  v,  Broadhurst,  1  Sim.  n.  b.  lU.j 
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§  600.  In  regard  to  such  professional  privilege,  it  does  not  ap- 
pear, that  the  protection  is  qualified  by  any  reference  to  proceed- 
ings pending,  or  in    contemplation,  (a)    If  counsel  receive  a 

(a)If  therewaspreTiousljuncertaintj  piite.  I  think  that  if  this  question  had 
upon  this  question,  the  decision  of  Lord  arisen  in  the  days  of  Lord  Cottenham,  it 
8eibome,  L.  C.  in  Minet  v.  Morgan,  would  have  better  justified  the  prolonged 
L.  B.  8  Ch.  861,  has  settled  it  upon  a  argument  than  at  the  present  time.  There 
liberal  and  clear  fboting.  That  was  a  cao  ^  no  doubt  that  the  law  of  the  court 
bUl  b7  a  commoner  against  the  lord  of  ■•  «<>  this  class  of  cases  did  not  at  once 
the  manor,  in  which  the  defendant  ^^^^  *  ^>««<*  »»<*  rea«>nable  footing, 
sought  to  obtain  production  of  certain  ^^^  reached  it  by  successive  steps, 
documents  m  the  plaintiff's  possession,  bonded  upon  that  respect  for  principle 
The  plaintiff  first  filed  an  affidavit  "^^^  usually  leads  the  court  aright 
in  which  be  objected  to  producing  cer-  ^he  law  has  now  attained  to  a  footing 
tain  of  the  documents  because  tliey  ^^^^^  '"*^®  "®  •  ^^^^  surprised  to  hear 
were  in  their  nature  privileged.  Tliese  ^^^  ™*'^''  ^opened  now.  The  cases  of 
documents  were  described  as  "Corre-  Bolton  v.  Corporation  of  Liverpool  (1 
spondence  between  the  plaintiff  and  his  ^^1-  *  ^  ^)>  ^^  Hughes  v,  Biddulph 
predecessors  in  title  on  the  one  hand,  and  (*  ^^-  ^^h  were  supposed  to  have  laid 
his  and  their  soUdtors  from  time  to  time  ^®^°  *  narrower  rule,  namely,  that  the 
on  the  other;"  and  also  correspondence  communications  must  have  been  in  an- 
and  documenU  passing  or  obtained  dur-  ticipation  of  the  particular  litigation, 
ing  the  progress  of  or  in  immediate  con-  ^ut  I  cannot  see  that  any  thing  was 
tempktion  of  this  suit.  He  afterwards  **>«^  ^^  tending  to  the  esUblishment 
filed  a  further  affidavit,  in  which  he  ®^  ^^^  narrower  rule,  though  reference 
stated  that  by  the  Uuiguage  quoted  was  made  to  some  earlier  cases,  sup- 
above,  he  had  meant  correspondence  be-  po«ed  to  be  authorities  for  the  doctrine 
tween  himself  and  his  family  solicitors  ^**  «*»«•  ^^  before  counsel  for  their 
and  his  present  solicitors  in  the  cause,  opinions  must  be  produced,  though  the 
written  in  contempUtion  or  in  the  opinions  might  not  be.  There  is,  how- 
course  of  the  suit,  or  with  reference  to  «^«''t  "^o  doubt  that  in  those  cases,  and 
the  subject-matter  in  dispute,  and  let-  ^  »ome  others  of  about  the  same  date, 
ten  between  his  mother  and  her  so-  *>*«  doctrine  of  protection  was  expressed 
licitora  with  reference  to  the  questions  ^  *«™«»  which  though  not  deciding  the 
connected  with  the  matters  in  dispute  in  Point.  had  a  tendency  to  narrow  the 
the  cause,  and  that  all  the  documents  doctrine  very  much  in  the  way  in  which 
included  under  this  description  were  of  a  ^^^  argument  offered  to  us  to-day  would 
private  and  oonfidentUl  nature;  and  he  ««nd  ^  »"™^  '*•  »«*  *»>«y  ^««  ^'>^' 
objected  to  producfaig  them,  because  "o'^ed  by  a  case  before  Lord  Cottenham  ^ 
from  their  nature  they  were  privileged.  Wmself.  in  which,  though  he  had  no 
The  lord^jhancellor  said :  "  The  only  occasion  to  give  a  larger  extension  to  the 
question  is  whether  the  plaintiff  has  suf-  doctrine,  yet  he  stated  the  principle  in  a 
flciently  claimed  protection  for  these  manner  which  would  plainly  justify  such 
confidential  letters  {he  says  expressly  extension.  I  mean  the  case  of  Nias  p, 
that  they  were  of  a  confidential  nature)  Northern  &  Eastern  Railway  Co.  (8  Myl- 
which  passed  between  himself  and  his  &  Cr.  865,  367),  where  Lord  Cottenham, 
mother  and  their  respective  solicitors  referring  to  Bolton  r.  Corporation  of 
with  reference  to  the  subject-matter  in  Liverpool,  sUted  what  he  considered  to 
dispute,  and  with  reference  to  the  ques-  be  the  true  principle  on  which  that  case 
tions  connected  with  the  matters  in  dis-  proceeded.    Lord  Cottenham  there  said : 
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communication  in  their  professional  capacity,  touching  matters 
that  come  within  the  ordinary  scope  of  professional  employment, 

'  The  true  principle  on  which  the  caae  Vice-ChanceUor  Knight  Bruce,  in  one  of 
proceeds  is,  that  parties  are  to  be  at  the  ablest  judgmento  of  one  of  the  ablest 
liberty  to  communicate  with  their  pro-  judges  who  ever  sat  in  this  court,  ex- 
fessional  advisers  with  respect  to  mat-  amined  the  case  of  Radcliffe  r.  Fursman 
ters  which  become  the  subject  of  (2  Bro.  P.  C.  514),  and  said  that  the  notion 
litigation,  without  restriction,  and  with-  that  the  House  of  Lords  had  established 
out  the  liabilitj  of  being  afterwards  any  such  principle  <rf  limiution  was  real- 
called  upon  to  produce  or  discover  ly  ill-founded ;  and  what  is  more  impor- 
what  they  shall  have  so  communicated,  tant,  he  practically  overruled  the  distino- 
Whether  a  bill  is  or  is  not  actually  filed  tion  by  what  he  did  in  that  case.  It  it 
at  the  time,  is  to  my  mind  a  matter  of  said  that  in  Manser  v,  Dix  ( 1  K.  &  J.  461 ) 
perfect  indifference.  It  is  not  pretended  the  Vioe-ChanceUor  Wood  did  not  go  the 
that  a  solicitor  can  be  compelled  to  whole  length  of  Pearse  v.  Pearse.  I  coo- 
answer  as  to  what  his  client  told  hhn  fess  I  do  not  perceive  any  ground  for 
with  reference  to  an  expected  contest;  supposing  that  he  differed  from  any 
and  can  it  make  any  difference  in  prin-  thing  that  was  said  in  Pearse  p.  Pearse. 
ciple,  whether  what  passes  between  them  But  there  is  a  Uter  authority  by  that  most 
is  communicated  by  word  of  mouth  or  in  accurate  and  learned  Judge,  Sir  R.  T.  Kin- 
the  form  of  a  case  stated  for  advice  ? '  dersley— Lawrence  p.  CampbeU  (4  Drew. 
Then  followed  Herring  v,  Ciohery  (1  Ph.  485, 490) — which  contains  a  statement  of 
91)  in  which  Lord  Lyndhurst  stated  the  vice-chancellor's  view  of  the  principle 
the  principle  in  terms  which  were  re-  and  also  of  the  rule  which  in  1858  had 
peated  by  Lord  Justice  Knight  Bruce  m  come  to  be  well  settled  and  established 
the  case  of  Pearse  v.  Pearse  (1  De  G.  &  in  this  court  on  the  foundation  of  that 
Sm.  12).  Then  followed  Lord  Walsing-  principle.  He  says :  '  It  is  not  now 
ham  r.  Goodricke  (3  Hare,  122),  and  it  is  necessary,  as  it.  formerly  was,  for  the 
evident  that  the  learned  and  accurate  purpose  of  obtaining  production,  that  the 
Judge,  Sir  James  Wigram,  who  decided  communications  should  be  made  either 
it,  felt  himself  embarrassed  by  the  con-  during  or  relating  to  an  actual  or  even  to 
flicting  state  of  dicta,  and  perhaps  au-  an  expected  litigation.  It  is  sufficient  if 
thority,  which  he  found  in  existence,  and,  they  pass  as  professional  communications 
yielding  to  what  he  thought  was  the  pre-  in  a  professional  capacity.'  I  can  only 
ponderance  of  authority,  he  limited  the  say  that  I  entirely  agree  witli  the  views 
protection  much  more  than  he  would  both  of  the  principle  and  of  its  proper 
have  done  if  he  had  proceeded  on  wliat  extension  taken  in  these  later  authorities, 
was  his  view  of  the  sound  principle.  It  seems  to  me  that,  according  to  the  fair 
That  case,  therefore,  without  any  dis-  uaterpretation  and  construction  of  the 
respect  to  the  learned  Judge  who  decided  language  of  this  affidavit,  it  is  sufficient 
it,  may  well  be  regarded  as  one  which  to  bring  the  present  case  within  them." 
will  not  bind,  unless  subsequent  autbori-  To  the  same  eilect  are  Turton  v.  Barber, 
ties  are  found  to  have  failed  equally  to  L.  R.  17  £q.  329 ;  Wilson  v.  Northampton 
emancipate  the  court  from  the  supposed  Railway  Co.  L.  R.  14  Eq.  477.  See  Foe- 
fetters  of  earlier  dicta,  or  earlier  cases,  ter  v.  Hall,  12  Pick.  89. 
But  in  Pearse  v.  Pearse  (1  De  G.  &  Sm.  Communications  to  a  solicitor  in  an- 
12)  a  great  stride  was  made  towards  the  ticipation  of  litigation  and  with  refer- 
emancipation  of  the  court  from  any  ence  thereto,  made  through  intermediate 
limits  inconsistent  with  the  just  exten-  agents,  by  word  of  mouth  or  by  letter,  as 
sion  and  application  of  the  principle.  The  well  as  communications  between  the  di^it 
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either  from  a  client,  or  on  his  account,  and  for  his  benefit,  in  the 
transaction  of  his  business  ;  or,  which  amounts  to  the  same  thing, 
if  they  commit  to  paper,  in  the  course  of  their  employment  on  his 
behalf,  matters  which  they  know  only  through  their  professional 
relation  to  the  client ;  they  are  not  only  justified  in  withholding 
such  matters,  but  they  are  bound  to  withhold  them  ;  and  they  will 
not  be  compelled  to  disclose  the  information,  or  to  produce  the 
papers  in  any  court  of  law  or  equity,  either  as  a  party  or  as  a  witness. 
If  this  protection  were  confined  to  cases  where  proceedings  had 
been  commenced,  the  rule  would  exclude  the  most  confidential, 
and,  it  may  be,  the  most  important,  of  all  communications,  —  those 
made  with  a  view  of  being  prepared,  either  for  instituting  or  for 
defending  a  suit  up  to  the  instant  that  the  process  of  the  court 
was  issued.  If  it  were  confined  to  proceedings  begun,  or  in  con- 
templation, then  every  communication  would  be  unprotected, 
which  a  party  makes  with  a  view  to  his  general  defence  against 
attacks,  which  he  apprehends,  although  at  the  time  no  one  may 
have  resolved  to  assail  him.  But,  were  it  allowed  to  extend  over 
such  communications,  the  protection  would  still  be  insufficient,  if 
it  only  included  communications  more  or  less  connected  with  judi- 
cial proceedings ;  for  a  person  oftentimes  requires  the  aid  of  pro- 
fessional advice  upon  the  subject  of  his  rights  and  Ids  liabilities, 
with  no  reference  to  any  particular  litigation,  and  without  any 
other  reference  to  litigation  generally,  than  all  human  affairs  have, 
in  so  &r  as  every  transaction  may,  by  possibility,  become  the  sub- 
ject of  judicial  inquiry.  It  would  be  most  mischievous,  if  it  could 
be  doubted  whether  or  not  an  attorney,  consulted  upon  a  man's 
title  to  an  estate,  was  at  liberty  to  divulge  a  flaw.^ 

1  Greenough  v.  Gaskell,  1  Myl.  &  K.  lor  Brace  said :  "  That  where  a  dispute 

101-108 ;  Hue  on  Discovery,  163-166,  had  arisen  between  two  parties,  which 

175;  Desboiongh  p.  Kawlins,  3  Mjl.  &  might,  unless  amicably  adjusted,  term!- 

Cr.  615,;  Clagett  v.  Phillips,  2  Y.  &  ColL  nate  in  a  suit,  there,  if  confidential  oom- 

Ch.  82.    In  this  case,  Mr.  Vice-Chancel-  munications  with  professional  men  passed 

and  unprofessional  agents  whom  he  em-  See  Fenner  v.  London  &  South  Eastern 

ploys  under  the  advice  of  the  solicitor  for  Railway  Co.  L.  R.  7  Q.  B.  767 ;  English  r 

the  purposes  of  the  litigation,  are  also  Tottie,  1  Q.  B.  I).  141 ;  V^oolley  i^.  North 

priTiIeged.    Anderson  v.  Bank  of  British  London  Railway  Co.  L.  R.  4  C.  P.  602 

Columbia,  2  Ch.  D.  644 ;  Ross  v.  Gibbs,  Cossey  v.  London  &  Brighton  Railway  Co 

L.  R.  8  Eq.  522 ;  Hamilton  v.  Nott,  L.  R.  L.  R.  5  C.  P.  146 ;  Mahony  v.  Widows 

16  Eq.  112;  Russell  v.  Jackson,  9  Hare,  Assurance   Fund,    L.  R.  6  C.  P.  262 

887.    Tliere  has  been  some  conflict  as  to  M'Corquodale  v.  Bell,  1  C.  P.  D.  471 

the  extent  of  this  privilege  respecting  Skinner  n.  Great  Northern  Railway  Co 
agents,  in  the  deci«ion«  of  the  law  courts. .  L.  R.  9  Ex.  298. 
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§  601.  There  are  exceptions,  or  rather  cases,  which  are  appar- 
ently exceptions,  but  which  are  in  reality  excluded  from  the  scope 
of  the  rule.  Thus,  the  person,  called  as  a  witness,  or  made  a  de- 
fendant to  a  bill,  must  have  learned  the  matter  in  question  only  as 
counsel,  or  attorney,  or  solicitor,  and  not  in  any  other  way.  If, 
therefore,  he  were  a  party  to  the  transaction,  and  especially  if  he 
were  a  party  to  a  fraud  (and  the  case  may  be  put  of  his  becoming 
an  informer,  after  being  engaged  in  a  conspiracy),  that  is,  if  he 
were  acting  foi*  himself,  although  he  might  also  be  employed  for 
another,  he  would  not  be  protected  from  the  discovery ;  for  in  such 
a  case,  his  knowledge  would  not  be  acquired  solely  by  his  being 
employed  professionally.^ 

§  602.  The  apparent  exceptions  are,  where  the  communication 
was  made  before  the  attorney  was  employed  as  such,  or  after  his 
employment  had  ceased ;  or,  where,  although  consulted  by  a  friend, 
because  he  was  an  attorney ;  yet  he  refused  to  act  as  such ;  and 
was  therefore  only  applied  to  as  a  friend ;  or,  where  there  could 
not  be  said,  in  any  correctness  of  speech,  to  be  a  communication 
at  all ;  as  where,  for  instance,  a  fact,  something  that  was  done, 
became  known  to  him,  from  his  having  been  brought  to  a  certain 
place  by  the  circumstance  of  his  being  the  attorney,  but  of  which 
fact  any  other  man,  if  there,  would  have  been  equally  conusant 
(and  even  this  has  been  held  privileged  in  some  of  the  cases)  ;  or, 
where  the  matter  communicated  was  not  in  its  nature  private,  and 
could  in  no  sense  be  termed  the  subject  of  a  confidential  disclos- 
ure ;  or,  where  the  thing  disclosed  had  no  reference  to  the  pro-  * 
fessional  employment,  although  disclosed,  while  the  relation  of 
attorney  and  client  subsisted ;  or,  where  the  attorney  made  him- 
self a  subscribing  witness,  and  thereby  assumed  another  charac- 
ter for  the  occasion  ;  and,  adopting  the  duties,  which  it  imposes, 

in  the  course  of  the  dispute,  they  would  trived  between  them,  are  not  exceptions 

be  privileged,  if  litigation  ensued,  though  to  the  general  rule;  they  do  not  fall 

litigation  might  not  liave  been  comtem-  within  the  rule  itself ;  for  the  rule  applies, 

plated  at  the  time  when  the  cororouni-  not  to  all  that  passes  between  a  solicitor 

cations  took  place."    See  also  March  v.  and  his  client,  but  onlj  to  matters  of 

Ludlum,  8  Sandf.   Ch.  48;  Herring  v.  professional    confidence;  and  no  court 

Clobery,  1  Fhill.  91,  98 ;  Walsingham  will  permit  it  to  be  said,  that  the  con- 

V.  Goodricke,  8  Hare,  122 ;  Bolton  v.  Lir-  triving  of  a  fhiud  forms  part  of  the  pro- 

erpool,  1  Myl.  &  K.  96 ;  Jones  v.  Pugh,  1  fessional  occupation  of  an  attorney  or 

Phill.  96 ;  [Follett  i;.  Jefferyes,  1  Sim.  n.  s.  solicitor.  FoUett  v.  Jefferyes,  1  Sim.  k.  b. 

8 ;  Pearse  v.  Pearse,  1  De  G.  &  Sm.  12.]  3.  And  see  Bank  of    Utica  v.    Merse- 

^  Ibid.   [Communications  between  so-  reau,  8  Barb.  Ch.  628,  where  this  subject 

licitor  and  client  relative  to  a  fraud  con-  is  examined  at  length.] 
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became  bound  to  give  eyidence  of  all  that  a  subscribing  witness 
can  be  required  to  prove.  In  all  such  cases,  it  is  plain,  that  the 
attorney  is  not  called  upon  to  disclose  matters,  which  he  can  be 
said  to  have  learned  by  communication  with  his  client,  or  on  his 
client's  behalf ;  or  matters,  which  were  so  committed  to  him  in 
his  capacity  of  attorney ;  or  matters,  which  in  that  capacity  alone 
he  had  come  to  know.^ 

§  602  a.  There  is  another  class  of  privileged  communications, 
embracing  those  which  take  place  between  different  branches  of 
the  public  service*  Where  a  correspondence  had  taken  place  be- 
tween the  Court  of  Directors  of  the  East  India  Company  and  the 
Commissioners  for  the  afiEairs  of  India,  appointed  pursuant  to  an 
act  of  parliament,  relating  to  a  private  dispute  between  the  com- 
pany and  a  third  person,  it  was  held  to  be  a  privileged  official 
communication,  because  the  public  policy  of  the  act  rendered 
the  communication  necessary.^  (a) 

§  603.  (9.)  Ninthly,  Another  objection  which  may  be  taken 
by  way  of  demurrer  to  a  bill  of  discovery,  is,  that  the  defendant 
has  an  equal  equity  with  the  plaintiff,  and  is  therefore  entitled  to 
be  protected  from  a  discovery,  which  will  endanger,  or  disturb,  or 

1  Lord  Broug^iam,  in  Greenough  9.  confided  profeMionally  to  the  party,  unleM 
Gftskell,  1  Myl.  &  K.  104,  105 ;  Bolton  indeed  they  are  such  as  his  client  might 
V.  Liverpool,  3  Sim.  467 ;  B.  c.  1  Myl.  be  compelled  to  produce.  Hare  on  Dis- 
&  K.  88 ;  Hare  on  Discorery,  172-182 ;  covery,  171-182 ;  Kington  v.  Gale,  Rep. 
Desboroagh  p.  Bawlins,  8  Myl.  &  Cr.  Temp.  Finch,  269, 260 ;  Stanhope  0.  Nott, 
615 ;  [Crosby  v.  Berger,  8  Edw.  Ch.  2  Swanst.  221,  note  (a) ;  Greenough  v. 
638.]  The  objection  equally  applies,  Gaskell,  1  Myl.  &  K.  98,  100 ;  Fenwick 
whether  the  party  is  called  as  a  witness,  v.  Reed,  1  Mer.  114, 124 ;  Preston  v.  Carr, 
to  disclose  the  secrets  of  his  client,  or  is  1  Y.  &  Jer.  175 ;  Bolton  v  Liverpool,  8 
made  a  party  defendant  to  a  bill  of  dis-  Sim.  467 ;  8.  0. 1  Myl.  &  K.  88 ;  Hughes 
coTery  in  aid  of  a  suit  at  law,  or  to  a  bill  v.  Biddulph,  4  Russ.  190 ;  Bellwood  v. 
for  discovery  and  relief.  In  the  latter  Wetherell,  1  Y.  &  Coll.  219.  [In  a  late  ' 
cases,  the  bill  would  ordinarily  be  de-  case  an  attorney  was  compelled  to  dis- 
murrable  on  another  account ;  namely,  dose  when  and  to  whom  he  parted  with 
that  the  party  is  a  mere  witness,  against  the  documents  of  his  client's  title,  and  in 
whom  there  can  be  no  decree.  See  Hare  whose  possession  they  then  were.  Ban- 
on  Discorery,  167-170 ;  Ante,  §  5X9,  ner  v,  Jackson,  1  De  G.  &  Sm.  472.] 
570.  The  objection  also  is  not  confined  *  Smith  v.  East  India  Co.  1  Fhill.  50. 
to  the  statement  of  facts,  but  also  to  the  [And  see  Attorney  General  v.  London, 
discorery  and  production  of  documents  12  Beav.  8.  | 

(a)  A  defendant  cannot  be  compelled,  communications  which  he  has  made  to 
without  the  consent  of  the  proper  govern-  the  government,  respecting  frauds  by 
ment  ofilcer,  to  answer,  either  by  bill  in  the  plaintiff  upon  the  revenue.  Worth- 
equity  or  hy^  interrogatories  at  law,  as  to  ington  v.  Scribner,  109  Mass.  487,  498. 
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destroy  his  present  rights.  Therefore,  if  a  defendant  has  in  con- 
science a  right  equal  to  that  claimed  by  the  person,  filing  a  bill 
against  him,  although  not  clothed  with  a  perfect  legal  title,  this 
circumstance,  in  the  situation  of  the  defendant,  renders  it  improper 
for  a  court  of  equity  to  compel  him  to  make  any  discovery,  which 
may  hazard  his  title.  And  if  the  matter  appears  clearly  on  the 
face  of  the  bill,  a  demurrer  will  hold.  The  most  obvious  case  is 
that  of  a  purchaser  for  a  valuable  consideration  without  notice  of 
the  plaintiflTs  claim,^  Upon  the  same  principle,  a  jointress  may, 
in  many  cas^s,  demur  to  a  bill,  filed  against  her  for  a  discovery  of 
her  jointure  deed,  if  the  plaintiff  is  not  capable  of  confirming,  or 
the  bill  does  not  offer  to  confirm,  the  jointure,  and  the  facts  appear 
sufficiently  on  the  face  of  the  bill ;  although,  ordinarily,  advantage 
is  taken  of  this  defence  by  way  of  plea.* 

§  604.  It  has  been  remarked,  that  this  singularity  in  the  juris- 
prudence of  England  is  produced  by  the  establishment  of  the 
extraordinary  jurisdiction  of  courts  of  equity,  distinct  from  the 
ordinary  jurisdiction  of  courts  of  law,  which  necessarily  creates  a 
distinction  between  legal  rights  and  equitable  rights.^  Where  the 
courts  of  equity  are  called  upon  to  administer  justice,  upon  grounds 
of  equity,  against  a  legal  title,  they  allow  a  superi/>r  strength  to  the 
legal  title,  when  the  rights  of  the  parties  are  in  conscience  equal.^ 
And  where  a  legal  title  may  be  enforced  in  a  court  of  ordinary  ju- 
risdiction, to  the  prejudice  of  an  equitable  title,  the  courts  of  equity 
will  refuse  assistance  to  the  legal  against  the  equitable  title,  where 
the  rights  are  in  conscience  equal.*^  However  true  this  remark 
may  be,  as  to  the  mode  of  administering  and  enforcing  the  rights 
of  the  parties  in  the  courts  of  equity  in  England,  the  principle 
itself,  upon  which  those  courts  act,  in  this  class  of  cases,  seems 
•founded  in  the  clearest  dictates  of  universal  justice,  and  is  proba- 
bly, therefore,  to  be  found  recognized  in  the  actual  jurisprudence 
of  most  civilized  nations.  It  stands  upon  the  maxim,  that,  where 
the  equity  is  equal,  the  party  in  possession  shall  prevail.  "  In  sequali 
jure  melior  est  conditio  possidentis.'*  ^ 

1  Mitf.  Eq.  PI.  by  Jeremy,  109,  274,         »  Mitf.  Eq.  PI  by  Jeremy,  199,  200 ; 

288 ;  Cooper,  Eq.  PI.  197,  207,  208,  284 ;  Wortley  v.  Birkhead,  2  Vea.  571,  573. 
Jerrard  u.  Saunders,  2  Yes  Jr.  454  ;  Hare         '  1  Story,  Eq.  Jur.  §  57  a ;  Jonet  p. 

on  DiscoYery,  89-104.  Powles,  3  Myl.  &  K.  581 ;  Sugden  on 

*  Ibid.  Vendors,  10th  ed.  vol.  8,  ch.  22, 1 1-5,  p. 

*  Mitf.  Eq.  PI.  by  Jeremy,  199,  200;  417,  418;  Id.  ch.  24,  {  1-4,  p.  488,  489; 
Wortley  v,  Birkhead,  2  Yes.  571,  578.  Id.  17-23,  p.  494, 495. 

*  Ibid. 
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§  604  a.  There  never  has  been  any  well-founded  doabt,  as  to 
the  doctrine,  in  cases  where  the  plaintiff  sets  up  an  equitable  title 
against  an  equitable  title,  or  a  legal  title  of  the  defendant,  acquired 
by  a  bond  fide  purchase  without  notice ;  for  in  such  a  case,  if  the 
title  of  each  party  be  equitable,  the  maxim  must  apply  with  its 
full  force ;  and  if  the  title  of  the  defendant  be  a  legal  title,  equity 
ought  not  to  deprive  him  of  the  protection  of  that  title,  as  it  is 
under  such  circumstances  the  superior  title.^  The  point  of  doubt 
has  been,  whether  the  defence  ought  to  apply  to  a  case,  where  the 
plaintiff  founds  his  bill  upon  a  legal  title,  seeking  to  support  it  by 
a  discovery,  and  the  defendant  relies  solely  on  an  equitable  title 
to  protect  himself  from  the  discovery.  Upon  this  point  the  au- 
thorities are  at  variance ;  but  upon  principle  it  would  seem  diffi- 
cult to  resist  the  reasoning,  by  which  the  doctrine,  that  the 
purchaser  is  in  such  a  case  entitled  to  protection,  is  supported.^ 
But  to  entitle  a  purchaser  to  the  benefit  of  the  plea,  he  must  not 
only  be  a  purchaser  for  a  valuable  consideration  without  notice, 
but  he  must  have  paid  the  purchase-money.  If  he  has  paid  no 
part  of  it,  then  the  plea  is  null ;  if  he  has  paid  a  part,  he  is  en- 
titled to  protection  pro  tanto.^ 

§  605.  These  are  the  principal  grounds  of  demurrer  to  bills  of 
discovery,  upon  which  it  seems  necessary  to  comment  in  this  place. 
If  the  objection  appears  upon  the  face  of  the  bill,  it  is  proper, 
whether  it  applies  to  the  whole  of  the  bill,  or  to  particular  discov- 
eries only,  that  the  objection,  as  far  as  it  extends,  should  be  taken 
by  demurrer.^  If  the  objection  does  not  appear  upon  the  &ce  of 
the  bilU  it  must  (as  we  shall  presently  see)  be  taken  by  plea.^  And 
this  distinction  is  the  more  important  to  be  observed,  because  in 
many  cases,  if  the  objection  is  not  so  insisted  on,  it  is  in  effect 
waived.     For  it  is  a  general  rule,  subject  to  some  exceptions,  which 

^  Sugden  on  Vendors,  10th  ed.  vol.  S,  Sumner,  506,  578.    See  Post,  %  805,  806, 

ch.  24,  §  17-28,  p.  494-496;  Boone  t;.  825;   Boone   r.  Chiles,  10  Peters,   177, 

ChHes,  10  Peters,  177,  210.  211,  212.  210,  211,  212 ;  V^ttier  i?  Uinde,  7  Peters, 

3  Ibid. ;  1  Stoty,  £q.  Jar.  |  57  a,  and  252,  271. 
note.     In  the  late  case   of    Collins  o.        *  Wood  v.  Mann,  1  Sumner,  606,  578 ; 

Archer,  1  Rnss.  &  Myl.  284,  the  master  Boone  v.  Chiles,  10  Peters,  177, 210,  211, 

of  the  rolls  held  it  no  protection ;  and  in  212. 

Payne  v,  Compton,  2  Y.  &  Coll.  457,        *  Ibid. ;  Mitf.  £q.  PI.  by  Jeremy,  107, 

Lord  Abinger  seems  to  have  held  that  it  216 ;  Post,  §  607. 
was.    See  also  2  Stoty,  Eq.  Jur.  §  1602,        &  Ibid.;  Bfitf.  £q.  PI.  by  Jeremy,  14, 

1608,  and  notes ;  Wigram  on  Discovery,  107, 218. 
2d  ed.  §  185»  p.  81, 82 ;  Wood  o.  Mann,  1 
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will  come  more  fully  under  consideration  hereafter,  that  the  de- 
fendant must  answer  fully  all  the  allegations  and  charges  in  the 
bill,  and  all  the  interrogatories  founded  upon,  and  incidental  to 
them,  from  which  he  does  not  specifically  protect  himself  by  way 
of  demurrer,  or  by  way  of  plea,  as  the  case  may  require.* 

§  606.  Thus,  if  the  matter  relied  on  by  the  defendant  constitute 
a  defence  to  the  relief  or  purpose  sought  by  the  bill,  whether  that 
relief  be  at  law  or  in  equity ;  or  if  the  defence  be,  that  the  plain- 
tiff has  no  title  to  equitable  relief ;  or,  that  the  plaintiff  has  no 
interest  in  the  subject-matter ; '  or,  that  the  defendant  is  a  bona 
fide  purchaser  for  a  valuable  consideration  without  notice  ;  ^  or, 
that  the  bill  does  not  declare  a  purpose,  for  which  courts  of  equity 
will  compel  a  discovery ;  or,  that  the  plaintiff  is  under  some  dis- 
ability ;  in  these  and  the  like  cases,  although  the  defence  extends 
to  the  entire  subject  of  the  suit,  it  seems  now  settled,  that  the  ob- 

1  Hare  on  Discoveiy,  247,  296,  297;  this  requires  some  quallflcatioiu,  for  there 

Mitf.  £q.  PI.  by  Jeremy,  107, 106,  807,  are  many  cases,  in  which  a  defendant, 

and  note  (A) ;  Dolder  v.  Huntingfleld,  11  answering  in  part,  will  be  compelled  to 

Yes.  283 ;  Methodist  Episcopal  Church  answer  a  particular  discoTery  which  he 

V.  Jaques,  1  Johns.  Ch.  66 ;  Phillips  v.  might,  by  demurrer  or  by  plea,  have  ob- 

PreTost,  4  Johns.  Ch.  206 ;  SomerviUe  v.  jected  to.    This  is,  indeed,  sufficiently 

Mackay,  16  Yes.  882 ;  Cooper,  Eq.  PL  apparent  from  the  succeeding  sentence  of 

816,  816 ;  Biazareddo  v.  Maitland,  8  Mad.  Lord  Redesdale.    The  true  exposition  of 

71,  72,  and  note  (6) ;  — ^  v.  Harrison,  4  this  whole  passage  is  probably  the  fact, 

Mad.  262;  Post,  §  607,  609.    The  Ian-  that,  at  the  time  when  it  was  written, 

guage  of  Lord  Redesdale  on  this  subject  the  doctrine  on  tliis  subject  was  in  a  reiy 

is  somewhat  obscure  and  inrolved.     He  unsettled  state.    See  Hare  on  Discovery, 

says:  ''If  the  grounds  on  which  a  de-  247-266. 

fendant  might  demur  to  a  particular  dis-  ^  Li  Mazareddo  u.  Maitland,  3  Mad. 

covery,  appear  clearly  on  the  face  of  the  72,  the  yioeKihanoellor  (Sir  John  Leach) 

bill,  and  the  defendant  does  not  demur  decided,  that  "  a  defendant  cannot,  by 

to  the  discovery,  but,  answering  the  rest  answer,  deny  the   plaintiff's  title,  and 

of  the  bill,  declines  answering  to  so  much,  refuse  to  answer  as  to  facts,  which  may 

the  court  will  not  compel  him  to  make  be  useful  evidence  in  support  of  that 

the  discovery.    But,  in  general,  unless  it  title.    He  cannot  answer  in  part    If  he 

appears  clearly  by  the    bill,   that   the  answers  at  all,  he  must  answer  the  whole 

plaintiff  is  not  entitled  to  the  discovery  of  the  bill."    Mr.  Hare  deems  this  dis- 

he  requires,  or  that  the  defendant  ought  tinction  of  great  practical  importance, 

not  to  be  compelled  to  make  it,  a  demur-  Hare  on  Discovery,  261 ;  Post,  §  609, 

rer  to  the  discovery  will  not  hold,  and  846, 847.  [The  same  is  true  if  the  defend- 

the  defendant,  unless  he  can  protect  him-  ant  denies  the  plaintiff's  title  and  sets 

self  by  plea,  must  answer."    Mitf.  Eq.  up  one  in  himself.    Dott  v.  Hoyes,  15 

PI.  by  Jeremy,   200.     Although  Lord  Sim.  872.] 

Redesdale,  in  the  first  sentence,  is  mani-  '  Ovey  v.  Leighton,  2-  Sim.  &  Stu. 

festly  referring  to  cases  of  a  particular  234 ;  Portarlington  v.  Soulby,  7  Sim.  28 ; 

discovery  sought  by  the  bill,  yet  even  Qordon  v.  Shaw,  14  Sim.  398. 
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jection  must  be  taken  by  way  of  plea  or  demurrer ;  for  if  the  de- 
fendant submits  to  answer,  he  must  answer  fully .^ 

1  Haie  on  Diacorery,  265-262;  see  coreiy,  266-262.  In  the  late  case  of 
alio  Bolder  o.  Huntingfield,  11  Vea.  283 ;  Oyey  v.  Leighton,  2  Sim.  &  Stu.  234,  the 
Shaw  V.  Ching,  11  Vea.  803;  Faulder  v.  yioe-chancellor  held,  that  if  a  purchaser 
Stuart,  11  Ves.,296;  Post,  §  846,  847;  without  notice  answers  at  all,  he  must 
Rowe  V.  Teed,  16  Vee.  876-878.  [In  the  answer  fuUy.  The  same  point  was  de- 
late case  of  Mason  v.  Wakeman,  16  Sim.  cided  in  the  still  more  recent  case  of 
874,  it  was  held  that,  under  tlie  38th  Portarlmgton  v,  Soulby,  7  Sim.  28.  See 
General  Order  of  August,  1841,  a  de-  also  the  case  1  Johns.  Ch.  65,  and  4 
fendant,  although  he  had  submitted  to  Johns.  Ch.  206.  Bj  the  89th  Rule  of  the 
answer  a  bill  which  was  demurrable,  Equity  Rules  ofthe  Supreme  Court  of  the 
might  refuse  to  answer  anj  particular  United  States,  January  Term,  1842,  a 
interrogatories  he  saw  fit]  The  whole  bona  fidt  purchaser  for  a  raluable  con- 
subject  is  elaborately  examined,  and  the  sideration  without  notice,  may  set  up 
cases  collected  in  Mr.  Hare's  work  on  that  defence  by  answer  instead  of  plea. 
Discovery,  247-298.  Tliere  has  been  no  and  will  be  entitled  to  the  same  pro- 
small  diversity  of  opinion  among  the  tection  as  if  he  had  pleaded  it,  from 
learned  chancery  judges  upon  this  sub-  making  a  further  answer.  See  Post, 
ject,  and  Mr.  Hare  has  given  an  histori-  §  810,  846,  note,  where  the  rule  is  cited 
cal  view  of  the  cases.  The  doctrine  at  large.  The  rule,  that  where  a  de- 
asserted  in  the  text  is,  however,  that  fendant  answers  at  all,Jie  must  answer 
which  seems,  on  the  whole,  to  be  settled  fully,  does  not  prevail  in  the  Court  of 
in  England  by  the  weight  of  authority,  Exchequer ;  but  only  in  the  Court  of 
though  not  beyond  all  doubt.  Mr.  Chan-  Chancery;  founded  (as  it  should  seem) 
oellor  Kent  has  also  reviewed  the  prin-  upon  the  difference  in  the  practice  of 
cipal  authorities  |n  the  case  of  the  these  courts  as  to  the  mode  of  disposing 
Methodist  Episcopal  Church  v.  Jaques,  of  exceptions  to  answer  for  tliis  supposed 

« 1  Johns.  Ch.  65 ;   and  in  the  case  of  defect.    In  the  Court  of  Chancery,  the 

Phillips  V.  Prevost,  4  Johns.  Ch.  205.  exceptions  are  referred  to  a  master ;  in 

He  arrived  at  a  conclusion  not  quite  co-  the  Court  of  Exchequer,  they  are  not. 

incident  with  the  text,  for,  while  he  ad-  See  Hare  on  Discovery,  247,  248;  Id. 

mits  the  general  rule,  he  seems  to  insist  260,  257,  note  (v) ;  Id.  298-391.   In  Rowe 

that  it  is  subject  to  exceptions  and  modi-  v.  Teed,  15  Yes.  876,  Lord  Eldon  ex- 

^  flcations,  according  to  the  drcumstances  pounded,  at  some  length,  the  grounds  of 
of  the  case.  And  he  states  as  one  ex-  the  difference.  "  The  question  is,"  said 
ception,  where  the  defendant  objects  by  he,  "  whether  this  is  an  answer,  bringing 
answer,  to  a  discovery,  because  the  forward  such  one  short  fact,  or  such  a 
plaintiff  has  no  title;  and  also  as  another  series  of  circumstances,  establishing,  in 
exception,  the  case  of  a  defendant  dis-  the  result,  one  fact  that  would  be  an 
claiming  all  interest  in  the  subject-matter  answer  to  the  prayer  of  discovery  and 
of  the  controversy.  This  last  case  seems  relief ;  and,  therefore,  whether  this  is  a 
justified  by  what  is  said  by  Lord  Redes-  case  in  which  the  court  should  decide 
dale  (Mitf  Eq.  PI.  by  Jeremy,  188,  288,  that  point,  which  has  been  long  the  sub- 
818).  And  Mr.  Haie  admits,  that  in  ject  of  litigation ;  to  what  extent  a  de- 
cases  of  a  disclaimer  of  interest,  and  that  fendant  is  bound  to  answer,  who  has 
the  defendant  is  a  mere  witness,  and  in  averred  a  circumstance,  which,  if  truly 
cases  of  a  purchaser  for  a  valuable  con-  averred  in  another  form,  and  sufficiently 
sideration  without  notice,  there  is  a  great  proved,  would  be  an  answer  to  the  whole 
confiict  in  the  authorities.    Hare  on  Dis-  prayer  for  discoveiy  and  relief.  I  repeat, 
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§  607.  The  rule,  however,  is,  as  has  been  already  suggested,^ 
subject  to  some  uncontroverted  exceptions ;  among  which  may  be 
stated  to  be  the  objection,  that  the  discovery  would  make  the  de- 
fendant liable  to  a  penalty  or  a  forfeiture,  or  have  a  tendency 
thereto ; '  or  would  compel  him  to  criminate  himself ;  or  would  in- 
volve him  in  a  breach  of  professional  confidence  as  counsel,  solici- 
tor, or  attorney ;  or  that  the  discovery  would  be  immaterial ;  or 
that  it  would  compel  him  to  discover  matters  not  applicable  to  the 
plaintiffs  title,  but  solely  applicable  to  his  own  title.^    Some  of 

that  I  should  not  shrink  from  the  de-  ception  of  the  cases  in  which  it  settled, 
cision  of  that  question,  if  it  was  fairly  as  general  law,  that  the  party  ia  not  to 
before  me ;  and  I  should  be  relieved  from  answer  a  particular  circumstance,  as, 
the  apprehension  of  an  erroneous  judg-  that  he  is  not  to  criminate  himself,  the 
ment  by  the  reflection,  that  it  is  much  case  of  a  purchaser  for  Taluable  con- 
better  that  there  should  be  a  decision,  sideration,  &c.,  this  court  does  not  trust 
than  that  such  a  point  should  remain  in  the  master,  generally,  with  the  determi- 
uncertainty.  It  is  not  my  purpose,  on  nation,  how  much  of  the  answer,  con- 
this  occasion,  to  repeat  all  that  is  to  be  sideredas  a  plea,  would  be  a  good  defence, 
found  upon  this  subject  in  the  late  cases.  The  master  is,  therefore,  almost  under 
But  I  must  repeat,  that  whenever  this  the  necessity  of  admitting  an  exception ; 
question  comes  to  a  decision,  it  will  be  and,  when  the  propriety  of  his  judg- 
infinitely  better  to  decide,  that  in  this  ment  comes  to  be  argued  here,  it  would 
court  the  objection  should  be  made  by  be  most  incongruous,  that  the  court, 
plea,  rather  than  by  answer.  In  the  admitting  his  judgment  not  to  be  wrong. 
Court  of  Exchequer,  exceptions  come  be-  should  yet  give  a  different  judgment, 
fore  the  court  in  the  first  instance.  That  considering  the  answer  as  a  plea."  See 
is  not  the  course  here.  The  office  of  a  also  Somerville  n,  Mackay,  16  Yes.  882 ; 
plea,  generally,  is  not  to  deny  the  equity,  Leonard  v,  Leonard,  1  Ball  &  B.  824,  826. 
but/  to  bring  forward  a  feet,  which,  if  [As  the  defendant  is  not  bound  to  an- 
true,  displaces  it ;  not  a  single  averment,  swer  matters  of  recital  in  a  bill,  unless 
as  the  averment  in  this  answer,  that  no  specially  interrogated  thereto,  he  need 
bill  of  sale  was  executed ;  but  perhaps  a  not  answer  the  whole,  although  he  volun- 
series  of  circumstances,  forming,  in  their  teers  to  answer  such  matters  in  part 
combined  result,  some  one  fact,  which  Newhall  v.  Hobbs,  8  Cush.  274.]  • 
displaces  the  equity.    There  is  this  dif-         i.  Ante,  §  606. 

fercnce  between  law  and  equity:  that  <  If  the  defendant,  in  an  answer,  means 
here,  for  the  sake  of  convenience,  that  to  avail  himself  of  the  objection  that  his 
is,  of  justice,  the  denial  of  some  fkct  answer  to  a  particular  matter  of  discos- 
alleged  by  the  bill,  in  some  instances,  ery  will  expose  him  to  a  penalty  or  for- 
with  certain  averments,  has  been  con-  feiture,  he  must,  in  his  answer,  specially 
sidered  sufficient  to  constitute  a  good  set  up  that  objection.  Sloman  o.  Kelly, 
plea ;  though  not  perhaps  precisely  with-  8  Y.  &  Coll.  678 ;  Post,  §  846. 
in  the  definition  of  good  pleading  at  law.  *  Hare  on  Discovery,  262,  264,  266- 
If  each  case  is  to  be  considered  upon  its  278 ;  Id.  290 ;  Id.  149 ;  Parkhurst  v.  Low- 
own  circumstances,  it  is  desirable  that  ten,  1  Mer.  401.  See  also  Phillips  v.  Pre- 
this  point  should  be  brought  before  the  rost,  4  Johns.  Ch.  205,  and  cases  there 
court  by  plea  rather  than  by  answer;  as  cited;  Rowe  v.  Teed,  15  Yes.  376-379; 
an  tLnswer  prima  facie  admits  that  the  de-  Leonard  o.  Leonard,  1  Ball  &  B.  324; 
f endant  cannot  plead.    And,  witli  tlie  ex-  Ante,  §  576-688,  599^603. 
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these  exceptions  will  again  come  under  review  in  the  subsequent 
pages.^ 

§  608.  It  has  been  remarked  by  Lord  Redesdale,  that  not  only 
is  a  demurrer  the  proper  mode  of  taking  such  an  objection,^  but 
he  has  added,  in  another  place,  that  after  a  demurrer  has  been 
overruled,  a  new  defence  may  be  made  by  a  demurrer  less  extended, 
or  by  a  plea,  or  by  an  answer ;  and  that,  after  a  plea  has  been 
overruled,  a  new  defence  may  be  made  by  a  demurrer,  by  a  new 
plea,  or  by  an  answer ;  and  the  proceedings  upon  the  new  defence 
will  be  the  same  as  if  it  had  been  originally  made.^  And  it  has 
also  been  said,  that,  where  a  demurrer  is  overruled,  that  does  not 
deprive  the  party  of  his  equity ;  for  the  same  thing  may  be  insisted 
on  in  his  answer.^  These  propositions  require  qualification ;  for, 
however  true  in  general  they  may  be  in  regard  to  bills  of  relief, 

>  Post,  §  824, 826.  [Where  the  United  demurrer  of  the  same  extent,  after  one 
States  brought  a  bill  in  the  English  Court  demurrer  has  been  OTerruled ;  for  al- 
of  Chancery  against  one  of  the  agents  of  though,  by  a  standing  order  of  the  court, 
the  so-called  confederate  goremment  dur-  a  cause  of  demurrer  must  be  set  forth  in 
ing  the  ciyil  war,  against  whom  proceed-  the  pleading,  yet,  if  that  is  overruled, 
ings  in  rem  for  the  purpose  of  confiscating  any  other  cause  appearing  on  the  bill 
his  property  in  this  country,  under  the  may  be  offered  on  argument  of  the  de- 
acts  of  Congress,  on  the  ground  of  his  murrer,  and,  if  valid,  will  be  allowed;  the 
participation  in  the  rebellion,  were  pend-  rule  of  the  court  aflectuig  only  the  costs, 
ing.  a  plea  to  the  whole  of  the  discovery  But  after  a  demurrer  has  been  over- 
and  relief  prayed  in  the  bill,  on  the  ruled,  a  new  defence  may  be  made  by 
ground  of  the  pendency  of  such  proceed-  a  demurrer  less  extended,  or  by  plea, 
ings,  in  the  courts  of  the  United  States,  was  or  answer;  and  after  a  plea  has  been 
allowed,  because  the  plaintiffs  were  not  overruled,  defence  may  be  made  by  de- 
entitled  to  the  aid  of  equity  in  obtaining  murrer,  by  a  new  plea,  or*by  an  answer; 
the  money  held  by  the  defendant  as  such  and  the  proceedings  upon  the  new  de- 
agent,  without  waiving  the  forfeitures  to  fence  will  be  the  same  as  if  it  had  been 
which  the  agency  exposed  him  in  the  originally  made."  In  Finch  v.  Finch,  2 
United  States.  United  States  v.  McRae,  Yes.  492,  Lord  Hardwicke  is  also  re- 
L.  R.  4  Eq.  827.  But  on  appeal  it  was  ported  to  have  said  :  **  It  is  not  like  a 
held  that  the  plea  was  good  as  to  the  dis-  second  demurrer  or  dilatory,  or  a  second 
covery,  but  not  as  to  the  relief.  The  case  plea,  which  cannot  be  put  in  a  second 
was  directed  to  stand  for  further  proceed-  time,  if  overruled ;  yet,  notwithstanding, 
ings,  if  the  plaintiff  could  establish  his  the  court  frequently  allows  the  def end- 
case  without  calling  upon  the  defendant  ant,  after  a  plea  has  been  overruled,  to 
for  disco veiy.    L.  R.  3  Ch.  79.]  insist  on  the  same  matter  by  answer, 

2  Mitf.  Eq.  PI.  by  Jeremy,  14, 16, 107,  which  was  overruled  as  a  plea."     See 

218.  also  Hare  on  Discovery,  289,  298;  Mitf. 

«  Lord   Redesdale's  language  (Mitf.  Eq.  PI.  by  Jeremy,  216,  217,  and  note 

Eq.  PI.  by  Jeremy,  16)  is  as  follows :  "  If  (x) ;  Ante,  §  460. 

a  demurrer  or  plea  is  overruled  upon  ar-         *  Bishop  of  Sodor  and  Man  v.  Derby, 

gument,  the  defendant  must  make  a  new  2  Ves.  367 ;  Attorney  General  v.  Brown, 

defence.    This  he  cannot  do  by  a  second  1  Swanst.  804,  and  note.     , 
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we  should  be  misled  in  applying  them  to  bills  of  discovery.^  In 
the  cases  of  bills  of  relief,  to  which  the  general  rule  extends,  that 
he  who  submits  to  answer,  must  answer  fully  the  overruling  of  a 
demurrer,  or  of  a  plea,  although  it  is  not  conclusive  upon  the  title 
to  relief,  is  conclusive  upon  the  question  of  discovery;  for  it 
amounts  to  a  decision,  that  the  matter  is  proper  for  a  judicial  in- 
quiry, and  the  defendant  can  no  longer  refuse  to  the  plaintiff  the 
means  of  prosecuting  that  inquiry.^ 

§  609.  The  foregoing  remarks  have  been  principally  addressed 
to  cases  where  the  objection  to  a  discovery  applies  to  the  entire 
claim  of  the  plaintiff.  But  they  are  equally  applicable  to  cases 
where  the  objection  applies  only  to  special  and  particular  discov- 
eries sought  by  the  bill.  In  the  latter  case,  equally  as  in  the 
former,  the  defendant,  if  he  means  to  make  any  objection  to  the 
discovery,  must  do  so  by  a  demurrer,  or  by  a  plea ;  for  the  same 
general  rule,  subject  to  the  exceptions  already  stated,  governs,  that 
the  defendant,  if  he  answers  at  all,  must  answer  fully .^ 

1  Hare  on  Diecorerj,  289,  290.  Eldon,  in  Baker  v.Mellish,  11  Yes.  73,  used 
*  Hare  on  Discovery,  290.  Although  the  following  language  on  the  same  point : 
this  is  the  general  rule,  yet  the  court,  "As  to  particular  questions  upon  this 
upon  overruling  a  demurrrer  to  a  bill  of  record,  the  defendant  should  not  be  called 
discovery,  will,  by  its  discretion,  in  a  fit  upon  to  answer ;  for  he  is  put  precisely 
case,  give  leave  to  the  defendant  to  in-  in  the  same  situation  as  if  he  had  an- 
aist,  by  way  of  answer,  that  he  is  not  swered;  and,  notwithstanding  a  demur- 
bound  to  make  the  discovery  required,  rer  to  the  whole  bill  overruled,  the  de- 
or  will  give  him  liberty  to  file  another  fendant  may  object  to  answer  a  question, 
demurrer  less  extensive.  Mitf .  Eq.  PI.  if  it  is  not  lawful  to  ask  it ;  and  may,  by 
by  Jeremy,  2t7,  and  note  (x) ;  Baker  v.  answer,  protect  himself  from  answering 
Mellish,  11  Ves.  68 ;  Thorpe  v.  Macaulay,  such  a  question.  But,  whether  he  should 
6  Mad.  218;  Suffolk  t;.  Green,  1  Atk.  450;  be  in  that  situation,  is  a  very  different 
Hare  on  Discovery,  290,  293,  294 ;  Port-  consideration ;  for,  if  he  says,  he  is  not 
arlington  v.  Soulby,  6  Sim.  866 ;  Ante,  bound  to  answer,  the  plaintiff  may  imme- 
'  §  460.  Mr.  Hare  has  added  an  impor-  diately  contest  with  him,  whether  he  has 
tant  qualification  to  the  language  of  the  sufficiently  answered.  But  he  is  not  in 
text :  **  Upon  the  special  objections  to  dis-  that  state,  if  at  liberty  to  demur  again,  un- 
covery,"  says  he,  "  the  overruling  a  de-  til  that  demurrer  is  disposed  of;  and  then 
murrer  or  plea,  whether  general,  or  of  the  question  as  to  the  sufficiency  of  the 
partial  extent,  is  not  decisive.  The  effect  answer  upon  the  other  points  is  to  com- 
of  the  decision  against  the  demurrer  or  mence.  Finding  this  qitestion  not  settled 
plea,  with  regard  to  such  objections,  is,  by  decision,  and  dida  both  ways,  the  best 
that  they  cannot  be  taken  by  a  second  opinion  I  can  form,  is,  that  the  defend- 
demurrer  or  plea,  without  the  leave  of  ant,  having  demurred  to  the  whole  bill, 
the  court ;  but  they  may  still  be  taken  shall  not  demur  to  a  part,  without  leave." 
by  answer,  as  they  might  have  been,  if  >  Hare  on  Discovery,  127-180,  255, 
no  previous  defence  had  been  attempted."  256,  262;  Ante,  §  605,  606,  note;  Post, 
Hare  on  Discovery,  290,  293,  295.    Lord  §  810,  846,  847.    But  see  the  rule  of  the 
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§  610.  Before  closing  this  head  of  demurrers  to  bills  of  discov- 
ery, it  is  proper  to  add,  that,  where  the  sole  object  of  a  bill  is  to 
obtain  a  discovery,  some  grounds  of  demurrer  which,  if  the  bill 
prayed  for  relief,  would  extend  to  discovery  as  well  as  to  the  relief, 
will  not  hold.^  Thus,  a  demurrer  to  a  bill  for  a  discovery  merely, 
will  not  hold  for  want  of  parties ;  for  the  plaintifiE  seeks  no  decree ; 
nor,  in  general,  for  want  of  equity  in  the  plaintiff's  case,  for  the 
same  reason ;  nor,  because  the  bill  is  brought  for  the  discovery  of 
part  of  a  matter ;  for  that  is  merely  a  demurrer,  because  the  dis- 
covery would  be  insuflScient.2  But  it  should  seem,  that  a  demur- 
rer would  hold  to  a  bill  for  the  discovery  of  several  distinct  matters 
against  several  distinct  defendants.^  For,  although  a  defendant 
is  always  eventually  paid  his  costs  upon  a  bill  of  discovery,  if 
both  parties  live,  and  the  plaintiff,  by  an  amendment  of  his  bill, 
does  not  extend  it  to  pray  relief ;  yet  the  court  ought  not  to  per- 
mit the  defendant  to  be  put  to  any  unnecessary  expense,  as  either 
the  plaintiff  or  the  defendant  may  die  pending  the  suit.^ 

§  610  a.  We  have  already  had  occasion  to  state,  that  in  a  bill 
of  discovery,  in  aid  of  an  action  or  defence  at  law,  no  person  should 
be  made  a  party  to  the  bill,  although  he  has  a  substantial  interest 
in  the  action  or  defence  at  law,  who  is  not  a  party  of  record  in  the 
action ;  if  he  should  be,  the  bill  will  be  demurrable.^ 

Supreme  Court  of  the  United  States  cited  parties,  were  not  plaintiffs  in  the  suit  at 

Post,  §  810,  846,  which  has  materially  law.    In  such  a  case,  as  we  have  seen,  no 

altered  this  doctrine.  person  can  be  made  a  party  to  the  bill  of 

^  Mitf .  Eq.  PI.  by  Jeremy,  201,  206 ;  discoTery,  who  is  not  a  party  to  tlie  suit 

Hare  on  Discovery,  124-126 ;  Post,  §  745.  at  law.   Ante,  §  459,  and  notes.  See  b.  p. 

It  was  said  by  Lord-Chancellor  Eldon,  Qlyn  v.  Soares,  8  Myl.  &  K.  450 ;  Queen  of 

in  Cholmondeley  v.  Ointon,  2  Mer.  74,  Portugal  v,  Qlyn,  West,  H.  L.  258,  276; 

that  tliere  is  no  instonce  of  a  bill  of  dis-  s.  c.  7  CI.  &  Fin.  466. 

covery  merely  being  allowed  to  be  amend-  '  Ibid, 

ed  by  adding  new  parties  as  plaintiffs;  '  Ibid. 

and  he  added,  that  he  would  not  make  a  *  Mitf.  Eq.  PI.  by  Jeremy,  200,  201 ; 

precedent,  for  which  there  was  no  foun-  Hare  on  Discovery,  124-126. 

dation  in  tlie  principles  or  practice  of  the  *  Ante,  §  226,  541,  644,  669 ;   Glyn 

coort.    It  is  to  be  understood,  however,  r.  Soares,  8  Myl.  &  K.  450 ;   Irving  v, 

that  his  lordship  was  here  speaking  of  a  Thompson,  9  Sim.  17,  29 ;  Queen  of  Por- 

bill  of  discovery  in  aid  of  an  action  at  tugal  v.  Olyn,  West,  H.  L.  258,  276 ;  b.  g. 

law,  where  the  pertons  sought  to  be  made  7  CL  &  Fin.  460. 
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CHAPTER   XIL 

DEMUBBEBS  TO  BILLS  NOT  0BI6INAL. 

§  611.  Hfthebto  our  attention  has  been  limited  to  the  consider- 
ation of  demurrers  to  original  bills,  either  for  relief  or  for  discov- 
ery only.  It  is  proper,  therefore,  to  add  a  few  words  in  regard  to 
demurrers  to  bills  not  original.  As  every  other  kind  of  bill  is  a 
consequence  of  an  original  bill,  many  of  the  causes  of  demurrer, 
which  will  apply  to  an  original  bill,  will  also  apply  to  any  other 
kind  of  bill.^  But  the  peculiar  form  and  object  of  each  kind  of 
bill,  afford  distinct  causes  of  demurrer  to  each ;  and  upon  these 
we  shall  accordingly  proceed  to  make  some  remarks. 

§  612.  And,  first,  in  regard  to  demurrers  to  supplemental  bills, 
and  to  bills  in  the  nature  of  supplemental  bills.  A  demurrer  to 
a  supplemental  bill,  or  to  a  bill  in  the  nature  of  a  supplemental 
bill,  may  be  filed  whenever  it  appears  upon  the  face  of  the  sup- 
plemental bill,  that  the  plaintiff  has  no  right  to  file  that  species 
of  bill,  either  froni  want  of  title  or  from  mistake  in  pleading.^ 
Thus,  in  general,  if  a  bill  is  filed  by  a  tenant  in  tail,  who  dies,  the 
issue  in  tail,  or  the  remainder-man  in  tail,  claiming  under  a  new 
limitation,  will  be  entitled  to  the  benefit  of  the  proceedings  had 
in  the  suit  of  the  first  tenant  in  tail,  by  merely  filing  a  supple- 
mental bill.^  But  where  a  subsequent  remainder-man  in  tail  files 
such  a  bill,  if  it  appears,  that  the  suit  by  the  first  tenant  in  tail 
was  founded  upon  a  contract  made  by  him,  and  was  not,  in  respect 
of  charges,  created  by  the  donor ;  or,  if  there  is  any  particular 
difference  in  the  interests  derived  from  the  donum^  out  of  which 
both  estates  tail  are  carved ;  or,  if  there  are  any  other  special  cir- 
cumstances under  which  the  estate  is  held,  existing  in  the  case, 
the  subsequent  remainder-man  in  tail  will  not  be  permitted  to  file 
such  a  bill.^  The  case  is  still  stronger  against  holding  such  bill  to 
be  sufficient,  if  the  new  remainder-man  in  tail  happens  to  be  the 
defendant  instead  of  the  plaintiff  in  the  suit,  and  has  any  special 
facts  to  state  in  addition  to  or  different  from  those  which  consti- 

^  Mitf .  £q.  PI.  by  Jeremy,  201 ;  Coop-        *  Ibid, 
er,  Eq.  PI.  210.  «  Cooper,  Eq.  Fl.  75,  76,  212,  213. 

s  Cooper,  Eq.  PL  212,  218. 


§  611-614.]      DEMUBBEBS  TO  BILLS  NOT  OBIGINAL.  487 

tuted  the  former  defence.  In  such  cases,  more  especially,  the  court 
will  not  give  to  a  supplemental  bill  the  efiEect  of  binding  him  by 
the  shape  of  the  defence  already  made.^ 

§  613.  But  except  in  special  cases  of  this  sort  a  supplemental 
bill  is  maintainable  by  persons  standing  in  privity  of  title  with 
the  original  plaintiff.  Therefore,  where  a  decree,  in  the  suit  of  a 
feme  covert  by  her  next  friend  against  her  husband  and  trustees, 
had  declared  a  right  to  a  settlement  by  the  husband  on  her  and 
her  children ;  and  the  wife  died  before  the  master  could  make  his 
^  report ;  a  supplemental  bill  being  filed  by  the  children  to  have  a 
provision  made  for  them,  the  defendants  demurred,  both  on  the 
form,  and  on  the  want  of  merits.  But  the  court  decreed  the  right 
of  the  children  to  the  provision  sought ;  and  thought,  that  if  they 
had  such  right  by  the  judgment  in  the  former  suit,  it  being  sub- 
sequent to  the  institution  of  the  proceedings  in  that  suit,  they 
might  maintain  a  supplemental  bill;  and,  therefore,  overruled 
the  demurrer.s 

§  614.  It  is  a  general  rule,  that  the  court  will  not  permit  a  sup- 
plemental bill  to  be  filed,  except  upon  new  matter ;  because  the 
same  end  can  generally  be  answered  by  an  amendment  of  the  origi- 
nal bill.^  If,  therefore,  a  supplemental  bill  is  brought  upon  mat- 
ter, arising  before  the  filing  of  the  original  bill,  where  the  suit  is 
in  that  stage  of  the  proceedings,  in  which  an  amendment  will  be 
allowed,  the  defendant  may  demur.^  And  even  if  a  supplemental 
bill,  upon  matter  arising  subsequent  to  the  filing  of  the  original  bill, 
is  brought  against  a  person,  who  was  not  a  party  to  the  original 
bill,  and  who  claims  no  interest  arising  out  of  the  matters  in  liti- 
gation to  it,  the  defendant  to  the  supplemental  bill  may  also 
demur;  especially,  if  the  supplemental  bill  prays,  that  he  may 
answer  the  matters  charged  in  the  original  bill.^  So,  if  a  sup- 
plemental bill  is  brought  against  a  person  not  a  party  to  the  origi- 
nal bill,  praying  that  he  may  answer  the  original  bill,  and  no 
reason  is  assigned  why  he  could  not  be  made  a  party  to  the  origi- 

1  Cooper,  Eq.  PL  74,  212,214.  Such  by  Jeremy,  202,  208,  207;  Usborne  v. 
a  biU  thongh  caUed  in  Marray  v.  Eli-  Baker,  2  Mad.  887 ;  Baldwin  v.  Mack- 
bank,  10  Ves.  84,  a  supplemental  bill,  own,  8  Atk.  817;  Stafford  v.  Hewlett, 
IB,  properly  speaking,  an  original  bill  in  1  Paige,  200;  Colcbugh  v,  Erans,  4  Sim. 
the  nature  of  a  supplemental  bill.  See  76. 
Ante,  i  845.  *  Ibid. 

a  Cooper,  Eq.  PI.  74,  218,  214.  »  Ibid. 

•  Cooper,  £q.  PI.  214;  Mltf.  £q.  PL 
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nal  bill  by  an  amendment,  he  may  demur.^  These,  however,  are 
grounds  of  demurrer,  arising  rather  from  the  plaintiff's  having 
mistaken  his  remedy,  than  from  his  being  without  one.^ 

§  615.  Upon  another,  and  a  distinct  ground,  if  new  facts  or 
events  shall  have  arisen  subsequently  to  the  filing  of  the  original 
bill,  but  those  new  matters  are  immaterial  to  the  relief  sought 
under  the  original  bill,  or  are  such  as  may  come  before  the  mas- 
ter under  the  proper  decretal  order  in  the  original  cause,  a  demui^ 
rer  will  lie.  For,  if  the  new  facts  or  events  are  not  material,  they 
are  irrelevant ;  and  if  material,  and  yet  they  are  now  properly 
within  the  reach  of  the  court,  or  before  the  master  under  the 
original  cause,  there  is  no  ground  why  the  record  should  be  en- 
cumbered with  superfluous  matter.' 

§  616.  Another  distinct  ground  of  demurrer  is,  that  the  bill  is 
not  properly  supplemental ;  but  that  it  seeks  to  make  a  new  and 
different  case  from  the  original  bill,  upon  new  matter ;  for  that,  in 
a  proper  stage  of  the  cause,  might  be  the  fit  subject  of  an  amend- 
ment; or,  at  all  events,  of  an  original  bill.^  Therefore,  if  the 
purpose  for  which  a  supplemental  bill  is  brought,  is  not  properly 
supplemental  to  the  matters  already  in  litigation  between  the  par- 
ties to  the  original  bill,  and  in  respect  to  which  the  relief  is  sought, 
a  demurrer  will  lie.  Thus,  where  a  bill  was  brought  against  the 
surviving  executors,  to  have  the  testator's  estate  administered  ac- 
cording to  the  trusts  of  the  will ;  and  it  impeached  certain  accounts 
settled  between  the  defendants  and  a  deceased  co-executor ;  and  the 
plaintiff,  without  making  the  representative  of  the  deceased  execu- 
tor a  party,  went  on  to  a  hearing ;  and  a  decree  was  made  at  the 
hearing,  restricting  the  account  to  the  receipts  of  the  defendants, 
and  directing,  that  the  account  settled  with  the  deceased  executor 
should  not  be  disturbed  ;  and  afterwards  the  plaintiff  filed  a  bill, 
purporting  to  be  a  supplemental  bill,  bringing  before  the  court  the 
representative  of  the  deceased  executor,  and  also  the  assignees  of 

^  Ibid.  plemental.    For,  if  the  plaintiff,  when  lii« 

^  Ibid.  cause  is  in  such  a  state  that  he  cannot 

*  Adams  v.  Dowding,  2  Mad.  68 ;  Mil*  amend  his  bill,  discovers  new  matter, 

ner  v.  Harewood,  17  Yes.  144 ;  Mltf.  Eq.  which  may  tend  to  vary  the  relief  prayed, 

PI.  by  Jeremy,  68,  note  (o),  202,  note  (q)  \  or  to  show,  that  the  plaintiff  is  entitled 

Hare  on  Discovery,  168.  to  the  relief  prayed,  by  the  original  bill, 

^  Colclough  V.  Evans,  4  Sim.  76;  Dias  that  is  properly  the  subject  of  a  supple- 

V.  Merle,  4  Paige,  269.    It  is  proper  here  mental  bill.    Ante,  §  886, 887 ;  Crompton 

to  remark,  that  the  case  put  in  the  text,  v.  Womb  well,  4  Sim.  628. 

is,  where  the  matter  is  not  properly  sup- 
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one  of  the  Barviving  executors,  who  had  become  a  bankrupt ;  and 
praying,  that  the  accounts  and  inquiries,  directed  by  the  former 
decree,  might  be  prosecuted,  and  that  an  account  might  be  taken 
of  the  receipts  of  the  deceased  executor ;  upon  a  demurrer  by  the 
assignees,  it  was  held,  that  the  supplemental  bill  was  not  sustain- 
able ;  because,  although  supplemental  to  the  rest  of  the  defendants, 
it  was  an  original  bill,  so  far  as  regarded  the  representative  of  the 
deceased  executor.  There  was  nothing  at  all  properly  supple 
mental  in  its  nature,  or  in  aid  of  what  had  been  already  done  by 
the  court.  But,  on  the  contrary,  the  former  decree  of  the  court 
excluded  this  very  account  of  the  deceased  executor.^ 

§  617.  Secondly ;  demurrers  to  bills  of  revivor,  and  to  bills  in 
the  nature  of  bills  of  revivor.  If  a  bill  of  revivor,  or  a  bill  in  the 
nature  of  a  bill  of  revivor,  does  not  show  a  sufficient  ground  for 
reviving  the  suit,  or  any  part  of  it,  either  by  or  against  the  person, 
by  or  against  whom  it  is  brought,  the  defendant  may,  by  demurrer, 
show  cause  against  the  revival.^  Indeed,  although  the  defendant 
does  not  demur ;  yet,  if  the  plaintiff  does  not  show  a  title  to  re- 
vive, he  will  take  nothing  by  his  suit  at  the  hearing.^  A  demur- 
rer to  a  bill  of  revivor,  or  to  a  bill  in  the  nature  of  a  bill  of  revivor, 
may  be,  (1.)  either  for  want  of  privity,  or,  (2.)  for  want  of  suffi- 
cient  interest  in  the  party  seeking  to  revive,  or  (8.)  for  some 
imperfection  in  the  frame  of  the  bill.^ 

§  618.  First ;  for  want  of  privity.  We  have  already  had  occa- 
sion to  consider,  in  what  cases  a  bill  of  revivor,  technically  so 
called,  may  lie;  and  it  was  then  stated,  that  it  is  confined  to 
cases  of  representation  of  the  party  deceased,  by  the  mere  ap- 
pointment and  operation  of  law.^  Thus,  the  executor  or  admin- 
istrator alone  is  the  party  by  or  against  whom  a  bill  of  revivor, 
technically  so  called,  will  lie  as  to  matters  touching  the  personalty 
of  the  deceased ;  and  by  or  against  the  heir-at-law  of  the  deceased 
as  to  matters  touching  the  realty.^    This  is  properly  a  privity  by 

1  Wilson  V.  Todd.  1  MyL  &  Cr.  42.  it  will  be  a  wsirer  of  the  objection,  and 

See  also  Colclough  v.  Evans,  4  Sim.  76.  amount  to  an  admission,  that  it  is  a  good 

<  Mitf.  Eq.  PL  hy  Jeremy,  201,  202 ;  billof  revlTor.  Kannej  v.  Totty,  11  Price, 

Griffitli  V.  Ricketts,  8  Hare,  476.  117, 121.    See  1  Mont.  Eq.  PI.  824 ;  Mitf. 

*  Mitf.  Eq.  PI.  by  Jeremy,  202,  289,  Eq.  PI.  by  Jeremy,  280 ;  Harrif  v.  Pol- 

290.    In  all  cases  where  the  defendant  lard,  8  P.  Wms.  848 ;  s.  o.  2  Eq.  Abr.  2. 
means  to  object  to  the  bill  of  reriror,  he        *  Cooper,  Eq.  PI.  210. 
ought  to  do  so  by  demurrer ;  for,  in  many        *  Ante,  §  904,  877. 
cases,  if  he  does  not  object,  but  answers,        *  Ante,  $  864,  877,  879. 
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operation  of  law.  On  the  other  hand,  there  may  be  a  privity  of 
right  and  title  under  the  deceased,  by  a  transfer  or  conveyance 
of  that  right  and  title  to  a  person,  who  is  not  in  by  mere  operation 
of  law,  and  is  not  the  personal  or  real  representative  of  the  de- 
ceased. In  such  a  case,  a  bill  of  revivor  will  not  lie  by  or  against 
such  person ;  but  a  bill  in  the  nature  of  a  bill  of  revivor  will.^ 
In  each  of  these  cases,  if  the  appropriate  bill  is  not  brought  by  the 
party,  seeking  to  revive,  a  demurrer  will  lie.^ 

§  619.  Thus,  if  an  administrator  de  bonis  nan  should  seek,  by 
a  pure  bill  of  revivor,  to  revive  a  decree,  obtained  by  a  former  ad- 
ministrator, a  demurrer  would  lie ;  for  the  administrator  de  bonis 
non  comes  not  in,  in  privity  with  the  former  administrator,  who 
obtained  the  decree ;  but  paramount  to  him,  and  purely  as  the 
representative  of  the  intestate.^  So,  if  a  bill  of  revivor  should  be 
filed  by  or  against  the  assignees  of  a  bankrupt  or  an  insolvent,  or 
the  committee  of  a  lunatic's  estate,  or  a  purchaser,  or  a  devisee  of 
the  estate  in  question,  a  demurrer  would  lie  for  the  want  of  the 
proper  right  of  representation  in  such  a  bill.^  Other  examples,  to 
which  the  same  principles  apply,  have  been  already  mentioned ; 
and  they  need  not  be  here  repeated.^ 

§  620.  Secondly ;  for  want  of  interest.  We  have  already  seen, 
that,  ordinarily,  a  bill  of  revivor  will  not  lie  for  costs  merely,  un- 
less such  costs  have  been  taxed,  and  a  report  made  in  the  lifetime 
of  the  party,  who  is  to  pay  them.^  If,  therefore,  a  bill  of  revivor 
should  be  brought  in  a  case,  where  the  suit  is  not  according  to  the 
practice  of  the  court  entitled  to  be  revived,  it  would  be  demur- 
rable.^ 

§  621.  Ordinarily,  also,  a  defendant  is  not  entitled  to  a  bill  of 
revivor,  unless,  indeed,  he  has  an  interest  in  the  further  proceed- 
ings ;  or  he  can  derive  a  benefit  from  them ;  as,  for  example,  after 
a  decree  to  account ;  or  after  a  verdict  on  an  issue  of  legitimacy 
directed  in  the  cause ;  for,  in  such  cases,  the  benefit  of  the  revivor 
to  him  is  manifest.^    But,  where  the  proceedings  have  not  gone  to 

1  Ante,  §  877-S80.  212 ;  Mitf .  Eq.  PI.  by  Jeremy,  202,  and 

*  Ibid.  cases  there  cited. 

«  Cooper,  £q.  PI.  64,  76,  210,  211;  ?  Ante,  §  871;  Cooper,  Eq.  PI.  211, 
Ante,  §  882.  212 ;  Mitf.  Eq.  PI.  by  Jeremy,  202,  and 

*  Cooper,  Eq.  PL  211 ;  Ante,  §  877-    cases  there  cited. 

886 ;  Post,  §  626.  8  Cooper,  Eq.  PI.  64,  69,  212 ;  Wil- 

«  Ante,  §  854,  864-886.  liams  o.  Cooke,  10  Yes.  406 ;  Horwood  n. 

«  Ante,  f  871 ;  Cooper,  Eq.  PL  211,    Sclmiedes,  12  Vet.  811 ;  Ante,  §  872. 
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any  decree,  but  merely  to  decretal  orders,  and  the  defendant  has 
no  other  interest  in  the  further  prosecution  of  the  suit,  than  merely 
to  dissolve  an  injunction  obtained  under  an  interlocutory  order, 
and  to  proceed  at  law,  a  demurrer  will  lie ;  and  he  has  no  interest 
in  the  further  proceedings ;  for  he  has  another  remedy  to  put  an 
end  to  the  suit  in  equity,  and  to  dissolve  the  injunction.^ 

§  622.  Thirdly ;  for  some  imperfection  in  the  frame  of  the  bill. 
Thus,  if  the  proper  parties  are  not  made  to  the  bill  of  revivor,  it 
is  demurrable.'  As,  if  there  is  a  suit  by  tenants  in  common,  and 
one  of  them  dies,  the  representative  of  the  deceased  tenant  in 
common  cannot  exhibit  a  bill  of  revivor,  without  making  the  sur- 
viving tenant  in  common  a  party  to  the  bill,  either  as  a  co-plain- 
tiff, or  as  a  co-defendant.^ 

§  623.  So,  upon  a  bill  of  discovery,  if  the  defendant  has  an- 
swered, and  the  suit  afterwards  abates  by  his  death,  a  bill  of  revivor 
will  not  lie ;  for  the  object  of  the  bill  has  been  already  obtained ; 
and  the  plaintiff  has  no  further  interest  to  revive  it.^ 

§  624.  But  a  demurrer  will  not  lie  to  a  bill  of  revivor  for  want 
of  a  party,  who  was  not  before  the  court  at  the  time  of  the  abat^ 
ment  of  the  suit  by  the  death  of  a  person,  who  was  then  a  party, 
although  the  suit  might  have  been  imperfect  without  such  new 
party ;  for  it  is  not  the  office  of  a  demurrer  to  a  bill  of  revivor  to 
correct  such  an  imperfection ;  but  merely  to  put  the  cause  in  the 
same  plight  and  condition,  in  which  it  was  at  the  time  of  the 
abatement.^ 

§  625.  Upon  the  same  ground  of  imperfection  in  the  frame  of 
the  bill,  if  the  material  facts  to  support  the  revivor  are  not  stated, 
the  bill  will  be  demurrable.^  Thus,  if  an  executor,  seeking  to  re* 
vive,  should  not  state  in  his  bill  that  he  has  proved  the  will  in  the 
proper  ecclesiastical  court,  or  if  a  person,  seeking  to  revive  as 

1  Cooper,  £q.   PI.  212;  Horwood  «.        «  Gould  v.  Barnes,  1  Dick.  188;  1 

Schmedes,  12  Ves.  811,  316.    It  seems,  Mont  £q.  PL  309;  2  Mont.  £q.  PL  610; 

that  the  proper  remedy   would  be  by  note  (24). 

motion  or  petition,  that  the  executors  or        *  Metcalfe  v.  Metcalfe,  1  Keen,  74. 

administrators  might  reviye  the  suit,  or  It  seems  that  the  proper  bill  would  have 

that  the  injunction  might  be  dissolred.  been  a  bill  of  revivor  and  supplement. 

See  Horwood  v.  Schmedes,  12  Ves.  816,  Metcalfe  v,  Metcalfe,  1  Keen,  80 ;  Ante, 

816.    See  Troward  v.  Bingham,  4  Sim.  f  387 ;  Pendleton  v.  Fay,  3  Paige,  204. 
488.  *  Cooper,   £q.    PI.   212 ;    Phelps   v. 

s  Fallowes  v.  Williamsott,  11  Ves.  806 ;  Sproule,  4  Sim.  818 ;  Griffith  v.  RicketU, 

Cooper,  £q.  PI.  218 ;  Ante,  §  368.  3  Hare,  476. 

•  Ibid. 
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administrator,  should  not  state,  that  he  has  taken  out  administrar 
tion,  the  bill  would  be  demurrable.^  So  the  title  to  revive  against 
the  defendant  is  not  shown  by  the  mere  statement  that  such  de* 
fendant  is  the  representative  of  a  party  who  had  answered  the 
original  bill.* 

§  626.  A  bill  of  revivor  should  also  set  forth  so  much  of  the 
original  bill,  as  will  show,  that  the  plaintiff  has  a  right  to  revive 
the  suit,  and  that  the  defendants  are  the  proper  parties,  against 
whom  the  revival  is  to  be.^  Therefore,  if  it  should  appear,  that 
the  plaintiff  is  not  the  proper  person  to  revive,  or  that  the  defend- 
ant is  not  the  proper  party  against  whom  it  should  be  revived, 
because  he  is  not  in  the  chain  of  representation,  a  demurrer  will 
lie.^    And  if  the  statements  in  the  bill  of  revivor  do  not  show  a 

^  Humphreys  o.  Ingledon,  1  P.  Wms.  (and  carry  it  no  farther) ;  that  the  de- 

762 ;  s.  0.  1  Dick.  88 ;  Stone  v.  Baker,  fendant  such  a  day  put  in  his  answer,  as 

cited  in  note  to  1  P.  Wms.  753 ;  Cooper,  by  the  said  answer  remaining  of  record 

£q.  PI.  212.  appears,  that  witnesses  being  examined, 

*  Griffith  p.  Ricketts,  3  Hare,  476.  publication  passed,  and  the  cause  being 

*  Phelps  V.  Sproule,  4  Sim.  818 ;  Ante,  at  issue,  came  on  to  be  heard  such  a  day, 
§  874,  386 ;  Harrison  p.  Ridley,  Com.  when  it  was  ordered  and  decreed,  so  and 
689  ;  8.  c.  2  Eq.  Abr.  2.  90,*    And  here  are  taken  in  the  words 

*  Phelps  V,  Sproule,  4  Sim.  818.  See  of  the  ordering  part  of  the  decree,  Tery 
also  2  Eq.  Abr.  2,  pi.  6,  in  margin.  Mat-  shortly,  and  no  more  than  what  is  nm- 
ters  of  scandal  and  impertinence  are  not  terial  to  the  revivor  ;  and  the  register's 
generally  subjects  of  demurrer ;  but  of  recital  of  the  bill  and  answer  is  wholly 
reference  to  a  master  to  ascertsin  the  omitted,  as  being  altogether  foreign  to 
&ct.  Ante,  §  206;  Cooper,  Eq.  PI.  19;  the  matter  of  the  revivor.  And  if  this 
Mitf.  Eq.  PI.  by  Jeremy,  48 ;  Gilb.  For.  should  be  in  the  bill  of  revivor  it  would 
Rom.  91.  Gilbert  in  his  For.  Rom.  p.  be  impertinent  to  the  highest  degree ; 
209,  210,  has  made  some  remarks  upon  because,  when  a  decree  is  enrolled,  it  is 
the  proper  frame  of  a  bill  of  revivor,  never  done  from  the  register's  recitals, 
which  may  well  be  cited  in  this  placa  which  are  very  often  mistaken,  and  in 
After  having  remarked,  that  imi)ertinences  no  case  regarded.  For,  notwithstanding 
are  where  the  records  of  the  court  are  these  recitals,  the  bill  and  answer  must 
stuffed  with  long  recitals,  he  adds :  "  As  always  be  read,  if  any  dispute  arises 
where  a  man  brings  a  bill  of  rerivor,  thereon.  And  it  is  from  the  original  bill 
grounded  upon  an  original  bill  and  pro-  and  answer  upon  record,  that  every  de- 
ceedings,  he  needs  to  set  forth  no  more  oree  is  enrolled,  and  not  from  the  regia- 
thereof,  and  the  best  draftsmen  in  the  ter's  recital  in  the  decree,  which  in  no 
age  have  in  that  case,  gone  no  further  case  is  regarded.  Or,  if  this  short  method 
than  thus,  viz. :  *  That  your  orator,  in  or  is  not  pursued  by  the  drawer  of  the  bill 
about  such  a  time,  exhibited  his  original  of  revivor,  yet  he  must  take  care,  that  in 
bill  of  complaint  in  this  honorable  court,  the  recital  of  the  former  proceedings,  he 
to  be  relieved  touching  certain  matters  does  them  in  the  shortest  manner  possi- 
and  things  therein  contained,  as  by  the  ble  (the  shorter  the  better),  since  they 
said  bill,  duly  filed,  and  remaining  of  can  be  of  no  use  to  his  client ;  for  the 
record  in  this  honorable  court,  appears  records    of    the   court  are   the   same* 
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title  to  revive,  the  plaintifiE  cannot  on  demurrer  supply  the  defect 
by  reading  the  record  of  the  original  bill,  although  that  record  be 
referred  to  in  the  bill  of  revivor.^ 

§  627.  Thirdly ;  demurrers  to  bills  in  the  nature  of  bills  of  re- 
vivor and  supplement.  Upon  this  part  of  the  subject,  little  need 
be  said,  since  they  are  liable  to  objections  of  the  same  sort,  as  may 
be  made  to  the  kinds  of  original  bills,  of  whose  nature  they  pai> 
take.^  What  has  already  been  said  on  the  subject  in  a  preceding 
page,  will  be  sufficient  to  show  the  proper  frame  and  character  of 
such  bills ;  and  at  the  same  time  to  pdint  out  the  defects,  for 
which  a  demurrer  will  properly  lie.^ 

§  628.  Fourthly ;  demurrers  to  cross  bills.  A  cross  biU  having 
nothing  in  its  nature  different  from  an  original  bill,  with  respect 
to  which  demurrers  in  general  have  been  already  considered, 
except  that  it  is  occasioned  by  a  former  bill,  there  seems  to  be 
no  cause  of  demurrer  to  such  a  bill,  which  will  not  equally  hold 
to  an  original  bill.^  But  the  converse  of  this  proposition  is  not 
universally  true.  Thus  for  example,  a  demurrer,  for  want  of  equity 
will  not  hold  to  a  cross  bill,  filed  by  a  defendant  in  a  suit  against 
the  plaintiff  in.  the  same  suit,  touching  the  same  matter.  For, 
being  drawn  into  the  court  by  the  plaintiff  in  the  original  bill,  he 
may  avail  himself  of  the  assistance  of  the  court,  without  being 
put  to  show  a  ground  of  equity  to  support  its  jurisdiction ;  as  a 
cross  bill  is  generally  considered  as  a  matter  of  defence.^ 

whether  truly  or  falsely  recited,  and  from        '  Ante,  §  887. 

them  alone  the  fact  must  be  determined.        *  Ante,  §  889-400, 466-644.    [A  cross 

But  if  they  are  set  forth  in  /mbc  verba^  bill,  or  one  that  is  called  so,  is  demur- 

they  are  highly  impertinent,  and  will  be  table,  if  it  be  not  really  so.    Moss   v. 

found  so,  and  must  be  expunged  with  Anglo-Egyptian  Navigatioa  Co.  L.  R.  1 

costs ;  for  all  the  defendant  hath  to  do  Ch.  108.    But  defects  in  form,  as  to  the 

by  answer  to  the  bill  of  reTlvor  is,  only  time  or  the  ground  of  filing  supplemental 

to  set  forth,  that  he  belieyes  there  was  bills,  if  not  taken,  until  the  case  is  ready 

such  a  suit,  decree,  and  proceedings,  and  for  hearing  upon  proofs  taken  without 

refers  to  the  records."  exception  to  the  biU,  will  be  regarded  as 

1  Griffith  v.  Ricketts,  3  Hare,  476.  waiTcd  by  the  defendant,  and  the  suit 

2  Mitf.  £q.  PI.  by  Jeremy,  206 ;  Cooper,  must  then  be  determined  upon  the  merits. 
£q.  PI.  214, 215.  If,  after  a  demurrer  has  Pinch  9.  Anthony,  10  Allen,  470.] 

been  put  in  to  a  bill,  the  suit  becomes  ^  Mitf.  £q.  PL  by  Jeremy,  208 ;  Cooper, 

abated,  the  bill  filed  to  reTi?e  it  must  be  £q.  PI.  81,  216 ;  Ante,  §  898,  890 ;  Doble 

limited  to  that  object    If  it  prays  any  v.  Potman,   Hardres,   160;   Burgess  v. 

further   relief,,  a  demurrer  lies  to  the  Wheate,  1  W.  Black.  128 ;  1  Mont.  £q. 

whole  bill,  and  not  to  that  part  only  PL  828 ;  2  Mont.  £q.  PI.  661,  note  (69). 

which  relates  to  such  additional  relief.  Even  a  cross   bill  for  equitable  relief 

Bampton  v.  Birchall,  1  PhiU.  668.  would  not  seem  to  be  in  all  cases  mam- 
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§  629.  But  wherever  the  cross  bill  seeks  relief,  it  is  indispensa- 
ble that  it  should  be  equitable  relief,  otherwise  it  will  be  demurra- 
ble ;  for  to  this  extent  it  is  not  (as  we  have  seen)  a  pure  cross 
bill ;  but  it  is  in  the  nature  of  an  original  bill,  seeking  the  further 
aid  of  the  court,  beyond  the  purposes  of  defence  to  the  original 
bill ;  and  under  such  circumstances,  the  relief  should  be  such,  as 
in  point  of  jurisdiction  the  court  is  competent  to  administer.^ 

§  630.  A  cross  bill,  when  it  seeks  relief,  which  is  of  an  equita- 
ble nature,  should  also  contain  all  the  proper  allegations,  which 
confer  an  equitable  title  to  such  relief  upon  the  party ;  for,  other- 
wise, it  will  be  open  to  a  demurrer.^  Thus,  if  an  original  bill 
should  be  brought  to  enforce  a  security ;  and  the  defendant  should 
file  a  cross  bill  to  have  the  security  given  up,  upon  the  ground  that 
it  is  an  usurious  security ;  if  the  cross  bill  should  not  contain  an 
offer  to  pay  the  sum  really  due,  a  demurrer  would  be  allowed.^ 

§  631.  A  cross  bill  being,  as  has  been  already  said,  a  matter  of 
defence,  is  confined  to  the  matters  in  litigation  in  the  original  suit. 
And,  therefore,  if  it  seeks  to  bring  before  the  court  other  distinct 
matters  and  rights,  it  is  no  longer  entitled  to  be  deemed  a  cross 
bill,  but  is  an  original  suit.  Without  such  a  restriction,  new  mat- 
ters might  be  introduced  into  litigation  by  cross  suits,  without  end.^ 
If,  therefore,  such  a  bill  should  be  filed,  affecting  to  be  a  mere  cross 
bill,  but  containing  other  distinct  and  independent  matters,  it  would 
seem  to  be  open  to  a  demurrer  for  this  cause.  And,  at  all  events, 
no  decree,  founded  on  such  matters,  would  be  made  upon  the  hear- 
ing of  the  original  cause.^ 

tainable.    Thus,  in  Hilton  v.  Barrow,  1  vendee  was  not  entitled  to  the  relief. 

Yes.  Jr.  284,  where  a  bill  was  filed  by  since  he  might  be  harassed  with  snbse- 

the  vendor  against  the  vendee,  for  the  qnent  suits  at  law  on  the  contract     See 

specific  performance  of  a  contract  for  the  2  Story,  Eq.  Jur.  §  694  ;  Mitf.  Eq.  PL  by 

purchase  of  real  estate  ;  and  the  vendee,  Jeremy,  81,  note  (y). 
by  his  answer,  insisted,  that  the  vendor         *  Ante,  §  898;  Cooper,  Eq.  PI.  86, 

could  not  make  a  good  title ;  and  also  215 ;  Calverley  v,  Williams,  1  Yes.  Jr. 

filed  a  cross  bill  for  the   delivering  up  218. 

of  the  contract ;  it  was  held  by  Lord         *  Mason  v.  Gardiner,  4  Bro.  Ch.  438 ; 

Loughborough,  that  the  cross  bill,  in-  Cooper,  Eq.  PI.  215;  Benfield  v.  Solo- 

sistlng  Solely  upon  the  ground  of  a  want  mons,  9  Yes.  84 ;  1  Mont  Eq.  PL  328. 
of  title  in  the  vendor,  and  not  upon  any        *  Mason  r.  Gardiner,  4  Bro.  Ch.  436 ; 

fraud,  was  not  entitled  to  maintain  such  Cooper,  Eq.  PL  215 ;  Benfield  v.   Solo- 

a  cross  bill ;  for  if  there  was  no  title  in  mons,  9  Yes.  84 ;  1  Mont.  Eq.  PL  828. 
the  vendor,  he  could  never  enforce  the         *  Galatian  v.  Erwin,  Hopk.  48,  69; 

contract  at  law.    But  it  may  admit  of  8.  c.  8  Cowen,  861. 
question,  whether,  notwithstanding,  the        ^  Ibid. 
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§  632.  A  cross  bill  also  will  be  open  to  a  demnrrer,  if  it  is  filed 
contrary  to  the  practice  of  the  court,  and  under  circumstances  in 
which  a  pure  cross  bill  is  not  allowed.^  Thus,  for  example,  if  it 
is  filed  after  the  publication  of  the  testimony  in  the  original  suit, 
and  it  seeks  to  take  new  testimony  to  the  matters  already  in  issue 
in  the  oi-iginal  suit ;  or  if  it  does  not  in  such  a  case  contain  an 
agreement  on  the  part  of  the  defendant,  filing  the  bill,  to  go  to  a 
heaving  upon  the  depositions  and  proofs  already  published  ;  ^  or  if 
it  seeks  to  bring  into  question  facts,  which  the  party  has  admitted 
in  his  answer  to  the  original  bill,  it  will  be  demurrable.^ 

§  633.  A  cross  bill,  which  is  filed  by  the  special  direction  of  the 
court,  for  the  purpose  of  obtaining  its  decree,  touching  some  mat- 
ter not  in  issue  by  a  former  bill,  or  not  in  issue  between  the  proper 
parties,  does  not  seem  liable  to  any  peculiar  cause  of  demurrer. 
Indeed,  being  exhibited  by  order  of  the  court,  upon  the  hearing  of 
another  cause,  there  is  little  probability  that  such  a  bill  should  be 
liable  in  substance  to  any  demurrer.^  (a) 

§  634.  Fifthly ;  demurrers  to  bills  of  review,  and  to  bills  in  the 
nature  of  bills  of  review.  The  constant  defence  to  a  bill  of  review 
for  error  apparent  upon  a  decree,  has  been  said  to  be  by  a  plea  of 
the  decree,  and  demurrer  against  opening  the  enrolment.^  There 
seems,  however,  to  be  no  necessity  for  pleading  the  decree,  if  it  is 
fairly  stated  in  the  bill.  The  books  of  practice  contain  the  forms 
of  a  demurrer  only  to  such  a  bill ;  and  there  are  authorities  to  the 
same  effect.^ 

1  Cooper,  Eq.  PI.  87.  ed. ;  1  Harris,  Ch.  Pr.  by  Newl.  88 ; 

'  Ante,  §  895,  and  note ;  Cooper,  Eq.  Barton's  Suit  in  Eq.  218.    Lord  Eedes- 

Fl.  87 ;  White  v,  Buloid,  2  Paige,  164 ;  dale  has  added,  in  this  connection,  the 

Field  V.  SchiefFelin,  7  Johns.  Ch.  250.  following  passage  :  "  On  argument  of  a 

•  Berkley  v,  Eyder,  2  Ves.  638,  537.  demurrer   to  a  bill   of   review,   where 

*  Mitf .  Eq.  PI.  by  Jeremy,  208 ;  Ante,  several  errors  in  the  decree  have  been 
§  396.  assigned,  if  the  plaintiff  should  prevail 

^  Gould  V.  Tancred,  2  Atk.  588 ;  Mitf.  only  in  one,  the  demurrer  must  be  over- 

Eq.  PI.  by  Jeremy,  203 ;  Cooper,  Eq.  PI.  ruled,  as  one  error  will  be  sufficient  to 

215;   Dancer  v.  Evett,   1    Vem.    392;  open  the  enrolment;  and,  on  argument 

Smith  V,  Turner,  1  Vem.  278 ;  O'Brien  of  a  demurrer  to  a  bill  of  review  for 

r.  Connor,  2  Ball  &  B.   146 ;  Webb  v,  error  apparent  in  the  decree,  the  court 

Pell,  8  Paige,  868.  has   ordered  the   defendant  to  answer, 

«  Mitf.  Eq.  PI.  by  Jeremy,  203,  204,  saving  the  benefit  of  the  demurrer  to  the 

and  note  {x) ;  Cooper,  Eq.  PI.  215,  216 ;  hearing,  and  on  the  hearing,  has  finally 

SHngby  v.  Hale,  1  Ch.  Cas.  122 ;  Jones  v.  allowed  the  demurrer."    Mitf.  Eq.  PI. 

Kenrkk,  5  Bro.  ParL  Cas.  244,  Tomlin's  by  Jeremy,  204.    The  case  referred  to  is 

(a)  Stevens  v.  Stevens,  26  N.  J.  Eq.  101 
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§  634  a.  A'bill  of  review  must  be  founded,  as  we  have  already 
seen,  upon  some  error  upon  the  face  of  the  bill,  answer,  and  plead- 
ings in  the  case,  and  the  facts  embodied  in  the  decree,  upon  which 
the  court  founds  it  The  party  who  brings  a  writ  of  review,  can- 
not go  into  the  evidence  at  large,  not  stated  in  the  decree,  to  found 
an  objection  to  the  decree  from  a  supposed  mistake  of  the  court  in 
its  inferences  from  the  evidence.^  Neither  can  a  party  to  a  decree 
bring  a  bill  of  review,  and  claim  a  reversal  of  the  decree,  for  a  sup- 
posed error,  unless  he  is  aggrieved  thereby,  whatever  might  have 
been  his  right  to  insist  upon  the  error  at  the  original  hearing,  or 
upon  an  appeal.^  The  bill  also  must  be  brought  after  a  final  decree 
upon  the  merits  of  the  controversy,  and  does  not  lie  upon  a  merely 
interlocutory  decree.*  If,  therefore,  the  bill  of  review  be  defective 
in  relating  these  particulars,  and  the  objection  be  apparent  on  the 
record,  it  is  demurrable.^ 

§  635.  It  has  been  already  stated,  that  a  bill  of  review  for  errors 
apparent  upon  the  record,  must  be  brought  within  the  time  pre- 
scribed for  the  bringing  of  writs  of  error ;  for  it  is  governed  by 
analogy  to  the  limitation  of  writs  of  error  at  law.^  And  this  lim- 
itation is  to  be  counted,  not  from  the  time  of  the  enrolment  of  the 
decree,  but  from  the  time  of  pronouncing  it.^  It  has  been  said, 
that  this  objection  must  be  taken  by  plea  to  the  bill  of  review,  even 
if  it  is  apparent  upon  the  face  of  the  bill,  that  it  is  brought  after 
the  prescribed  period ;  for  that,  otherwise,  the  plaintiff  would  not 
be  enabled  to  avail  himself  of  the  exceptions,  provided  in  the  stat- 
ute for  cases  of  disability,  such  as  infancy,  coverture,  or  the  like.^ 
But  there  is  great  reason  to  doubt  the  propriety  of  this  doctrine ; 
and  the  more  reasonable  doctrine  is,  that  a  demurrer  will  lie  in 
such  a  case ;  and,  if  such  an  exception  exists,  it  is  the  duty  of  the 
plaintiff  to  set  it  forth  in  his  bill  of  review,  in  order  to  repel  the 
objection.® 

Denny  v.  Illmer,  2  Freem.  172;  s.  c.  1  7  Cooper,  Eq.  PI.  216;  Mitf.  Eq.  PI. 

Vern.  186.  by  Jeremy,  204,  206 ;  Gregor  v.  Molet- 

1  Whiting  0.  Bank  of  United  States,  worth,  2  Ves.  100. 

18  Peters,  6, 18,  14 ;  Ante,  §  404. 406, 407.  «  Mitf.  Eq.  PI.  by  Jeremy,  204,  206, 

>  Whiting  V,  Bank  of  United  States;  note  (a) ;   Edwards  v.  Carroll,  2  Bro. 

18  Peters,  6, 14.  Pari.  Cas.  by  Tomlins,  08 ;  Sherrington 

*  Ibid.  V.  Smith,  2  Bro.  Pari.  Cas.  by  Tomlins, 

*  Ibid.  62.    This  last  is  manifestly  the  opinion 

*  Ante,  §  410 ;   Cooper,  Eq.  PI.  01-  of  Lord  Redesdale,  in  Mitf.  Eq.  PI.  by 
08,  216.  Jeremy,  204,  and  it  is  also  confirmed  by 

*  Smith  V,  Clay,  8  Bro.  Ch.  680,  note  the  note  cited  in  p.  206,  note  (a).    It  is 
by  Belt ;  s.  c.  Ambler,  646 ;  Ante,  §  410.  also  sustained  by  the  analogy  in  the  like . 
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§  636.  A  bill  of  review,  upon  the  discovery  of  new  matter,  and 
a  snpplemental  bill  of  the  same  nature,  being  exhibited  only  by 
leave  of  the  court,  the  ground  of  the  bill  is  generally  well  consid- 
ered before  it  is  brought ;  and,  therefore,  in  point  of  substance,  it 
can  rarely  be  liable  to  a  demurrer.  But  if  it  is  brought  upon  new 
matter,  and  the  defendant  should  think  that  matter  not  relevant, 
probably  he  might  take  advantage  of  it  by  way  of  demurrer; 
although  the  relevancy  ought  to  be  considered  at  the  time  when 
leave  is  given  to  bring  the  bill.^ 

§  687.  Bills  in  the  nature  of  bills  of  review  do  not  appear  sub- 
ject to  any  peculiar  cause  of  demurrer,  tmless  the  decree  sought 
to  be  reversed,  does  not  affect  the  interest  of  the  person  filing  the 
bill.  If,  upon  argument  of  a  demurrer  to  a  bill  of  review,  the 
demurrer  is  allowed,  the  order,  allowing  it,  being  enrolled,  is  an 
effectual  bar  to  another  bill  of  review.*  The  same  principle  would 
seem  to  apply  to  a  bill  in  the  nature  of  a  bill  of  review. 

§  638.  It  is  also  a  good  cause  of  demurrer  to  a  bill  of  either  sort, 
that  it  is  not  brought  according  to  the  course  of  the  court,  or  that 
it  does  not,  in  its  form  and  structure,  appropriately  belong  to  either. 
Therefore,  where,  after  a  decree  directing  encumbrances  to  be  paid 
according  to  priority,  the  plaintiff,  a  creditor,  obtained  an  assign- 
ment of  an  old  mortgage,  and  filed  a  bill  to  have  the  advantage 
which  it  would  give  him  by  way  of  priority  over  the  demands  of 
some  of  the  defendants,  a  demun*er  was  allowed ;  because  such 
bill  was  against  the  usilal  course  of  the  court.  For,  although  it 
was  a  bill  to  vary  a  decree,  yelj  it  was  neither  a  bill  of  review,  nor 
a  bill  in  the  nature  of  a  bill  of  review,  which  are  the  only  kinds 
of  bills  that  can  be  brought  to  affect  or  alter  a  decree,  unless  the 
decree  has  been  obtained  by  fraud.' 

cases  of  original  biUs,  in  which  it  is  held,  Birkhead,  8  Atk.  800,  811 ;  8.  o.  2  Yes. 
that  if  the  objection  from  lapse  of  time,  571,  576 ;  Read  v.  Hambey,  1  Ch.  Cas. 
prescribed  by  the  statute  of  limitations.  44 ;  Mitf .  Eq.  PI.  by  Jeremy,  206.  The 
appears  on  the  face  of  the  biU,  it  may  be  case  of  Cocker  v.  Bevis,  1  Ch.  Cas.  61, 
taken  by  demurrer.  Ibid. ;  Ante,  §  484,  which  has  been  ahready  alluded  to.  Ante, 
503,  note.  See  also  Cook  v.  Amham,  8  P.  §  427,  note,  seems  to  fall  under  this  pre- 
Wms.  288,  Mr.  Cox's  note  (B) ;  Foster  v.  dicament  It  is  given  by  Lord  Redes- 
Hodgson,  10  Yes.  180 ;  Mitf.  Eq.  PI.  by  dale,  as  an  instance  of  an  interference  of  a 
Jeremy,  212,  note  (c),  271,  272.  court  of  equity  in  suspending  or  avoid- 

1  Mitf.  Eq.  PI.  by  Jeremy,  205;  Cooper,  ing  the   operation   of  a   decree   under 

Eq.  PI.  210.  special  circumstances,  and  was  sustained 

3  Mitf.  Eq.  PL  by  Jeremy,  206,  206.  on  its  own  circumstances.    See  Mitf.  Eq. 

»  Cooper,  Eq.  PI.  217 ;  Wortley  v,  PI.  by  Jeremy,  94  and  note  (i). 
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§  639.  Sixthly ;  bills  to  impeach  decrees  for  fraud.  If  a  bill  is 
filed  for  this  object,  and  the  circumstances  stated  in  the  bill  do  not 
amount  to  a  fraud ;  or  if  it  is  alleged,  that  the  decree  was  obtained 
without  making  parties  to  the  suit  those,  whose  rights  ace  affected 
thereby ;  and  it  is  therefore  fraudulent ;  and  it  appears  on  the  bill, 
that  sufficient  parties  were  before  the  court  to  bind  all  other  per- 
sons interested,  such  as  a  first  tenant  in  tail,  or  the  like  ;  in  such 
a  case  the  defendant  may  demur.^ 

§  640.  Seventhly ;  demurrers  to  bills  to  suspend,  or  to  avoids 
the  operation  of  decrees.  These  bills  are  of  very  rare  occurrence ; 
and,  indeed,  the  only  instance,  cited  by  Lord  Redesdale,  to  illus- 
trate this  class,  is  one,  which  may  be  thought  open  to  much  re- 
mark, if  not  of  questionable  authority.^  But,  as  it  is  admitted, 
that  this  whole  class  of  cases  depends  on  special  circumstances  of 
a  very  peculiar  nature^  it  seems  impracticable  to  lay  down  any 
rules,  as  to  demurrers  to  them. 

§  641.  Eighthly ;  demurrers  to  bills  to  carry  decrees  into  execu- 
tion. Bills  of  this  sort  are  open  to  few  peculiar  causes  of  demur- 
rer. Where,  upon  the  face  of  a  bill  to  carry  a  decree  into  execution, 
the  plaintiff  appears  to  have  no  right  to  the  benefit  of  the  decree, 
the  defendant  may  avail  himself  of  the  objection  by  demurrer.' 
Where  a  decree  is  clearly  erroneous,  it  is  not  (as  has  been 
already  stated)  a  matter  of  course  for  the  court  to  enforce  it^ 
But,  on  the  contrary,  the  court  will,  in  many  cases,  refuse  to  en- 
force it,  if  it  would  be  prejudicial  to  the  rights  and  interests  of 
tiiird  persons,  who  ought  to  have  been  made,  but  were  not  made, 
pailies  to  the  original  decree.  For  the  party,  who  comes  into  a 
court  of  equity  to  have  the  benefit  of  a  former  decree,  is  bound  to 
show,  that,  upon  its  face,  it  was  a  right  decree ;  and,  if  it  be  pal- 
pably erroneous,  it  ought  not  to  be  carried  into  execution.^  (a) 

1  Cooper,  Eq.  PL  217,    218 ;   Ante,  granted  by  the  court,  as  haring  been 

§  426-429.  somewhat  affected  by  the  turbulent  and 

3  Mitf .  Eq.  PL  by  Jeremy,  04 ;  s.  o.  extraordinary    character   of   the  times, 

cited  Ante,  §  421,  note,  and  §  686,  note;  Mitf.  Eq.  PL  by  Jeremy,  94,  note  (i); 

Cocker  u.  Bevis,  1  Ch.  Cas.  61.    See  also  Ante,  §  428  a. 

Venables  v.  Foyle,  1    Ch.  Cas.   2,  8;  *  Mitf.  Eq.  PI.  by  Jeremy,  206;  Cooper, 

Whorewood  ».  Whorewood,  1  Ch.  Cas.  Eq.  PL  218. 

250;  Wakelin  v.  Walthal,  2  Ch.  Cas.  8.  *  Ante,  §  480. 

The  note  of  Lord  Redesdale,  as  to  this  ^  Ante,  §  480 ;  Mitf.  Eq.  PL  by  Jere- 

class  of  cases,  contains  a  very  salutary  my,  95,  96 ;  Cooper,  Eq.  PL  99 ;  Hamil- 

caution,  as  to  the  nature  of  the  relief  ton  v.  Houghton,  2  Bligh,  169.    The  case 

(a)  See  Ante,  §  480,  note  (a). 
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§  642.  We  have  tlius  gone  oyer  the  general  grounds,  as  well 
as  the  peculiar  grounds,  of  demurrer  applicable  to  the  different 
kinds  of  biUs,  original  and  not  original.  We  may  conclude  this 
subject  with  the  su^estion,  which  has,  indeed,  abeady  occurred, 
incidentally,  under  some  of  the  preceding  heads,  but  seems  proper 
to  be  here  repeated  in  a  more  general  form,  that,  in  addition  to 
the  several  particular  causes  of  demurrer,  applicable  to  particular 
kin<ls  of  bills,  any  irregularity  in  the  frame  of  a  bill,  of  any  sort, 
may  be  taken  advantage  of  by  demurrer.^  A  few  illustrations 
of  this  may,  perhaps,  be  appropriate  in  this  place,  although  some 
of  them  have  already  been  stated.' 

§  643.  Thus,  for  example,  if  a  bill  is  brought  contrary  to  the 
usual  course  of  the  court,  a  demurrer  will  hold.^  As,  where,  after 
a  decree,  directing  encumbrances  to  be  paid  according  to  their 
priority,  the  plaintiff,  a  creditor,  obtained  an  assignment  of  an 
old  mortgage,  and  filed  a  bill  to  have  the  advantage  it  would  give 
him  by  way  of  priority  over  the  demands  of  some  of  the  defend- 
ants, a  demurrer  was  allowed.^  This  was  a  bill  to  vary  a  decree ; 
and  yet  it  was  neither  a  bill  of  review,  nor  a  bill  in  the  nature 
of  a  bill  of  review ;  which  are  the  only  kinds  of  bills,  which  can 
be  brought  to  affect  or  alter  a  decree,  unless  the  decree  has  been 
obtained  by  fraud.* 

§  644.  So,  where  a  bill  was  preferred  to  establish  the  plaintiff's 
right  of  common,  and  to  set  aside  several  former  decrees,  the  de- 
fendant  demurred  to  the  whole  bill,  and  the  demurrer  was  allowed ; 
for  if  there  were  any  errors  in  the  former  deci*ees,  they  ought  to 

of  Hamilton  v,  Houghton,  2  Bligh,  169,  to  carry  it  into  effect,  notwithstanding 

affords  a  strong  illustration  of  the  prin-  the  lapse  of  forty  years  after  the  decree, 

ciples  stated.  There,  a  bill  was  originally  It  was  also  held,  that,  upon  a  bill  to 

filed  by  one  creditor  to  obtain  payment  ci^ry  into   effect  a  decree,   the   court 

ont  of  a  trust  Aind,  created  under  an  might  examine,  impeach,  or  vary  the 

assignment  for  the  .payment  of   debts  decree.    The  House  of  Lords,  howcTer, 

generally,    without   making   the    other  in  this  case,  gave  the  plaintiff  liberty  to 

creditors  parties ;  and  a  decree  was  had  amend  his  bill,  and  to   introdace   the 

accordingly.    On  a  bill  to  enforce  this  other  parties  in  interest,  and  to  shape 

decree,    brought    by   persons   claiming  the  bill  for  the  proper  purposes, 

under  the  same  creditor,  the  House  of  ^  Mitf.  Eq.  PI.  by  Jeremy,  206,  207. 

Lords    held  the  decree    palpably   erro-  *  Ante,  §  628,  note, 

neous,  among  other  things,  for  not  decree-  '  Ibid. 

ing  a  general  execution  of  the  trust  in  *  Mitf.  Eq.  PI.  by  Jeremy,  206,  207 ; 

favor  of  all  the  creditors,  and  making  Ante,  §  638 ;    Wortley  v.  Birkhead,  8 

them  all  parties  to  the  bill,  or  bringing  Atk.    800,   811 ;   Fletcher   v.    Toilet,  6 

them  all  before  the  court  in  the  proceed-  Ves.  8. 

ings  before  the  master ;  and  they  refused  *  Ibid. 
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have  been  brought  before  the  court  by  a  bill  of  review,  and  not 
by  this  method.^  So,  where,  a  decree  was  passed,  settling  the 
rights  of  the  parties  upon  all  the  points  raised  in  the'  cause ;  and, 
afterwards,  an  original  bill  was  brought  to  supply  some  omissions 
in  the  original  decree ;  it  was  deemed  a  valid  objection,  that  it  was 
contrary  to  the  practice  of  the  court  to  allow  such  an  original  bill 
upon  the  same  matter,  as  was  put  in  issue  in  the  original  cause, 
even  supposing,  that  a  direction,  which  ought  to  have  been  given 
at  that  time,  was  omitted.^ 

§  645.  So,  where  a  bill  was  brought,  seeking  a  decree  incon- 
sistent with  a  former  decree,  which  had  been  rendered  on  the 
same  matters  between  the  parties,  it  was  held,  that  the  former 
decree  could  Aot  be  thus  impeached  collaterally,  but  only  upon 
a  bill  of  review,  or  a  bill  to  set  it  aside  for  fraud.'  And  if  the 
objection  appeared  on  the  face  of  the  new  bill,  it  would  be  de- 
murrable. 

§  646.  Upon  a  similar  ground  (as  has  been  already  stated),  if 
a  supplemental  bill  is  brought  against  a  person,  not  a  party  to  the 
original  bill,  praying  that  he  may  answer  the  original  bill ;  and 
no  reason  is  suggested,  why  he  could  not  be  made  a  party  to  the 
original  bill  by  amendment ;  he  may  demur .^  If  an  irregularity 
arises  in  any  alteration  of  a  bill  by  way  of  amendment,  it  may 
also  be  taken  advantage  of  by  demurrer.  As,  if  a  plaintiff  amends 
his  bill,  and  states  a  matter,  arisen  subsequent  to  the  filing  of  the 
bill,  which  consequently  ought  to  be  the  subject  of  a  supple- 
mental bill,  or  a  bill  of  revivor.  But  if  a  matter,  arisen  subse- 
quent to  the  filing  of  the  bill,  and  properly  the  subject  of  a 
supplemental  bill,  is  stated  by  amendment,  and  the  defendant 
answers  the  amended  bill,  it  is  too  late  to  object  to  the  irregularity 
of  the  hearing.  For,  as  the  practice  of  introducing,  by  supple- 
mental bill,  matter  arisen  subsequent  to  the  institution  of  a  suit, 
has  been  established  merely  to  preserve  order  in  the  pleadings, 
the  reason,  on  which  it  is  founded  ceases,  when  all  the  proceedings 
to  obtain  the  judgment  of  the  court  have  been  had  without  any 
inconvenience  arising  from  the  irregularity.^ 

1  GranriUe  v.  Ramsden,  Banb.  56 ;        *  OgiWie  v,  Herne,  18  Yes.  508. 
Darlington  v.  Polteney,  8  Yes.  884,  886.  <  Ante,  §  614. 

>  Darlington  v,  Pulteney,  8  Yes.  384,        «  Mitf.  £q.  Fl.  bj  Jeremy,  Tffl,  and 

886.  cases  there  cited ;  Ante,  §  528,  note. 
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§  647.  Havino  thus  considered  the  nature  and  office  of  a  de- 
murrer, and  the  various  objections,  which  may  be  taken  thereby 
to  the  different  kinds  of  bills,  we  shall  then  proceed  to  the  con- 
sideration of  the  mode  of  defence  by  plea  in  equity.  We  have 
already  seen,  that  a  demurrer  lies  only,  when  the  objection  to  the 
bill  is  apparent  upon  the  face  of  it ;  either  from  the  matter  con- 
tained in  it ;  or  from  the  defects  of  its  frame ;  or  in  the  case  made 
by  it ;  ^  and  that  generally  speaking,  this  is  not  only  the  appro- 
priate, but,  in  many  cases,  it  is  the  sole  mode,  in  which  the  objec- 
tion can  be  taken.^  But,  when  the  objection  is  not  apparent  on 
the  bill  itself,  or,  as  the  technical  phrase  is,  when  it  arises  from 
matter  dehors  the  bill,  if  the  defendant  means  to  take  advantage 
of  it,  he  ought  to  show  the  matter,  which  creates  the  objection, 
to  the  court,  either  by  plea,  or  by  answer.^  In  some  cases,  the 
objection  can  be  taken  only  by  plea ;  in  others,  again,  it  may 
be  taken  by  plea,  or  by  answer ;  and  in  others,  again,  it  can  be 
taken  only  by  answer.^    In  short,  the  defendant  may  demur  to 

1  Mitf.  £q.  PI.  by  Jeremy,  218;  Ante,  by  Jeremy,  216;  Aggas  v.  PickereU,  8 

S  448,  449.  Atk.  225.    If  a  piaintift  in  a  bill  of  re- 

*  Ante,  §  458 ;  BiUing  v.  Flight,  1  yivor  is  not  entitled  to  revive,  the  defend- 
Mad.  280 ;  Cozine  r.  Graham,  2  Paige,  ant  must,  in  general,  take  the  objection 
177.  by  demurrer,  or  by  plea.    If  he  does  not, 

'  MItf.  £q.  PI.  by  Jeremy,  219 ;  Id.  be  cannot  take  it  by  answer,  although 

13, 14 ;  Beames,  PL  in  Eq.  2.  if,  at  the  hearing,  it  appears,  that  the 

*  Ante,  §  489.  Some  cases,  exhibit-  plaintiff  has  no  title  to  revive,  the  bill 
ing  this  diversity,  have  been  already  in-  will  be  dismissed.  Harris  v.  Pollard,  8 
cidentally  stated.  Many  objections  to  P.  Wms.  848 ;  Cooper,  Eq.  PL  802.  Lord 
the  form  and  frame  of  a  bill  can  be  Chief  Baron  Gilbert,  in  his  For.  Rom. 
taken  only  by  demurrer.  Mr.  Cooper  53,  has  given  another  illustration.  "  The 
says :  "  That  in  most  cases,  what  is  a  second  sort  of  demurrer,"  says  he,  "  is 
good  defence  by  way  of  plea,  is  held  where  a  plaintiff  goes  into  a  court  of 
to  be  also  good  by  way  of  demurrer,  if  equity  for  damages,  which  are  uncei^ 
the  matter  sufficiently  appears  on  the  tain,  and  not  to  be  settled  but  by  a  jury ; 
bill  itself,  though  the  rules  of  pleading  there  the  defendant  may  demur  to  the 
in  Lord  Hardwicke's  time  required  that  relief,  after  having  first  answered  to  the 
many  grounds  of  defence  should  be  taken  damages,  because  it  is  alieni  fori,  since 
advantage  of  by  way  of  plea  only."  Coop-  the  court  cannot  settle  the  damages, 
er,  Eq.  PL  285.    See  <dso  Mitf.  Eq.  PI.  But  this  must  be  anU  Uti$  coniestalionem  ; 
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one  part  of  the  bill,  plead  to  another,  answer  to  another,  and  dis- 
claim as  to  another,  if  the  nature  of  his  case  requires  it,  in  the 
same  manner  as  he  may  demur,  or  plead,  or  answer  to  the  whole 
bill,  if  his  defence  equally  applies  to  all  parts  thereof.^ 

§  648.  In  conformity  to  the  method,  which  has  been  already 
pursued  in  regard  to  demurrers,  we  shall  now  proceed,  in  the  first 
place,  to  make  some  observations  upon  the  true  nature,  office,  and 
frame  of  a  plea ;  and  in  the  next  place,  proceed  to  state  the  cases, 
in  which  this  is  an  appropriate  mode  of  defence ;  or,  m  other 
words,  what  objections  may  be  taken,  and  usually  are  taken,  by 
way  of  plea. 

§  649.  In  the  first  place,  then,  as  to  the  true  nature,  office,  and 
frame  of  a  plea.  A  plea  has  been  usually  described  to  be  a  spe- 
cial answer,  showing  or  relying  upon  one  or  more  things,  as  a 
cause,  why  the  suit  should  be  either  dismissed,  or  delayed,  or 
barred.^  Lord  Bacon,  in  his  Ordinances,  has  said,  that  a  plea 
is  of  foreign  matter,  to  discharge,  or  stay  the  suit.*  Lord  Redes- 
dale  has  also  judicially  said,  that  a  plea  is  a  special  answer  to 
a  bill,  differing  in  this  from  an  answer  in  the  common  form, 
as  it  demands  the  judgment  of  the  court  in  the  first  instance, 
whether  the  special  matter,  urged  for  it,  does  not  debar  the  plain- 
tiff from  his  title  to  that  answer  which  the  bill  requires.* 

§  650.  In  this  view,  a  plea  bears  a  very  close  resemblance  to  an 
exception  in  the  Civil  Law;  which  has  been  described  thus: 
^^  Exceptio  dicta  est  quasi  quaedam  exclusio,  quae  opponi  actioni 
cujusque  rei  solet  ad  excludendum  id,  quod  in  intentionem  con- 
demnationemve  deductum  est."  ^ 

for  if  he  antwen,  and  conteats  wi^  the  ment,  it  cannot  be  taken  advantage  of 

plaintifF,  there  he  can  take  no  advantage  by  answer,  but  onlj  by  demurrer.    Mitf. 

of  it  at  the  hearing;  for  he  has  submitted  £q.  PI.  bj  Jeremy,  116  ;  Ante,  §  628, 

to  the  jurisdiction  of  the  court,  and  the  note. 

court  will  try  at  law  the  quantum  of  the  i  Mitf.  £q.  PI.  by  Jeremy,  819. 

damages,  by  a  feigned  action  of  quantum  a  Mitf.  Eq.  PI.  by  Jeremy,  219 ;  Coop- 

tiammfkaiuM.    So  on  the  demurrer  ante  er,  Eq.  PI.  228;  Wyatt,  Pr.   Reg.  824; 

iitiB  coni^atwnem,  if  tlie  plaintiff  will  go  Curs.  Cancell.  180 ;  Harris.  Ch.  Pr.  by 

on  for  the  damages  confessed,  the  court  Newl.  218. 

will  retain  the  bill,  guoad  those  damages,  •  Beames,  Ord.  in  Chan.  26;  Beames, 

allowing  the  demurrer  as  to  any  further  PI.  in  Eq.  1. 

relief."    See  also  Gilb.  For.  Rom.  219.  «  Roche  v.  Morgell,  2  8ch.  &  Lefr. 

See  Beames,  H.  in  Eq.  7,  8 ;  Rowe  v.  726;  Beames,  PI.  in  Eq.  1.    Throughout 

Teed,  16  Ves.  877,  878.    If  a  matter,  this  whole  chapter  I  hare  freely  used 

which  has  arisen  subsequent  to  filing  of  the  materials  collected  in  Mr.  Beames's 

a  bill,  and  which  ought  to  be  the  subject  excellent  work  on  Pleas  in  Equity. 

of  a  supplemental  bill,  or  a  bill  of  re-  *  Dig.  Lib.  44,  tit  1,  1.  2 ;  Beames, 

Tivor,  is  introduced  by  way  of  amend-  PL  in  Eq.  2;  Gilb.  For.  Rom.  60. 
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§  651.  All  these  statements  are  sufficiently  descriptive  of  the 
general  nature  and  office  of  a  plea.  But  that  of  Lord  Bacon  is 
far  from  being  accurate,  according  to  the  present  doctrine  on  this 
subject ;  for  it  is  by  no  means  true,  that  pleas  are  confined  to  for- 
eign matter  dehors  the  bill,  to  discharge  or  stay  the  suit.  On 
the  contrary,  pleas  are  now  usually  divided  into  two  sorts ;  one 
commonly  called  pure  pleas,  which  rely  wholly  on  matters  dehors 
the  bill,  such  as  a  release,  or  a  settled  account ;  and  another, 
called  in  contradistinction  to  the  other,  pleas  not  pure,  or  anoma- 
lous pleas,  and  sometimes  negative  pleas,  which  consist  mainly  of 
denials  of  the  substantial  matters  set  forth  in  the  bill.^  Thus, 
for  example,  if  a  bill  should  admit  a  release  to  have  been  made 
by  the  plaintifE,  or  an  account  to  have  been  settied,  and  should 
aver,  that  either  was  procured  by  fraud ;  the  defendant  may 
plead  the  release,  or  account  settled,  in  bar,  negativing  in  his 
plea  the  averment  of  fraud,  and  supporting  the  plea  by  an  an- 
swer, denying  all  the  facts  and  circumstances,  charged  as  mat- 
ters of  fraud  in  the  bill.^    This  subject  will  come  more  fully 

1  Post,  §  667.  as  long  ago  as  the  time  of  Lord  Talbot, 

*  Beames,  PI.  In  Eq.  2-7 ;  Mltf.  £q.  a  plea  of  this  sort  was  pleaded,  and  an 

Ft.  by  Jeremy,  280-213;  Bay  ley  v,  Adams,  objection  taken  to  it  on  the  ground,  non 

6  Ves.  694,  695 ;  Lord  Redesdale  has  al-  potest  adduci  exceptio  ejusdem.  rd,  cujus  pe- 

laded  to  this  subject  in  the  following  titur  dissoluiio.    But  the  Lord  Chancellor 

passage.    (Mitf.  £q.  PI.  by  Jeremy,  221.)  said,  that  it  was  every  day's  practice ; 

«  Pleas  in  bar  are  commonly  described  as  and  that  otherwise,  no  release  or  award 

allegations  of  foreign  matter,  whereby,  could  be  pleaded  to  a  bill,  which  was 

supposing  the  bill,  so  far  as  it  is  not  con-  brought  to  set  aside  the  same.    Pusey  v, 

tradicted  by  the  plea,  to  be  true,  yet  the  DesbouTrie,  8  P.  Wms.  317.    See  also 

suit,  or  the  part  of  it,  to  which  the  plea  Bayley  o.  Adams,  6  Ves.  604,  596.    The 

extends,  is  barred.    But  this  description,  question,  whether  a  mere  negative  plea, 

perhaps,  does  not  comprise  every  kind  of  denying  the  title  of  the  party,  as  alleged 

plea,  or  does  not  mark  the  distinctions  in  the  bill  (such,  for  example,  as  that 

between  the  diflbrent  kinds  with  suffi-  he  was  heir),  was  formerly  matter  of  con- 

cient  accuracy."     Lord  Redesdale  has  siderable  doubt,  and  diversity  of  judg- 

fully  explained  the  origin  of  this  second  ment.    But  it  is  now  well  settled  (as 

species  of  plea,  in  a  note  to  his  work  on  will  be  shown  hereafter),  that  such  pleas 

Equity  Pleading,  where  he  is  treating  of  are  good.    Faulder  v,  Stuart,  11  Ves. 

the  subject  of  fraud,  aUeged  in  a  bill  to  802 ;  Shaw  u.  Ching,  11  Ves.  *» ;  Drew 

set  aside   a  decree.     Mitf.  Eq.  PI.  by  ».  Drew,  2  Ves.  &  B.  159 ;  Sanders  v, 

Jeremy,  248,  note  («).    This  subject  will  King,  6  Mad.  61 ;  8.  o.  2  Sim.  &  Stu. 

be  examined  more  fully  hereafter.    Mr.  277 ;  Thring  v.  Edgar,  2  Sim.  &  Stu. 

Beames  too  has  discussed,  at  large,  the  274.    See  Mitf.  Eq.  PI.  by  Jeremy,  230- 

propriety  of  allowing  these  pleas,  and  238,  and  notes  ibid.;  Id.  244,  245,  and 

stated  the  reasons,  on  which  they  are  note  {g) ;  Hardman  v.  Ellames,  2  Myl. 

founded,  and  the  practice  has  been  al-  &  K.  740;  Hall  v.  Noyes,  8  Bro.  Ch. 

lowed.    Beames,  PI.  in  Eq.  2-7.   Indeed,  483;  2  Dan.  Ch.  Prac.  99, 100, 110,  HI. 
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under  consideration,  in  other  connections  in  the  subsequent 
pages.^ 

§  652.  But  every  defence,  which  may  be  a  full  answer  to  the 
merits  of  the  bill,  is  not,  as  of  course,  to  be  considered  as  entitled 
to  be  brought  forward  by  way  of  plea.  It  has  been  well  observed 
by  Lord  Hardwicke,  that  it  is  not  every  good  defence  in  equity, 
that  is  likewise  good  as  a  plea.  For,  where  the  defence  consists 
of  a  variety  of  circumstances,  there  is  no  use  in  a  plea ;  the  ex- 
amination must  still  be  at  large  ;  and  the  effect  of  allowing  such 
a  plea  will  be,  that  the  court  will  give  their  judgment  upon  the 
circumstances  of  the  case,  before  they  are  made  out  by  proof.* 
The  true  end  of  a  plea  is  to  save  to  the  parties  the  expense  of  an 
examination  of  the  witnesses  at  laige.  And  the  defence,  proper 
for  a  plea^  is  such,  as  reduces  the  cause,  or  some  part  of  it,  to  a 
single  point ;  and  from  thence  creates  a  bar  or  other  obstruction 
to  the  suit,  or  to  the  point,  to  which  the  plea  applies.^    Hence,  a 

^  Fo8t,  §  667-680.  ered  sufficient  to  constitute  a  good  plea ; 

^  Cliapman  v.  Turner,  1  Atk.  64  ;  Mitf.  though  not  perhaps  precisely  within  the 

£q.  PI.  by  Jeremy,  219 ;  Cooper,  Eq.  PI.  definition  of  good  pleading  at  law.    If 

223 ;  2  Dan.  Ch.  Frac.  97,  00,  102,  103 ;  each  case  is  to  be  considered  upon  its 

Post,  §  633.  own  circumstances,  it  is  desirable,  that 

*  Mitf.    Eq.    by    Jeremy,   296-297 ;  this  point  should  be  brought  before  the 

Cooper,  Eq.  PI.  223;  Chapman  v.  Turner,  court  by  plea,  rather  than  by  answer; 

1  Atk.  64 ;  Ritchie  r.  Aylwin,  16  Ves.  as  an  answer  prima  facie  admits,  that  the 
82;  Rowe  t;.  Teed,  16  Ves.  878;  Whit-  defendant  cannot  plead;  and,  with  the 
head  v.  Brockhurst,  1  Bro.  Ch.  404,  and  exception  of  the  cases,  in  which  it  is 
note  (1),  and  416,  note  (9)  by  Belt;  s.  c.  settled  as  general  law,  that  the  party  is 

2  Ves.  &  B.  163,  note ;  Wood  v,  Rowe,  not  to  answer  a  particular  circumstance, 
2  Bligh,  606,  614.  In  Rowe  v.  Teed,  as,  that  he  is  not  to  criminate  himself, 
16  Yes.  877,  378,  Lord  Eldon,  in  speak-  the  case  of  a  pivchaser  for  valuable  con- 
ing of  the  case,  where  matter  was  brought  sideration,  &c.,  this  court  does  not  trust 
forward  by  the  answer,  for  the  same  the  master,  generally,  with  the  determi- 
purposes  as  a  plea,  said :  "  The  office  of  nation,  how  much  of  the  answer,  consid- 
a  plea,  generally,  is,  not  to  deny  the  ered  as  a  plea,  would  be  a  good  defence, 
equity,  but  to  bring  forward  a  fact,  which.  The  master  is,  therefore,  almost  under 
if  true,  displaces  it ;  not  a  single  aver-  the  necessity  of  admitting  an  exception, 
ment,  as  the  averment  in  this  answer,  And,  when  the  propriety  of  his  judgment 
that  no  bill  of  sale  was  executed,  but  comes  to  be  argued  here,  it  would  be 
perhaps  a  series  of  circumstances,  form-  most  incongruous,  that  the  court,  admit- 
ing  in  their  combined  result  some  one  ting  his  judgment  not  to  be  wrong,  should 
fact,  which  displaces  the  equity.  There  yet  give  a  different  judgment ;  consider- 
is  this  difference  between  law  and  equity ;  ing  the  answer  as  a  plea.  Another  cir- 
that  here,  for  the  sake  of  convenience,  cumstance,  deserving  attention,  is  the 
that  is,  of  justice,  the  denial  of  some  fact  great  difference  of  expense  in  bringing 
alleged  by  the  bill,  in  some  instances  forward  the  objection  by  plea,  rather 
with  certain  averments,  has  beeji  consid-  than  by  answer.    There  is  but  one  more 
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plea,  in  order  to  be  good,  whether  it  be  affirmative  or  negative, 
must  be  either  an  allegation  or  a  denial  of  some  leading  fact,  or 
of  matters,  which,  taken  collectively,  make  out  some  general  fact, 
which  is  a  complete  defence.^  But,  although  a  defence,  offered 
by  way  of  plea,  should  consist  of  a  great  variety  of  circumstances ; 
yet,  if  they  all  tend  to  a  single  point,  the  plea  may  be  good.' 
Thus,  a  plea  of  title,  derived  from  the  person  under  whom  the 
plaintiff  claims,  may  be  a  good  plea,  although  consisting  of  a 
great  variety  of  circumstances ;  for  the  title  is  a  single  point,  to 
which  the  cause  is  reduced  by  the  plea.*  So,  a  plea  of  convey- 
ance, fine,  and  non-claim  would  be  good,  as  amounting  to  but  one 
title.* 

§  658.  Upon  this  account,  it  is  a  general  rule,  that  a  plea  ought 
not  to  contain  more  defences*  than  one,  and  that  a  double  plea  is 


material  general  obserration  to  be  added  *  Mitf.  Eq.  PI.  by  Jeremy,  296,  297 ; 
to  those,  which  are  to  be  found  in  the  Cooper,  Eq.  PI.  225 ;  Whitbread  v.  Brock- 
cases  reported ;  that,  generally,  admitting  hurst,  1  Bro.  Ch.  404,  416,  note  (9)  by 
there  are  exceptions,  the  practice  of  this  Belt ;  8.  c.  2  Ves.  &  B.  158,  note ;  Ritchie 
court  requires,  that  the  bill  and  the  an-  v.  Aylwin,  15  Yes.  82;  Beames,  PL  in 
swer  should  form  a  record  upon  which  Eq>  18. 

a  complete  decree  may  be  made  at  the        *  Cooper,  Eq.  PI.  225;  Beames,  PI.  in 

hearing.    If,  for  instance,  this  plaintiffis  Eq.  18.     [So,  a  plea  to  an  ejectment  bill, 

a  part-owner  of  tlie  ship,  he  has  a  right  that  the  defendant  was  seised  in  fee,  and 

to  an  answer,  that  will  enable  him,  if  a,  that  there  were  no  outstanding  terms, 

certain  sum  is  admitted  to  be  due,  to  ob-  no  mortgages,  or  incumbrances,  and  no 

tain  a  decree  for  that  sura,  if  he  is  satis-  unexpired  leases,  is  good.     Dawson  v. 

fied  with  that,  and  does  not  desire  an  Filling,  16  Sim.  203.     Fleas  in  equity 

account.    With  that  general  observation,  must   cover   effectually   all    that   they 

in  addition  to  those  to  be  found  in  the  profess  to  answer,  whether  it  be  to  the 

other  cases,  I  conclude,  that  this  is  not  a  whole  or  only  a  part  of  tlie  bill.    And 

case,  in  which  I  can  say,  there  is  one  where  a  defendant,  to  avoid  putting  in 

clear  fact,  or  such  a  combination  of  facts,  an  account,  pleads  to  all  the  relief  and 

giving,  as  the  result,  one  clear  ground,  «ome   of  the  discovery  sought,  if  the 

upon  which  the  whole  equity  of  this  bill  plaintifT  may  be  entitled  to  some  of  the 

may  be  disposed  of.    First,  it   is  very  relief  which  the  plea  does  not  spedflcally 

difficult  upon  this  answer  to  say,  there  meet,  it  covers  too  much,  and  will  simply 

is  a  positive  affirmation,  that  there  was  be  overruled.    Hewitt  v.  Hewitt,  8  L.  T. 

no  bill  of  sale.    Next,  it  is  argumenta-  n.  b.  630.    It  is  competent  to  plead  to 

tive."  a  bill,  claiming  as  co-heiress  to  her  de- 

1  Robertson  v,  Lubbock,  4  Sim.  161 ;  ceased  father,  that  the  Intestate  was  not 

Saltiis    V,  Tobias,  7  Johns.    Ch.   214;  seised  or  possessed  of  any  real  estate 

Beames,  PI.  in  Eq.  10-14 ;  2  Dan.  Ch.  whatever,  at  the  time  of  his  decease,  as 

Prac.  102-104.  alleged  in  the  bill,  without  accompany- 

*  Mitf.  Eq.  PI.  by  Jeremy,  296  ;  Coop-  ing  such  plea  with  an  answer.  Post- 
er, Eq.  PL  225;  2  Dan.  Ch.  Prac.  108,  gate  v.  Barnes,  9  Jur.  n.  b.  456;  s.  a 
104.  11  W.  B.  356.] 
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informal  and  multifarious,  and  tiherefore  improper.^  For,  if  two 
matters  of  defence  may  be  thus  offered,  the  same  reason  will  jus- 
tify the  making  of  any  number  of  defences  in  the  same  way ;  by 
which  the  ends  intended  by  a  plea  would  not  be  obtained ;  and 
the  court  would  be  compelled  (as  has  been  already  stated)  to 
give  instant  judgment  upon  a  yariety  of  defences  with  all  their 
circumstances,  as  alleged  by  the  plea,  before  they  are  made  out 
in  proof ;  and,  consequently,  would  decide  upon  a  complicated 
case;  which  might  not  exist.'  Therefore,  where,  to  a  bill,  pray- 
ing a  conveyance  of  four  estates,  the  defendant  put  in  a  plea  of  a 
fine  as  to  one  estate ;  and  in  the  same  plea,  he  put  in  a  disclaimer 
as  to  the  other  estates,  the  plea  was  overruled ;  for  the  disclaimer 
was  wholly  disconnected  with  the  plea  of  the  fine ;  and  the  plea 
was  therefore  double.^  • 

§  654.  It  may  then  be  laid  down  as  a  rule,  that  various  facts 
can  never  be  pleaded  in  one  plea,  unless  they  are  all  conducive  to 
a  single  point,  on  which  the  defendant  means  to  rest  his  defence ; 

1  See   2   Dan.  Ch.  Prac.  102,   104;  for  an  answer.    Whitbread  r.  Brockhurst, 

Hliode  Island  v.  Massachusetts,  14  Pe-  1  Bro.  Ch.  404.    But  it  has  been  great- 

ters,  210,  259.  \y  doubted,  whether  a  plea  of  this  sort, 

>  Mitf .  £q.  PI.  by  Jeremj,  295,  296 ;  properly  drawn,  is  objectionable  for  do- 
Cooper,  £q.  PI.  223,  224 ;  Ante,  §  252 ;  2  plicity,  as  it  contains  but  a  single  point 
Dan.  Ch.  Prac.  102-104 ;  Whitbread  v.  of  defence.  See  Mr.  Belt's  note  to  1 
Brockhurst,  1  Bro.  Ch.  by  Belt,  404,  Bro.  Ch.  404,  note  (1),  and  Beames, 
412,  note  (9) ;  Nobkissen  i;.  Hastings,  PI.  in  £q.  27-32,  171-177,  and  the  cases 
4  Bro.  Ch.  253;  s.  c.  2  Ves.  Jr.  84;  cited  by  the  learned  author.  So,  in 
Goodrich  v.  Pendleton,  8  Johns.  Ch.  384  ;  Beecroft  v.  Beecroft,  cited  14  Ves.  68, 
Cooth  V.  Jackson,  6  Ves.  12,  17.  Mr.  where  to  a  bill  for  a  legacy  there  was  a 
Beames's  reasoning  (Beames,  PI.  in  Eq.  plea  of  release,  with  an  averment,  that  il 
10-18)  on  this  subject  of  duplicity  is  very  had  been  acted  upon ;  the  plea  was  over- 
satisfactory  ;  but  it  is  too  long  to  be  cited  ruled  for  duplicity.  But  Lord  Eklon,  in 
in  this  place.  Mere  surplusage  will  not  Claridge  v.  Hoare,  14  Ves.  66,  doubted 
prejudice  a  plea  in  equity  by  rendering  that  decision,  and  thought  the  avermenty 
it  multifarious  or  double.  Beames,  PI.  in  that  the  release  had  been  acted  on,  mere 
£q.  19,  20.  What  constitutes  duplicity  surplusage.  A  plea  of  the  statute  of 
or  multifariousness  in  a  plea,  is  some-  limitations  setting  up  two  matters,  either 
times  a  matter  of  great  nicety  upon  the  of  which  established  that  defence,  has 
footing  of  authority.  Thus,  where,  to  a  been  held  not  to  be  for  that  cause  a 
bill  for  a  specific  performance  of  an  double  plea.  Didier  v.  Davison,  2  Sandf 
agreement,  the  defendant  put  in  a  plea,  Ch.  61.  See  also  upon  this  subject  of 
which  averred  two  facts :  first,  that  there  duplicity,  2  Mont.  Eq.  PI.  96,  note  Ai  L. 
was  no  agreement  in  writing ;  and,  sec-  97, 100. 

ondly,  that  there  had  been  acts  done  in  *  Watkins  v.  Stone,  2  Sim.  49.    See 

part  performance.    Lord  Thurlow  over^  also  Cowne  v.  Douglas,  M'CleL  &  Y. 

ruled  the  plea  as  double,  it  containing  321. 
two  different  points,  and  therefore  proper 
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for,  otherwiBe,  it  will  be  open  to  the  charge  of  duplicity  and  mul- 
tifariouanesa.^  Therefore,  where  a  bill  was  brought  by  the  Cor- 
poration of  London,  for  the  purpose  of  establishing  a  claim  of 
exemption,  on  behalf  of  its  individual  members,  from  certain 
tolls,  a  plea,  stating,  that  the  plaintiffs,  who  claimed  as  citizens 
of  London,  never  were  residents  or  housekeepers  there,  or  paying 
scot  and  lot,  and  that  they  were  admitted  freemen  by  fraud,  for 
the  purpose  of  enjoying  the  exemption  claimed,  was  held  a  double 
plea,  and  therefore  overruled.  The  averment,  that  the  plaintiffs 
were  not  residents  or  housekeepers  being  one  defence ;  and  the 
averment  of  their  having  been  admitted  freemen  by  fraud  being 
another  independent  and  complete  defence;  a  colorable  admis- 
sion to  such  a  franchise,  for  a  collateral  purpose,  being  void.^ 

§  JS55.  Upon  an  analogous  ground,  where  an  action  at  law 
was  founded  upon  a  great  variety  of  circumstances  put  together, 
a  plea  to  a  bill  of  discovery,  which  attempted  to  show,  that  the 
action  could  not  be  maintained,  by  confessing  and  avoiding  some 
of  the  circumstances,  and  denying  the  rest,  was  held  not  to  be 
good ;  because,  in  effect,  it  took  to  pieces  all  the  several  single 
grounds,  which,  put  together,  were  asserted  as  the  grounds,  upon 
which  the  bill  was  maintainable ;  and,  by  avoiding  some,  and 
traversing  others,  it  reduced  the  plaintiff  to  the  necessity  of  prov- 
ing in  a  court  of  equity,  without  a  discovery,  that  he  had  a  right 
to  maintain  his  action  at  law.^ 

§  656.  The  objection  is  still  stronger,  where  two  facts  are 
pleaded,  which  are  inconsistent  with  each  other.^  Thus,  where 
the  plaintiff  stated  in  his  bill  a  loan  of  money  to  the  defendant, 
for  which  he  had  given  a  bond ;  but  that  an  agent  of  the  plaintiff 
had  delivered  up  the  security  to  the  defendant;  and  the  bill 
prayed  a  discovery  and  redelivery  of  the  bond ;  and  the  defend- 
ant pleaded,  that  the  discovery  would  subject  him  to  the  penal- 
ties of  a  statute,  and  also  an  impeachment  exhibited  against  him 
by  the  House  of  Commons ;  the  plea  was  held  inconsistent  and 
bad ;  because,  pending  the  impeachment,  there  could  be  no  pro- 
ceeding under  the  statute;  and  the  impeachment,  decided  one 

1  Whitbread  r.  Brockhunt,  1  Bro.  Ch.        •  Robertson  v,  Lubbock,  4  Sim.  161. 
405,  418,  by  Belt,  note  (9) ;  8.  c.  2  Vet.        ^  2  Dan.  Ch.  Fnc  108,  104.    If  an 

&  B.  164,  note ;  2  Dan.  Ch.  Prac.  102*  avemaent  in  a  plea  is  inconsistent  with 

104.    See  King  v.  Baj,  11  Paige,  289.  the  matter  pleaded,  the  plea  is  bad.    £m- 

<  Cooper,  Eq.  PL  224 ;  London  v.  lAr-  mott  v.  HitcheU,  14  Sim.  482. 
erpool,  3  Anst  738. 
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way  or  other,  equally  put  a  stop  to  such  prosecution  under  the 
act.^  So,  where  the  defendant  pleaded  to  a  bill  of  discovery,  in 
support  of  an  action  under  the  statute  9  Anne,  c.  14,  for  money 
lost  at  play,  by  the  assignees  of  the  loser,  who  had  become  a 
bankrupt,  that  the  action  at  law  was  not  commenced,  and  the  bill 
of  complaint  was  not  exhibited  against  the  defendant  within  three 
months  after  the  money  was  lost;  it  was  held  informal,  from 
coupling  the  commencement  of  the  action  with  the  time  of  filing 
the  bill,  and  therefore  was  overruled.* 

§  657.  The  reasoning,  as  to  duplicity  in  a  plea,  does  not,  per- 
haps, in  its  full  extent,  apply  with  equal  force  to  the  case  of  two 
several  bars  pleaded  as  several  pleas,  although  to  the  same  matter ; 
and  it  may  be  said,  that  such  pleading  is  admitted  at  law,  and 
ought,  therefore,  to  be  equally  so  in  equity.  But  it  should  be 
considered  (as  has  been  already  suggested),  that  a  plea  is  not  the 
only  mode  of  defence  in  equity ;  and  that,  therefore,  there  is  not 
the  same  necessity,  as  at  law,  for  admitting  this  kind  of  plead- 
ing.^   But,  although  the  ordinary  course  of  practice  in  courts  of 

^  Cooper,  Eq.  Fl.  224,  225.  mnch  in  issue,  as  the  answer  could  do» 
*  Cooper,  £q.  PI.  224,  225 ;  Nobkissen  tliat  on  the  contrary  it  increases  the  delajr 
V.  Hastings,  4  Bro.  Ch.  258 ;  a.  c.  2  Ves.  and  expense.  But  why,  it  may  be  asked, 
Jr.  84 ;  Brandon  v.  Sands,  2  Ves.  Jr.  should  not  the  defendant  be  permitted  to 
514,  517.  bring  two  points,  on  which  the  cause 
>  Mitf.  Eq.  PI.  by  Jeremy,  245,  206,  depends,  to  issue  by  his  plea  ?  The  an- 
and  note  (n) ;  Cooper,  Eq.  PL  226;  Ante,  swer  is,  because,  if  two,  he  may  as  well 
§  652 ;  Jones  v.  Frost,  3  Mad.  8 ;  Saltus  bring  three  points  to  issue ;  and  so  on, 
o.  Tobias,  7  Johns.  Ch.  214.  Didier  v.  till  ail  the  matters  in  the  bill  are  brought 
Davison,  10  Paige,  515,  where  this  sub-  into  issue  upon  the  plea ;  which  would 
ject  is  carefully  considered.  Lord  Thur-  be  productive  of  all  the  delay  and  incon- 
low,  in  Whitbread  v.  Brockhurst,  1  Bro.  venience,  which  pleading  was  intended 
Ch.  404,  416,  note  (0^  by  Mr.  Belt ;  a.  o.  to  remedy."  Mr.  Cooper  says  :  "  It  is 
2  Ves.  &  B.  154,  155,  note,  gives  the  said  in  a  manuscript  of  Lord  Nottingham, 
reason  of  tliis  practice  more  fully.  "  The  '  that  no  man  shall  be  permitted  to  two 
reason,"  says  he,  "why  a  defendant  is  several  dilatories  at  several  times,  nor 
not  permitted  to  plead  two  difierent  several  bars ;  because  he  may  plead  aU 
pleas  in  equity,  tliough  he  is  permitted  at  once.  But  after  a  plea  in  disability,  as 
to  plead  them  at  law,  is  plain.  It  is,  outlawry  or  excommunication,  or  a  plea 
because  at  law  the  defendant  has  no  to  the  jurisdiction,  he  may  be  admitted 
opportunity,  as  he  has  here,  of  answer-  to  plead  in  bar ;  because  it  was  not  con- 
ing every  different  matter  stated  in  the  sistent  with  those  pleas  to  plead  in  bar 
bill.  The  reason  of  pleading  in  equity,  at  the  same  time.'  This  passage  cer- 
is,  that  it  tends  to  the  forwarding  of  jus-  tainly  imports,  that,  in  the  opinion  of 
tice,  and  saves  great  expense,  that  the  Lord  Nottingham,  both  several  dilatory 
matter  should  be  taken  up  shortly  upon  pleas,  and  several  pleas  in  bar,  might  be 
a  single  point.  But  that  end  is  so  far  pleaded,  so  that  they  were  pleaded  at 
from  being  attained,  if  the  plea  puts  as  the  same  time.    And  it  may  be  said,  that 
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equity  does  not  admit  of  several  pleas ;  yet  where  great  incon- 
yenience  might  otherwise  be  sustained  in  a  particular  case,  the 
court  will  sometimes,  in  its  discretion,  allow  several  pleas.^  Thus, 

such  pleading  is  admitted  at  law,  and  which  judges  have  differed.  A  defend- 
onght,  therefore,  now  to  be  equally  so  in  ant,  denying  the  principal  fact  upon 
equity.  But  it  should  be  considered,  which  the  plaintiff  rests  his  claim  to  dis- 
that  a  plea  is  not  the  only  mode  of  de-  covery,  is  entitled  to  protect  himself  by 
fence  in  equity,  and  that,  therefbre,  there  plea  against  answering ;  and  if  his  plea 
is  not  the  same  necessity  as  at  law,  for  be  accompanied  by  an  answer,  the  answer 
admitting  this  kind  of  pleading."  Cooper,  must  be  so  fhimed  as  to  support,  but  not 
£q.  PI.  226,  227.  Mr.  Chancellor  Kent,  to  overrule  the  plea.  Lord  Thurlow's 
in  Saltus  u,  Tobias,  7  Johns.  Ch.  214, 215,  objection  to  bringing  two  points  in  issue 
refers  to  the  same  passage  in  Lord  Not-  by  plea  has  been  adverted  to  in  the  argn- 
tingham's  manuscript  See  also  Beames,  ment  '  Why,'  says  Lord  Thurlow,  *  it 
PL  in  £q.  15-17,  where  the  learned  au-  may  be  asked,  should  not  the  defendant 
thor  doubts  the  doctrine  of  Lord  Notting-  be  permitted  to  bring  two  points,  on 
ham.  Curs.  Cane  187.  But  it  has  been  which  the  cause  depends,  to  issue  by  his 
expressly  decided,  that  where  a  plaintiff  plea  ?  The  answer  is,  because,  if  two, 
seeks  relief  as  to  more  than  one  subject,  he  may  as  well  bring  three  points  to 
the  defendant  may  put  in  a  plea  to  each  issue ;  and  so  on,  till  all  the  matters  in 
subject.  Emmott  p.  Mitchell,  14  Sim.  the  bill  are  brought  into  issue  upon  the 
432.  plea.'  This  objection  is  not  applicable 
1  Gibson  v.  Whitehead,  4  Mad.  241 ;  to  the  modem  practice  of  allowing  double 
Hardman  r.  EUames,  5  Sim.  640 ;  8.  o.  pleas,  because,  though  a  defendant  may 
2  Myl.  &  K.  782;  'Saltus  v,  Tobias,  7  file  a  single  plea  without  an  application 
Johns.  Ch.  214 ;  2  Dan.  Ch.  Prac.  108,  to  the  court ;  he  cannot  put  in  a  double 
104.  In  Kay  v,  Marshall,  1  Keen,  190,  plea  without  such  an  application ;  and 
197,  Lord  Langdale  allowed  two  pleas  to  the  liberty,  if  sought  to  be  abused,  is 
be  filed,  and  stated  his  reasoning  on  the  easily  restrained.  The  general  rule,  that 
subject  as  follows :  "  Upon  the  subject  if  the  defendant  answers,  he  must  answer 
of  double  pleas  there  has  been  consider-  fully,  however  established,  is,  no  doubt, 
able  argument  at  the  bar.  It  has  been  a  rule,  that,  in  many  cases,  occasions 
said,  that  a  douUe  plea  is  only  allowed  great  hardship  to  the  defendant  The 
in  cases,  where  there  is  a  sort  of  double  only  other  defence  is  a  demurrer,  or  a 
or  alternative  claim  in  the  bill.  In  the  plea.  A  demurrer  is  not  a  convenient 
case  cited  for  the  purpose  of  supporting  mode  of  defence,  by  reason  of  the  ad- 
tbat  proposition,  there  is  such  an  altema-  niission,  which  it  involves,  of  the  case 
tive  claim ;  but  there  is  nothing  to  show,  made  by  the  bill ;  and  the  rules,  as  to 
that  this  is  the  principle,  still  less  the  pleas  in  this  court,  are  of  such  exceeding 
only  principle,  upon  which  the  court  pro-  nicety  and  difficulty,  that  it  is  almost 
ceeds  in  allowing  double  pleas.  It  ap-  impossible  for  parties,  who  have  a  right 
pears  to  me,  that  the  principle,  upon  to  plead,  to  take  full  advantage  of  their 
which  the  court  proceeds,  depends  very  right.  The  only  way  of  saving  defend- 
much  upon  the  extraordinary  inconven-  ants  firom  the  hardship,  to  which,  in 
ience,  that  might  arise,  if  the  defendant  many  cases,  they  would  be  subjected  by 
were  not  allowed,  in  many  cases,  to  plead  making  a  fiill  discovery,  is,  by  affording 
double.  How  far,  and  in  what  cases,  a  to  them  such  facilities,  as  can,  by  the 
defendant  may,  if  he  answer,  protect  rules  of  the  court,  be  afl*orded  with  re- 
himself  against  answering  fully,  has  been  spect  to  pleas.  I  do  not  think  a  great 
a  subject  much  controverted,  and  upon  indulgence  is  sought  from   the   court, 
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for  example,  a  plea  that  the  plaintifiP  is  not  heir,  as  asserted  in  his 
bill,  and  a  plea  of  the  statute  of  limitations,  have  been  allowed  to 
be  pleaded  together.^- 

§  658.  Having  made  these  observations  in  regard  to  the  nature 
and  office  of  a  plea,  let  us  now  proceed  to  the  consideration  of 
the  proper  frame  and  form  thereof;  or,  in  other  words,  to  the 
consideration  of  the  proper  requisites  of  a  good  plea  in  equity. 
And  here,  it  may  be  stated,  that  in  pleas  in  equity  there  must  in 
general  be  the  same  strictness  and  exactness,  as  in  pleas  at  law ; 
if  not  in  matters  of  form,  at  least  in  matters  of  substance.'  We 
shall  first  refer  to  those  rules  of  pleading,  which  are  properly  ap- 
plicable to  pure  pleas,  most  of  which  are  equally  applicable  to 
pleas  not  pure,  or  anomalous  pleas,  according  to  the  distinction 
already  mentioned  ;  and  then  we  shall  examine  the  rules,  which 
are  peculiarly  applicable  to  the  latter. 

§  659.  In  the  first  place,  then,  a  plea  in  bar  must  follow  the  bill, 
and  not  evade  it,  or  mistake  the  subject  of  it.  If  a  plea  does  not 
go  to  the  whole  bill,  it  must  express  to  what  part  of  the  bill  the 
defendant  pleads.  And,  therefore,  a  plea  to  such  parts  of  a  bill 
as  are  not  answered  must  be  overruled,  as  too  generaL  So,  if  the 
parts  of  the  bill,  to  which  the  plea  extends,  are  not  clearly  and 
precisely  expressed ;  as,  if  the  plea  is  general,  with  an  exception 
of  matters  after  mentioned,  and  is  accompanied  by  an  answer, 
the  plea  is  bad.  For  the  court  cannot  judge,  what  the  plea 
covers,  without  looking  into  the  answer,  and  determining,  whether 
it  is  sufficient  or  not,  before  the  validity  of  the  plea  can  be  con- 
sidered.^ But,  if  the  plea  excepts  clearly  and  definitively  certain 
portions  of  the  property,  respecting  which  the  suit  is  brought,  as, 

where,  by  obtaining  it,  the  defendants  ^  Bampton  i^.  Birchall,  4  Bear.  558. 
will  obtain  only  that  which  the  court  *  Beames,  PI.   in  £q.  Preface,  8,  9; 
thinks  right.    With  respect  to  this  par-  Mitf.  £q.  PI.  by  Jeremy,  294 ;  Dodson  v. 
ticular  case,  if  it  be  a  matter  of  indul-  Leadbeater,  18  Ves.  280,  288 ;  Story  v, 
gence,  I  think  the  defendants,  under  all  V^Tindsor,  2  Atk.  630,  682;  Moore  v.  Hart, 
the  circumstances,  are  entitled  to  it.  The  1   Yem.   114;  Carleton  v,  Leighton,  8 
defendants  are  required  by  the  bill  to  set  Mer.  667,  670 ;  Carew  v.  Johnston,  2  Sch. 
forth  accounts  of  extraordinary  length  at  &  Lefr.  805  ;  2  Mont  Eq.  PI.  101,  note 
a  great  expense,  and  at  the  risk,  though  A.  N. ;  8  Black.  Com.  446 ;  McCabe  v. 
tliis  does  not  appear,  of  making  an  in-  Cooney,  2  Sandf.  Ch.  814. 
convenient  exposure  of  their  affairs.  This  *  Mitf.  Eq.  PI.  by  Jeremy,  294;  Sal- 
application,  therefore,  must  be  granted ;  keld  v.  Science,  2  Ves.   107 ;  Howe  r. 
but,  according  to  the  course  of  the  court,  Duppa,  1  Yes.  &  B.  611 ;    Cooper,  Eq. 
upon  the  condition  of  the  defendants  pay-  Fl.  229. 
ing  the  costs." 
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for  example,  certain  real  estate,  describing  it,  so  that  no  reference 
to  any  other  parts  of  the  record  is  necessary  to  make  it  intelligi- 
ble, it  is  not  open  to  the  objection,  although  it  is  stated  in  the 
plea  by  words  of  exception.^ 

§  660.  Another  requisite  of  a  pure  plea,  in  general,  is,  that  it 
should  be  founded  on  new  matter,  not  apparent  on  the  bill.  For, 
if  the  matter  is  apparent  on  the  bill,  it  is  the  proper  subject  of  a 
demurrer,  and  not  of  a  plea.'  In  other  words,  a  plea  must  aver 
facts,  to  which  the  plaintiff  may  reply  ;  and  not,  in  the  nature  of 
a  demurrer,  rest  on  facts  stated  in  the  bill.^  However,  this  doc« 
trine  is  to  be  understood  with  the  qualification,  that  the  plea  is  not 
of  a  purely  negative  character  ;  for  if  it  is,  then  the  plea  puts  in 
issue  the  very  fact  asserted  in  the  bill.  Thus,  if  a  bill  calls  for  an 
account  of  partnership  transactions,  and  alleges  a  partnership  be- 
tween the  plaintiff  and  the  defendant,  the  latter  may,  by  a  negative 
plea,  deny  there  was  any  partnership ;  and  the  plea  will  be  good.^ 

§  661.  Another  requisite  of  a  pure  plea  is,  that  it  should  not 
only  reduce  the  cause  to  a  single  point,  but  it  should  also  be  such 
a  point,  as  is  issuable,  and  also  such  as  is  material  to  delay,  dis- 
miss, or  bar  the  bill ;  for,  if  the  issue  tendered  is  immaterial,  it 
can  never  finally  dispose  of  the  cause.^  And  a  plea  is  bad,  if  it 
raises  by  aveiment,  an  issue  not  raised  by  the  bilL^ 

§  662.  Another  requisite  of  a  pure  plea  is,  that  it  should  be 
direct  and  positive,  and  not  -state  matters,  by  way  of  argument, 
inference,  and  conclusion,  which  have  a  tendency  to  create  un- 
necessary prolixity  and  expense.  In  this  respect,  the  rules  of 
pleading  in  equity  are  analogous  to  the  rules  at  law.^     Upon 

^  Howe  tr.  Buppa,  1  Yes.  &  B.  614.  tenham  oommented  at  large  on  Thring 

^  Beames,  PI.  in  £q.  44,  46 ;  Roberta  v,  Edgar.   See  also  2  Dan.  Ch.  Prac.  116- 

V.  Hartley,  1  Bro,  Ch.  by  Belt,  67  and  128 ;  Wigram  on  Discovery,  2d  ed.  136- 

note ;  Billing  v.  Fliglit,  1  Mad.  280 ;  Co-  167. 
zine  V.  Graham,  2  Paige,  177.  '  Beamee,  PI.  in  Eq.  20, 21 ;  Moriaon 

«  Mitf.  Eq.  PI.  by  Jeremy,  297.  ».  Tumour,  18  Ves.  176. 

*  Post,  §  668  and  note,  669,  672-674 ;        «  Emmott  v,  Mitchell,  14  Sim.  482. 
2  Dan.  Ch.  Prac.  98, 99, 108, 109-111, 118 ;         '  Bearaes,  PI.  in  Eq,  21.  22 ;  Mitf.  Eq. 

Mitf.  Eq.  PI.  by  Jeremy,  296,^297 ;  Evana  PI.  by  Jeremy,  297  ;  Carew  ».  Johnston, 

V.  Harris,  2  Ves.  &B.  361;  Drew  V.  Drew,  2  Sch.  &  Lefr.  306,  806;  Hardman  v. 

2  Vea.  &  B.  169;  Hall  t;.  Noyes,  8  Bro.  Ellames,  6  Sim.  440,  a.  c.  2  Myl.  &  K. 

Ch.  488 ;  Sanders  v.  King,  6  Mad.  61 ;  732.    [Whefe  a  plamtifl  sues  as  ezeou- 

8.  c.  2  Sim.  &  Stu.  277 ;  Thring  i;.  Ed-  tor,   but   the   probate   is   insufficiently 

gar,  2  Sim.  &  Stu.  277 ;  Harris  v,  Harris,  stamped,  the  defendant's  plea  should  not 

8  Hare,  460.    See  Denys  v.  Locock,  8  state  matters  affirmatively,  in  order  to 

Myl.  &  Cr.  206,  234, 286,  where  Lord  Cot-  show  the  insufficiency  of  the  stamp,  but 
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this  ground,  where  there  was  a  charge  of  facts,  as  constructiye 
notice  of  the  plaintiffs  title,  in  a  bill,  and  the  defendant  in  his 
plea  averred,  that  to  the  best  of  his  knowledge  and  belief,  he 
had  not  any  notice,  either  constructive  or  actual,  the  plea  was 
held  bad.^  The  defendant  should  have  denied  the  facts  charged 
in  the  bill,  from  which  the  constructive  notice  was  deducible; 
and  not  have  assumed  to  himself  the  prorvince  of  the  court,  to 
whom  it  belongs  to  draw  the  conclusion.'  He  should  also  have 
denied  the  notice  positively,  fully,  and  precisely,  even  though  it 
were  not  charged  on  the  other  side.^  However,  where  the  facta 
are  not  charged  to  be  within  the  defendant's  own  knowledge 
(as,  if  they  occurred  in  the  time  of  his  testator  or  ancestor), 
there,  it  will  be  sufficient  for  him  to  negative  the  averment 
according  to  his  best  knowledge  and  belief.^ 

§  663.  So,  where,  to  a  bill  for  the  specific  performance  of  an 
agreement  made  at  an  auction  for  the  sale  of  lands,  the  defendant 
pleaded  the  statute  of  frauds,  with  averments,  that  no  writing  was 
signed  by  him,  or  by  any  person  authorized  by  him,  ^*  for  that, 
upon  the  estate  being  knocked  down  to  the  plaintiff,  but  before 
the  memorandum  was  signed  by  the  auctioneer,  he,  the  defend- 
ant, in  the  presence  of  both  the  auctioneer  and  the  plaintiff, 
revoked  all  authority  whatsoever,  which  he  had  before  given  to 
the  auctioneer ;  "  the  plea  was  ordered  to  stand  for  an  answer ; 
the  court  observing,  that  it  was  novel  in  form,  and  that  the  de- 
fendant ought  to  have  stated  the  facts,  which  he  implied  in  the 
term  "  revoked."  It  seems,  however,  that  an  allegation  in  a  plea, 
which  allegation  is  mere  surplusage,  will  not  support  an  objection 
to  a  plea  as  multifarious.^ 

§  664.  In  some  cases,  indeed,  a  defendant  has  been  permitted 
to  aver  according  to  the  best  of  his  knowledge  and  belief ;  as, 
that  an  account  is  just  and  true;  and  in  all  cases  of  negative 
averments,  and  of  averments  of  facts  not  within  the  immediate 

should  simply  plead  that  the  plaintiff  is         *  Gallatin  r.  Cunningham,  8  Cowen, 

not  executor;  for  negative  matter  should  361.    Post,  §  697;  Boone  v.  Chiles,  10 

be  pleaded  negatively.    RoberU  v.  Mad-  Peters,  177,  210,  211.  218. 
ocks,  16  Sim.  55.]  «  Bolton  v.  Gardner,  8  Paige,  278; 

1  Beames,  PI.  in  Eq.  21.  Heartt  v.  Coming,  8  Paige,  666 ;  Post, 

>  Beames,  PI.  in  £q.  21,  22 ;  Jerrard  §  664. 
V.  Saunders,  2  Yes.  Jr.  187 ;  s.  c.  4  Bro.         *  Cooper,  £q.  PI.  226. 
Ch.  822 ;  Cooper,  £q.  PI.  225,  226, 288 ; 
Gallatin  v.  Cunningham,  8  Cowen,  861; 
Post,  §  805,  806. 
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knowledge  of  the  defendant,  it  may  seem  improper  to  require  a 
positiye  assertion.^  Unless,  however,  the  averment  is  positive, 
the  matter  in  issue  appears  to  be,  not  the  fact  itself,  but  the  de- 
fendant's belief  of  it;  and  the  conscience  of  the  defendant  is 
saved  by  the  nature  of  the  oath  administered;  which  is,  that 
so  much  of  the  plea  as  relates  to  his  own  acts  is  true,  and  that 
so  much  as  relates  to  the  acts  of  others  he  believes  to  be  true.^ 

§  666.  Another  requisite  of  a  pure  plea  is,  that  it  should  clearly 
and 'distinctly  aver  all  the  facts  necessary  to  render  the  plea  a 
complete  equitable  defence  to  the  case  made  by  the  bill,  so  far 
as  the  plea  extends ;  so  that  the  plaintiff  may,  if  he  chooses,  take 
issue  upon  it.^  Averments  axe  also  necessary  to  exclude  intend- 
ments, which  would  otherwise  be  made  against  the  pleader ;  and 
the  averments  must  be  sufficient  to  support  the  plea.^  And  here, 
again,  equity  follows  the  analogies  of  the  law ;  ^  for,  at  law,  the  rule 
prevails,  Amliguum  placitum  interpretari  debet  contra  proferentem? 

§  666.  It  was  upon  an  analogous  ground,  that,  where  a  plea 
stated,  that  the  title,  if  any,  of  the  plaintiff,  or  of  the  party, 
through  whom  the  plaintiff  by  his  bill  claimed  the  estates  in  con- 
troversy, accrued  in  1769,  and  that  the  possession  of  the  same 
estates  had  ever  since  been  adverse  to  the  plaintiff,  and  to  the 
persons,  through  whom  by  his  bill,  the  plaintiff  claimed,  the  plea 
was  overruled ;  because  it  did  not  state  particularly  the  facts,  on 
which  the  defendant  meant  to  rely,  as  constituting  the  adverse 
possession;  and,  therefore,  the  plaintiff  could  not  know,  what 
case  he  had  to  meet.^ 

§  667.  Let  us,  in  the  next  place,  proceed  to  the  consideration 
of  the  peculiarities  in  the  frame  and  form  of  pleas,  called  pleas 
not  pure,  or  anomalous  pleas.  This  designation,  as  has  been 
already  suggested,  is  applied  to  them,  because  they  differ  from 
pure  pleas  in  this,  that,  whereas  pure  pleas  rely  for  a  defence  upon 
matters  altogether  dehorB  the  bill,  pleas  not  pure  rely  altc^ther 

1  Ante,  §  602.  *  Mitf.  Eq.  PI.  by  Jeremy,  298,  &c., 

>  Mitf.  £q.  PI.  by  Jeremy,  297,  298 ;  as  before  oited ;  Brownsword  v,  Edwards, 

Drew  V.  Drew,  2  Yes.  &  B.  159 ;  Beamet,  2  Yes.  245,  note ;  Roche  v.  Morgell,  2 

PI.  in  Eq.  25,26; v.  Bonthall,  Younge,  Sch.  &  Lefr.  727;  Morison  v.  Tumour, 

880,  881 ;  Bolton  v.  Gardner,  8  Paige^  13  Yee.  182 ;  Beames,  PI.  in  Eq.  26. 

278.  «  Beames,  PL  in  Eq.  28, 26. 

«  Mitf.   Eq.   PI.  by    Jeremy,   298 ;  •  Beamea,  PL  in  Eq.  26,  citing  Com. 

Beames,  PL  in  Eq.  28, 24,  and  cases  there  Big.  Pleader,  £.  6. 

dted;  Allen  «.  Randolph,  4  Johns.  Ch.  7  Hardmaa  v.  Ellamee,  5  Sim.  640; 

698.  B.o.2MyLftK.782. 
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upon  matters  stated  in  tlie  record,  and  upon  denials  and  negar 
tions  of  matters  of  fact  contained  therein,  which  denials  and  ne- 
gations, if  true,  constitute  a  sufficient  defence  against  further 
proceedings  in  the  suit,  either  peremptorily,  or  at  least  in  its 
present  form.^ 

§  668.  It  was  formerly  a  question  of  no  inconsiderable  diffi- 
culty, and,  from  the  apparent  contrariety  of  the  authorities,  sub- 
ject to  much  discussion  and  vexatious  controversy  in  courts  of 
equity,  whether  a  purely  negative  plea  to  a  bill  was  a  legitimate 
mode  of  defence  in  courts  of  equity,  as  it  unquestionably  is  at 
law.  As,  for  example,  it  was  a  question  whether  a  defendant 
could  allege,  in  opposition  to  the  claims  of  the  plaintiff,  as  heir-at- 
law,  that  the  plaintiff  was  not  heir-at-law.  But  that  doubt  has 
been  dissipated ;  and  it  is  now  firmly  established  that  such  a  plea 
is  good.^    The  same  rule  has  been  applied  to  many  cases,  where 

1  Ante»  §  661 ;  2  Dan.  Ch.  Prac.  07-  the  plea  shoiild  state  affirmatively, '  who 

00, 110-112 ;  Id.  182.  183,  180.  was  heir,'  proceeded,  no  doubt,  upon  the 

>  Mr.  Beames  (PI.  in  £q.  123-128)  has  ground  of  this  being  in  the  nature  of  a 
given  the  reasoning,  upon  which  this  doc-  plea  in  abatement  at  law,  and  that,  as 
trine  is  maintained.  "  Whether,"  says  such,  it  should  afford  the  plaintiff  that 
he,  "  a  defendant  could  allege,  in  opposi-  information,  which  was  tantamount  to 
tion  to  the  claims  of  the  plaintiff  in  the  giving  him  a  better  writ  at  law.  The 
character  of  heir,  that  he  was  not  heir ;  difficulty  of  stating  '  who  was  heir,' 
in  other  words,  whether  a  purely  or  di-  might  be  great  But  it  may  be  asked, 
rectly  negative  plea  be  good  in  equity,  whether  a  correspondent  difficulty  is  not 
was,  for  some  time,  vexata  qvcutio,  not-  struggled  with  at  law  in  this  species  of 
withstanding  the  old  cases  alluded  to.  plea,  and  if  it  have  produced  any  excep- 
Lord  Thurlow  in  two  cases  held,  that  a  tion,  that  avoids  it?  On  the  other  hand, 
plea  of  not  heir  was  bad.  But  his  lord-  the  propriety  of  reasoning  this  particular 
ship  observed,  in  a  subsequent  case,  al-  plea  in  equity  on  a  strict  analogy  to  the 
luding,  as  it  is  generally  understood,  to  form  of  a  legal  plea  in  abatement  may 
the  latter  of  these  two  cases, 'that  though  seem  questionable,  especially  as  other 
he  had  held,  on  a  former  occasion,  that  a  pleas  in  equity  have  not  been  tried  by 
negative  plea  was  bad,  he  believed  he  any  such  rule.  The  analogy  in  principle 
was  wrong  in  holding  so;  for  that,  wher-  between  pleas  in  equity  to  the  relief,  and 
ever  the  plea  will  reduce  the  question  to  pleas  at  law,  is  sufficiently  uniform,  and 
one  point,  it  is  admissible.'  We  are  told,  may  generally  be  appealed  to ;  but  tliat 
by  the  highest  authority,  that '  the  origi-  is  not  the  case  with  respect  to  the  forms 
nal  opinion  of  Lord  Thurlow  was,  tliat  of  pleas.  Wliatever  doubt,  however, 
the  negative  plea  was  bad,  and  there  may  formerly  have  been  entertained  on 
ought  to  be  an  affirmative  plea,  stating  this  subject,  it  Is  apprehended,  that  a 
who  was  heir.  His  lordship  changed  his  negative  plea  in  equity  is  not  necessarily 
opinion  afterwards,  on  the  ground,  that  bad;  but  on  the  contrary,  under  given 
the  defendant,  though  he  could  prove,  circumstances  at  least,  perfectly  avail- 
that  the  plaintiff  was  not  heir,  might  not  able.  We  speak  of  a  plea  directly  nega- 
be  able  to  prove,  who  was  the  heir.'  tive,  and  not  of  a  plea  indirectly  so,  or 
Lord    Thurlow's  original  opinion,  that  a  plea  reaching  the  point  of  negation 
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the  n^ative  plea  goes  to  the  foundation  of  the  suit,  and  to  the 
title  of  the  plaintiff ;  as,  for  example,  a  plea,  that  the  defendant 

through  an  affirmatiTe  proposition.  It  first  point,  it  m&j  be  obserred,  that 
will  probably  elucidate  tiiis  part  of  the  courts  of  equity  would  be  instruments  of 
subject,  if  we  consider,  on  wliat  grounds  the  greatest  oppression,  and  sources  of  in- 
this  doctrine  may  rest,  independently  of  calculable  mischief,  if  they  aided  a  plain- 
positive  decision.  Every  bill  seems  to  tiif  in  virtue  of  a  character,  which  did 
be  founded  on  two  propositions,  one  of  'not  belong  to  him.  If  the  plaintiff  pos- 
which  it  expressly,  and  the  other  it  tacit-  sess  not  the  character,  he  is  not  enti- 
ly,  assumes  in  limine,  namely  :  first,  that  tied  to  the  relief,  which,  as  possessing 
the  court,  in  which  the  bill  is  filed,  has  the  character,  he  would  have  been  en- 
competent  jurisdiction  orer  the  matter ;  titled  to.  This  species  of  plea  prevents 
and,  secondly,  that  the  plaintiff  is  of  an  evi^  of  the  worst  kind ;  and,  if  it  did 
legal  ability  to  sue.  It  is  true,  pleas  to  not  exist, '  any  person  might,  by  alleging 
the  jurisdiction  in  effect  negative  the  a  title,  however  false,  sustain  a  bill  in 
first  proposition  ;  but  the  mode  is  not  by  equity  against  any  person,  for  any  thing, 
a  direct  denial  of  the  power  of  the  court  so  far  as  to  compel  an  answer ;  and  thus 
to  decide  the  matter,  but  by  affirmatively  the  title  to  every  estate,  the  transactions 
stating  some  other  tribunal,  where  the  of  every  commercial  house,  and  even 
subject  should  be  investigated.  With  the  private  transactions  of  every  family 
respect  to  pleas  to  the  person  of  the  might  be  exposed ;  and  this  might  be 
plaintiff,  outlawry,  &c.,  they,  in  efiect,  done  in  the  name  of  a  pauper,  at  the  in- 
deny  the  second  proposition,  tacitly  as-  stigation  of  others,  and  for  the  worst 
sumed  by  tlie  bill.  The  mode,  however,  purposes.'  With  respect  to  the  second 
is  less  in  the  nature  of  a  direct  negation  point,  the  plea  of  the  general  issue  at 
of  the  plaintiff's  ability  to  sue,  than  by  law  is  always  a  negative  plea.  In  fact, 
affirmatively  stating  the  cause  of  disabil-  it  is  a  total  denial  of  the  whole  declara- 
ity.  A  distinction  obviously  presents  tlon.  But,  if  there  be  no  plea  in  equity, 
itself  between  those  pleas,  in  effect  nega-  which  corresponds  with  the  general  issue 
tive,  which  bring  forward  some  affirma-  at  law,  the  negative  plea  in  equity  corre- 
tive  proposition,  and,  through  the  medium  sponds  with  the  legal  plea,  denying  the 
of  that  proposition,  reach  negation,  and  existence  of  the  plaintiff,  a  species  of 
those  pleas,  which  are  purely  negative,  plea,  which  we  have  already  noticed. 
An  instance  of  the  first  kind  would  be  Its  analogy,  however,  to  that  legal  plea, 
a  plea,  stating  the  existence  of  a  person,  which  negatives  the  representative  char- 
as  whose  administrator  the  plaintiff  filed  acter  of  a  plaintiff,  is,  perhaps,  still  more 
his  bill.  Such  a  plea  would  bear  some  striking."  See  also  Mitf.  £q.  PI.  by  Jere- 
analogy  to  the  principle  of  the  common  my,  230,  231,  and  notes ;  Jones  v.  Davis, 
plea  in  equity  to  the  person.  But  that  16  Ves.  266;  Cooper,  £q.  PI.  249,250; 
plea,  which  consists  of  a  direct  and  sim-  Faulder  v.  Stuart,  11  Ves.  296;  Shaw  v. 
pie  negation  of  the  substantive  charac-  Ching,  11  Ves.  803,  806 ;  Drew  v.  Drew, 
ter,  in  which  the  plaintiff  sues,  peculiarly  2  Ves.  &  B.  169 ;  Sanders  v.  King,  6 
termed  the  '  negative  plea,'  does  not  ap-  Mad.  61 ;  8.  c.  cited  in  Thring  v,  Edgar, 
pear  to  be  founded  on  any  analogy  to  2  Sim.  &  Stu.  274,  277 ;  Hard  man  v.  Rl- 
any  other  plea  in  equity.  It  rests,  how-  lames,  2  Myl.  &  K.  740,  746 ;  Armitage 
ever,  and,  as  it  is  apprehended,  satisfac-  v.  Wads  worth,  1  Mad.  180 ;  Foley  t;. 
torily  r^sU  (independently  of  decision  in  Hill,  8  Myl.  &  Cr.  476  ;  2  Dan.  Ch.  Prac. 
its  favor),  first,  on  its  answering  the  high  97-100, 108-112 ;  Wigram  on  Discovery, 
purposes  of  justice,  and,  secondly,  on  2d  ed.  p.  110-118;  Ante,  §  661,  note, 
its  analogy  to  legal  pleading.    As  to  the 
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was  not  a  partner,  has  been  held  good  to  a  bill,  seeking  an  account 
of  partnership  transactions.^ 

§  669.  The  reasoning,  by  which  such  a  plea  is  supported,  seems, 
in  a  just  sense,  unanswerable ;  for  it  would  otherwise  follow,  as  a 
necessary  consequence,  that  any  person,  falsely  alleging  a  title  in 
himself,  might  compel  any  other  person  to  make  any  discovery, 
which  that  title,  if  true,  would  enable  him  to  require,  however 
injurious  it  might  be  to  the  person,  thus  improperly  brought  into 
court.*  So  that  any  person  might,  by  alleging  a  title,  however 
false,  sustain  a  bill  in  equity  against  any  person  for  any  thing,  so 
far  as  to  compel  an  answer.^  And  thus  the  title  to  every  estate, 
the  transactions  of  every  commercial  house,  and  even  the  private 
transactions  of  every  family,  might  be  exposed ;  and  this  might 
be  done  in  the  name  of  a  pauper,  at  the  instigation  of  others,  and 
for  the  worst  purposes.*  To  avoid  this  inconvenience,  a  defendant 
has,  in  some  cases,  been  permitted  to  negative  the  plaintiffs  title 
by  a  special  answer  or  plea ;  and  thus  to  protect  himself  against 
the  required  discovery .'^  But  in  other  cases  this  has  not  been  al- 
lowed ;  and,  until  the  recent  authorities  had  settled  the  matter, 
there  was  great  room  for  doubt  and  difficulty  upon  this  subject. 

§  670.  We  may,  therefore,  dismiss  the  further  consideration  of 
this  part  of  the  subject,  and  proceed  to  the  examination  of  the 
other  class  of  pleas  not  pure,  which  may  be  truly  called,  with  ref- 
erence to  legal  proceedings,  anomalous ;  but  which,  at  the  same 
time,  are  now  as  well  established  in  equity,  as  any  other  class  of 
pleas.  This  class  of  pleas  has  two  peculiarities :  in  the  first  place, 
it  relies  wholly  upon  matters  stated  in  the  bill  (as  we  have  seen), 
negativing  such  facts  as  are  material  to  the  rights  of  the  plaintiff ;  ^ 
and  in  the  next  place,  it  requires  an  answer  to  be  filed,  which  is 
subsidiary  to  the  purposes  of  the  plea.  A  pure  plea  never  requires 
any  such  answer.^ 

§  671.  It  was  formerly  thought,  that  there  was  something  in- 
congruous in  a  plea  and  an  answer  in  support  of  the  plea.  But 
this  objection  seems  to  have  arisen  from  the  supposition,  that  the 
answer  in  such  a  case  formed  a  part  of  the  defence  set  up  by  the 
plea.     It  is,  correctly  considered,  no  part  of  the  defence.     But  it 

1  Ibid. ;  Ante,  {  66a  *  Mitf.  Eq.  PI.  hj  Jeremjr,  281. 

s  Mitf.  Eq.  n.  by  Jeremy,  281.    Lord  •  Ibid. 

Redesdale  uses  the  word  "  answer  "  only ;  •  Ante,  §  661,  067. 

but  the  sense  seems  to  me  to  require  ▼  Beames,  PI.  in  Eq'  84«  85 ;  2  Dan. 


<« 


special  answer  or  plea."  Ch.  Prac.  99, 100. 

»  Mitf.  Eq.  PI.  by  Jeremy,  281. 
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is  properly  a  discovery  of  that  evidence,  which  the  plaintiff  has  a 
right  to  require,  and  to  use,  in  order  to  invalidate  the  defence  made 
by  the  plea  upon  the  argument  of  the  sufficiency  of  the  plea,  before 
other  evidence  can  be  given.^ 

§  672.  The  whole  difficulty  in  cases  of  this  sort,  in  relation  to 

1  Mitf.  Eq.  PI.  by  Jeremy,  244,  note  knowledgment  of  his  right,  independent 
(/).  See  Beames,  PI.  in  Eq.  S4,  85 ;  Hare  of  the  matter  alleged  by  the  plea.  The 
on  Discorery,  25,  26;  Foley  v.  Hill,  3  plea  aUeges  some  short  point;  upon  which 
Myl.  &  Cr.  475 ;  2  Dan.  Ch.  Prac.  99,  if  issue  is  joined,  there  is  an  end  of  the 
100, 110,  111.  Lord  Eldon,  in  Bay  ley  t^.  dispute.  In  this  ioourt,  in  general  cases, 
Adams,  6  Yes.  594-597,  in  commenting  not  classed  among  those  where  certain 
on  this  class  of  cases,  and  upon  some  de-  averments  seem  to  have  been  required 
cisions  in  the  Exchequer,  in  which  it  was  both  by  the  plea  and  the  answer,  but 
held  (contrary  to  the  present  established  where  the  defendant  pro  hac  nee  for  the 
doctrine)  that  where  an  award  was  sought  sake  of  the  argument,  admits  the  whole 
to  be  impeached  by  a  bill,  on  account  bill,  I  hare  understood  the  rule  to  be  the 
of  fraud,  Uie  plea  should  nakedly  plead  same  here  as  at  law,  that  the  plea,  ad- 
the  award,  without  noticing  the  facts  of  mitting  the  bill,  interposes  matter,  which, 
fraud,  and  the  answer  only  should  deny  if  true,  destroys  it ;  and  upon  the  truth 
those  facts,  said :  "  If  the  result  of  the  of  which  the  pUintiff  is  at  liberty  to  take 
opinion  stated  in  Mitford  (Eq.  PI.  by  issue.  Cases  have  arisen,  hi  which  it 
Jeremy,  240-245)  is  accurate,  it  is  very  has  been  thought  necessary  both  to  plead, 
difficult  to  reconcile  the  two  cases  in  the  and  to  repeat  the  assertions  of  the  plea. 
Court  of  Exchequer  with  that  result  from  in  an  answer.  That  is,  as  it  is  technically 
the  former  cases.  Those  two  cases  in  expressed,  the  plea  is  supported  by  an 
the  Exchequer  seem  to  import,  that  this  answer.  Those  cases  are  very  various ; 
Is  tho  rule  of  pleading  in  equity ;  that  and,  I  own,  I  should  have  entertained  an 
if  a  bill  Is  brought  to  set  aside  an  award,  idea,  before  I  heard  of  those  cases  in  the 
upon  grounds  admitting  the  award  made,  Court  of  Exchequer,  that,  if  a  bill  was 
but  seeking  to  cut  down  the  effect  of  it  filed  to  set  aside  an  award  upon  special 
by  alleging  grounds  of  partiaUty  and  cor-  circumstances,  the  first  difficulty  would 
ruption,  the  defendant  may  plead  the  be  upon  the  maxim  referred  to  by  the 
thing,  the  dissolution  of  which  is  sought  Report : '  Exceptio  ejuMdein  ret,  cujua  petitw 
by  the  bill,  putting  it  in  this  form ;  that  dissoiutio.*  But  it  is  true,  that  not  only 
the  plea  shall  merely  aver  the  existence  upon  awards,  but  releases.  Judgments, 
of  it  and  contain  no  allegation  in  the  &c.,  the  court  has  admitted  a  plea,  called 
body  of  the  plea  as  to  the  circumstances  a  plea,  though  in  its  nature  very  different 
upon  which  the  award  is  impeached ;  but  f^om  the  character  of  a  plea  in  general 
the  defendant  may  express  what  his  cases ;  for  it  is  not,  strictly  speaking, 
conscience  suggests  as  to  those  circum-  admitting  the  fact  stated,  and  by  the 
stances,  not  in  the  body  of  the  plea,  but  effect  of  new  matter,  introduced  by  tlie 
in  an  answer.  The  first  difficulty  upon  defendant,  getting  rid  of  it;  but  admit- 
that  is,  how  to  consider  that  record,  filed  ting  one  fact  in  the  bill,  and  either  by 
by  the  defendant,  consisting  partly  of  plea,  or  by  answer,  or  by  both,  setting 
what  is  called  plea,  partly  of  what  is  up  again  that  which  the  bill  seeks  to  im- 
called  answer,  as,  in  a  correct  sense,  peach,  by  denying  either  in  the  plea,  or 
either  a  plea  or  an  answer.  The  office  the  answer,  or  both,  all  the  curcumstances 
of  a  plea  in  bar  at  law,  is  to  confess  which  the  plaintiff  admits,  if  truly  de- 
the  right  to  sue,  avoiding  that  hy  matter  nied,  are  sufficient  to  bar  the  relief.  The 
dehors,  and  giving  the  plaintiff  an  ac-  cases  in  the  Exchequer  are  confined  to  the 
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the  supposed  incongruity  of  a  plea  and  an  answer,  may  be  entirely 
overcome,  or  at  all  events,  be  essentially  diminished,  by  consider- 
ing the  true  nature  and  objects  of  bills  in  equity,  and  especially  of 
bills,  which  present  questions  of  this  sort.     Every  bill  presents  a 

plain  case  of  an  award ;  in  which  case,  error  or  fraud  are  charged,  thej  most  be 
it  is  said,  jou  are  at  liberty  to  plead  the  denied  by  the  plea,  as  well  as  by  way  of 
award ;  in  that  sense  alleging  something,  answer/  So,  with  regard  to  an  award, 
that  meets  the  effect  of  the  bill  by  the  which  is  the  subject  these  cases  in  the 
plea.  But  can  that  be  said,  if  you  only  Exchequer  more  particularly  allude  to  : 
admit  the  existence  of  the  instrument  '  If  fraud  or  partiality  is  charged  against 
stated  by  the  bill ;  which,  by  the  effect  the  arbitrators,  those  charges  must  not 
of  the  other  circumstances  stated  by  the  only  be  denied  by  way  of  ayerment  in 
bill,  is  impeached  1  If  this  were  ret  the  plea,  but  the  plea  must  be  supported 
intefpn,  I  should  have  thought  it  more  by  an  answer,  showing  the  arbitrators 
difficult  to  say,  the  defendant  was  bound  to  have  been  incorrupt  and  impartial/ 
to  set  out  all  the  circumstances  by  aver.  Upon  the  statute  of  limitations, — '  Where 
ment  in  the  plea ;  and  could  fortify  it  by  a  particular  special  promise  is  charged, 
an  Answer,  denying  those  circumstances,  to  avoid  the  operation  of  the  statute,  the 
Such  a  record  is  neither  plea  nor  answer ;  plaintiff  must  deny  the  promise  charged 
but  something  like  a  mixture  of  both,  by  averment  in  the  plea,  as  weU  as  by 
and  very  inaccurate.  That  this  was  the  answer  to  support  the  plea.'  So,  as  to  a 
general  idea,  is  evident  from  the  book,  purchase  for  valuable  consideration,^- 
that  has  been  referred  to,  which  is  the  '  The  special  and  particular  denial  of 
production  of  a  very  diligent  and  learned  notice  or  fraud  must  be  by  way  of  an- 
man,  not  at  once  given  to  the  world,  or  swer ;  that  the  plaintiff  may  be  at  liberty 
hastily,  but  after  search  and  research  to  except  to  its  sufficiency.  But  notice 
into  every  record,  and  again  given  to  the  and  fraud  must  also  be  denied  generally 
world  by  him.  There  is  hardly  one  by  way  of  averment  in  the  plea ;  other- 
point  of  equitable  proceeding  with  regard  wise  the  fact  of  notice  or  of  firaud  wiU 
to  pleas,  with  which  it  is  not  exceedingly  not  be  in  issue.'  This  is  laid  down  here 
difficult  to  reconcile  those  two  cases  in  distinctly,  and  in  many  other  books ;  for 
the  Exchequer.  For  instance,  what  is  I  have  lately  looked  into  the  point  for 
said  in  Mitford,  as  to  a  bill  brought  to  another  purpose ;  and  I  think  I  may  say, 
impeach  a  decree  on  the  ground  of  fraud,  whatever  doubt  may  be  expressed  as  to 
used  in  obtaining  it,  'that  the  decree  the  necessity  of  denying  by  plea  and 
may  be  pleaded  in  bar  of  the  suit,  with  answer,  that  there  is  no  countenance  for 
averments '  (in  the  plea  it  appears  by  that  upon  the  old  authorities.  Sir  John 
the  context), '  negativing  the  charges  of  Mitford's  idea  is,  that  if  you  are  to  call 
fraud,  supported  by  an  answer  fully  de-  this  defence  a  plea,  it  must  be  such,  that 
nying  them.'  So  of  a  judgment :  '  If  issue  may  be  taken  upon  it  as  a  plea ; 
there  is  any  charge  of  fraud,  or  other  cir-  and  if  it  is  substantiated  by  evidence  as 
cumstance,  shown  as  a  ground  for  relief,  a  plea,  there  is  an  end  of  the  cause, 
the  judgment  or  sentence  cannot  be  Where  the  defendant,  not  stating  merely 
pleaded  unless  the  fraud  or  other  circum-  matter  dehors,  but  admitting  part  of  the 
stance,  the  ground  upon  which  the  judg-  charge,  gets  rid  of  it  by  circumstances,  I 
ment  or  sentence  is  sought  to  be  im-  do  not  know  that  it  might  not  be  called 
peached,  be  denied,  and  this  put  in  issue  a  plea  and  answer.  But  that  is  a  record 
by  the  plea,  and  the  plea  is  supported  by  of  a  character  very  distinct  from  that 
a  full  answer  to  the  charge  in  the  bill.'  which  is  usually  called  a  plea." 
In  the  case  of  a  stated  account  also:  'If 


§  672, 673.]  PLEAS,  619 

statement  of  facts,  and  a  claim  of  right  on  the  part  of  the  plaintiff, 
in  r^ard  to  which  he  seeks  relief ;  and  it  further  seeks  a  discovery 
from  the  defendant,  in  order  to  establish,  or  to  aid  in  the  proof  of 
such  facts  and  claim  of  the  plaintiff.  Now,  to  such  a  discovery, 
at  least  so  far  as  the  facts  and  claim,  constituting  the  plaintiff's 
case,  are  concerned,  he  has  an  unquestionable  right.  The  rule 
has  been  laid  down  by  a  very  able  writer  in  the  following  terms. 
It  is  the  right,  as  a  general  rule,  of  the  plaintiff  in  equity  (as  we 
have  seen)  to  examine  the  defendant  upon  oath,  as  to  all  matters 
of  fact,  which,  being  well  pleaded  in  the  bill,  are  material  to  the 
proof  of  the  plaintiff's  case,  and  which  the  defendant  does  not,  by 
his  form  of  pleading,  admit.^  The  answer  of  the  defendant,  if  he 
puts  in  one,  consists  of  two  parts :  (1.)  his  own  defence  upon  the 
merits  of  the  case  stated ;  and  (2.)  his  discovery  as  to  the  facts 
as  to  which  he  is  interrogated ;  or,  in  other  words,  his  examination 
on  oath  to  all  the  material  facts,  of  which  a  discovery  is  sought.' 
In  such  a  case,  the  examination  is  merely  evidence  in  the  cause ; 
and  is  altogether  independent  of  the  matter  of  the  defence.  Now, 
if  instead  of  a  general  answer,  the  defendant  should  put  in  a  plea, 
negativing  the  material  facts  on  which  the  claim  to  relief  is  founded^ 
if  there  were  no  answer  accompanying  it,  which  should  contain  a 
discovery  and  response  to  the  facts  charged  in  the  bill,  the  plain- 
tiff would  be  deprived  of  the  very  discovery  sought,  and  perhaps 
also  of  all  the  proof  which  he  could  bring  forward  to  sustain  the 
allegations  of  the  bill.  The  answer,  therefore,  is  strictly  matter 
in  support  of  the  plea,  and  also  proof,  to  the  discovery  of  which 
the  plaintiff  is  entitled,  notwithstanding  the  plea.  The  plea,  with- 
out it,  cannot  correctly  be  said  to  be  a  complete  answer  to  the  bill ; 
for,  although  it  repels  the  facts  stated  by  the  plaintiff,  it  does  not 
repel  the  right  to  a  discovery  of  the  facts,  from  the  conscience  of 
the  defendant.^ 

§  678.  The  discovery,  which  a  court  of  equity  gives,  is  not  the 
mere  oath  of  the  party  to  a  general  fact  as  to  a  partnership,  or  no 
partnership ;  but  it  is  an  answer  upon  oath  to  every  collateral  cir- 
cumstance, charged  as  evidence  of  the  general  fact.^    Where  a 

1  Wigrtm  on  Diacorery,  Ist  ed.  28;  on  Discoyery,  2d  ed.  82,  S3;  Id.  46,  55- 

Id.  2d  ed.  10, 11 ;  2  Dan.  Ch.  Prac.  Hi-  67 ;  Hare  on  DUcoTery,  28-31. 
119 ;  Ante,  §  572.  «  Wigram  on  Discoreiy,  2d  ed.  62- 

>  Wigram  on  DiBCoverj,  lit  ed.  10-13;  67;  Id.  142-157;  2  Dan.  Ch.  Prac.  121- 

Id.  2d  ed.  p.  10, 11.  131;   Hare  on   Diacoyeiy,   28-31;   Id. 

s  See  Mitf.  £q.  PI.  bj  Jeremy,  239-  34-86. 
244 ;  2  Dan.  Ch.  Prac.  114-139 ;  Wigram 
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defendant,  therefore,  pleads  the  general  fact,  aa  a  bar  to  the  whole 
discovery,  as  well  as  to  relief,  either  the  plaintiff  in  the  particular 
case  must  lose  the  equitable  privilege  of  discovery,  or  some  special 
rule  must  be  adopted,  by  analogy,  in  order  to  preserve  to  him  that 
privilege.  If  a  plaintiff  comes  into  equity  to  avoid  a  legal  bar 
upon  the  ground  of  some  alleged  equitable  circumstances,  as  in 
the  case  of  a  release,  the  defendant  is  not  permitted  to  avail  him- 
self of  his  legal  defence,  so  as  to  exclude  the  plaintiff  from  a  dis- 
covery, as  to  the  alleged  equitable  circumstances.  He  may,  indeed^ 
plead  his  release ;  but  he  must,  in  his  plea,  generally  deny  the 
equity  charged  in  the  bill ;  and  must  also  accompany  his  plea 
with  a  distinct  answer  and  discovery,  afi  to  every  equitable  cir- 
cumstance alleged.  In  such  a  case,  the  issue  tendered  by  his  plea, 
is  not  the  fact  of  his  release ;  for  that  fact  is  admitted  by  the  bill ; 
but  the  issue  is  upon  the  equitable  matter  charged.  Yet,  inasmuch 
as  the  principles  of  a  court  of  equity  entitle  the  plaintiff  to  a  dis- 
covery from  the  defendant  upon  the  matter  in  issue,  here  we  find, 
that,  notwithstanding  the  defendant  pledges  his  oath,  that  there 
is  no  truth  in  the  equitable  matter  charged,  he  is,  neverthelesSi 
compelled  to  accompany  his  plea  by  an  answer  and  discovery,  as 
to  every  circumstance  alleged,  as  evidence  of  the  equity.^  (a) 

1  Sanders  v.  King,  6  Mad.  61 ;  ft.  a  not  be  respoiwiTe  to  the  bill.  Mr.  Beamet 

cited  Turing  v.  Edgar,  2  Sim.  &  Stu.  277 ;  (PL  in  £q.  38,  84),  alluding  to  the  same 

Hare  on  Discovery,  28-81 ;  Clayton  o.  subject,  says  :  "  An  answer  in  support  of 

Winchelsea,  8  T.  &  Coll.  688 ;  Wigram  a  plea,  seems,  in  those  cases  where  it  is 

on  Discovery,  2d  ed.  62-67 ;  Id.  14^  necessary,  to   be   required   on   several 

167 ;  2  Dan.  Ch.  Prac.  114-182.    This  grounds :  First,  with  a  view  beneficial  to 

explains  the  reason,  wliy  no  answer  ac-  the  plaintiff,  either  in  aid  of  proof,  and  in 

companies  a  pure  plea ;  for  that  being  an  order  to  give  him  an  opportunity  of  ob- 

averment  of  matter  dtkora  the  bill,  it  is  viating  the  bar  to  be  set  up,  or,  in  other 

impossible  tliat  it  can  be  required  by  any  words,  to  enable  him  to  except  to  the 

discovery  of   those  matters.    It  would  traverse  of  the  facts  charged  in  the  bilL 

fa)  See  Mansell  v.  Feeney,  2  J.  &  H.  held  to  be  infmnal,  sot  being  accom- 

318 ;  Wilson  V.  Hammonds,  L.  R.  8  Eq.  panied   by  an   answer   to   charges   in 

828.    Where  the  bill  alleges  facts,  which,  the  bill  that  A.,  In  her  correspondence 

if  true,  would  contradict  or  be  evidence  with  her  family,  never  alluded  to  her 

to  discredit  a  plea,   the  plea  must  be  being  pregnant,  or  referred  to  the  d»> 

supported  by  an    answer,  denying,  or  fendant  otherwise  than  as  her  adopted 

at  least  giving  the  pbuntiff  discovery  as  child,  &c.    But  the  defendant  need  not 

to  those  facts.   Hunt  r.  Penrice,  17  Beav.  answer  any  fact  alleged  by  the  bill  which 

625.    In  this  case  the  plaintiff  claimed  as  would  not  be  evidence  to  go  to  a  jury 

remainder-man,  upon  default  of  issue  of  on  the  issue  raised  by  the  plea.    Ibid. ; 

A.  and   the  defendant's   plea   that  A.  Young  v.  White,  17  Beav.  632. 
left  issue  one  child,  viz. :  himself,  was 


§  673, 674.]                           FLEAS.  621 

§  674.  The  cases,  therefore,  in  which  an  answer  is  required  by 
way  of  discovery  to  accompany  the  plea,  are:  (1.)  where  the 

If  these  facts  were  merelj  denied  bj  with  ayennents  negatiriDg  the  charges 

wa.y  of  ayerment  in  the  plea,  as  the  of  fraud,  supported  bj  an  answer  fully 

plaintiff  could  not  except  to  such  aver-  denying  them.    There  are  other  familiar 

ment,  he  would  be  totally  precluded  from  examples :  as  in  the  case  of  a  defendant 

objectuig  to  the   insufilciency   of   that  who  pleads  a  deed  or  conveyance  which 

denial,  however  general   in   its   terms,  the  plaintiff  alleges  to  have  been  obtained 

Secondly,  with  a  view  beneficial  to  the  with  notice  of  his  equity,  charging  facts 

defendant,  in  order  to  give  him  an  oppor-  which  would  be  evidence  of  such  notice ; 

tunity  of  excluding  Intendments,  which  or  a  defendant  pleading  the  statute  of 

might  otherwise  be  made  against  him ;  limitations,  where  the  plaintiff  alleges 

because  '  upon  argument  of  a  plea,  every  the  existence  of  facts  which  would  go  to 

fact  stated  m  tlie  bill,  and  not  denied  by  prove  a  subsequent  acknowledgment  of 

answer  in  support  of  the  plea,  must  be  the  debt,  sufficient  to  take  the  case  out  of 

taken  to  be  true.'    But  it  is  not,  per-  the  statute.  The  defendant  must  support 
haps,  quite  clear,  why  this  latter  object  *  his  plea,  in  the  one  case,  by  an  answer 

might  not  be  effected  in  most  instances  as  to  the  facts  alleged  as  evidence  of  the 

by  averments  simply."  Harris  v,  Harris,  acknowledgment ;  and,  in  the  other  case, 

8  Hare,  450, 452.    On  this  occasion,  Mr.  by  an  answer  to  the  allegations  tending 

Yice-Chancellor   Wigram    said :    "  The  to  show  the  alleged  notice.    If  the  plea 

defendant  has  now  put  in  a  plea  and  be  not  supported  by  such  an  answer  at 

answer ;  the  plea  is  confined  to  certain  the  time  of  the  argument,  the  defendant 

parts  of  the  bill ;  and  the  plea  does  not  has  not  excluded  th^  intendments  which 

appear  to  cover  any  parts  of  the  bill  as  wUl  be  made  against  himself  under  the 

to  which  a  discovery  can  be  material  to  rule,  that,  '  upon  argument  of  a  plea, 

the  plaintiff,  and  is  tlierefore  so  far  prop-  every  fact  stated  in  tlie  bill,  and  not  de« 

erly  framed ;  for  the  plaintiff,  by  excepting  nied  by  answer  in  support  of  the  plea, 

to  the  answer,  may  get  all  the  discovery  must  be  taken  to  be  true.'    The  plea 

to  which  he  is  entitled.   But  the  question  now  before  me  is  a  negative  plea,  but  so, 

is,  whether  that  is  enough,  —  whether  it  in  fact,  are  all  those  examples  of  anom- 

is  sufficient  that  the   plaintiff  has  the  alous  pleas  to  which  I  have  referred; 

means  of  obuining  the  discovery  upon  and  it  appears  to   me   that   the  same 

exceptions,  and  whether  he  is  not  en-  reasoning  must  be  applied  to  the  plea  in 

titled  to  have  upon  the  file,  at  the  time  the  present  case  as  in  the  cases  I  have 

of  the  argument  of  the  plea,  an  answer  mentioned.    Sir  John  Leach,  indeed,  ex- 

to  every  material  averment  in  the  bill,  pressly  refers  to  pleas  of  the  one  sort  as 

which  the  plea  does  not  cover.    This,  furnishing  the  rule  for  the  other.    The 

according  to  decided  cases,  appears  to  reason  for  requiring  the  answer  as  to  the 

depend  upon  the  point,  whether  the  plea  facts  alleged  in  proof  of  the  fraud,  or 

is  one  which  (in  technical  language)  is  notice,  or  acknowledgment,  in  the  cases 

said  to  require  an  answer  to  support  it.  suggested  is,  that  a  mere  general  aver- 

The  cases  in  which  this  is  necessary,  are  ment  is,  in   such    cases,  equivocal ;   it 

those  which  Lord  liedesdale  calls  anom-  might  be  only  a  legal  conclusion  which 

alous  pleas,  and  which  Mr.  Beames  calls  the  defendant  conceives  may  be  drawn 

incongruous  pleas.    The  example  put  by  from  the  actual  facts,  or  which  he  under- 

Lord  Redesdale  is  that  of  a  bill  brought  takes  to  draw  from  those  facts.    Now, 
to  impeach  a  decree,  on  the  ground  of   the  court  does  not  trust  a  party  to  draw 

fraud  used  in  obtaining  it,  where  the  for  himself  a  conclusion  of  Uw,  but  the 

decree  may  be  pleaded  in  bar  of  the  suit,  court  requires  to  know  the  &cts  upon 
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plaintiiS  admits  by  his  bill  the  existence  of  a  legal  bar,  but  charges 
some  equitable  circumstances  to  avoid  its  effect ;  (2.)  where  the 
plaintiff  does  not  admit  the  existence  of  any  legal  bar,  but  charges 
some  circumstances,  which  may  be  true,  and  to  which  there  may 
be  a  valid  ground  of  plea,  and  also  charges  other  circumstances, 
which  are  inconsistent  with  the  substantial  validity  of  the  plea.^ 
In  the  first  case,  the  defendant  may  insist,  byVay  of  plea,  upon 
the  legal  bar,  denying  the  circumstances,  which  would  avoid  it ; 
and  he  must  accompany  the  plea  with  an  answer,  making  a  discov- 
ery, as  to  all  the  circumstances  so  charged  in  the  bill,  in  support 
of  his  plea.'    In  the  latter  case,  the  defendant  must  distinguish 

which  it  is  founded,  that  it  may  consider  was  no  partnership,  admits  that  the  truth 

whether  the  premises  justify  tlie  con-  of  the  contrary  would  appear  by  eyi- 

clasion ;  not  to  try  whether  the  plea  is  dence  in  possession  of  the  defendant ; 
true  (which  is  the  business  of  the  hear-'  and  this  renders  the  plea,  though  it  may 

ing,  not  of  the  argument),  but  to  try  be  good  in  form,  substantially  bad.    The 

whether  it  substantially  meets  the  case  defendant,  in  effect,  undertakes  to  draw 

made  by  the  plaintiff.    The  only  doubt  a  conclusion  of  law ;  but  the  intendment 

which  occurred  to  me,  was,  whether  the  being  against  the  pleader,  with  respect 

simple  question  of  partnership    or   no  to  the  facts  not  denied,  the  result  is,  that 

partnership,  afforded  room  for  that  equiv-  the  defendant  must,  for  the  purpose  of 

ocal  or  possibly  evasive  denial  against  the  argument,  be  considered  as  having 

which  the   rule  is  intended   to  guard,  drawn  a  conclusion,  with  regard  to  the 

Partnership  is,  however,  a  mixed  ques-  effect  of  the  evidence  in  his  possession, 

tion  of  law  and  fact.    There   may  be  which  is  adverse  to  the  averment  by  liis 

circumstances    which    would    have    the  plea.    Such,  as  I  understand  the  subject, 

legal   effect  of   creating  a  partnership,  is  the  result  of  the  autliorities.    I  do  not 

whilst  one  of  the  partners  may  desire  to  overrule  the  plea  in   this  case  on  the 

repudiate,    and    may    think    there   are  ground  that  the  answer  would  prove  it 

grounds  for  repudiating,  that  legal  con-  to  be  untrue ;  for  this  is  not  the  time, 

sequence.    This  point,  however,  scarcely  nor  are  there  materials  before  the  court, 

arises   in    the   present  case.    The   bill  upon  which  to  enter  into  the  question  of 

charges  that  the  defendant  has  in  his  the  truth  of  the  plea ;  that  is  the  ques- 

possession  books,  accounts,  and  papers,  tion  at  the  hearing.    Nor  do  I  overrule 

by  which  the  truth  of  the  matters  al-  the  plea  because  the  answer  is  not  tech- 

leged— that  is,  the  formation  and  con-  nically  sufficient ;  that  would  be  properly 

tinned  existence  of  the  partnership  until  determined  upon  exceptions.   The  ground 

the  death  of  Walter —  wiU  appear.    The  on  which  I  proceed  is,  that  the  rules  of 

answer  states,  in  effect,  that  the  defend-  pleading  (whether  well  or  ill  applied  to 

ant  has  books,  accounts,  and  papers  of  such  a  case  as  this,  is  not  the  question) 

his  own,  which  he  submits  he  is  not  require  that  the  defendant  should  have 

bound  to  produce ;  and  excepting  these,  supported  his  plea  by  an  answer  to  this 

he  has  not  any  documents  by  which  the  material  allegation ;  and  that  his  plea, 

truth  of  the  alleged  matters  would  ap-  therefore,  fails  in  substance  to  meet  the 

pear ;  that  it  would  appear   upon   the  case  made  by  the  plaintiff." 
documents  he  has  in  his  possession,  he         ^  Hare  on  Discovery,  80,  81;  21)aik 

does  not  deny,  and  he  therefore,  for  the  Ch.  Prac.  113,  114. 
purpose  of  the  argument,  admits  it.    The        >  Hare  on  Discoveiy,  81-84. 
plea,  therefore,  while  it  avers  that  there 
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those  facts,  which,  if  tnie,  would  not  invalidate  or  disprove  his 
plea ;  and  plead  to  the  discovery  sought  with  regard  to  them. 
And  he  must  then  accompany  the  plea  with  an  answer  to  the  facts, 
and  to  those  only,  which  if  true,  would  disprove,  or  invalidate  his 
ple^,  and  to  all  the  matters,  which  are  specially  alleged  as  evidence 
of  those  facts.^ 

§  675.  The  first  case  may  be  easily  illustrated  by  the  common 
case  of  a  release,  charged  in  the  bill  to  have  been  obtained  by 
fraud,  the  circumstances  whereof  are  specially  charged.  In  such 
a  case,  the  plea  must  rely  on  the  release,  and  deny  the  fraud ;  and 
the  accompanying  answer  must  also  make  discovery  as  to  all  the 
circumstances,  charged  as  proofs  of  the  same.^  The  second  case 
may  be  illustrated  by  a  bill  for  an  account  of  the  dealings  and 
transactions  of  a  partnership,  charging  a  partnership,  and  various 
transactions  thereof.  In  such  a  case,  if  the  defendant  pleads  that 
he  is  not  a  pailner,  the  plea  must  be  accompanied  with  an  answer 
and  a  discovery,  as  to  all  the  circumstances,  specially  charged  as 
evidence  of  the  partnership.^ 

1  Hare  on  DiscoTery,  84-86 ;  Crow  v,  ship ;  and,  by  analogy,  it  seems  to  fol- 

lyrell,  2  Mad.  400.  low,  that  he  is  nevertheless  bound  to 

*  Hare  on  DiscoTery,  82,  83 ;  Sanders  accompany  his  plea  with  an  answer,  and 

r.  King,  6  Mad.  61 ;  8.  c  cited  2  Sim.  &  a  discovery  as   to  every  drciAnstance 

Stu.  274.  charged  as  evidence  of  the  partnership. 

>  Hare  on  Discovery,  84,  86 ;  Drew  v.  Adopting,  therefore,  this  analogy  for  the 

Drew,  2  Yes.  &  B.  159 ;  Sanders  r.  King,  present  purpose,  it  furnishes  this  rule, 

6  Mad.  61 ;  8.  c.  cited  2  Sim.  &  Stu.  277.  that  a  plea,  which  negatives  the  plaintiffs 

Mr.  Hare  has  fully  explained  these  two  title,  though  it  protects  a  defendant  gen- 

cUsses  of  cases ;  and  I  gladly  refer  the  erally  from  answer  and  discovery  as  to 

reader  to  his  able  exposition  of  them,  the  subject  of  the  suit,  does  not  protect 

Hare  on  Discovery,  p.  90-^.  I  have  con-  him  from  answer  and  discovery,  as  to 

tented  myself  with  the  short  illustrations  such  matters  as  are  specially  charged 

in  the  text    In  Sanders  v.  King,  6  Mad.  as  evidence  of  the  plaintiff's  title.    Ac- 

61 ;  8.  c.  cited  2  Sim.  &  Stu.  277,  Sir  John  cording  to  this  rule,  this  plea,  being  un- 

Leach  (V.  C),  with  reference  to  a  plea  accompanied  by  an  answer  and  discovery, 

of  partnership,  after   the  observations  as  to  the  circumstances  specially  charged 

quoted  in  §  673,  ante,  said :  "  This  prac-  as  evidence  of  the  partnership,  should  be 

tice  seems  to  afford  a  very  strong  analogy  overruled ;  but,  being  a  new  case,  the  de- 

for  the  present  purpose.    There  the  de-  fendant  must  be  at  liberty  to  amend  his 

fendant  affirms  upon  his  oath,  that  there  plea."    In  all  cases  of  this  sort,  it  is  im- 

is  no  equitable  matter  to  destroy  the  portant  for  the  plaintiff  in  his  bill,  if  he 

legal  bar  of  the  release ;  yet  he  is  never-  means  to  rely  on  circumstances  as  evi- 

theless  bound  to  accompany  his  plea  with  dence  in  support  of  his,  the  plaintiff's 

an  answer  and  discovery  as  to   every  title,  and  of  which  he  seeks  a  discovery, 

circumstance    charged   as    evidence   of  that  he  should  specially  charge  such  cir- 

that  equity.    Here  the  defendant  affirms  cumstanoes  as  evidence  of  his  title,'other- 

npon  his  oath,  that  there  is  no  partner-  wise  the  defendant  may  plead  a  negative 
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§  676.  The  origin  of  this  class  of  pleas  may  be  easily  traced  to 
a  change  in  the  frame  and  character  of  bills  and  pleadings,  from 
those  which  existed  under  the  old  practice  of  the  court.  The  bills 
were  formerly  of  a  very  simple  character,  not  taking  any  notice  of  the 
real  or  supposed  defence,  which  would  be  set  up  by  the  defendant. 
The  defence  came  out  upon  a  plea ;  and  the  replication  stated  the 
matter  in  avoidance  of  the  plea ;  and  then  the  rejoinder  denied  the 
matter  in  the  replication ;  and  the  parties  were  then  at  issue. 
When,  for  example,  according  to  the  old  practice,  a  plaintiff  by  his 
bill  stated  a  case  for  relief,  if  there  had  been  a  former  decree  on  the 
merits,  which  he  sought  to  set  aside,  on  account  of  fraud  in  obtaining 
the  decree,  the  bill  did  not,  in  any  manner  whatsoever,  allude  to 
the  decree.  It  was  left  to  the  defendant  to  plead  the  decree,  as  a 
defence,  barring  the  plaintiff's  right.  And  the  plaintiff  then,  by 
his  replication,  would  reply,  that  the  decree  had  been  obtained  by 

plea,  denying  the  plaintiff's  title,  witli-  plaintiff's  charging  as  eridence  of  his 
out  any  accompanying  answer.    Indeed,  title,  the  particular  matters,  as  to  which 
in  such  a  case,  the  answer,  if  it  claims  he  seeks  a  discoyery  from  the  defendant, 
a  debt,  will  overrule  the  plea.    Thus,  Unless  the  defendant   is   distinctly  in- 
where  to  a  creditor's  bill  the  defendant  formed  by  the  plaintiff*  wliat  are  the  par- 
pleaded,  that  the  deceased  was  not  in-  ticular  matters  affecting  his  title,  as  to 
debted  to  the  plaintiff  at  her  death,  and  which  he  seeks  such  discovery,  the  de- 
aceompanied  the  plea  with  an  answer  fendant»  not  knowing  what  he  is  ez- 
denying  the  debt,  and  the  manner  in  pected  to  answer,  Is  not  to  answer  at  all. 
which  it  was  contracted ;  it  was  held,  The  plaintiff  in  the  present  bill  gives  no 
that  the  answer  overruled  the  plea.    On  distinct  information    to   the  defendant, 
that  occasion,  the  vice-chancellor  said:  tliat  he  seeks  any  discovery  from  him, 
•^  To  apply  these  principles  to  the  present  for  the  purpose  of  esUblishing  the  exist- 
case.    If  the  testatrix  were  not  at  her  ence  of  the  debt.    The  defendant's  plea, 
death  indebted  to  the  plaintiff  in  any  sum  therefore,  of  no  debt,  was  a  full  bar  to 
of  money,  then  the  plaintiff's  title  to  any  the  whole  discovery,  as  well  as  to  the 
reUef,  or  any  discovery  upon  this  bill,  relief.     And   the    defendant   as    much 
wholly  fails,  and  the  plea  of  no  debt  is  a  overruled  his  plea  by  answering  to  the 
full  bar  to  the  whole  suit ;   unless  the  debt,  as  he  would  have  overruled  it  by 
plaintiff  has  sought  from  the  defendant  a  answering  to  any  other  part  of  the  bill, 
discpvery  of  any  circumstances,  by  which  If  upon  the  filing  of  this  plea,  the  plain- 
the  existence  of  the  alleged  debt  is  to  be  tiff  had  desired  a  particular  discovery 
established ;  and  then  the  defendant,  al-  from  the  defendant,  as  to  any  circum- 
though  by  his  plea  he  may  deny  the  stances,  by  which  the  debt  was  to  be 
debt,  must  still  answer  as  to  the  particu-  established,  he  would  have  amended  his 
lar  discovery,  which  is  thus  sought  from  bill,  and  would  have  charged,  as  evi- 
him.   But,  in  order  that  a  defendant  may  dence  of  his  title,  the  special  matters, 
in  such  a  case  know,  what  is  the  particu-  which  he   required  .to   be   answered." 
lar  discovery,  which  the  plaintiff  requires  Thrlng  v,  Edgar,  2  Sim.  &  Stu.  274,  280. 
from  him,  it  is  incumbent  upon  the  plain-  281.    But  see  Jones  v.  Davis,  16  Ves. 
tiff  distinctly  to  state  it  in  the  bill ;  and  262 ;  Arnold  v.  Heaford,  McCl.  &  Y.  380 ; 
the  common  form  of  doing  tliis  is,  by  the  Hare  on  Discovery,  36,  86. 
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fraad :  by  which  the  plaintLBE  would  admit,  that  the  decree  was  a 
bar,  if  not  capable  of  impeachment  on  the  ground  of  fraud.  The 
defendant  would,  by  his  rejoinder,  avoid,  or  deny  the  charge  of 
fraud,  and  sustain  the  decree ;  and  the  issue  would  be  simply  on 
the  fact  of  fraud.^  In  such  a  case,  it  is  manifest,  that  no  answer, 
on  the  part  of  the  defendant,  to  the  charges  of  fraud,  would  be 
proper;  for,  as  no  such  chaises  were  in  the  bill,  no  discovery 
would  be  sought,  or  would  be  proper.  In  truth,  if  there  were 
any  answer  in  snch  a  case,  it  would  overrule  the  plea.^ 

§  677.  This  mode  of  pleading  continued  for  a  great  length  of 
time ;  and  was  originally  derived  from  the  Civil  Law.  For  by 
that  law,  after  the  libel,  the  defendant  put  in  his  exception  (excep- 
tion ;  then  the  plaintiff  put  in  his  replication  (replication ;  and  then 
came  the  rejoinder  and  subsequent  pleadings,  until  the  parties  had 
arrived  at  a  definite  issue.  Thus,  we  find  in  the  Digest,  that  in 
the  first  place  came  the  definition  of  the  exception  which  has  been 
already  cited ;  ^  then  the  definition  of  a  replication :  ^^  Replicatio  est 
contraria  exceptio,  quasi  exceptionis  exceptio ;  '*  or  more  fully : 
*^  Replicationes  nihil  aliud  sunt  qnam  exceptiones,  et  a  parte  acto- 
ris  veniunt/'  ^  And  then  there  is  added :  ^^  Sed  et  contra  replica- 
tionem  solet  dari  triplicatio,  et  contra  triplicationem  rursus  et 
deinceps  multiplicantur  nomina,  dum  aut  reus  aut  actor  obicit."  ^ 

§  678.  But,  when  a  change  of  the  frame  of  pleadings  took  place, 

1  Mitf.  Eq.  Fl.  bj  Jeremy,  248,  note  maj  deny  notice  in  jonr  answer,  which 

(e) ;  Beames,  PI.  in  Eq.  2-6.  you  deny  also  in  your  plea,  because  that 

*  See  Gilb.  For.  Rom.  58,  59 ;  Mitf.  is  not  putting  any  thing  in  issue,  which 
£q.  PI.  by  Jeremy,  299 ;  Beames,  PI.  in  you  would  coyer  by  your  plea  from  being 
Eq.  87,  88.  In  Mitf.  Eq.  PI.  by  Jeremy,  put  in  issue  ;  but  it  is  adding  by  the  way 
299,  it  is  said:  "A  defendant  may  also  of  answer,  that  which  will  support  your 
support  his  plea  by  an  answer,  touching  plea,  and  not  an  answer  to  a  charge  in 
any  thing  not  charged  by  the  bill,  as  the  bill,  which  by  your  plea  you  would 
notice  of  a  title,  or  fraud ,  for  by  such  decline."  But  quaere,  if  this  doctrine  be 
an  answer  nothing  is  put  in  issue  coyered  maintainable  ?  Must  not  an  answer  be 
by  the  plea  from  being  put  in  issue,  and  to  matters  charged  in  the  bill  ^  If  the 
the  answer  can  only  be  used  to  support  answer  is  as  to  other  matters,  is  it  not 
or  disprove  the  plea.  But  if  a  plea  is  irreleyant^  Can  the  defendant  make  his 
coupled  with  an  answer  to  any  part  of  answer  eyidence  in  support  of  his  plea, 
the  bill,  covered  by  the  plea,  and  which  when  not  responsive  to  the  bill  ?  See 
consequently  the  defendant  by  the  plea  Beames,  PI.  in  Eq.  d6--88 ;  Arnold's  case, 
declines  to  answer,  the  plea  will,  upon  Gilb.  For.  Rom.  59.  See  Thring  v,  Ed- 
argument,  be  overruled."  For  the  former  gar,  2  Sim.  &  Stu.  274. 
portion,  he  cited  Gilb.  For.  Rom.  58,  *  Ante,  §  650;  Dig.  Lib.  44,  tit.  1, 
where  it  is  said :  "But  you  may  answer  1.  2L 

any  thing,  which  is  not  charged  in  the  *  Big.  Lib.  41,  tit.  1, 1.  2,  §  1. 

bill,  m  fuisiV/i'tMi  of  your  plea ;  ai  you  *  Dig.  Lib.  44,  tit.  1, 1.  2;  §  8. 
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and  special  replications,  rejoinders,  and  surrejoinders,  fell  into  dis- 
use ;  and  the  bill,  instead  of  relying  solely  on  the  matter,  consti- 
tuting the  plaintiff's  original  case,  proceeded  to  anticipate  the 
defence ;  and  charged  facts  to  avoid  that  defence  (thus  perform- 
ing the  double  functions  of  a  bill,  and  of  a  replication  under  the 
old  practice)  ;  and  required  a  discovery  as  to  the  matters  chained ; 
a  change  in  the  mode  of  making  his  defence  became  indispensable 
for  the  protection  of  the  defendant ;  and  he  was  compelled  to  put 
in  a  plea,  which  was  in  part  both  a  plea  and  a  rejoinder.  That 
is,  he  was  obliged  to  plead  the  bar,  and  to  negative  the  charges  and 
circumstances  which  sought  to  avoid  it.  And  as  a  discovery  was 
sought,  in  relation  to  these  very  matters  charged  in  avoidance,  he 
was  also  compelled  to  accompany  his  plea  with  an  answer,  fully 
discovering,  and  responding  to  these  matters.  Under  such  cir- 
cumstances, the  objection,  non  potest  adduei  exeeptio  ejuBdem  rei^ 
CUJU8  petitur  dissolution  did  not  apply.  For  the  material  issue  be- 
tween the  parties  was  not  the  bar  set  up  in  defence ;  but  it  was 
the  facts  and  charges  set  up  in  the  bill  to  avoid  it.^  Nor  was  the 
plea,  under  such  circumstances,  liable  to  the  imputation  of  duplic- 
ity ;  for  it  contained  in  the  whole  but  one  single  defence.  And 
the  answer  was  necessary  in  support  of  the  plea ;  because  the 
plaintiff  was  entitled  to  the  discovery  of  the  facts  and  charges, 
stated  in  his  bill,  in  avoidance  of  the  bar,  and  which  might  be  in- 
dispensable to  prove  his  case  at  the  hearing.^ 

§  679.  Having  thus  explained  the  origin,  if  not  having  thus 
vindicated  the  importance  and  justice,  of  what,  with  no  very  great 
propriety,  is  called  a  plea  not  pure,  or  an  anomalous  plea,  let  us 
now  proceed,  first,  to  the  consideration  of  the  allegations,  which 
such  a  plea  ought  to  contain,  or  to  omit ;  and  next,  to  the  consid- 
eration of  what  the  accompanying  answer  should  contain,  or  should 
omit ;  both  of  which  are  of  great  practical  importance. 

§  680.  First,  as  to  the  plea.  It  has  been  a  matter  of  much  ju- 
ridical discussion  and  controversy,  whether,  in  the  case  of  a  plea  to 
a  bill,  which  bill  admits  a  good  bar  or  defence  to  exist  to  the  suit, 
and  then  states  facts  and  circumstances  in  avoidance  of  such  bar 
or  defence,  the  plea  should  negative  those  facts  and  circumstances, 
or  should  simply  plead  the  bar  or  defence  without  more,  and  rely 

1  Gilb.  For.  Rom.  56,  66 ;  Bayley  v,  2  See  Beames,  PL  in  Gq.  2-6 ;  Bayley 
Adams,  6  Yes.  506,  696;  Cooper,  Eq.  PI.  r.  Adams,  6  Yes.  597,  698;  Ante.  §  671, 
227,  228.  note ;  Evans  v.  Harris,  2  Yes.  &  B.  364. 
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on  the  accompanying  answer  alone  to  negative  and  disproye  them. 
It  is  now  firmly  established,  that  the  plea  itself,  as  well  as  the  an- 
swer, must  contain  averments,  negativing  the  facts  and  circum- 
stances, so  set  up  in  the  bill  in  avoidance  of  the  bar  or  defence. 
For  otherwise,  the  plea  will  not  amount  to  a  complete  defence  to 
the  bill ;  since  the  denial  of  those  facts  and  circumstances  is  in 
truth  the  only  point  in  controversy.^    If  those  facts  and  circum- 

1  Mitf.  Eq.  PL  by  Jeremy,  289-244,  the  pies,  is  not  a  Tnaterial  circnmstAnce 
206,  299 ;  Heartt  o.  Corning,  8  Paige,  upon  the  argument  of  the  plea ;  into  her 
6S6.  It  may  be  thought  that  Lord  Cot-  words,  that  the  court  would  be  bound  to 
tenham's  remarks  in  Foley  v.  Hill,  8  Myl.  allow  the  plea,  though  there  was  no 
&  Cr.  475,  480,  488,  somewhat  limit  this  statement  in  the  answer  to  destroy  the 
doctrine.  But  it  is  not  so.  There  the  e£fect  of  the  allegation  in  the  bill,  intro- 
plaintiff,  by  the  statute  of  limitations,  duced  for  the  purpose  of  meeting  and 
expressly  negatired  any  promise  within  displacing  the  anticipated  bar.  Kow, 
six  years;  and  the  yery  question  was,  independently  of  authority,  and  having 
whether  there  should  not  be  an  answer  been  occasionally  engaged  in  cases  of 
in  support  of  the  plea,  averring  the  sp^  this  sort  for  upwards  of  thirty  years,  I 
cial  circumstances  set  up  in  the  bill  to  have  always  considered  it  to  be  one  of 
establish  a  promise  and  to  avoid  the  bar.  the  best  established  principles  of  plead- 
It  was  decided  upon  the  clearest  princi-  ing,  that  this  could  not  be  done.  I  have 
pies  of  equity,  that  there  should  be  such  always  understood,  that  where  a  bill  con- 
an  answer.  Lord  Cottenham  on  that  tained  an  allegation,  which  would  meet 
occasion  said :  "  The  bill  in  this  case  is  the  legal  bar,  the  defendant  could  hot 
founded  upon  the  principle  of  anticipate  plead  the  legal  bar  without  negativing 
ing  a  legal  bar  in  the  shape  of  a  plea  of  that  allegation.  That  applies  to  all  cases 
the  statute  of  limitations ;  and,  with  that  of  this  kind,  —  to  pleas  of  the  statute  of 
view,  it  introduces,  in  the  usual  way,  a  limitations,  pleas  of  fraud,  and  so  forth, 
charge,  which,  if  true,  would  remove  the  Lord  Redesdale  Isys  down  the  rule  very 
bar,  by  preventing  the  operation  of  the  clearly.  Lord  Eldon  not  only  lays  it 
statute.  That  is  the  neat  statement  of  down,  but  rests  his  decision  upon  it  in 
the  point,  and  it  certainly  raises  a  ques-  Bayley  o.  Adams,  6  Yes.  686 ;  for  the 
tion  applicable,  not  only  to  the  statute  of  result  of  that  case  was,  as  appears  from 
limitations,  but  to  every  case  where  a  the  marginal  note,  and  his  lordship's 
charge  is  to  be  found  in  a  bill,  wliich,  if  judgment,  that  the  charges  in  the  bill 
true,  would  remove  an  expected  legal  were  not  sufficiently  answered,  snd  the 
bar.  The  defendants  plead  the  legal  question  was,  whether,  under  those  cir- 
bar.  No  objection  is  taken  to  the  aver-  cumstances,  the  plea  was,  or  was  not  to 
ments  of  the  plea ;  but  the  objection  is,  be  allowed.  It  was  argued,  that,  if  the 
that  the  allegation,  which,  if  true,  meets  charge,  introduced  for  the  purpose  of 
the  bar,  and  is  very  properly  excluded  meeting  the  plea,  has  not  been  sufficiently 
from  the  plea,  is  not  answered.  The  answered,  the  proper  course  is  to  tske 
answer  does  not,  in  terms,  negative  that  exceptions  to  the  answer.  That,  how- 
allegation;  and  the  argument  is,  that  ever,  is  not  so.  The  plaintiff  cannot 
under  these  circumstances,  the  court  except  to  the  answer,  until  after  the  argu- 
must  acQudicate  upon  the  plea,  and,  that  ment  on  the  validity  of  the  plea ;  for,  by 
the  question,  whether  that  allegation  be  excepting  to  the  answer,  he  would  admit 
or  be  not  true,  although  a  material  part  the  validity  of  the  plea.  (Mitf.  PI.  817, 
of  tlie  case  in  order  to  try  the  truth  of  4tli  ed.)    The  reason  of  the  rule  is  not 
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stances  do  not  exist,  the  bar  or  defence  is  admitted  by  the  plaintiff 
to  be  peiiect.  If  they  do  exist,  the  defendant  must  equally  admit 
that  the  bar  or  defence  is  fatally  defectiye.^  Some  illustrations 
of  this  doctrine  will  occur  in  the  subsequent  pages.^ 

« 

rery  material;  for  we  find  it  not  onlj  feat  the  legal  bar.  These  defendanti  haTe 

laid  down  by  Lord  Bedesdale  and  Lord  pleaded  the  legal  bar ;  bat  they  have 

£Idon»  but  received  aa  the  universal  rule  left  quite  untouched  the  charges  intro- 

in  practice.     The  whole  machinery  of  duced  for  the  purpose  of  obviating  that 

pleading  in  equity  is  somewhat  cumbrous,  bar.    It  is  a  question  which  all  avtbon- 

and  not  quite  well  reduced  to  principle,  ties  and  the  universal  practice  of  the  pro- 

At  the  same  time  we  must  recollect,  that  fession  have  determined ;  and  I  have  no 

the  plaintifiE,  by  the  mode  of  pleading  doubt,  without  hearing  the  counsel  for 

he  has  adopted,  furnishes  liimself  with  the  plaintiff,  that  the  vioe^hancellor'a 

a  special  replication  in  the  bill,  if  he  an-  decision  was  right"     6ee  2  Dan.  Ch. 

ticipates    the    defence    by   introducing  Prac.  112-128. 

a  charge  wliich  would  meet  it.  If  the  ^  Mitf.  Eq.  PL  by  Jeremy,  240-244  ; 
defendant  had  pleaded  the  statute,  the  Beames,  PL  in  £q.  27-82;  Cooper,  £q. 
plaintiff,  according  to  the  old  practice,  PL  227,  228;  Bayley  v.  Adams,  6  Yea. 
would  reply  the  matter  here  stated  by  686,  594-699;  Cork  v.  Wiloock,  St  Mad. 
way  of  charge.  That  would  be  a  special  328,  380 ;  Heartt  v.  Coming,  3  Paige,  666. 
replication,  a  course  which  is  not  now  This  question  is  most  elaborately  rea- 
permitted ;  but  the  plaintiff  does  that,  soned  out  by  Lord  Redesdale,  in  consid- 
which  is  equivalent  to  it,  by  framing  his  ering  the  question,  where  a  decree  ia 
bill  in  the  manner  be  has  adopted  here,  sought  to  be  avoided  for  fraud.  But  hia 
Now,  the  defendant  cannot  plead  to  the  reasoning  is  equally  applicable  to  all 
whole  of  such  a  biU  as  that;  for  the  other  cases;  and,  therefore,  it  is  here 
legal  bar  is  not  the  only  question  to  be  cited  at  large.  "  If,"  says  he,  "  a  bill  is 
tried.  There  are  two  questions:  first,  brought  to  impeach  a  decree  on  the 
whether  the  legal  bar  would  apply ;  and,  ground  of  fraud  used  in  obtaining  it^ 
secondly,  if  it  would,  whether  it  is  not  which,  as  has  been  observed,  may  be 
defeated  by  the  circumstances  charged  in  done  without  the  previous  leave  of  the 
the  biU  for  the  purpose  of  meeting  it.  court,  the  decree  may  be  pleaded  in  bar 
Then  the  defendant  puts  in  the  plea,  of  the  suit,  with  averments  negativing  the 
pleading  his  legal  bar ;  and  takes  issue  charges  of  fraud,  supported  by  an  answer 
on  tliat  matter,  which  is  to  deprive  the  fully  denying  them.  Whether  aver> 
legal  bar  of  its  eflect.  The  court  re-  ments,  negativing  the  charges  of  fraud, 
quires,  tliat  he  should  meet  that  allega-  are  necessary  to  a  plea  of  this  descrip- 
tion in  the  bill,  wliich,  if  true,  would  tion,  appears  to  have  been  a  question 
show,  tliat  the  bar  ought  not  to  prevail ;  much  agitated  in  recent  cases ;  •  upon 
otherwise,  the  court  would  be  deciding  which  it  may  be  observed,  that  wiUiout 
upon  the  legal  bar  without  the  advantage  such  averments,  if  the  decree  were  ad- 
of  the  plaintiff's  oath,  as  to  whether  mitted  by  the  bill,  nothing  would  be  put 
there  was  not  something  in  the  case,  in  issue  by  the  plea.  The  question  in 
which  would  make  that  legal  bar  inoper-  the  cause  must  be,  not  whether  such  a 
ative.  The  court,  therefore  requires,  that  decree  had  been  made,  but  whether  such 
the  defendant  should  at  least  to  the  ex-  a  decree  having  been  made,  it  ought  to 
tent  of  his  oath,  pledge  himself  to  the  operate  to  bar  the  plaintiff's  demand, 
denial  of  that,  which,  if  true,  would  de-  To  avoid  its  operation,  the  bill  must 


*  Post,  §  681-680. 
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§  681.  Secondly ;  as  to  the  answer  in  support  of  the  plea.    In 
order  to  require,  or  even  to  justify,  such  an  answer,  there  must  be 

allege  fraud  in  obtaining  it ;  and  to  tus-  matter  impeached  hy  the  biD.  Bat  the 
tain  it  aa  a  bar,  the  fact  of  fraud  must  be  frame  of  a  bill  in  equity  necessarily  pro- 
denied  and  put  in  issue  by  the  plea.  For,  duces,  in  various  instances,  this  mode  of 
upon  the  question,  whether  the  decree  pleading.  If  the  bill  stated  the  title, 
ought  to  operate  as  a  bar,  the  fact  of  under  which  the  plaintiff  claimed,  with- 
fraud  is  the  only  point  upon  which  issue  out  stating  the  decree,  by  which  it  had 
can  be  joined  between  the  parties ;  and  been  efiected,  the  defendant  might  hare 
unless  the  plea  covers  the  fact  of  flraud,  pleaded  the  decree  alone  in  bar.  If  the 
it  does  not  meet  the  case  made  by  the  bill  stated  the  plaintiff's  title,  and  also 
bill ;  and  on  argument  of  the  plea,  the  stated  the  decree,  and  alleged  no  fact  to 
charge  of  fi«ud  not  being  denied  by  impeach  it;  and  yet 'sought  relief  founded 
the  plea,  must  be  taken  to  be  true.  If  the  on  the  title  concluded  by  it,  the  defend- 
biU  states  the  decree  only  as  a  pretence  ant  might  demur ;  because  upon  the  face 
of  the  defendant,  which  it  avoids  by  of  the  bill  the  title  of  the  plaintiff  would 
stating,  that,  if  any  such  decree  had  been  appear  to  be  so  concluded.  But  as  in  the 
made,  it  had  been  obtained  by  fraud,  the  form  of  pleading  in  equity,  the  bill  may 
decree  must  be  pleaded ;  because  the  fact  state  the  title  of  the  plaintiff,  and  at  the 
of  the  decree  is  not  admitted  by  the  bill ;  same  time  state  the  decree,  by  which,  if 
and  the  charge  of  fraud  must  also  be  not  impeached,  that  title  would  be  con- 
denied  by  the  plea  for  the  reasons  before  eluded,  and  then  avoid  the  operation  of 
stated.  If  the  bill  states  the  decree  abso-  the  decree,  by  alleging,  that  it  had  been 
lutely,  but  charges  fraud  to  impeach  it,  obtained  by  fraud ;  if  the  defendant  could 
yet  the  decree  must  be  pleaded ;  because  not  take  the  judgment  of  the  court  upon 
the  decree,  if  not  avoidable,  is  alone  the  the  conclusiveness  of  the  decree  by  plea, 
bar  to  the  suit ;  and  the  fraud,  by  which  upon  which  the  matter,  by  which  that 
the  bar  is  sought  to  be  avoided,  must  be  decree  was  impeached,  would  alone  be  an 
met  by  negative  averments  in  the  plea ;  issue,  he  must  enter  into  the  same  defence 
because,  without  such  averments,  the  (by  evidence,  as  well  as  by  answer),  as  if 
plea  would  admit  the  decree  to  have  been  no  decree  had  been  made ;  and  would  be 
obtained  by  fraud,  and  would  therefore  involved  in  all  the  expense  and  vexation 
admit  that  it  formed  no  bar.  When  of  a  second  litigation  on  the  subject  of 
issue  is  joined  upon  such  a  plea,  if  the  a  former  suit,  which  the  decree,  if  unim- 
decree  is  admitted  by  the  biU,  the  only  peached,  had  concluded.  It  is  therefore 
subject,  upon  which  evidence  can  be  permitted  to  him  to  avoid  entering  into 
given,  is  the  fact  of  fraud.  If  that  should  the  general  question  of  the  plaintiff  s  title, 
be  proved,  it  would  open  the  plea  on  the  "  not  affected  by  the  decree,  by  meeting 
hearing  of  the  cause ;  and  tlie  defendant  the  case  made  by  the  plaintiff,  which  can 
would  then  be  put  to  answer  generally,  alone  give  him  a  right  to  call  for  that 
and  to  make  defence  to  the  bill,  as  if  no  defence ;  namely,  the  fact  of  fraud  in 
such  decree  had  been  made.  The  object  obtaining  the  decree.  This  has  been  per- 
of  the  plea  is  to  prevent  the  necessity  of  mitted  to  be  done  in  the  only  way,  in 
entering  into  that  defence  by  trying  first  which  it  can  be  done,  by  pleading  the 
the  validity  of  the  decree.  If  the  evi-  decree  with  averments,  denying  the  fraud 
dence  of  fraud  should  fail,  the  decree,  alleged ;  and  those  averments  being  the 
operating  as  a  bar,  would  determine  the  only  matter  in  issue,  they  are  necessarily 
suit,  as  far  as  the  operation  of  the  decree  of  the  very  substance  of  the  plea.  The 
would  extend.  It  has  also  been  objected,  decree,  if  obtained  by  fraud,  would  be  no 
that  a  plea  of  the  decree  is  a  plea  of  the  bar ;  and  nothing  can  be  in  issue  on  a 
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some  specific  facta  charged  in  the  bill,  to  "which  such  an  answer  is 
a  proper  response.  A  bill  may  be  specific  in  two  respects.  It 
may  allege  a  particular  fact,  and  chaise  that  the  evidence  thereof 
is  in  the  possession  of  the  defendant ;  or  it  may  be  specific  in 
charging  a  general  fact,  such  as  the  fact  upon  which  the  title  of 
the  plaintiff  is  founded,  and  charge  particular  circumstances  to 
prove  that  general  fact,  and  require  discovery  thereof  from  the 
defendant.  It  is  necessary,  in  order  to  the  allowance  of  an  answer 
in  support  of  a  plea,  that  the  bill  should  contain  some  charge  of 
one  kind  or  of  the  other.^  Therefore,  where  the  bill  does  not 
charge  any  specific  fact,  inconsistent  with  the  plea,  negativing, 
and  avoiding,  as  it  were,  that  plea  by  anticipation,  but  only  alleges, 
'generally,  that  the  defendant  holds  papers  and  writings,  by  which 
the  truth  of  the  several  matters  charged  in  the  bill,  or  some  of 
them,  would  appear  (which  matters,  if  true,  would  not  affect  the 
validity  of  the  plea,  but  would  leave  it  with  its  full  force)  it  is 
not  necessary  to  put  in  an  answer  in  support  of  the  plea;  for 
nothing  is  charged,  which  is  specific  in  any  point  of  view,  to  defeat 
the  plea,  and  an  accompanying  answer  is  unnecessary,  and  indeed, 
is  improper,  since  it  would  overrule  the  plea.^ 

§  681  a.  But  if  the  bill  should  contain  allegations,  which,  if 
true,  would  defeat  the  bar  set  up  by  the  plea,  in  such  a  case  the  plea 
cannot  be  pleaded  to  the  discovery  prayed  by  the  bill,  although  the 
bill  merely  charges,  in  general  terms,  that  the  defendant  has  in  his 
custody  or  power,  divers  books,  papers,  and  writings,  by  which,  if 
produced,  the  truth  of  the  several  matters  aforesaid,  or  some  of 
them,  would  appear.  For  in  such  a  case  there  might  be  an 
answer,  negativing  the  existence  of  such  books,  papers,  and  writ- 
plea,  but  that  which  Is  contained  in  the  missed  at  the  hearing/'  MItf.  Eq.  PI.  by 
plea;  and  every  charge  in  the  bill  not  Jeremy,  289^248  and  note  {g).  See  abo 
negatived  by  the  plea,  is  token  to  be  true  2  Ves.  &  B.  864 ;  6  Mad.  64 ;  2  Sim.  & 
on  argument  of  the  plea.  If,  therefore,  Stu,  279;  Ante,  §  671,  note, 
the  decree  merely  were  pleaded  on  argu-  *  Hare  on  Discovery,  86.  87 ;  Mac- 
ment  of  the  plea,  the  charge  of  fraud  Oregor  v.  East  India  Co.  2  Sim.  462; 
must  be  taken  to  be  true,  and  the  plea  James  v,  Sadgrove,  1  Sim.  &  Stu.  4 ; 
ought  therefore  to  be  overruled.  But  if  Hindman  v.  Taylor,  2  Bro.  Ch.  7 ;  Port, 
on  argument  the  plea  were  allowed,  or  if    §  754. 

the  plaintiff,  without  arguing,  replied  to  *  Hare  on  Biscoveiy,  87 ;  MacOregor 
the  plea,  no  evidence  could  be  given  on  v.  East  India  Co.  2  Sim.  452 ;  Hardman 
the  charges  of  fraud  to  avoid  the  plea ;  v.  Ellames,  2  Myl.  &  K.  748,  744 ;  Coop- 
and  the  defendant  proving  his  plea,  that  er,  Eq.  PI.  228,  229;  Mitf.  Eq.  PI.  by 
is,  proving  the  decree  and  nothing  more,  Jeremy,  269-272;  Forbes  p.  Skelton, 
would  be  entitled  to  have  the  bill  dia-    8  Sim.  885. 
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ings ;  or  there  might  be  a  discovery,  which,  when  made,  might 
completely  prove  a  case,  which  would  displace  the  bar.^ 

1  ClaTton  r.  Winchelaea,  8  Y.  &  Coll.  afflrmative  matter,  the  issue  of  which  lies 
688 ;  Portarlington  v,  Soulby,  6  Sim.  866 ;  upon  him  to  prove,  and  he  then  goes  on 
James  v.  Sadgroye,  1  Sim.  &  Stu.  4 ;  to  answer  aoj  matter  charged  in  the  bill, 
MacGregor  v.  East  India  Co.  2  Sim.  462.  the  answer  overrales  the  plea,  because 
This  last  case  may  be  thought  to  involve  it  is  wholly  immaterial  to  the  plea.  But 
some  qualification  or  contradiction  of  the  if  he  plead  a  negative  plea ;  that  is  to  say, 
doctrine.  But  perhaps,  correctly  con-  if  he  traverses  matters  charged  in  the  bill, 
sidered,  it  is  reooncilable  with  it ;  for  the  and  the  bill  not  only  alleges  those  mat- 
court  seemed  to  think,  that  the  bill  con-  ters,  but  also  that  the  defendant  has  docu- 
tatned  no  allegation,  that  there  had  been  ments,  which  would  prove  them,  the  plea 
any  promise  within  six  years  to  pay  the  is  not  satisfactory,  if  he  does  not  also 
debt,  and  therefore  a  pure  plea  of  the  deny  the  possession  of  those  documents, 
statute  of  limitations  was  proper;  and  The  plaintiff  has  a  clear  right  to  a  defence 
that  the  general  language  of  the  bill,  that  upon  both  points.  No  doubt,  the  defend- 
the  defendant  had  books,  papers,  &c.,  in  ant,  by  his  plea,  denies  what  the  plain- 
his  custody,  which  would  prove  the  alle-  tiff  puts  in  issue,  and  may  do  so  conscien- 
gations  in  the  bill,  or  some  of  them,  did  tiously  enough.  But  if  the  plaintiff  caUs 
not  call  for  any  discovery,  which  would  on  him  to  produce  documents  to  prove 
avoid  the  bar.  Lord  Abinger,  in  Clay-  the  issue,  it  is  not  sufficient,  if  he  do  not 
ton  9.  Winchelsea,  8  Y.  &  Coll.  688,  688,  make  some  statement,  as  to  that,  which 
thought  the  case  of  MacOregor  v.  East  reUtes  to  the  proof  of  the  allegation.  It 
India  Co.  incorrectly  decided ;  and  that  is  said,  indeed,  by  the  learned  counsel  for 
A  plea  of  the  statute  of  limitations  was  the  plaintiff,  and  very  Justly,  that  in  this 
not  maintainable  to  a  bill  of  discovery,  bill  there  is  no  special  charge  that  the 
But  this  must  be  understood  in  a  quali-  defendant  has  deeds,  which  would  show 
fled  sense ;  for  if  none  of  the  facts  sought  that  he  had  taken  titheable  matters ;  but 
to  be*  discovered  would  avoid  the  bar,  surely  the  general  charge  is  sufficient  to 
then  it  would  seem,  that  the  plea  was  embrace  that.  It  states,  generally,  that 
good.  But  his  lordship's  opinion,  that  the  defendant  has  documents  in  his  pos- 
the  general  allegations  in  the  bill,  as  to  session,  which  would  tend  to  show  the 
papers  and  documents,  &c.,  are  sufficient  truth  of  the  matters  charged  in  the  bill, 
to  require  a  discovery  by  answer,  seems  or  some  of  them.  Suppose  he  had  a 
well  founded.  On  this  occasion  his  lord-  book,  showing  the  produce  of  com  for 
ship  said :  "  It  appears  to  me,  that  tlie  the  last  year ;  that  would  be  a  docu- 
question  in  this  case  rests  on  a  simple  ment.  I  think  that  a  plea  in  order  to  be 
point.  In  determining  these  cases,  one  a  good  defence  as  a  negative,  plea,  ought 
would  be  desirous,  if  possible,  to  show,  to  go  on  to  meet  that  part  of  the  bill 
that  the  pleadings,  both  at  law  and  in  which  relates  to  the  proof  of  the  matter 
equity,  were  reconcilable  with  common  of  the  plea.  An  affirmative  plea  stands 
sense ;  and  I  think,  that  upon  a  carefUl  on  a  different  ground."  There  does  not, 
examination  of  the  principles,  on  which  however,  seem  to  be  any  real  distinction 
they  rest,  they  will,  generally  speaking,  between  the  case  of  an  affirmative  plea, 
be  found  to  be  so.  Now,  I  think,  that  the  and  that  of  a  negative  plea,  where  the 
distinction,  which  may  serve  to  reconcile  bill  contains  charges,  anticipatory  of  the 
many  of  the  cases  on  this  subject,  is  that  plea,  and  avoiding  it,  as  has  been  re- 
which  exists  between  a  negative  and  marked  by  the  learned  reporters ;  3  T.  ft 
affirmative  plea.  If  you  charge  matters  Coll.  689,  note  (a);  Mitf.  Eq.  PI.  by 
in  the  bill,  and  demand  discovery  as  to  Jeremy,  270-278 ;  Post,  §  754, 806 ;  2  Dan. 
those  matters,  and  the  defendant  pleads  Ch.  Prac.  112-128. 
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§  682.  So,  unless  it  appears  from  the  frame  of  the  bill,  that 
some  discovery  is  sought  from  the  defendant,  by  which  the  exist- 
ence of  the  title  of  the  plaintiff  is  to  be  established,  no  answer  is 
necessary  or  proper ;  for,  in  order  that  a  defendant  may,  in  such 
a  case,  know  what  is  the  particular  discovery,  which  the  plaintiff 
requires  of  him,  it  is  incumbent  upon  the  plaintiff  distinctly  to 
state  it  in  his  bill.  And  the  common'  form  of  doing  this  is,  by 
the  plaintiff's  charging,  as  evidence  of  his  title,  the  particular 
matters,  as  to  which  he  seeks  a  discovery  from  the  defendant. 
Unless  the  defendant  is  distinctly  informed  by  the  plaintiff,  what 
are  the  particular  matters  affecting  his  title,  as  to  which  he  seeks 
such  discovery,  the  defendant,  not  knowing  what  he  is  expected 
to  answer,  is  not  to  answer  at  all.^ 

1  Thring  u.  Edgar,  2  Sim.  &  Stu.  274 ;  standing  the  plea,  if  he  adds  to  the  nsnal 
Pennington  u.  Beechey,  2  Sim.  &  Stu.  charge,  that  the  defendant  holds  papers 
282 ;  Hare  on  Discoyery,  88,  39 ;  2  Dan.  and  writings,  from  which  the  truth  of  the 
Ch.  Prac.  112-128.  Mr.  Hare  (on  Dis-  several  matters  would  appear,  an  allega- 
covery,  39,  40)  has  remarked  on  the  Ian-  tion,  that  thereby  in  particular,  some 
guage  of  the  court  in  the  case  of  Thring  circumstance,  which  he  specifies,  incon- 
p.  Edgar,  2  Sim.  &  Stu.  274,  cited  in  the  sistent  with  the  anticipated  plea,  would 
text,  as  follows :  "  The  form  of  expres-  appear.  The  formal  words,  adverted  to, 
sion  here  pointed  out,  it  would  seem,  are  then  inappropriate.  The  object  of 
must  be  confined  to  these  cases,  where  the  charge  is,  to  compel  an  admission, 
the  defendant  charges  a  particular  cir-  upon  which  the  plaintiff  might  require 
cumstance  in  support  of  his  title.  It  can  the  papers  to  be  produced.  The  papers 
scarcely,  in  any  propriety  of  language,  may  constitute  evidence  favorable  to  the 
apply,  where  the  bill,  having  averred  the  plaintiff ;  the  mere  possession  of  them  of 
specific  facts,  upon  which  the  title  is  itself  proves  nothing."  See  Ante,  §  681  a, 
founded,  charged  in  the  common  form,  and  note ;  Clayton  r.Winchelsea,  8  T.  & 
applying  to  books  and  papers,  that  by  Coll.  683,  688.  Mr.  Justice  Washington, 
them  the  truth  of  '  the  several  matters  in  Sims  v.  Lyie,  4  Wash.  C.  C  808,  804, 
aforesaid,  or  some  of  them,  would  ap-  made  some  remarks  upon  the  nature  and 
pear ; '  and  merely  adding  to  that  gen-  office  of  a  plea,  and  when  an  answer 
eral  charge,  that  a  certain  fact  in  particu-  should  accompany  the  same,  which  de- 
lar  would  thereby  be  proved.  For  exam-  serves  to  be  cited  in  this  place.  "  A  plea, 
pie,  if  the  bill  insisted  upon  a  certain  agree-  being  nothing  more  than  a  special  answer 
ment,  and  as  evidence  thereof,  charged,  to  the  bill,  setting  forth  and  relying  upon 
that  the  defendant  had  done  some  act,  some  one  fact,  or  a  number  of  facts,  tend- 
manifesting  his  sense  of  the  existence  of  ing  to  one  point,  sufficient  to  bar,  delay, 
the  agreement,  the  words  in  question  or  dismiss  the  suit,  it  would  be  a  vice  in 
may  be  aptly  used,  as  indicating  the  the  plea  to  cover  any  other  parts  of  the 
matter  to  be  discovered  in  the  event  of  bill,  than  such  as  concern  the  particular 
the  defendant's  pleading  to  the  general  subject  of  the  bar ;  its  office  being  to  re- 
fact.  But  if  the  plaintiff  states  his  case,  duce  tlie  cau^e,  or  some  part  of  it,  to  a 
as  he  may  do,  without  alleging  any  col-  single  point,  and  thus  to  prevent  the  ex- 
lateral  matter  as  evidence  of  it,  he  may  pense  and  trouble  of  an  examination  at 
still  entitle  himself  to  an  answer,  notwith-  large.  It  is  true,  that  all  facts  essential  to 
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§  683.  But  if  there  be  a  special  chaise,  that  the  defendant 
holds  a  particular  document  or  paper,  or  is  acquainted  with  a 
particular  fact,  by  which  document,  or  paper,  if  produced,  or  by 
which  fact,  if  confessed,  the  general  title,  asserted  by  the  plain- 
tiff, would  be  proved ;  then,  and  in  that  case,  there  must  be  an 
answer  accompanying  the  plea,  which  shall  deny  the  possession 
of  the  document  or  paper,  or  the  existence  or  knowledge  of  the 
fact.^  So,  a  plea  of  no  partnership  to  a  bill  for  a  partnership  ac- 
count, is  defective  in  substance,  if  n6t  supported  by  an  answer  to 
allegations  in  the  bill,  which,  if  true,  would  establish  the  partner- 
ship.^ So,  if  the  bill  should  allege,  that  the  defendant  has  in  his 
possession,  deeds  and  papers,  which  would  prove,  not  merely  the 
general  title,  which  the  bill  sets  out;  but  which  would  prove 
particular  facts,  which  contribute  to  establish  that  title,  there 
must  be  an  answer  accompanying  the  plea.^    So,  if  the  bill,  after 

render  the  plea  a  complete  defence  to  may  be  expected ;  and  in  those  and  simi- 

the  bill,  so  far  as  the  plea  extends,  must  lar  cases,  the  defendant  is  bound,  not 

be  arerred  in  it,  or  it  will  be  no  defence  only  to  deny  those  charges  in  his  plea, 

at  all.    If  the  plea  be  to  the  whole  of  the  but  to  support  his  plea  by  an  answer, 

bill,  it  must  cover  the  whole ;  that  is,  it  also  denying  them  f\illy  and  clearly.    If 

must  cover  the  whole  subject,  to  which  every  plea  required  an  answer  to  accom- 

the  plea  applies,  and  which  it  professes  pany  it,  there  would  be  no  use  for  the 

to  cover,  or  it  will  be  bad  ;  as,  if  the  bill  twentieth  rule,  lately  established  by  the 

respect  a  house  and  so  many  acres  of  Supreme  Court  (which  is  conformable  to 

land,  and  the  plea,  professing  to  cover  the  English    practice),  which  declares, 

that  charge,  pleads  only  in  bar  as  to  thci  that  if  the  plea  be  overruled,  the  defend- 

bouse.  But  if  it  cover  the  whole  subject,  ant  shall  proceed  to  answer   the  bill ; 

and  contains  a  full  defence  in  relation  to  since  the  argument  supposes,  that  the 

it,  there  is  no  necessity,  nor  would  it  be  bill  has  ah^ady  been  answered.    In  this 

proper  to  notice  other  parte  of  the  bill,  case,  the  plea  professes  to  go  to    the 

not  involved  in  the  subject,  to  which  the  whole  bill,  and  does  in  fact  cover  the 

plea  applies.  If  the  plea  be  only  to  a  part  whole  subject,  to  which  the  plea  applies. 

of  the  bill,  the  rest  of  the  bill  ought  to  And  if  the  matter  of  it  be  a  full  defence 

be  answered,  or   else  the  court  would  to  the  suit,  it  is  unnecessary  to  answer 

consider  the  parte  not  embraced  by  the  other  parts  of  the  b»ll,  not  involved  in 

plea,  or  answered,  as  true.    But  there  is  the  subject,  which  forms  the  ground  of 

no  instance,  where  the  plea  contains  in  the  defence." 

itself  a  full  defence  to  the  bill,  tliat  an         *  Hare  on  Discovery,  87 ;  Deare  v. 

answer  is  necessary,  unless  it  is  rendered  Attorney  General,   1  Y.  &   Coll.    197 ; 

so.  in  order  to  negative  some  equiteble  Foley  v.  Hill,  3  Myl.  &  Cr.  476.  480,  481. 
ground  stated  in  the  bill  for  avoiding  the         ^  Harris  v.  Harris,  8  Hare,  460;  Everit 

effect  of  the  anticipated  bar ;  as  where  r.  Watte,  10  Paige,  82. 
fraud,    combination,    facte    intended  to         •  Hare  on  Discovery,  87;  Hardman 

avoid  the  force  of  the  stetute  of  frauds,  v.  EUames,  6  Sim.  640,  660;  s.  c.  2  MyL 

or  to  bring  the  pkintifif  within  some  of  &  K.  782 ;  Harland  v.  Emerson,  8  Bligh 

the  exceptions  to  the  act  of  limitations,  v.  s.  86;  Harris  v,  Harris,  8  Hare,  460. 
as  the  one  or  tlie  other  of  these  defences 
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Btating  a  general  fact,  should  fonnally  allege,  as  evidence  of  that 
fact,  that  certain  circumstances  had  occurred,  of  which  he  seeks 
a  discovery,  to  establish  that  general  fact,  there  must  be  an  an* 
swer,  not  only  n^ativing  the  general  fact,  but  also  all  the  circum- 
stances, which  the  bill  so  alleges  as  evidence  thereof.^ 

§  684.  Indeed,  the  doctrine  may  be  stated  in  a  more  general 
form.  If  there  is  any  charge  in  the  bill,  which  is  an  equitable 
circumstance  in  favor  of  the  plaintiff's  case  against  the  matter 
pleaded,  such  as  fraud,  or  notice  of  title,  that  charge  must  be 
denied  by  way  of  answer,  as  well  as  by  averment  in  the  plea. 
In  such  a  case,  the  answer  must  be  full  and  clear,  or  it  will  not 
be  effectual  to  eiupport  the  plea ;  for  the  court  will  intend  the 
matters  so  charged  against  the  pleader,  unless  they  are  fully  and 
clearly  denied.^  But  if  they  are  in  substance  fully  and  clearly 
denied,  it  may  be  sufficient  to  support  the  plea,  although  all  the 
circumstances  charged  in  the  bill  may  not  be  precisely  answered. 
Even  though  the  court,  upon  argument  of  the  plea,  may  hold 
these  charges  sufficiently  denied  by  the  answer  to  exclude  intend- 
ments against  the  pleader ;  yet  if  the  plaintiff  thinks  the  answer 
to  any  of  them  is  evasive,  he  may  except  to  the  sufficiency  of  the 
answer  in  these  points.^ 

§  685.  Thus,  for  example,  a  plea  of  a  release,  cannot  properly 
extend  to  the  discovery  of  the  consideration  of  the  release,  if  the 
consideration  is  impeached  by  the  bill ;  but  the  plea  must  be  as- 
sisted by  averments,  covering  the  grounds,  on  which  the  consid- 
eration is  so  impeached ;  and  it  must  be  accompanied  by  an 
answer,  stating  the  facts  as  to  the  consideration,  in  support  of  the 
plea.*  Therefore,  where  a  bill  stated  various  transactions  be- 
tween the  defendant  and  the  testator  of  the  plaintiff,  and  imputed 
to  those  transactions  fraud  and  unfair  dealing  on  the  part  of  the 
defendant ;  and  impeached  accounts  of  the  transactions  delivered 
by  the  defendant  to  the  testator,  on  the  ground  of  errors,  omis- 
sions, unfair  and  false  charges  ;  and  also  impeached  a  purchase  of 
an  estate,  conveyed  by  the  testator  to  the  defendant,  in  considera- 
tion of  part  of  the  defendant's  alleged  demands ;  and  prayed  a 

1  Hare  on  Disoovery,  88,  89;  Evans  Cooper,  Eq.  PI.  228,  229;  Drew  p.  Drew, 

».  Harria,  2  Vet.  &  B.  861 ;  Bogardus  v.  2  Vet.  &  B.  159 ;  Chamberlain  v.  Agar, 

Trinity  Church,  4  Paige,  178 ;  Plummer  2  Vet.  &  B.  269 ;  Beames,  PL  in  Eq.  27, 

V.  May,  1  Vet.  428.  28,  86,  36 ;  Bogardus  v.  Trinity  Church, 

«  Mitf.  Eq.  PI.  by  Jeremy,  298,  299.  4  Paige,  178. 

»  Mitf.  Eq.  PI.  by  Jeremy,  298,  299;        *  Mitf.  Eq.  PI.  by  Jeremy,  261,  262. 
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general  accoont,  and  that  the  purchase  of  the  eatate  might  be  set 
aside  as  fraudulently  obtained^  and  that  the  conveyance  might 
stand  as  security  only  for  what  was  justly  due  from  the  testator's 
estate  to  the  defendant;  a  plea  of  a  deed  of  mutual  release, 
which  was  put  into  so  much  of  the  bill  as  sought  a  discovery,  and 
prayed  an  account  of  dealings  and  transactions  prior  to  and  upon 
the  day  of  the  date  of  the  deed  of  release,  and  to  all  relief  and 
discovery  grounded  thereupon,  and  which  stated  the  deed  to 
have  been  founded  on  a  general  settlement  of  accounts  on  that 
day,  and  to  have  excepted  securities  then  given  to  the  defendant 
for  the  balance  of  those  accounts,  which  was  in  his  favor,  and 
averred  only,  that  the  deed  had  been  prepared  and  executed, 
without  any  fraud  or  undue  practice  on  the  part  of  the  defendant, 
was  overruled.^  The  consideration  for  the  instrument  was  the 
general  settlement  of  accounts ;  and  if  those  accounts  were  liable 
to  the  imputations  cast  upon  them  by  the  bill,  the  release  was 
not  a  fair  transaction,  and  ought  not  to  preclude  the  court  from 
decreeing  a  new  account.  The  plea,  therefore,  could  not  be 
allowed  to  cover  a  discovery  tending  to  impeach  those  accounts ; 
and  the  fairness  of  the  settled  accounts  was  not  put  in  issue  by 
the  plea,  or  supported  by  an  answer,  denying  the  imputations 
charged  in  the  bUl.^ 

§  686.  Hence,  also,  it  is,  that,  in  every  case,  where  an  answer  is 
required  to  accompany  a  plea,  the  plea  should  not  cover  the  whole 
bill.  But  it  should  cover  so  much  of  the  bill  only  as  does  not  re- 
late to  the  discovery  of  the  particular  facts,  to  which  the  plaintiff 
has  a  right  to  require  an  answer  in  support  of  the  plea.  If  it 
covers  such  a  discovery  it  will  be  bad ;  because  the  defendant  is 
bound  to  make  that  discovery.^ 

§  687.  Upon  this  ground,  where  a  bill  was  brought  by  an  ac- 
ceptor against  an  indorsee  of  a  bill  of  exchange,  to  have  it  deliv- 
ered up  to  be  cancelled,  as  being  a  security  for  money  lost  at  play 
to  the  drawer ;  and  the  bill  charged  that  it  was  indorsed  to  the 
defendant  without  consideration,  and  after  it  was  due  ;  and  it  also 
charged  notice  of  the  circumstances,  under  which  it  was  accepted, 
and  that  the  defendant  had  in  his  custody  books,  papers,  &c.,  from 

1  mtf.  £q.  PI.  by  Jeremy,  289,  268;        >  Ibid. 
Bocb«  V,  MorgeU,  2  Sch.  &  Lefr.  721 ;        •  Portarlington  v.  Soiilbjr,  6  Sim.  866; 
Fish  9.  Miller,  6  Paige,  26;   Bolton  n.    DaTles  o.  DaTies,  2  Keei^  684. 
Gardner,  8  Paige,  278 ;  Parker  f .  Alcock, 
1  Y.  &  Jer.  482. 
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which  the  truth  of  the  matters  contained  in  the  bill  would  appear ; 
and  the  defendant  put  in  a  plea  to  the  whole  bill,  that  he  was  a 
hon^  fide  purchaser  for  a  valuable  consideration,  without  notice  of 
the  circumstances  alleged  in  the  bill ;  and  for  better  supporting  his 
plea,  put  in  an  answer,  denying  that  the  bill  was  indorsed  after  it 
was  due,  or  that  he  had  notice  of  the  circumstances,  under  which 
it  was  alleged  in  the  bill  to  have  been  accepted ;  but  it  omitted  to 
notice  the  allegation  in  the  bill,  that  he  had  books  and  papers,  &c., 
from  which  the  truth  of  the  matters  charged  would  appear ;  the 
plea  was  overruled  by  the  court  for  this  defect.^  The  plea  was 
then  allowed  to  be  amended,  and  the  possession  of  books  and  par 
pers,  &c.,  denied  in  the  amended  plea.  The  plea  as  amended,  was 
also  held  bad ;  because  it  was  a  plea  to  the  whole  hill ;  whereas  it 
ought  to  have  been  a  plea  to  all  the  relief,  and  to  all  the  discovery 
sought  by  the  bill,  except  certain  parts ;  and  to  those  parts  there 
ought  to  have  been  an  answer  in  support  of  the  plea.^ 

§  688.  On  the  other  hand,  great  care  must  be  taken  not  to  ex- 
tend the  answer  beyond  the  facts  and  circumstances,  which  are 
necessary  to  be  discovered  in  support  of  the  plea,  and  are  not  cov- 
ered by  the  plea ;  for,  if  a  plea  is  coupled  with  an  answer  to  any 
part  of  the  bill,  covered  by  the  plea,  and  which,  by  the  plea,  the 
defendant  consequently  declines  to  answer,  the  plea  will,  upon  ar- 
gument, be  overruled.'    The  same  principle  will  apply  where  there 

1  The  plea  was  ordered  to  stand  for  ^  Ibid, 

an  answer,  with  liberty  to  except    Port-  '  Mitf.  Eq.  PI.  by  Jeremy,  299,  319, 

arlington  v.   Soulby,  6  Sim.  856.    See  820 ;  Cottington  v.  Fletcher,  2  Atk.  155 ; 

Wigram  on  Discoyery,  Ist  ed.  151-153,  Gilb.  For.  Rom.  58;  Beames,  Fl.  in  £q. 

162-181 ;  Id.  2d  ed.  32-39.    Mr.  Wigram,  36,  87,  88 ;  Fortarlington  r.  Soulby.  6 

in  the  work  last  cited,  holds,  that  it  is  Sim.  856 ;  8.  c.  7  Sim.  28 ;  Hook  v.  Dor- 

Dot  necessary,  in  order  to  require  an  an-  man,  1  Sim.  &  Stu.  227 ;  Bolton  v.  Gard- 

swer  in  support  of  a  plea,  that  the  facts  ner,  8  Paige,  278 ;  Ferguson  v.  O'Harra, 

should  be  charged  in  the  bill,  as  evidence  Peters,  C.  C.  493 ;  Souzer  tr.  De  Meyer, 

of  the  plaintiff's   case.     But  that  it  is  2  Paige,  574 ;    Brownell  v.  Curtis,   10 

sufficient,  tliat  such  facts  as  are  charged,  Paige,  210 ;  Bangs  v.  Strong,  10  Paige, 

are  of  a  nature  which  are  material  to  the  11 ;  Foley  v.  Hill,  8  Myl.  &  Cr.  475,  480, 

plaintifit's  case,  and  necessary  to  be  re-  481 ;  [  Bruen  v,  Bruen,  4  Edw.  Ch.  640 ;] 

plied  to  by  an  answer  in  support  of  the  and  the  remarks  of  Lord  Cottenluim  in 

plea.    He  admits  that  Sanders  v.  King,  Denys  v.  Locock,  3  Myl.  &  Cr.  235-237. 

2  Sim.  &  Stu.  277;  s.  c.  6  Mad.  61;  There  are  great  difficulties  in  framing 

Thring  v.  Edgar,  2  Sim.  &  Stu.  274,  and  pleas  which  require  answers  in  support 

Pennington  v,  Beechey,  2  Sim.  &  Stu.  of  them.    In  Chadwick  v.  Broadwood,  3 

282,  are  the  other  way ;  but  he  contro-  Beay.  539,  Lord  Langdale  said :  "  It  is 

verts  their  authority.    Wigram  on  Dis-  further  objected  to  this  plea,  that  it  is  in- 

covery,  Ist  ed.  168-181 ;  Id.  2d  ed.  32-79.  formal,  and  tliat  it  does  not  accomplish 


§  687, 688.]  PLEAS.  537 

is  a  plea,  and  no  answer  whatsoever  is  required  in  support  of  the 
plea  from  any  charges  in  the  biU,  requiring  a  discoTery ;  for,  in 

The  reason  of  this  doctrine  is,  that  pleas  are  to  be  put  in  ante  litem 
eonteatatam  ;  because  they  are  pleas  only,  why  the  defendant  should 
not  answer ;  and,  therefore,  if  he  does  answer  to  any  thing  to  which 
he  may  plead,  he  overrules  his  plea ;  for  the  plea  is  only,  why  he 
sUould  not  answer ;  and  if  he  answers,  he  waives  the  objection,  and 
of  course  his  plea.^ 

that,  which  is  rarely,  if  ever,  accom-  he  ought  not  to  have  answered  as  to  the 

plished  by  the  union  of  a  plea  and  an-  receipts  and   acknowledgments.     Now, 

swer,  in  consequence  of  objections  aris-  the  distinction  which  has  been  drawn  by 

ing  from  the  seyeral  rules  of  pleading.  Mr.  Girdlestone  on  that  point,  is  to  this 

The  rules  have  been  agreed  upon  by  effect:  he  says  this  is  not  a  payment 

both  sides  ;  the  difficulty  is  in  acting  on  which  you  may  apply  to  any  thing  stated 

them  in  each  particular  case.    They  may  in  the  bill,  but  a  payment  alleged  in  the 

be  stated  thus :  yon  are  to  answer  every  bill  as  evidence  of  tenancy  and  not  of 

thing  charged  in  the  bill,  which  if  true  heirship.    I  think  he  is  mistaken  as  to 

would  displace  the  plea,  and  this  you  that ;  and  that  it  is  stated  as  evidence  of 

must  do  whether  the  bill  does  or  does  not  the  plaintiff's  title,  which  consists  in  his 

expressly  charge  those  matters  to  be  evi-  heirship  and  nothing  else,  and  it  appears 

dence  of  the  facts.    If  they  are  material  to  me,  therefore,  even  on  this  point  of 

for  the  purpose  of  displacing  the  plea,  form,  if  the  defendants  got  over  the  other 

they  are  to  be  answered ;   but  on  the  difficulties,  that  this  plea  would  have  to 

other  hand,  if  they  are  not  material  for  be  overruled."     See  Taylor  v.  Luther, 

that  purpose,  you  are  not  to  answer  them,  2  Sumner,  228 ;  Steams  v.  Page,  1  Story, 

for  by  so  doing  you  overrule  your  plea.  204. 

Now,  in  this  case,  it  is  said,  that  the  ^  Thring  t;.  Edgar,  2  Sim.  &  Stu.  274 ; 

defendant  has  either  done  too  much  or  Beames,  PI.  in  £q.  87;  Mitf.  £q.  PI.  by 

too  little ;  there  are  certain  receipts  and  Jeremy,  290,  819,  820.    But  see  Wigram 

acknowledgments  for  rent,  which    are  on  Discovery,  1st  ed.  174-178 ;  Id.  2d  ed. 

stated  in  the  bill  to  have  been  in  the  pos-  138-154.    See  Lord  Cottenham's  remarks 

session  of  the  defendant,  and  to  be  evi-  in  Denys  t;.  Locock,  8  Myl.  &  Cr.  285, 

dence  of  the  matters  charged  in  the  bill,  287,  on  Thring  p.  Edgar, 

or  some  of  them ;  there  are  also  state-  ^  Glib.  For.  Rom.  68 ;  Arnold's  case, 

ments  in  the  bill  of  the  payments  of  Gilb.  For.  Horn.  59 ;  Cottington  i;.  Fletch- 

rent,  for  which  these  are  the  receipts  and  er,  2  Atk.  155,  156 ;  Beames,  PL  in  Eq. 

the    acknowledgments.    The   defendant  37-80;    Mitf.  Eq.  PI.  by  Jeremy,  240, 

has  answered  as  to  the  receipts  and  ac-  note  (6) ;  Souzer  v.  De  Meyer,  2  Paige, 

knowledgments,  but  he  has  not  answered  574.    Mr.  Wigram  has  some  very  impor- 

as  to  the  payment  of  rent.    Now  it  is  tant  observations  on  this  topic,  which, 

said,  he  has  either  answered  too  much  or  though  long,  are  proper  to  be  quoted, 

too  little;  for,  if  he  was  bound  to  answer  (Wigram  on  Discovery,  1st  ed.  178-181.) 

as  to  the  receipts  and  acknowledgments,  "  Mr.  Beames,  in  his  valuable  book  upon 

then  he  has  done  too  little,  because  he  pleas  in  equity,  refers  to  numerous  cases, 

has  not  answered  as  to  the  payments,  affirming  the  proposition,  in  support  of 

On  the  other  hand,  if  he  was  not  bound  which  he  cites  them,  that, '  if  an  answer 

to  answer  as  to  the  payments,  then  he  extend  to  any  part  of  the  bill  covered 

has  done  too  much,  because,  in  that  case,  by  the  plea,  it  will  be  fatal  to  the  plea 
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§  689.    Care  sbould  also  be  taken  by  the  plaintiff  not  to  except 
to  the  answer  in  support  of  a  plea,  if  there  is  any  doubt  as  to  the 

on  argumeDt.'  The  rule,  then,  in  its  Uw  for  not  giTlng  —  that  diacoroiythe 
strictest  sense,  cannot  be  carried  beyond  plea  is  said  to  cover.  Confining  the  ob- 
this,  that  a  defendant  must  not  answer  serrations  which  follow  to  those  parts  of 
that  which  his  plea  corcra ;  for  that,  by  the  bill  which  the  plea  thus  covers,  the 
tlie  rules  of  pleading,  he  is  understood  to  strictest  interpretation  of  which  the  rule 
decline  answering.  The  rule  of  plead-  in  question  is  susceptible  is  this:  that 
ing,  thus  defined,  raises  a  distinct  ques-  whatever  the  defendant  (who  plea^) 
tion  of  law  ;  namely,  What  is  meant  by  may,  he  muti,  abstain  from  answering,  or 
the  expression, '  discovery  covered  by  a  waive  the  benefit  of  his  plea  to  discoveiy 
plea  ? '  The  meaning  of  this,  in  one  altogether.  Further  than  this,  the  rule 
sense,  must  have  reference  to  a  case  of  pleading  referred  to  cannot  possibly 
in  which  the  defendant,  having  insisted  go.  There  is  no  authority,  so  far  as  the 
that  he  was  not  bound  to  give  specified  author  has  been  able  to  discover,  for 
discovery,  has  de  facto  given  the  very  holding  that  a  plea  is  vitiated  by  an  an- 
discovery  which  he  had  in  terms  insisted  swer  merely,  irreq^ctive  of  the  matter, 
he  was  not  bound  to  give ;  as,  where  a  to  which  such  answer  may  apply.  The 
defendant,  having  pleaded  to  all  the  dis-  rule  is,  not  that  any  answer  oveirules  a 
covery  sought  by  the  bill,  has  answered  plea ;  but  that  an  answer  to  that,  which 
part  of  it.  This,  however,  was  not  the  tlie  plea  covers,  overrules  it.  The  ad- 
sense  in  which  the  vice-chancellor  under-  missibility  of  an  answer  w  suUidium  of  a 
stood  the  rule  in  Thring  v,  Edgar  ;  for  plea  excludes  the  ailment,  which  would 
in  that  case,  the  answer  by  which  the  carry  the  rule  beyond  this.  It  must, 
plea  was  held  to  be  vitiated,  applied  to  therefore,  in  a  given  case  be  determined, 
matter  expressly  excepted  out  of  the  what  the  plea  covers,  before  the  effect  of 
operation  of  the  plea ;  and,  therefore,  not  the  answer  upon  it  can  be  tried.  If  the 
at  all  events,  de  /ado,  or  in  terms,  cov-  bill  contains  allegations,  which,  if  uncon- 
ered  by  it.  The  sense  in  which  the  vice-  tro verted,  would  invalidate  the  plea,  these 
chancellor  must  have  used  the  expression,  (as  already  shown)  the  defendant  must 
and  which  the  passage  cited  from  the  answer.  And,  in  the  absence  of  author- 
Forum  Romanum  may  possibly  be  sup-  ity  to  the  contrary,  it  seems  irresistibly 
posed  to  point  at,  may  thus  be  stated :  to  follow,  that  a  plea  can  never  be  hurt 
General  rules  of  law,  unconnected  with  by  a  discovery  which  relates  exclusively 
rules  of  pleading,  determine  what  dis-  to  the  matter  of  the  plea  itself.  That  dis- 
covery a  plaintiff  is  entitled  to.  If  a  plain-  covery,  the  plea  can  never  cover ;  unless, 
tiff  seeks  to  obtain  discovery,  to  wliich  indeed,  the  plea  in  fact  purports  to  cover 
by  those  general  rules,  he  is  not  entitled,  it ;  which,  however,  is  not  the  case  here 
the  defendant  may  submit  to  the  court  supposed."  Again  he  says :  "  How,  then, 
the  reasons  upon  which  he  founds  his  it  may  be  asked,  is  a  plea  to  be  framed  in 
right  to  be  protected  against  the  dis-  a  case  in  which  the  plea  does  not  exclude 
covery  sought.  A  plea  is  one  of  the  all  right  to  discovery  1  A  full  answer  to 
appointed  modes  of  making  this  submis-  this  question  would  involve  the  investiga- 
sion ;  and  the  question  of  substance  which  tion,  which  the  writer  has  already  declined, 
every  plea  to  discovery  raises,  is,  whether  The  following  suggestions  are  all  tliat  he 
the  matter  of  the  plea  is  or  is  not  a  rea-  ventures  now  to  offer  upon  the  subject, 
son  in  law,  why  the  plaintiff  should  not  The  defendant  must,  of  course,  begin  by 
have  that  discovery  which  he  seeks,  integrating  (as  into  a  separate  bill)  those 
Whatever  discovery  the  plea  would,  on  parts  of  the  bill,  the  answers  to  which 
the  part  of  the  defendant,  be  a  reason  in  are  material  to  the  trial  of  the  plea ; 
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suffidency  of  the  plea ;  for  the  taking  of  exceptions  to  the  answer 

will,  under  such  circumstances,  have  the  effect  of  allowing  the 

for  these  must  not  at  all  eveDts  be  cor-  prentice,  as  that  fact  might  afford  some 
ered  by  the  plea.  If  a  given  charge  in  evidence,  from  the  probability  that  he 
the  bill,  being  relevant  and  material  to  would  be  taken  into  partnership.  The 
tlie  trial  of  the  plea,  be  also  relevant  vice-chancellor  (Sir  Thomas  Plumer) 
and  material  to  those  parts  of  the  bill  allowed  the  plea.  '  It  is  not  necessary,' 
which  the  plea  should  cover,  such  charge  his  honor  said,  *  to  answer  every  circum- 
must,  for  the  purposes  of  the  plea,  be  stance,  tending  to  the  point,  upon  which 
itself  divided,  via. :  so  far  as  it  relates  the  defendant  relies,  and  tenders  an  issue 
to  the  matter  of  the  plea,  ftc. ;  and  to  by  his  plea.'  If  it  be  doubtful,  whether 
that  extent  the  charge  must  not  be  oov-  a  given  charge  must  be  answered,  or 
ered  by  the  plea.  If  a  given  charge,  may  be  covered  by  the  plea,  and  the  an- 
relating  exclusively  to  the  matter  of  the  swer  to  such  charge  be  one,  which  the 
plea,  be  not  material  for  the  purpose  of  defendant  do  not  object  to  give,  the  safer 
the  trial  of  the  plea,  the  defendant  may  course  is  to  leave  it  both  unanswered 
(it  is  conceived)  safely  exercise  an  op-  and  uncovered  until  the  argument  of  the 
tion  about  answering  It  or  not.  By  an-  plea.  The  court  can,  without  difficulty, 
swering  it,  he  will  not  (it  is  conceived)  allow  a  defendant  to  amend  his  plea; 
overrule  his  plea  (provided  it  be  prop-  but  there  is  great  difficulty  in  allowing 
erly  excepted  out  of  the  operation  of  the  him  to  withdraw  an  answer.  This,  in- 
plea,  so  Uiat  the  plea  and  answer  may  deed,  was  done  by  Lord  Lyndhurst,  C.  B., 
not  in  fact  apply  to  the  same  thing) ;  in  the  late  case  pf  Tarlton  v,  Hornby,  in 
because  he  wiU  not  thereby  give  any  the  Exchequer,  1  Y.  ft  Coll.  172,  upon 
discovery  of  matter,  which,  by  his  plea,  the  (supposed)  authority  of  the  case  of 
he  declines  to  answer.  And,  by  ref  us-  Stone  v.  Yea.  But  the  authority  of  this 
Ing  to  answer  such  a  charge,  he  will  not  latter  case  for  that  purpose,  was  denied 
(it  is  conceived)  affect  the  validity  of  his  by  the  Lords  Commissioners  in  the  late 
plea,  because,  by  the  supposition,  the  case  of  AngeU  v,  Westcombe.  If  the 
discovery  is  not  material.  This  last  question  be  one,  which  it  is  an  object 
suggestion  is  consistent  with  the  princi-  with  the  defendant  not  to  answer,  he 
pies  before  contended  for  (first  proposi-  must,  of  course,  at  all  hazards,  cover  it 
tion),  and  appears  to  be  sanctioned  by  by  Ids  plea.  Having  thus  determined, 
the  opinion  of  Sir  Thomas  Plumer,  in  what  the  plea  shall  leave  uncovered,  and 
Drew  V,  Drew.  In  that  case,  the  plain-  (as  a  consequence  of  this)  what  it  shall 
tiff  alleged,  that  John  Drew,  her  son  purport  to  cover,  the  defendant  must 
(then  deceased),  had  been  her  husband's  actually  accompany  the  plea  with  an  an- 
apprentice,  and  afterwards  her  partner,  swer  as  to  all  those  uncovered  parts  of 
in  the  business  of  a  lighterman  and  coal-  the  bill,  the  answers  to  which  are  mate- 
merchant  ;  and  that,  upon  his  death,  the  rial  to  the  argument  of  the  plea.  Wheth- 
defendant  (one  of  his  children)  had  be-  er  he  need  further,  before  the  argument, 
come  his  administrator,  and  taken  pos-  answer  charges  in  the  bill,  which  affect 
session  of  the  plaintiff's  effects.  The  only  the  truth  of  the  plea  (such  parts  be- 
bill  prayed  an  account  of  the  partner-  ing  uncovered  by  the  plea)  is  considered 
ship  dealings,  and  a  sale  of  the  effects,  hereafter."  Mr.  Wigram,  in  his  second 
The  defendant  put  in  a  negative  plea,  edition,  has  added  to  the  foregoing  re- 
denying  the  partnership ;  and  one  of  the  marks ;  but  they  do  not  essentially  change 
objections  taken  to  the  plea  was  that  the  structure  of  the  argument.  I  have 
the  defendant  ought  to  have  answered  not,  therefore,  thought  it  necessary  to 
the  charge,  that  his  fether  was  the  ap-  vary  the  original  quotation.     See  Wi- 
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plea,  in  the  same  manner  as  a  replication  to  the  plea  would  do.^ 
The  true  course,  in  such  a  case,  is  first  to  set  down  the  plea  for 
argument ;  and  if  it  should  be  held  good,  the  answer  may  then  be 
excepted  to  for  insufficiency.* 

§  690.  Where  facts  appear  upon  an  answer  to  an  original  bill, 
which  will  operate  to  avoid  the  defence  made  by  plea  to  an  amend- 
ed bill,  the  answer  to  the  original  bill  may  be  read  on  the  argument 
of  the  plea,  to  counterplead  the  plea.'  So  that  it  should  seem,  that, 
if  the  answer  to  an  original  bill  will  disprove  an  averment  in  a  plea 
to  an  amended  bill,  the  court  may  permit  it  to  be  read  for  that  pur- 
pose.* 

§  691.  In  regard  to  the  form  and  frame  of  a  plea,  and  an  answer 
in  support  of  it,  it  may,  in  conclusion,  be  stated,  (although  the  pre- 
ceding observations  have,  in  a  great  measure,  already  anticipated 
the  appropriate  suggestions,)  that,  as  the  averments,  negativing 
the  charges  of  fraud,  are  used  merely  to  put  the  fact  of  fraud,  as 
alleged  by  the  bill,  in  issue  in  the  plea,  they  may  be  expressed  in 
the  most  general  terms,  provided  they  are  sufficient  to  put  the 
charges  of  fraud,  contained  in  the  bill,  fully  in  issue.^  And,  as  the 
plaintiff  is  entitled  to  have  the  answer  of  the  defendant  upon  oath 
to  any  matter  in  dispute  between  them,  in  aid  of  proof  of  the  case 
made  by  the  bill,  the  defendant  must  answer  to  the  facts  of  fraud, 

gram    on  Discoverj,  2d    ed.    21^224,  not.    But,  if  the  plea  or  demurrer  is  only 

146-167.     See  also  the  cases  cited,  of  to  the  relief  prajed  bj  the  bill,  and  not  to 

Drew  V.  Drew,  2  Ves.  &  B.  169 ;  Stone  any  part  of  the  discovery,  the  plaintiff 

o.  Yea,  Jac.  426 ;  and  Lord  Cottenham's  may  take  exceptions  to  the  answer  before 

remarks  on  Thring  v.  Edgar,  2  Sim.  &  the  plea  or  demurrer  is  argued.    If  a  pleia 

Stu.  274,  in  tlie  case  of  Denys  i;.  Locock,  or  demurrer  is  accompanied  by  an  answer 

8  Myl.  &  Cr.  285-287.  to  any  part  of  tlie  bill,  even  a  denial  of 

1  Cooper,  £q.  PI.  588;  Mitf.  £q.  PI.  combination  merely,  and    the   plea  or 

by  Jeremy,  817 ;  Gilb.  For.  Rom.  95 ;  demurrer  is  overruled,  the  plaintiff  must 

Beames,  PI.  m  Eq.  87,  and  note  (4) ;  Wi-  except  to  the  answer  as  insufficient  But 

gram  on  Discoveiy,  1st  ed.  172,  178, 177,  if  a  plea  or  demurrer  is  filed  without  any 

178;  Id.  2d  ed.  146-157;  Foley  v.  Hill,  answer,  and  is  overruled,  the  plaintiff 

8  Myl.  &  Cr.  476,  481,  482.  need'not  take  exceptions,  and  the  defend- 

*  Lord  Redesdale,  on  this  subject,  has  ant  must  answer  the  whole  bill,  as  if  no 

remarked :  "  Where  a  defendant  pleads  defence  had  been  made  to  it."    Mitf.  Eq. 

or  demurs  to  any  part  of  the  discovery  PI.  by  Jeremy,  817.     See  Kuypers  v. 

sought  by  a  bill,  and  answers,  likewise;  Reformed  Dutch  Church,  6  Paige,  570. 
if  the  plaintiff  takes  exceptions  to  the         *  Mitf.  Eq.  PI.  by  Jeremy,  299,  800; 

answer,  before  the  plea  or  demurrer  has  Bogardus  v.  Trmity  Church,  4  Paige, 

been  argued,  he  admits  the  plea  or  de-  178. 
murrer  to  be  good ;  for,  unless  he  admits         ^  Ibid. 

it  to  be  good,  it  is  impossible  to  deter-        ^  Mitf.  Eq.  PL  by  Jeremy,  244. 
mine  whether  tlie  answer  is  sufficient  or 
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alleged  in  the  bill,  so  f ully,  as  to  leave  no  doubt  in  the  mind  of  the 
court,  that  upon  that  answer,  if  not  controverted  by  evidence  on 
the  part  of  plaintiff,  the  fact  of  fraud  could  not  be  established.^ 
If  the  answer  should  not  be  full  in  all  material  points,  the  court 
may  presume  that  the  fact  of  fraud  may  be  capable  of  proof  in 
the  point  not  fully  answered  ;  and  may,  therefore,  not  deem  the 
answer  sufficient  to  support  the  plea  as  conclusive ;  and,  therefore, 
may  overrule  the  plea  absolutely,  or  only  as  an  immediate  bar,  sav- 
ing the  benefit  of  it  to  the  hearing  of  the  cause.^  But  although  the 
answer  may  be  deemed  sufficient  to  support  the  plea  upon  argument, 
the  plaintiff  may  except  to  the  answer,  if  he  conceives  it  not  to  be  so 
full  to  all  the  charges,  as  to  be  free  from  exception ;  or,  by  amend- 
ing  hU  bUl,  he  may  require  an  answer  to  any  matter,  which  may 
not  have  been  so  extensively  stated,  or  interrogated  to^  as  the  case 
would  warrant ;  or  to  which  he  may  apprehend,  that  the  answer, 
although  full  in  terms,  may  have  been  in  effect  evasive.^ 

§  692.  It  has  been  already  stated,  in  considering  the  nature  of 
demurrers,  that  a  demurrer  cannot  be  good  in  part,  and  bad  in 
part ;  although  one  cause  of  demurrer  assigned  may  be  good,  and  the 
others  not.^  But  the  same  principle  does  not,  as  has  been  elsewhere 
suggested,  apply  to  a  plea ;  for  a  plea  may  be  bad  in  part,  and  not 
in  the  whole.^  Thus,  for  example,  if  a  plea  covers  too  much,  the 
court  will  allow  it  to  stand  for  the  part  which  it  properly  covers.® 

§  693.  But  a  plea,  like  a  demurrer,  may  be  either  to  the  whole 

1  Ibid.  sion  of  documents  which  he  dedined  to 

*  Mitf.  £q.  Fl.  by  Jeremy,  244,  246.  produce ;  that  such  a  defence  was  bad, 

'  Ibid.    [While  it  is  well  settled  that  both  in  form  and  in  substance ;  and  that 

the  defendant  in  a  bill  in  equity  may  plead  the  defendant  could  not  thereby  escape 

to  part  of  the  bill,  and  answer  the  re-  from  the  production  of  the  documents 

mainder,  he  cannot  make  one  defence  by  admitted  by  his  answer  and  bearing  upon 

plea  to  the  whole  bill,  and  another  dis-  the  matter  in  dispute.] 

tinct  defence  by  way  of  answer.    Er^  *  Ante,  §  443 ;  Cooper,  Eq.  PI.  118, 

the  English  rule  which  allows  the  same  116,  231 ;  Huggins  r.  York  Buildings  Co. 

defence  to  be  stated  by  way  of  plea,  and  2  Atk.  44 ;  Dormer  v.  Fortescue,  2  Atk. 

aUo  in  the  form  of  an  answer,  will  not  284;  Mitf.  £q.  PI.  by  Jeremy,  214  and 

justify  two  distinct  defences  by  plea  and  notes ;  Beames,  PI.  in  Eq.  49. 

answer,  that  indulgence  being  designed  ^  Cooper,  Eq.  PI.   281;   Duncalf  9. 

only  to  prevent  the  failure  of  justice  by  Blake,  1  Atk.  62 ;  Huggins  o.  York  Build- 

acddental  slips.    Mansell  v.  Feeney,  2  J.  ings  Co.  2  Atk.  44 ;  Ante,  §  448. 

&  H.  318.    It  was  held  in  this  case,  that  •  Dormer  9.  Fortescue,  2  Atk.  284; 

to  a  bill  for  the  purpose  of  establishing  a  Beames,  PI.  in  Eq.  44,  46 ;  French  v. 

partnership,  the  defendant  could  not  put  Shotwell,  20  Johns.  668 ;  s.  c.  6  Johns, 

in  a  plea  denying  the  partnership,  and  at  Ch.  666 ;  Kirkpatrick  v.  White,  4  Wash, 

the  same  time  make  answer  raising  a  dis-  C.  C.  606. 
tinct  defence  and  admitting  the  posses- 
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bill,  or  to  a  part  only  of  the  bill.  If  it  does  not  go  to  the  whole 
bill,  it  should  (as  we  have  already  seen)  definitely  and  exactly  ex- 
press to  what  parts  it  does  extend.^  And  if  one  defence  is  made 
by  the  answer,  and  another  defence  by  the  plea,  the  plea  will  be 
ordered  to  stand  for  an  answer.  And,  indeed,  whenever  a  plea  is 
to  the  whole  of  the  bill,  if  it  is  a  bar  at  all,  an  answer  to  any  part 
of  the  bill  overmles  the  plea?  If  a  plea  is  to  the  whole  of  the  bill, 
but  does  not  extend  to,  or  cover  the  whole,  the*  plea  is  bad.'  As, 
where  a  bill  of  foreclosure  was  filed  of  a  messuage  and  forty  acres 
of  land  ;  and  the  defendant  pleaded  an  absolute  title  in  himself, 
and  averred,  that  the  premises  consisted  of  a  messuage  and  tene- 
ment' ;  and  that  they  were  the  same  which  were  meant  by  the  bill ; 
the  court  overruled  the  plea,  because  it  could  not  be  considered  as 
relating  to  the  forty  acres ;  though  it  was  insisted,  that  the  word 
*'  tenement,"  might  relate  to  any  land,  and  that  the  averment  of 
identity  was  a  fact  traversable,  which  the  defendant  was  bound  to 
prove.* 

§  694.  As  to  the  form  of  a  plea,  it  is,  like  a  demurrer,  always 
prefaced  by  a  protestation  against  any  confession  or  admission  of 
the  facts  stated  in  the  bill.  But  the  only  use  of  this  seems  to  be 
to  prevent  any  conclusion  in  another  suit ;  because,  for  the  pur- 
pose of  deciding  the  validity  o{  the  plea,  the  bill,  so  far  as  it  is  not 
contradicted  by  the  plea,  is  admitted  to  be  true.*  After  the  prot- 
estation, the  defendant  always  states  in  the  plea  the  extent  to 
which  it  goes ;  as  whether  it  is  to  the  whole  bill,  or  to  part  only 
of  the  bill ;  and  in  that  latter  case,  to  what  part  it  is  intended  to 
apply .^  In  the  next  place,  follows  the  substance  of  the  plea,  or 
matter  relied  upon,  as  an  objection  to  the  jurisdiction  of  the  court, 
or  to  the  person  of  the  plaintiff  or  of  the  defendant,  or  in  the  bar 
of  the  suit,  together  with  such  averments  as  are  requisite  and  nec- 
essary to  support  it.  The  conclusion  of  the  plea  is  a  repetition, 
that  the  matters  so  offered  are  relied  upon,  as  an  objection  to  the 
jurisdiction,  or  to  the  person  of  the  plaintiff  or  of  the  defendant,  or 

1  Ante,  §  669.  9.  Hatton,  8  Anst.  688 ;  Beames,  PI.  in 

<  Cooper,  £q.  PI.  229;  Mitf.  £q.  PI.  Eq.  41,  42,  48 ;  Anon.  8  Atk.  70;  Broom 

by  Jeremy,  294,  296.    The  Talidity  of  a  v.Horaley,  Mo8ely,40;  Salkeldo.  Science, 

plea  must  be  tried  with  reference  to  the  2  Yes.  107 ;  Howe  v.  Dappa,  1  Yes.  &  B. 

charges  in  the  bill,  and  not  by  the  inteiv  611. 

rogatory  part     Clayton  v .  Winchelsea,        *  Ibid. 

8  T.  &  Coll.  688 ;  Id.  426 ;  Ante,  §  28, 86 ;        »  Beamei,  PI.  in  Eq.  46.  47. 

Milligan  v.  Milledge,  3  Cranch,  220.  «  Beames,  Fl.  in  Eq.  46^  47 ;  Ante, 

»  Cooper,  Eq.  PI.  229,  280 ;  Wedlake  §  669. 
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in  the  bar  of  the  suit ;  praying  the  judgment  of  the  court,  whether 
the  defendant  ought  to  be  compelled  to  make  any  further  or  other 
answer  to  the  bill,  or  to  the  part  of  it,  to  which  the  plea  is  offered.^ 

1  Beames,  PI.  in  Eq.  46,  47.  Mr.  timeB  omitted.  But  pleas  in  bar  accord- 
Beames,  in  speaking  upon  the  subject  of  ing  to  the  old  books,  do  not  always  state, 
the  formal  conclusion  of  pleas,  says  :  "  It  that  the  matter  is  pleaded  *in  bar.'  If, 
may  not,  perluips,  be  useless  to  observe,  indeed,  there  be  any  point  of  form,  in 
that,  at  law,  pleas  to  the  jurisdiction  gen-  which  pleas  of  all  descriptions  may  be 
erally  conclude  by  praying  judgment,  said,  with  respect  to  their  conclusion,  and 
whether  the  court  will  take  further  cog-  that,  with  very  few  exceptions,  to  con- 
nizance  of  the  matter,  wliilst  pleas  to  the  cur,  it  will  be  found  to  be  in  demanding 
person  conclude,  either  by  praying  judg-  the  judgment  of  the  court,  whether  the 
ment,  if  the  pl&inti£[  ought  to  be  an-  defendant  shall  make  any  further  or 
swered  his  bill,  and  that  it  may  be  quashed,  other  answer,  a  part  of  the  plea  pecul- 
or  by  praying  judgment  of  the  biU,  writ,  iarly  applicable  to  its  nature  as  a  defence 
or  count  (as  the  case  may  be),  and  that  in  a  court  of  equity,  where  it  professedly 
the  same  may  be  quashed.  And  special  brings  forward,  as  we  have  already  had 
pleas  in  bar  conclude  by  praying  judg-  occasion  to  remark,  a  substantive  ground, 
ment,  if  the  plaintiff  ought  to  have,  or  why  the  defendant  should  not  answer, 
maintain  his  action.  I  have  endeavored.  There  are,  I  apprehend,  but  few  cases  in 
by  consulting  many  of  the  old  books  of  the  books  relative  to  the  conclusion  of 
practice,  to  ascertain,  whether  any  con-  pleas  in  equity.  In  Randolph  v.  Kan- 
siderable  uniformity  or  precision  pre-  doiph  (Hardres,  160),  an  early  case,  Mr. 
vailed  in  the  conclusion  of  pleas  in  equity.  Baron  Parker  considered  a  plea  defective, 
Some  of  the  old  forms  of  pleas  to  the  because  the  defendant '  did  not  aver  it  in 
Jurisdiction,  conclude  by  praying  the  the  conclusion,'  a  form,  that  some  of  the 
judgment  of  the  court,  whether  it  would  old  pleas  observe,  but  others  disregard, 
hold  plea  upon,  and  enforce  the  defend-  In  Allison  v.  Sharpley  (Hardres,  216),  a 
ant  to  answer  the  bill  for  the  cause  afore-  defendant  pleaded  an  administration 
said,  wherein  the  defendant  submits  to  granted  of  the  goods  within  the  province 
the  order  of  the  court ;  whilst  other  prece-  of  York,  the  intestate  having  died  pos- 
dents,  with  less  precision,  demand  judg-  sessed  of  personal  estate  in  the  province 
ment  of  the  court  whether  the  defendant  of  Canterbury,  as  well  as  in  that  of  York ; 
•hall  be  compelled  to  make  any  further  and  the  plea  'concluded  generally,'  de- 
answer.  The  form  of  pleas  in  equity  to  manding, '  whether  the  defendant  ought 
the  person  are  tolerably  uniform  in  con-  to  make  answer  to  any  matter  contained 
duding,  by  praying  judgment  of  the  in  the  bill  in  any  other  manner.'  The 
court,  whether  the  defendant  shall  be  court  considered  the  plea  to  be  good,  as 
compelled  to  make  any  further  answer,  &r  as  it  applied  to  the  personal  estate  in 
during  the  existence  of  the  disability  the  province  of  York,  *and  they  were 
pleaded.  The  precedents  of  pleas  in  clearly  of  opinion  that  the  conclusion 
equity  in  bar  generally  conclude,  with  extended  to  make  it  a  plea  to  the  whole 
pleading  the  matter  set  up  in  bar  of  the  bill,  though  the  matter  of  the  plea  was 
discovery  and  relief,  or  the  discovery,  &c.,  special,  and  therefore,  that,  as  to  what  was 
as  the  case  may  be,  and  usually  demand  not  contained  in  the  plea,  the  defendant 
the  judgment  of  the  court,  whether  the  ought  to  answer,  and  so  it  was  awarded.* 
defendants  shall  be  compelled  to  make  Neither  of  these  cases  can  be  considered 
any  further  answer  to  the  complainant's  as  decisive  of  the  question  raised  in  Mer- 
bill,  praying  to  be  dismissed  with  costs ;  rewether  o.  Mellish.  In  tliat  case,  the 
a  prayer,  that  is  sometimes  added,  some-  court  says :  '  The  question  is  reduced  to 
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§  695.  When  an  answer  accompanies  a  plea,  in  order  to  support 
it,  it  is  prefaced  with  an  ayerment,  that  the  defendant  does  not 
thereby  waive  his  plea,  but  wholly  relies  thereon.^  So,  where 
the  plea  is  not  to  the  whole  of  the  bill,  but  only  to  a  part,  the  an- 
swer is  commenced  with  the  same  protestation  against  a  wairer  of 
the  plea,  and  with  a  declaration  that  it  is  intended  to  be  only  in 
answer  to  the  rest  of  the  bill,  not  covered  by  the  plea,' 

§  696.  A  plea  is  filed,  like  a  demurrer,  in  the  proper  office ;  and 
pleas  in  bar  of  matters  in  paia^  must  be  upon  oath  of  the  defendant. 
But  pleas  to  the  jurisdiction  of  the  court,  or  to  the  disability  of  the 
person  of  the  plaintiff,  or  pleas  in  bar  of  any  matter  of  record,  or 
of  matters  recorded,  or  as  of  record  in  the  court  itself,  or  in  any 
other  court,  need  not  be  upon  oath.' 

the  point  of  fonn,  as  to  the  condusion  of  the   discovery  and   relief    songht    and 
the  plea,  whether  it  is  sufficient  to  saj,  prayed  by  the  complainant's  said  biU,  he, 
the  defendant  ought  not  to  be  called  upon  this  defendant,  doth  plead,  and  for  plea 
for  a  Airther  answer,  or  whether,  as  at  he  saith,  that  he,  this  defendant,  is  not 
law,  the  plea  ought  to  state  that  addi-  executor  or  administrator  in  the  biU  men- 
tional    parties    are    necessary,    naming  tioned,  or  the  legal  representative  of  the 
them/    I  should  apprehend,  that  these  said  B.,  which  said  representative  or  rep- 
are  two  perfectly  distinct  questions,  and  resentatives  ought  to  be  made  party  or 
that  a  plea  may  be  right  in  respect  to  parties  to  the  complainant's  said  bill,  as 
one,  and  bad  as  to  the  other.    The  plea  this  defendant  is  advised.    All  which  mat- 
at  law,  in  the  body  of  it,  states  the  par-  ters  and  things  this  defendant  avers  to  be 
ties  by  name,  who  have  been  omitted ;  true,  and  pleads  the  same  to  the  said  bill, 
and  the  case  in  Mosely  (Anon.  Mosely,  and  humbly  demands  the  judgment  of  this 
207),  though  not  a  decision,  goes  some  honorable  court ;  and  humbly  prays  to  be 
way  towards  showing,  that  tlie  plea  in  dismissed,  with  his  reasonable  costs,"  &c. 
equity  should  sUte  the  parties  omitted,         ^  Cooper,  £q.  PI.  281 ;  Mitf.  £q.  PL 
if  not  by  name,  as  in  Fawkes  v.  Pratt  by  Jeremy,  800,  801.    The  formal  begin- 
(1  P.  Wms.  603),  at  least  generally.    If  ning  of  an  answer  accompanying  a  plea, 
tliat  statement  be  necessary,  it   forms  is  as  follows :  "  And  this  defendant,  not 
part  of  the  body  of  the  plea,  which,  if  the  waiving  his  said  plea,  but  wholly  relying 
objection  raised  in  Merrewether  v.  Mel-  and  msisting  thereon,  and  in  aid  and  sup- 
lisli,  as  to  the  conclusion,  can  be  substan-  port  thereof,  for  answer  to  the  residue  of 
tiated,  may  still  be  defective  in  the  con-  the  complainant's  bill  not  herein  before 
elusion.    How  far  that  objection  is  sound,  pleaded  unto,  or  so  much  thereof  as  he, 
the  reader  must  decide,  as  it  merely  re-  this  defendant,  is  advised  is  in  anywise 
mains  to  add,  that  the  court,  after  blend-  material  and  necessary  for  him  to  make 
ing  the  two  questions,  held  the  plea  in  answer  to,  he  answereth  and  saith,  that," 
that  case  informal,  but  gave  leave  to  &c.  &c.     "And  he  denies  all  combina^ 
amend  it."    Beames,  PI.  in  Eq.  48-^1;  tion,"  &c.  &c.  &c.   Van  Hey th.  Eq.  Drafts. 
Merrewether  v.  Mellish,  13   Yes.   486.  440,442. 
The  following  form  is  given  in  Van  Hey-        *  Ibid. 

thuysen's  Equity  Draftsman,  p.  444, 445,        *  Mitf.  Eq.  PI.  by  Jeremy,  801 ;  Cooper, 

as  the  form  of   a  pure  negative  plea :  Eq.  PI.  231, 232. 
'*This  defendant,  by  protestation  to  all 
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§  697.  If  the  plaintiff  conceiyes  a  plea  to  be  defective  in  point 
of  form,  or  of  substance,  he  may  take  the  judgment  of  the  court 
upon  its  sufficiency.  And,  if  the  defendant  is  anxious  to  have  the 
point  determined,  he  may  also  take  the  same  proceeding.^  Upon 
argument  of  a  plea,  it  may  either  be  allowed  simply  ;  or  the  bene- 
fit of  it  may  be  saved  to  the  hearing ;  or  it  may  be  ordered  to  stand 
for  an  answer.^  In  the  first  place,  the  plea  is  determined  to  be  a 
full  bar  to  so  much  of  the  bill  as  it  covers,  if  the  matter  pleaded, 
with  the  averments  necessary  to  support  it,  are  true.^  If,  there« 
fore,  a  plea  is  allowed  upon  argument,  or  if  the  plaintiff  without 
argument  thinks  it,  although  good  in  form  and  substance,  not  true 
in  point  of  f aot ;  he  may  take  issue  upon  it,  and  proceed  to  disprove 
the  facts  upon  which  it  is  endeavored  to  be  supported.  For,  if 
the  plea  is,  upon  argument,  held  to  be  good ;  or  the  plaintiff  ad- 
mits it  to  be  so  by  replying  to  it ;  the  truth  of  the  plea  is  the  only 
subject  of  question  remaining,  so  far  as  the  plea  extends;  and 
nothing  but  the  matters  contained  in  the  plea,  as  to  so  much  of 
the  bill  as  the  plea  covers,  is  in  issue  between  the  parties.^  If, 
therefore,  issue  is  thus  taken  upon  the  plea,  the  defendant  must 
prove  the  facts  it  suggests.  If  he  fails  in  this  proof,  so  that,  at 
the  hearing  of  the  cause,  the  plea  is  to  be  no  bar,  and  the  plea 
extends  to  the  discovery  sought  by  the  bill,  the  plaintiff  is  not  to 
lose  the  benefit  of  that  discovery  ;  but  the  court  will  order  the  de- 
fendant to  be  examined  on.  interrogatories,  to  supply  the  defect. 
But,  if  the  defendant  proves  the  truth  of  the  matter  pleaded,  the 
suit,  so  far  as  the  plea  extends,  is  barred ;  even  though  the  plea  is 
not  good,  either  in  point  of  form  or  of  substance.^  Therefore,  where 
a  defendant  pleaded  a  purchase  for  a  valuable  consideration,  and 
omitted  to  deny  notice  of  the  plaintiff^s  title,  and  the  plaintiff  re- 
plied ;  it  was  determined,  that  the  plea,  although  irregular,  had 
been  admitted  by  the  replication  to  be  good ;  and  that  the  fact  of 
notice,  not  being  in  issue,  the  defendant,  proving  what  he  had 
pleaded,  was  entitled  to  have  the  bill  dismissed.^ 

»  Ibid.  *  Mitf.    Eq.    PI.    by  Jeremy,    802. 

s  Mitf.  Eq.  PI.  by  Jeremy,  801, 302 ;  Hughes  v.  Blake,  6  Wheat.  458. 
Ante»  §  698.  •  Mitf.  Eq.  PL  by  Jeremy,  801-808; 

s  Ibid.  Cooper,  Eq.  PI.  282, 238 ;  Harris  v.  Ingle- 

«  Mitf.  Eq.  PI.  by  Jeremy,  801,  802;  dew,  8  P.  Wms.  04,  95;  Bogardus  v. 

Hughes  V.  Blake,  6  Wheat.  458;  Bhode  Trinity  Church,  4   Paige,  178;    Ante> 

IsUnd  u.  Massachusetts,  14  Peters,  210,  §  662;  Post,  §  805,  806. 
257. 
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§  698.  If,  upon  ailment,  the  benefit  of  a  plea  is  saved  to  the 
hearing,  it  is  considered,  that  so  far  as  appears  to  the  coart,  it  may 
be  a  defence ;  but  that  there  may  be  matter  disclosed  in  evidence^ 
which  would  avoid  it,  supposing  the  matter  pleaded  to  be  strictly 
true  ;  and  the  court,  therefore,  will  not  preclude  the  question.^ 

§  699.  When  a  plea  is  ordered  to  stand  for  an  answer^  it  is 
merely  determined,  that  it  contains  matter,  which  may  be  a  de- 
fence, or  part  of  a  defence ;  but  that  it  is  not  a  full  defence ;  or^ 
that  it  has  been  informally  offered  by  way  of  plea ;  or  that  it  has 
not  been  properly  supported  by  an  answer,  so  that  the  truth  of  it 
is  doubtful.^  For,  if  a  plea  requires  an  answer  to  support  it,  upon 
argument  of  the  plea  the  answer  may  be  read  to  counterprove  the 
plea ;  ^  and  if  the  defendant  appears  not  to  have  sufSciently  sup- 
ported his  plea  by  his  answer,  the  plea  must  be  overruled,  or  or- 
dered to  stand  for  an  answer  only.*  A  plea  is  usually  ordered  to 
stand  for  an  answer,  where  it  states  matter,  which  may  be  a  de- 
fence to  the  bill,  although  perhaps  not  proper  for  a  plea,  or  infor* 
mally  pleaded.  But  if  a  plea  states  nothing  which  can  be  a  defence 
it  is  merely  overruled.^  If  a  plea  is  ordered  to  stand  for  an  answer 
it  is  allowed  to  be  a  sufficient  answer  to  so  much  of  the  bill  as  it 
covers,  unless,  by  the  order,  liberty  is  given  to  except.^  But  that 
liberty  may  be  qualified,  so  as  to  protect  the  defendant  from  any 
particular  discovery,  which  he  ought  not  to  be  compelled  to  make. 
And,  if  a  plea  is  accompanied  by  an  answer,  and  is  ordered  to  stand 
for  an  answer,  without  liberty  to  except,  the  plaintiff  may  yet  ex- 
cept to  the  answer,  as  insufficient  to  the  parts  of  the  bill,  not  cov- 
ered by  the  plea.^    If  a  plea,  accompanied  by  an  answer,  is  allowed, 

^  Mitf.Gq.  PI.  by  Jeremy,  808;  Cooper,  cacj  is  not  precluded  by  such  an  order, 

Eq.  PI.  233.    Mr.  Cooper  has  stated  the  but  only  the  mode  of  defence  has  been 

proposition  in  the  text  somewhat  more  at  determined  to  be  informal  and  improper." 

large.    "  When."  says  he,  "  the  benefit  Gilb.  For.  Rom.  64. 

of  a  plea  is  saved  to  the  hearing,  the  de-  »  Mitf.  Eq.  PI.  by  Jeremy,  808 ;  Op- 

cision  of  the  cause  does  not  rest  upon  cutt  v.  Onus,  8  Paige,  459, 

the  truth  of  the  matter  of  the  plea ;  but  '  Ante,  §  690. 

the  plaintiff  may  avoid  it  by  other  matter,  *  Mitf.  Eq.  PI.  by  Jeremy,  808 ;  Hild- 

which  he  isat  liberty  to  adduce.    But  if  yard  o.  Cressy,  8  Atk.  803. 

a  plea  is  ordered  to  stand  for  an  answer,  »  Mitf.  Eq.  PI.  by  Jeremy,  808. 

it  is  then  considered  merely  as  matter,  •  Mitf.  Eq.  PI.  by  Jeremy,  304 ;  Selloa 

which  msy  constitute  a  defence  in  whole  v.  Lewen,  8  P.  Wms.  289 ;  Maitland  p. 

or  in  part,  but  that  it  is  not  a  full  defence,  Wilson,  3  Atk.  814 ;   Orcutt  i^.  Orms, 

even  though  the  plaintiff  should  not  pro-  3  Paige,  469 ;   Leacraft  v.  Demprey,  4 

duce  new  matter  to  obviate  it.    At  least,  Paige,  124 ;   [Beall  v.  Blake,  10  Ga.  468.| 

the  discussion  of  the  question  of  the  effi-  7  Mitf.  Eq.  PL  by  Jeremy,  304. 
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the  answer  may  be  read  at  the  hearing  of  the  cause  to  counterproye 
the  plea.^  (a) 

§  700.  There  are  some  pleas  which  are  pleaded  with  such  cir- 
cumstances, that  their  truth  cannot  be  disputed ;  and  others,  being 
pleas  of  matter  of  fact,  the  truth  of  which  may  be  immediately 
ascertained  by  mere  inquiry,  it  is  usually  referred  to  one  of  the 
masters  of  the  court  to  make  the  inquiry.  These  pleas,  therefore, 
are  not  usually  argued.  Thus,  pleas  of  outlawry,  or  of  excommu- 
nication, being  always  pleaded  sub  sigillo^  the  truth  of  the  fact 
pleaded  is  ascertained  by  the  form  of  pleading ;  and  the  suit  is 
consequently  delayed,  until  the  disability  shall  be  removed ;  un- 
less the  plaintiff  can  show,  that  the  plea  is  defective  in  form ;  or, 
that  it  does  not  apply  to  the  particular  case ;  and  for  these  pur- 
poses he  may  have  the  plea  argued.^  Pleas  of  a  former  decree,  or 
of  another  suit  depending,  are  generally  referred  to  a  master  to 
inquire  into  the  fact ;  and  if  the  master  reports  the  fact  true,  the 
bill  stands  instantly  dismissed,  unless  the  court  otherwise  orders, 
fiut  the  plaintiff  may  except  to  the  master's  report,  and  bring  on 
the  matter  to  be  argued  before  the  court.  And  if  he  conceives 
the  plea  to  be  defective,  in  point  of  form,  or  otherwise,  independ- 
ent of  the  mere  truth  of  the  fact  pleaded,  he  may  set  down  the 
plea  to  be  argued,  as  in  the  case  of  pleas  in  general.^ 

§  701.  Pleas  also  may  in  some  cases  be  amended ;  as  where 
there  has  been  an  evident  slip  or  mistake,  and  the  material  ground 
of  defence  seems  to  the  court  to  be  good.  Yet  the  court  always 
expects  to  be  told,  precisely,  what  the  amendment  is  to  be,  and 
how  the  slip  happened,  before  it  will  allow  the  amendment  to 
take  place.  The  defendant  will  also  be  tied  down  to  a  short  time 
in  which  to  amend.^     And  in  a  case  in  which  a  plea  seemed  in- 

1  Mitf.  Eq.  PI.  by  Jeremy,  308,  304;  Wallii,  2   Bro.   Ch.   148,    147;    Merre- 

Cooper,  Eq.  PL  233 ;  Souzer  v.  De  Meyer,  wether  o.  Mellish,  18  Ves.  485, 489 ;  Mitf. 

2  Paige,  574 ;  Ante,  §  690.  Eq.  PI.  by  Jeremy,  281,  note ;  Id.  324, 

>  Mitf.  Eq.  PL  by  Jeremy,  804,  805.  note ;  [Crease  v.  Babcock,  10  Met.  525; 

*  Ibid.  Wood  V,  Strickland,  2  Yea.  &  B.  157] 

*  Cooper,  Eq.  PI.  234;    Newman  9. 

(a)  A  defendant  who  obtains  an  order  Hmiter  v.  Nockolds,  2PhiU.  540, 548.  But 

for  time  to  answer,  may  put  in  a  plea,  if  a  plea  has  been  overruled,  with  leave  to 

even  to  the  diFability  of  the  plaintiff,  if  put  in  an  answer,  the  defendant  cannot 

he  has  not  before  pleaded  ;    for,  says  file  a  second  plea  coupled  with  an  an- 

Lord  Cottenham,  the  word  "answer"  swer,  without   special  leave   of  court, 

embraces  every  defence  which  a  defend-  McKewan  v,  Sanderson,  L.  K   16  £^ 

ant  may  make,  except  demurring  alone.  816. 
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capable  of  amendment»  the  defendant  had  leave  to  withdraw  his 
plea,  and  to  plea  de  novoy  in  a  fortnight.^  Where  a  plea  is  clearly 
good  in  substance,  but  is  objectionable  in  point  of  form,  as  not 
concluding  either  in  bar,  or  otherwise,  leave  will  sometimes  be 
given  to  amend  the  plea.^ 


CHAPTER  XIV. 

PLEAS  TO  BELIEF. 

§  702.  Havinq  stated  these  considerations  applicable  to  pleas 
in  general,  we  shall  now  proceed  to  the  examination  of  the  differ- 
ent sorts  of  defences,  which  either  may  be  or  must  be,  insisted 
upon  by  way  of  plea.  We  have  already  had  occasion  to  notice, 
that  some  matters  of  defence  can  only  be  taken  by  demurrer ; 
some  only  by  plea;  others,  again,  only  by  answer;  and  others 
again,  may  be  taken  in  either  mode,-  where  they  go  to  the  very 
substance  of  the  bill,  and  the  equity  asserted  in  it.^  « 

§  703.  In  our  subsequent  inquiries  respecting  the  different  kinds 
of  defences,  which  may  be  taken  by  plea,  the  same  method  will 
be  observed,  as  has  been  already  pursued  in  r^ard  to  demurrers.^ 
In  the  first  place,  then,  we  shall  consider  the  appropriate  pleas,  as 
matters  of  defence,  to  original  bills ;  and  next,  those  to  bills  not 
original. 

§  704.  Original  bills,  so  far  as  the  present  inquiries  are  con* 
cerned,  are  either  bills  praying  for  relief,  or  bills  not  praying  for 
relief.  A  plea  may  either  be  to  the  relief,  or  to  the  discovery,  or 
to  both.  If  the  plea  is  good  to  the  relief,  it  is  (as  we  have  already 
seen)  held  in  England  (perhaps  it  is  or  may  be  different  in 
America*)  to  be  good  to  the  discovery  also  by  the  bill;  in  like 
manner  as  a  demurrer,  which  is  good  to  the  relief,  is  held  to  be 
good  to  the  discovery.^  If,  however,  instead  of  a  plea  to  the  relief 
and  discovery  in  such  a  case,  the  defendant  puts  in  a  plea  to  the 

1  Ibid.  «  Ante,  §  440,  446. 

s  Ibid.  ft  Ante,  §  812,  441 ;  Post,  §  751,  note. 

s  Ante,  §  439,  668,  note,  647;  Mitf.         <  Ante,  §  312  and   note,  646,  646; 

Eq.  PL  bjr  Jeremj,  2S8,  284  ;  Cooper,  Cooper,  Eq.  PI.  117,  236. 
Eq.  PI.  285 ;  Cozine  o.  Graham,  2  Paige, 
177. 
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relief  only,  he  professes  that  he  will  give  the  discovery,  and  he 
must  give  it.^  . 

§  705.  First,  then,  let  us  consider  those  pleas,  which  constitute 
an  appropriate  defence  to  bills  for  relief.  These  may  be  divided 
into  four  kinds.  (1.)  Pleas  to  the  jurisdiction ;  (2.)  Pleas  to  the 
person ;  (3.)  Pleas  to  the  frame  or  form  of  the  bill;  (4.)  Pleas 
in  bar  to  the  bill.^ 

§  706.  Those  pleas,  which  are  commonly  termed  pleas  to  the 
jurisdiction  of  the  court,  do  not  dispute  the  rights  of  the  plaintiff 
in  tihe  subject-matters  of  the  suit,  or  that  they  are  fit  objects  of 
the  cognizance  of  a  court  of  equity ;  but  simply  assert,  that  the 
court  of  chancery  is  not  the  proper  court  to  take  cognizance  of 
those  rights.^  Pleas  to  the  person  of  the  plaintiff,  also,  do  not 
dispute  the  validity  of  the  rights,  which  are  made  the  subject  of 
the  suit ;  but  they  object  to  the  plaintiff,  that  he  is  by  law  dis- 
abled to  sue  in  a  court  of  justice;  or  that  he  cannot  institute  a 
suit  alone ;  or,  that  he  is  not  the  person  he  pretends  to  be ;  or, 
that  he  does  not  sustain  the  character  he  assumes.^    Pleas  in  bar 

1  King  r.  Heming,  9  Sim.  69.  the  consequence  of  that  distribution  has 
*  Mr.  Beames  (PL  in  £q.  58)  has  been,  that  some  pleas  in  equity,  which 
proposed  a  similar  classification.  "  We  unquestionably  could  not,  with  propriety, 
should  observe, "  says  he,  "  that  pleas  in  be  described  as  falling  under  either  of 
equity  hare  generally  been  classed  under  these  three  heads,  have  been  thrust  into 
three  lieads :  Ist,  to  the  jurisdiction ;  one  or  other  of  them.  In  the  present 
2dly,  to  the  person  of  the  plaintiff  or  de-  work,  therefore,  although  the  three  heads, 
fendant;  and  8dly,  in  bar;  whilst  pleas  under  which  pleas  have  been  generally 
at  law  have  been  usually  arranged  un-  arranged,  will  be  adopted  as  classes  of 
der  five  heads:  1st,  to  the  jurisdiction  ;  distribution,  another,  or  fourth  class,  will 
2dly,  to  the  person  of  the  plaintiff  or  be  added  to  them,  namely,  of  pleas  not 
defendant ;  8dly,  to  the  count ;  4thly,  to  properly  falling  under  any  of  those  three 
the  writ ;  and  5thly,  in  bar,  or  to  the  heads,  and  which,  for  the  sake  of  dis- 
'  action.  And,  as  each  subsequent  plea  tinction,  may  be  termed  pleas  to  the  bill. 
at  law  abandons  the  preceding  plea,  if  And  as  such  pleas  to  the  bill  are  both 
the  order  of  pleading  be  inverted,  the  analogous  and  equivalent  to  pleas  in 
defendant  loses  the  advantage  of  the  plea,  abatement  at  law,  they  will  be  discussed 
which  he  had  an  anterior  right  to ;  for  after  pleas  to  the  person,  and  previously 
ordine  placitandi  tervato,  servatur  et  jus.  to  pleas  in  bar  to  the  relief.*'  Lord  Redes- 
It  is  not,  perhaps,  absolutely  necessary  dale  has  included  the  last  two  classes 
to  consider,  whether  there  are  any  pleas  under  the  head  of  pleas  in  bar.  (Mitf. 
in  equity  which  correspond  in  strictness  Kq.  PI.  by  Jeremy,  219,  220.)  But  Mr. 
with  pleas  to  the  count,  or  pleas  to  the  Beames's  division  is  manifestly  more  cor- 
writ,  or  whether  there  are  not  some  de-  rect. 

murrers  in  equity,  which  are  analogous         *  Mitf  £q.  PI.  by  Jeremy,  221;  Beames, 

in  principle  to  such  pleas  at  law.    But  PI.  in  Eq.  56-60. 
the  distribution  of  all  pleas  in  equity,  just         *  Ibid, 
alluded  to,  is  certainly  not  correct ;  and 
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are  commonly  described  (as  has  been  already  su^ested)  as  allegar 
tions  of  foreign  matter,  whereby,  supposing  the  bill,  as  far  as  it  is 
not  contradicted  to  be  true ;  yet  the  suit,  or  the  part  of  it  to  which 
the  plea  extends,  is  barred.^  This  description  is  plainly  applica- 
ble only  to  what  are  called  pure  pleas.  In  our  subsequent  inqui- 
ries, the  other  class  of  pleas  in  bar  (pleas  not  pure)  will  be  equally 
included.* 

§  707.  This  classification  of  pleas  bears  a  strong  analogy  to  that 
which  is  known  in  the  civil  law.  In  that  law,  exceptions  (the 
nature  and  definition  of  which  have  been  already  stated  ')  were 
commonly  divided  into  two  kinds,  dilatory  and  peremptory. 
^'  Exceptiones  aut  perpetuas  et  peremptoriad  sunt,  aut  temporales  et 
dilatoriffi."  Peremptory  exceptions  were  a  perpetual  bar.  "  Per- 
petuse  atque  peremptorise  sunt,  quae  semper  locum  habent  nee 
evitari  possunt."  *  Dilatory  exceptions  were  those  which  were 
temporary  in  their  nature  and  operation.  ^^  Temporales  atque  di- 
latoriaB  sunt,  quae  non  semper  locum  habent,  sed  evitari  possunt.'*  ^ 
But  the  more  exact  division  of  exceptions  is  into  three  kinds: 
(1.)  declinatory,  corresponding  to  our  pleas  to  the  jurisdiction ; 
(2.)  dilatory,  corresponding  to  our  pleas  to  the  person ;  and  (8.)  per- 
emptory, corresponding  to  our  pleas  in  bar;  guoe  perimunt  jta 
actoriafi  The  two  former  were  always  put  in  before  the  suit  was 
put  in  contestation,  ante  litem  contestaiam  ;  for  they  were  before 
the  prsetor,  as  reasons,  why  he  should  not  proceed  in  the  cause  to 
assign  judges  for  its  decision.*^ 

§  708.  All  declinatory  and  dilatory  pleas  in  equity  are  properly 
pleas,  if  not  in  abatement,  at  least  in  the  nature  of  pleas  in  abate- 
ment ;  and,  therefore,  in  general,  the  objections,  founded  thereon, 
must  be  taken  ante  litem  conteBtatam  by  plea,  and  are  not  avail- 
able by  way  of  answer,  or  at  the  hearing.^    And  it  has  been  said* 

1  Mitf.  Eq.  PI.  by  Jeremy,  221.  per  rem,  de  qoA  a^tur,  perimunt.    Tem- 

*  Wigram  on  DiscoTery,  Ist  ed.  85,  porales,  atque  dilatoriae  sunt,  qu»  ad 
87,  40,  45,  60 ;  Id.  2d  ed.  57-78.  tempus  nocent,  et  temporis  dilationem 

s  Dig.  Lib.  44.  tit.  1,  I.  2 ;  Ante,  §  tribuunt."    Juat  Inst  Lib.  4,  Ut  18,  §  8- 

660.  10. 

«  Ibid.  1;  3 ;  Ante,  §  660.  •  Gilb.  For.  Rom.  50,  58 ;  Yoet  ad 

*  Dig.  Lib.  44,  tit.  1,  1.  8.  In  the  Pand.  Lib.  44,  tit  1,  §  4 ;  Beames,  PL  in 
Institutes  we  have   similar  definitions.  £q.  66,  67. 

"  Appellantur   autem    exceptiones   aliao  ^  Gilb.  For.  Rom.  60,  63 ;  Pothier, 

pepetusB  et  peremptorise ;  alie  temporales  Pandect.  Lib.  44,  tit  1,  note  (10),  and 

et  dilatorisB.    PerpetusB  et  peremptoriiB,  the  passages  there  cited. 

qusB  semper  agentibus  obstant,  et  sem-  *  8ee  Gilb.  For.  Rom.  60, 51,  58,  54  ; 
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that  pleas  of  these  several  kinds  may  be  successiyely  pleaded,  one 
after  another,  in  their  proper  order  f  that  is  to  say:  first,  declina- 

Be«me8,  PI.  in  £q.  65-^7.  Mr.  Beames  of  the  prooeia,  rather  than  deny  the  canse 
{Fl  in  £q.  67-^0),  speaking  of  plea«  in  of  action ;  the  latter  dispute  the  very 
equity  of  a  declinatory  and  dilatory  na-  cause  of  action  itself/  It  is  impossible 
ture,  says :  **  In  the  Practical  Register,  to  read  this  passage,  without  perceiv- 
a  plea  to  the  person  is  called  a  plea  in  ing  how  perfectly  applicable  it  is  to 
abatement  in  equity ;  on  which  it  has  pleas  in  equity,  and  how  strongly  appro- 
been  remarked,  that  the  propriety  of  this  priate,  as  marking  the  distinction  be- 
has  been  much  doubted,  referring  to  the  tween  pleas  to  the  jurisdiction,  t^  the 
passage  in  Mr.  Vese^^'s  Reports.  It  is  person,  and  the  bill,  and  pleas  in  bar. 
there  stated,  'that  tlie  distinction  be-  The  three  former  classes,  whilst  ttiey 
tween  pleas  in  abatement,  and  pleas  in  question  the  propriety  of  the  particular 
bar,  was  very  little  known ;  and  that  remedy,  or  the  suit,  tacitly  concede  the 
Lord  Thuriow  had  said,  lie  did  not  know  existence  of  a  cause  of  suit  But  the 
what  a  plea  in  abatement  in  equity  was.'  latter  dispute  the  very  canse  of  suit  itself. 
The  Practical  Register  certainly  uses  the  That  the  mere  term,  plea  in  abatement, 
term  plea  in  abatement,  as  a  term  well  as  contradistinguished  to  the  term,  plea 
known  in  equity ;  and  it  occurs  in  a  m  bar,  is  not  of  that  familiar  phrase- 
number  of  other  books,  some  of  which  ology  in  courts  of  equity,  or  in  books  re- 
are  of  considerable  reputation.  Lord  lating  to  their  pleadings,  as  it  is  at  law, 
Hardwicke,  in  the  passages  we  have  just  may  easily  be  conceded.  But  that,  sub- 
quoted,  uses  it  as  familiar  to  his  hearers,  stantially  speaking,  pleas  in  abatement 
The  Attorney  General,  in  the  anony-  are  known  in  equity,  as  well  as  at  law, 
mous  case  in  Mosely  (207),  employs  it  in  cannot,  I  tliink,  successfully  be  disputed, 
a  simibir  manner.  And,  what  is  more  Itmay  be  said,  that  at  best,  this  is  a  mere 
remarkable.  Lord  Thuriow  himself  re-  dispute  about  terms ;  and  that  no  mate- 
peatedly  uses  the  term  '  plea  in  abate-  rial  advantage  in  the  elucidation  of  the 
ttient,'  in  contradistinction  to  a  plea  in  subject  can  be  derived  from  ascertain- 
bar,  in  the  cases  of  Newman  v.  Wallis  (2  ing,  whether,  pleas  in  abatement  in  their 
Bro.  C.  C.  143),  and  Gun  v.  Prior  (For-  strict  sense,  or  pleas  in  the  nature  of 
rest,  88),  and  acknowledges,  as  strongly  pleas  in  abatement,  are  known  in  equity. 
as  language  can  acknowledge,  the  strong  Perhaps,  that  is  not  quite  so  clear.  But 
lines  of  distinction  between  them.  It  it  is  always  of  service  to  encourage  a  free 
has  been  said,  that  a  plea  in  equity  to  the  spirit  of  inquiry,  especially  upon  the  sub- 
person  is  more  properly  in  the  nature  of  ject  of  pleas  in  equity,  concerning  which 
a  plea  in  abatement.  It  is  not  necessary  so  much  still  remains  to  be  elucidated, 
to  discuss  this  distinction ;  but  it  may  that  it  may  be  said  of  them.  Maxima  pars 
merely  be  remarked,  that  Lord  Redes-  eorum,  guas  scimuSf  est  minima  eorum  quce 
dale  (Mitf.  Tr.  188,  189),  in  speaking  of  ignoramus.  Thirdly,  those  pleas  in  equity, 
certain  pleas  to  the  person,  describes  which  will  be  distinguished  in  the  pres- 
them,  not  as  pleas  in  the  nature  of  pleas  ent  work  by  the  term,  pleas  to  the  bill, 
in  abatement,  but  as  pleas  in  abate-  do  not  dispute  the  validity  of  the  right 
ment  of  the  suit  If  it  be  necessary  to  made  the  subject  of  the  suit;  nor  contend, 
add  any  thing  more  on  this  subject,  it  that  generally,  the  court  has  not  juris- 
may  be  observed,  that  in  a  work  on  diction  over  it,  nor  allege,  that  the  plain- 
pleading  at  law,  pleas  are  thus  described  :  tiff  is  under  any  disability  to  sue,  but 
'  Pleas  are  of  two  sorts,  in  abatement  assert,  that  the  suit,  as  it  appears  on  the 
and  in  bar  :  the  former  question  the  pro-  record,  is  defective  to  answer  the  pur- 
priety  of  the  remedy,  or  legal  sufficiency  poses  of  justice,  or  ought  not,  for  some 
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tory  pleas ;  secondly,  dilatory  pleas ;  and,  thirdly,  pleas  in  bar.^ 
For,  it  has  been  said,  that  although  no  man  shall  be  permitted  to 
plead  two  dilatories  at  several  times,  nor  several  bars ;  because  he 
may  plead  them  all  at  once ;  yet,  after  a  plea  to  the  jurisdiction, 
he  may  be  admitted  to  plead  in  bar ;  because  it  is  consistent 
with  those  pleas  to  plead  in  bar  at  the  same  time.^ 

§  709.  In  the  consideration  of  demurrers  to  bills  of  relief,  we 
have  had  occasion  to  treat  of  most  of  the  objections,  which  may 
be  taken  as  a  defence  by  way  of  plea,  whether  they  are  declina- 
tory, or  dilatory,  or  peremptory.  It  has  been  remarked,  that  the 
objections  to  the  relief  sought  by  an  original  bill,  which  can  be 
taken  advantage  of  by  way  of  plea,  are  nearly  the  same  as  those 
which  may  be  the  object  of  demurrer.  But  they  are  rather  more 
numerous ;  because  a  demurrer  can  extend  to  such  only  as  appear 
on  the  face  of  the  bill  itself ;  whereas  a  plea  generally  proceeds 
on  other  matter.^  Our  observations,  therefore,  upon  the  various 
kinds  of  pleas,  will  generally  be  brief,  dwelling  only  upon  those, 
which  are  either  peculiar  to  this  mode  of  defence,  or  which  re- 
quire more  full  explanations,  than  have  been  already  given.^ 

§  710.  First;  As  to  pleas  to  the  jurisdiction.  These  may  be 
arranged  under  four  heads:  (1.)  That  the  subject-matter  of  the 
bill  is  not  within  the  cognizance  of  any  municipal  court  of  justice. 
(2.)  That  it  is  not  within  the  jurisdiction  of  a  court  of  equity. 
(3.)  That  some  other  court  of  equity  is  invested  with  the  proper 
jurisdiction.  (4.)  That  some  other  court  possesses  the  proper 
jurisdiction. 

§  711.  The  first  head  does  not  require  any  illustration  beyond 
what  has  been  already  stated  under  the  head  of  demurrers  upon 
the  same  ground.*^  Ordinarily,  indeed,  an  objection  of  this  sort 
must  be  taken  by  demurrer,  if  it  is  apparent  upon  the  face  of  the 

other  reason,  to  proceed.    When  these  and  thinks  its  true  meaning  indistinct, 

pleas  are  discussed,  it  will  be  seen,  that  Beames,  PI.  in  Eq.  14,  16.    It  is  certain, 

they  are  strictly  analogous  to  pleas  in  that,  without  the  leaye   of  the  court, 

abatement  at  law,  and  correspond  to  the  double  pleas  in  bar  are  nerer  allowed ; 

excepthnes    dilatoria    of    the    civilians."  although  the  practice  of  allowing  them 

See  also  Cooper,  Eq.  PI.  236,  287.  by  the  court  in  special  cases,  seems  now 

1  Pothier(fi6i«4pra)  says:  "DilatorisB  established.  Kay  r.  Marshall,  1  Keen, 
(exceptiones)  usque  ad  litem  contesU-  190, 197 ;  Ante,  §  657,  note ;  Wyatt,  Pr. 
tionem  duntaxet  possunt  opponi."  Reg.  325. 

2  Cooper,  Eq.  PI.  226,  227,  237 ;  Ante,         »  Mitf.  Eq.  PI.  by  Jeremy,  220. 
§  647.     See   Saltus  v.  Tobias,  7  Johns.         «  Ante,  §  467-544. 

Ch.  214,  216.    Mr.  Beames  doubts  the         »  Ante,  §  468-472. 
propriety  of  the  doctrine  in  this  passage, 
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bill,  and  it  cannot  be  taken  by  plea.^  But  if  the  bill  should  be 
80  framed,  as  not  to  present  the  objection,  it  might  doubtless 
then  be  taken  by  plea.  But  in  such  a  case,  the  plea  would, 
properly  speaking,  be  a  plea  in  bar,  and  not  technically  a  plea  to 
the  jurisdiction;  the  distinguishing  feature  of  the  latter  being, 
that  it  points  out  some  other  court,  which  possesses  jurisdiction, 
and  does  not  deny  jurisdiction  to  all  municipal  courts.^ 

§  712.  In  regard  to  the  second  head,  it  may  be  stated,  that  the 
general  objects  of  the  jurisdiction  of  a  court  of  equity  have  been 
already  discussed  in  the  former  commentaries  on  equity  jurispru- 
dence ;  and  the  manner,  in  which  a  want  of  jurisdiction  is  to  be 
taken  advantage  of,  when  it  appears  on  the  face  of  the.  bill,  has 
also  been  fully  considered  in  the  chapter  on  demurrers.^    When 

^  Ante,  §  453,  647.  situation,  the  contracts  are  not  the  sub. 

s  Cooper,  £q.  PI.  287-280 ;  Nabob  of  ject  of  an  action.  The  plea,  therefore,  as 
Arcot  9.  East  India  Co.  8  Bro.  Ch.  292 ;  I  take  it,  is  a  plea  in  bar,  not  a  plea  to  the 
B.  c.  1  Yes.  Jr.  871.  In  this  case  a  plea  jurisdiction  of  a  particular  court,  but  of 
to  the  jurisdiction  was  put  in,  stating  all  courts.  And  a  plea  to  the  jurisdio- 
that  the  subject-matter  was  not  cogniz-  tion  of  aU  courts,  I  take  to  be  absurd,  and 
able  in  any  municipal  court  of  justice,  repugnant  in  terms.  Even  if  the  bill 
On  that  occasion.  Lord  Thurlow  said  :  had  stated  all  the  case,  on  which  the  ar* 
"  In  a  greneral  view  of  the  plea,  it  is  gument  on  the  side  of  the  defendant 
perfectly  new.  It  is  stated  to  be  a  plea  relies,  and  had  brought  it  to  be  that  spe- 
to  the  jurisdiction  of  the  court  But  it  cies  of  treaty,  which  the  law  ought,  for 
differs  from  a  plea  to  the  jurisdiction,  some  reasons,  to  pronounce  impracticable 
in  all  the  particulars,  by  which  those  to  be  executed  by  courts  of  municipal 
pleas  have  been  described;  because  (as  it  jurisdiction ;  it  amounts  to  no  more  than 
has  been  truly  observed)  it  is  impossi-  saying  that,  from  the  matter  of  the  action 
ble  to  plead  to  the  jurisdiction  of  any  itself,  Ex  tali  facto  non  oritur  actio,*'  See 
particular  court,  without  giving  anotlier  Beames,  PI.  in  Eq.  78,  74. 
remedy  to  the  party  in  some  other  court.  *  Ante,  §  472-486.  See  also  Beames, 
Now  this  plea  says,  expressly,  that  the  PI.  in  Kq.  68-87 ;  Mitf.  Eq.  PI.  by  Jeremy, 
party  has  no  remedy  in  any  court  of  mu-  111-151.  [Although  the  more  common 
nicipal  jurisdiction  whatever.  I  take  it,  mode  of  raising  a  question  to  the  juria- 
therefore,infact,tobeapleainbar;  as  if  it  diction  of  a  court  of  equity  is  by  plea, 
had  been  said,  Er  tali  facto  actio  non  oritur;  setting  forth  the  precise  grounds  of  the 
as  if  it  had  been  gratuitous,  or  honorary,  exception,  that  is  not  always  required, 
or  of  that  species  of  contract  upon  which  Where  all  the  necessary  facts  appear 
an  action  does  not  arise.  And  if  it  had  upon  the  bill  or  other  pleadings  already 
been  necessary,  from  the  form  of  the  in  the  case  on  the  part  of  the  plaintiff,  it 
bill,  to  have  brought  into  the  view  of  the  is  competeht  for  the  defendant  to  raise 
court,  that  it  was  a  demand  of  that  de-  the  question  whether  the  court  ought  to 
scription,  the  plea  would  have  been  a  exercise  jurisdiction  in  the  suit,  either  by 
plea  in  bar  to  the  action.  And  here  the  demurrer  or  plea,  and  he  is  not  obliged 
whole  argument  tends  to  the  same  end ;  either  to  wait  till  the  hearing,  or  to  move 
that,  considering  the  situation  of  the  par-  to  stay  the  proceedings  in  the  suit.  Mar- 
ties,  and  the  contract  that  has  been  tin  v,  Powning,  L.  R.  4  Ch.  856.] 
entered  into,  as  having  reUtion  to  that 
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the  want  of  jurisdiction  does  not  appear  on  the  face  of  the  bill,  it 
seems  to  be  the  proper  function  of  a  plea  to  bring  it  before  the 
court. 

§  718.  A  case,  which  is  not  really  such  as  will  give  a  court  of 
equity  jurisdiction,  cannot  easily  be  so  disguised  in  a  biU  as  to 
avoid  a  demurrer.  But  there  may  be  instances  to  the  contrary ; 
and  in  such  cases  it  should  seem,  that  a  plea  of  the  matter  neces- 
saiy  to  show,  that  the  court  has  not  jurisdiction  of  the  subject, 
although  perhaps  unavoidably,  in  some  degree,  a  n^ative  plea, 
would  hold.^  Thus,  if  the  jurisdiction  were  attempted  to  be 
founded  on  the  loss  of  an  instrument,  where,  if  the  defect  arising 
from  this  supposed  ^accident,  had  not  happened,  the  courts  of 
ordinary  jurisdiction  could  completely  decide  upon  the  subject ; 
perhaps  a  plea,  showing  the  existence  of  the  instrument,  and  that 
it  was  in  the  power  of  the  plaintiff  to  obtain  a  production  of  it, 
ought  to  be  allowed,  although  instances  of  this  sort  of  plea  may 
not  occur  in  practice.*  For  it  seems  highly  unreasonable,  that  a 
plamtiff,  by  alleging  a  falsehood  in  his  bill,  should  be  permitted 
to  involve  a  defendant  in  the  expense  of  a  suit  in  equity,  although 
the  bill  may  finally  be  dismissed  at  the  hearing  of  the  cause,  if 
the  defendant  answers  the  case  made  by  it,  and  enters  into  his 
defence  at  large.^ 

§  714.  In  regard  to  the  third  head,  it  may  be  remarked,  that, 
although  the  subject  of  a  suit  may  be  within  the  jurisdiction  of  a 
court  of  equity ;  yet  if  the  court  of  equity,  in  which  the  suit  is 
brought,  is  not  the  proper  jurisdiction,  the  defendant  may  plead 
the  matter,  which  deprives  the  court  of  jurisdiction,  and  shows 
to  what  other  court  the  jurisdiction  belongs ;  and  upon  this 
ground  he  may  demand  the  judgment  of  the  court,  whether  he 

1  Mitf.  Eq.  PI.  by  Jeremy,  222.  of  a  suit  from  the  ordinary  courts  to  a 
«  Mitf.  Eq.  PI.  by  Jeremy,  222,  223;  court  of  equity.  And,  indeed,  the  guard 
Armitage  v.  Wadsworth,  1  Mad.  189,  put  upon  cases  of  this  kind,  by  requiring 
195;  Cooper,  Eq.  PL  288,  289.  Lord  tlie  affidavit  of  the  plaintiff  of  the  truth  of 
Redesdale,  in  his  text,  p.  228,  adds :  ''  No  the  matter  which  lie  alleges  by  his  bill  to 
authority,  however,  occurs  to  support  support  the  jurisdiction  of  the  court,  is 
such  a  plea ;  and  as  there  is  little  dispo-  likely  to  prevent  any  abuse  upon  this 
sition  in  the  courts  of  equity  to  counte-  head."  But  in  Armitage  v.  Wadsworth, 
nance  those  defences,  which  tend  to  pre-  1  Mad.  195,  the  doctrine  of  Lord  Redes- 
vent  the  progress  of  a  suit  to  a  hearing  in  dale,  in  the  text,  was  recognized,  and 
the  ordinary  way,  whatever  the  expense  applied  to  an  analogous  case, 
of  the  proceeding  may  be,  it  would  hardly  ^  Mitf.  Eq.  PI.  by  Jeremy,  222,  223; 
be  prudent  to  endeavor  thus  to  put  a  stop  Armitage  v.  Wadsworth,  1  Mad.  189, 195; 
to  an  attempt  to  transfer  the  jurisdiction  Cooper,  Eq.  PI.  238,  289. 
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«hall  be  compelled  to  answer  the  bill.i  Pleas  of  this  nature  arise 
in  England  principally,  where  the  suit  is  brought  for  land  within 
a  county  Palatine ;  or  where  the  defendant  claims  the  priyilege 
of  a  university,  or  other  particular  jurisdiction.^ 

§  715.  Where  the  suit  is  brought  in  a  superior  court  of  general 
equity  jurisdiction,  nothing  will  be  intended  to  be  out  of  its 
jurisdiction,  except  what  is  shown  to  be.  It  is  requisite,  there- 
fore, in  a  plea  to  the  jurisdiction  of  the  court  to  allege,  that  the 
court  has  not  jurisdiction  of  the  subject,  and  to  show  by  what 
means  it  is  deprived  of  jurisdiction.'  It  is  likewise  necessary  to 
show  what  court  has  jurisdiction.  If  the  plea  does  not  properly 
set  forth  these  particulars,  it  is  bad  in  point  of  form.  In  point  of 
substance,  it  is  necessary  to  entitle  the  particular  jurisdiction  to 
exclusive  cognizance  of  the  suit,  that  it  should  be  able  to  give  a 
complete  remedy.*  A  plea,  therefore,  of  privilege  of  the  University 
of  Oxford  to  a  bill  for  a  specific  performance  of  an  agreemlent  touch* 
ing  lands  in  Middlesex,  was  overruled ;  for  the  university  court 
could  not  give  complete  relief.^  And  if  a  suit  is  instituted  against 
different  persons,  some  of  whom  have  privil^e,  and  some  not ;  or 
if  one  defendant  is  not  amenable  to  the  particular  jurisdiction ; 
a  plea  will  not  hold.^  So,  if  there  is  a  particular  jurisdiction, 
and  yet  the  parties,  who  are  to  litigate  any  question,  are  both 
resident  within  the  jurisdiction  of  the  Court  of  Chancery,  a  plea 
to  the  jurisdiction  will  not  be  sustained.^  Thus,  upon  a  bill  con* 
ceming  a  mortgage  of  the  Island  of  Sarke,  but  the  mortgagor 
and  the  mortgagee  residing  in  England,  the  Court  of  Chancery 
will  hold  jurisdiction  of  the  cause  ;  for  a  court  of  equity  agit  in 
personam.^  So,  where  the  court  may  not  have  jurisdiction  to 
give  relief,  it  may  yet  entertain  a  bill  for  a  discovery  in  aid  of 

^  Mitf.  £q.  PI.  by  Jeremy,  228.  bill,  that  another  court  of  eqnity  has  the 
'  Mitf.  £q.  PI.  by  Jeremy,  228,  224 ;  proper  jurisdiction,  the  defendant  may 
Cooper,  £q.  PI  289,  240 ;  Beames,  PI.  in  demur,  though  such  demuirers  are  very 
£q.  79-87;   Ante,  {  486.     Mr.  Cooper  rare,  because  the  objection  can  hardly 
(Eq.  PI.  240)  says :  "  It  was  formerly  the  sufficiently  appear  on  the  bill,  and  there- 
rule,  that  a  defendant  could  not  demur,  fore  must  be  pleaded." 
because  the  Jurisdiction  was  in  another        >  Mitf.  £q.  PI.  by  Jeremy,  224,  226. 
.   court  of  equity  ;  for  a  demurrer  is  always         *  Ibid. 
in  bar,  and  goes  to  the' merits  of  the  case ;         *  Ibid, 
and  therefore  that  it  was  informal  and         *  Ibid. 

improper  in  that  respect ;  but  that  the         ?  Mitf.  Eq.  PI.  by  Jeremy,  224,  225. 
defendant  should  always  plead  to  the         *  Mitf.  £q.  PI.  by  Jeremy,  224,  226 ; 

jurisdiction.    But  it  has  been  since  laid  Beames,  PI.  in  Eq.  88, 89, 91-94  :  Cooper, 

down,  that  if  it  appears  on  the  face  of  the  £q.  PL  241-243 ;  Ante,  $  4^7,  488. 
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the  court,  which  can  give  relief,  if  the  same  discovery  cannot  be 
there  obtained ;  as  if  the  jurisdiction  be  in  the  King  in  Council, 
where  the  defendant  cannot  be  compelled  to  answer  upon  oath.^ 

§  716.  In  regard  to  the  fourth  head,  it  is  to  be  observed,  that 
courts  of  equity  have  no  jurisdiction,  where  by  the  constitution  or 
laws  of  the  country  the  subject-matter  is  exclusively  appropriated 
to  some  other  court  of  justice,  or  to  some  other  special  tribunal. 
Thus,  for  example,  courts  of  equity  have  generally  no  jurisdiction 
in  cases,  which  ordinarily  belong  to  the  jurisdiction  of  courts  of 
common  law ;  or  to  the  ecclesiastical  courts  ;  or  to  the  courts  of 
Admiralty  or  Prize.^  If  the  objection  is  apparent  on  the  bill, 
it  may  be  taken  by  demurrer ;  if  not  apparent,  it  may  be  taken 
by  plea.* 

§  717.  So,  courts  of  equity  have  no  jurisdiction,  where  the  sub* 
ject-matter  in  dispute  is  chambers  in  an  Inn  of  Court,  the  juris- 
diction being  in  the  Benchers.^  But  although  the  property  in 
chambers  in  an  Inn  of  Court  cannot  be  made  the  subject  of  a  suit 
in  the  Court  of  Chancery,  or  indeed,  in  any  court,  yet  a  plea  to  the 
jurisdiction  in  such  case  will  be  good ;  because  the  proper  juris- 
diction can  be  pointed  out  by  the  plea.  Thus,  where  a  bill  was 
filed  for  the  specific  performance  of  an  agreement  stated  in  the  bill, 
relative  to  the  renewal  of  a  grant  of  chambers  in  Gray's  Inn ;  a 
plea,  that  Gray's  Inn  is  a  voluntary  society,  governed  by  Benchers, 
subject  to  an  appeal  to  the  judges,  was,  upon  argument,  held  a  good 
plea,  and  allowed  accordingly ;  although  it  was  admitted,  that  there 
was  no  instance  of  any  of  the  courts  exercising  jurisdiction  over 
the  property  or  discipline  of  the  Inns  of  Court.^ 

§  718.  Similac  to  a  plea  to  the  jurisdiction  is  the  case  of  a  plea 
to  an  information,  charging  an  undue  election  of  a  fellow  of  a  col- 
lege in  one  of  the  universities,  "  That  by  the  statutes,  the  visiter 
of  the  college  ought  to  determine  all  controversies  concerning  elec- 
tions of  fellows,  and  that  such  controversies  ought  not  to  be  deter- 
mined elsewhere."  ®    But  the  extent  of  the  visiter's  authority  must 

1  Mitf.  Eq.  PI.  by  Jeremy,  224,  226.  low  in   Cunningham  v,   Wegg,  2  Bro. 

«  Beames,  PL  in  Eq.  76-78;  Ante,  Ch.  241,  will  be  found  at  large  in  Mr. 

§  490-492.  Beames'a  PL  in  Eq.  Appendix,  p.  824- 

»  Ante,  §  711.  828. 

*  Beames,  PL  in  Eq.  78.  «   Mitf.  Eq.  PL  by  Jeremy,  226,  228; 

>  Cooper,  Eq.  PL  238.    A  plea  of  this  Beames,  PL  in  Eq.  96 ;  Attorney  Gen- 

sort  actually  put  in  by  the  Benchers  of  eral  v.  Talbot,  1  Yes.  78 ;  s.  c.  3  Atk. 

Gray's  Inn,  and  allowed  by  Lord  Thux^  C82 ;  Cooper,  Eq.  PL  240,  241. 
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be  averred,  and  it  must  also  be  averred  that  he  is  able  to  do  com- 
plete justice.  And  where  there  is  a  trust  created,  the  visiter  hav- 
ing no  power  to  compel  performance  of  the  trust,  relief  must  be 
had  in  the  king's  courts  of  general  jurisdiction.^ 

§  719.  Upon  similar  grounds,  if  one  of  two  plaintiffs  has  no 
interest  in  the  subject-matter  of  the  suit,  the  objection  may  be 
taken  by  plea ;  and  such  a  misjoinder  will  be  a  good  defence  to 
the  whole  suit.^ 

§  720.  In  cases  of  a  bill  brought  in  a  court  of  equity  of  a  lim- 
ited jurisdiction,  as  to  persons,  or  as  to  subject-matter,  if  the  bill 
should  allege  all  the  necessary  facts  to  establish  and  support  that 
jurisdiction,  the  defendant  may  also  n^ative  the  existence  of 
those  facts  by  a  plea  to  the  jurisdiction.  Courts  of  equity  juris- 
diction of  a  limited  nature  are  not  infrequent  in  those  states  in 
America,  which  have  not  established  a  general  jurisdiction.' 
Thus,  for  example,  in  Massachusetts,  equity  jurisdiction  is  given 
to  the  Supreme  Court  of  the  State  in  cases  of  partnership,  (a) 
In  case  of  a  suit  brought  in  that  court  by  one  asserted  partner 
against  another,  alleging  the  partnership,  there  can  be  no  doubt, 
that  it  would  be  a  good  plea  to  the  jurisdiction  to  negative  the 
partnership.  But  how  far,  in  such  a  case,  an  answer  in  support 
of  the  plea  would  be  necessary  or  proper,  must  depend  upon  the 
structure  of  the  bill,  and  the  peculiar  local  jurisprudence. 

§  721.  Bills  in  equity  in  the  courts  of  the  United  States,  present 
an  illustration  of  a  somewhat  different  nature.  By  the  constitu- 
tion and  laws  of  the  United  States,  the  Circuit  Courts  are  invested 
with  general  equity  jurisdiction  in  cases  between  citizens  of  differ- 

1  Ibid.  priTate,   particular,   and   limited   juria- 

*  Makepeace  v.  Hajthome,  4  Russ.  diction.  Eren  with  this  rettriction,  Mr. 
244.  Beames  doubts  its  correctness.    Beames, 

*  This  is  truci  for  example,  in  Massa-  PI.  in  Eq.  96,  and  cases  there  cited.  The 
chusetts,  and  New  Hampshire,  and  Maine,  Supreme  Court  of  the  United  States 
and  FennsyWania.  Quaere,  whether  such  have  made  a  distinction  between  superior 
an  exception  ought  not  to  be  taken  bj  courts  of  limited  Jurisdiction  and  inferior 
plea ;  or  whether  it  can  be  insisted  on  in  courts  of  limited  jurisdiction ;  affirming 
a  general  answer ;  since  such  an  answer  the  judgments  of  the  former  not  to  be 
would  seem  to  admit  the  jurisdiction  ?  nullities,  erfin  if  jurisdiction  is  not  ap- 
Lord  Hardwicke's  doctrine  in  Green  v.  parent  on  their  proceedings.  Kempe  v, 
Rutherforth,  1  Yes.  471,  seems  the  other  Kennedy,  5  Cranch,  173 ;  Turner  v.  Bank 
way.   But  that  doctrine  was  applied,  not  of  North  America,  4  Dall.  8. 

to  a  superior  court,  but  to  courts  of  a 

(a)  The  Supreme  Judicial  Court  of  powers.  Mass.  Gen.  Sts.  c.  118,  J  2; 
this  State  now    possesses  full  equi^    St  1877,  c.  178,  S  1,  2. 
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ent  states ;  but  ordinarily  they  have  no  such  jurisdiction  in  cases 
between  citizens  of  the  same  state.^  In  cases,  therefore,  where 
bills  in  equity  are  brought  in  the  Circuit  Courts,  founded  upon 
the  supposed  different  citizenship  of  the  parties,  the  citizenship  of 
each  party,  as  plaintiff  and  as  defendant,  must  be  distinctly  alleged 
in  the  bill ;  otherwise  the  bill  will  be  dismissed  for  want  of  juris- 
diction. And  the  exception  may  be  taken  advantage  of  by  de- 
murrer, or  by  motion.^  But  if,  upon  the  record,  there  are  distinct 
averments  of  the  citizenship  of  the  plaintiff,  and  of  that  of  the  de- 
fendant ;  so  that  upon  the  face  of  the  bill  the  jurisdiction  attaches ; 
the  defendant,  if  he  means  to  contest  the  alleged  citizenship,  must 
do  it  by  a  plea  to  the  jurisdiction.  For  he. is  not  at  liberty  to  put 
the  citizenship  in  issue  by  a  general  answer ;  as  such  an  answer 
admits  the  jurisdiction  of  the  court  to  inquire  into  the  general 
merits  of  the  suit  and  puts  them  in  issue.^ 

§  722.  Secondly ;  Pleas  to  the  person.  Pleas  to  the  person  do 
not  (as  has  been  already  observed)  necessarily  dispute  the  valid- 
ity of  the  rights,  which  are  made  the  subject  of  the  claim ;  but 
they  object  to  the  ability  of  the  parties  to  sue,  or  to  be  sned.^ 
They  are  of  two  kinds :  (1.)  Pleas  to  the  person  of  the  plaintiff ; 
and  (2.)  pleas  to  the  person  of  the  defendant.  In  the  former  kind, 
the  following  pleas  are  usually  included,  viz. :  (1.)  of  outlawry ; 
(2.)  of  excommunication ;  (8.)  of  Popish  recusant  convict ;  (4.) 
of  attainder ;  (5.)  of  alienage ;  (6.)  of  infancy ;  (7.)  of  covert- 
ure ;  (8.)  of  idiocy  or  lunacy ;  (9.)  of  bankruptcy  or  insolvency ; 
(10.)  of  the  want  of  the  character,  in  which  the  plaintiff  sues.  Of 
the  latter  kind  is  the  plea,  that  the  defendant  does  not  possess  the 
character,  in'  which  he  is  sued  ;  such,  for  example,  as  that  the  de- 
fendant is  not  a  feme  %ole^  or  not  heir,  or  executor,  or  administra- 
tor, &c.  ;  in  which  character  alone  the  suit  is  maintainable  against 
the  defendant.^  Every  plea  of  either  of  these  kinds  is  in  the  na- 
ture of  a  plea  in  abatement.® 

1  Ante,  §  493.    There  are  some  ex-  128;  Strawbridge  ».  Cortiss,  3  Cranch, 

ceptions ;  such  as  cases  in  equity  under  267 ;  Ante,  §  492. 
the    patent   laws,    and    the    copyright         »  Livingston  i;.  Story,  11  Peters,  351, 

laws,  and  other  cases  of  a*peculiar  na-  893;  Dodge  v.  Perkins,' 4  Mason,  485. 
ture.  «  Beames,  Fl.  in  Eq.  99 ;  Ante,  §  498» 

s  See  Bingham  v.  Cabot,  8  Dall.  882 ;  494. 
Turner  v.  Enrille,  4  Dall.  7 ;  Turner  t>.         •  Beames,  PI.  in  Eq.  99-132 ;  Cooper, 

Bank  of  North  America,  4  Dall.  8 ;  Aber-  Eq.  PI.  243 ;  Ante,  §  408-49r> ;  Id.  §  51, 

crombie  p.  Dupiiis,  1  Cranch.  848  ;  Sulli-  56,  57.  61,  64,  67,  6& 
Tan  V.  Fulton  Steamboat  Co.  6  Wheat        >  Mitf.  Eq.  PI.  by  Jeremy,  224;  Cooper, 

450;  Capron  v.  Van  Noorden,  2  Cranch,  Eq.  PI.  242-260. 
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§  723.  The  three  first  of  the  pleas  to  the  person  of  the  plaintiff 
are  generally  unknown  in  America,  and  of  very  rare  occurrence  in 
England  in  modem  times  5  and  it  seems  whoUy  unnecessary  to 
dwell  on  them  in  this  place.^  The  fourth,  a  plea  of  attainder, 
is  also  of  rare  occurrence  ;  and  (as  has  been  remarked)  a  plea  of 
this  sort  in  equity  would  probably  be  construed  with  the  same 
strictness,  as  the  like  plea  is  at  law.'  Thus,  where  to  a  bill  for 
an  account  (A  personal  estate,  the  defendant  pleaded  a  stated  ac- 
count and  conviction  of  manslaughter ;  and  the  plea  stated,  that 
in  October,  1728,  in  Galloway,  A.  gave  a  mortal  woand  to  B.,  of 
which  he  languished  and  died  (but  did  not  say  in  what  part  B. 
received  the  wound)  ;  that  it  was  tried  at  the  assizes  of  Galloway 
(but  did  not  say,  that  the  persons  who  tried  it,  had  a  commission 
of  jail  delivery,  or  that  they  were  justices  of  oyer  and  terminer)  ; 
the  court  held  the  plea  to  be  insufficient,  and  overruled  it.  The 
reasons  assigned  were,'  that  in  the  plea,  the  jurisdiction  ought  to 
have  been  set  forth,  and  that  the  judges  had  a  right  to  try  the 
cause;  for,  otherwise,  it  will  "not  be  strong  enough  to  forfeit  per- 
sonal estate.  And  things  of  this  kind  cannot  be  taken  to  a  com- 
mon intent ;  but  the  plea  must  be  judged  of  with  the  same  strict- 
ness, as  if  it  was  a  plea  at  common  law.' 

§  724.  The  fifth  plea  is  alienage  of  the  plaintiff.  This  of  course 
is  generally  inapplicable,  unless  the  suit  respects  lands,  or  the 
plaintiff  is  an  alien  enemy  ;  for  an  alien,  who  is  not  an  alien  ene- 
my, is  under  no  disability  to  sue  for  any  personal  demand  in  a 
court  of  equity.  There  are,  indeed,  some  circumstances,  under 
which  even  an  alien  enemy  is  permitted  to  sue ;  as,  where  he  is 
here  under  the  license,  protection,  and  safe  conduct  of  the  gov- 
ernment.^ 

I  Wyatt,  Pr.    Reg.   326,  827 ;    Gilb.  «  Cooper,  Eq.  PI.  245,  246 ;  Burk  v. 

For.  Rom.  6S,  54 ;  Cooper,  £q.  PI.  243-  Brown,  2  Atk.  897. 

245.    Tlie  nature,  and  the  form,  and  tlie  ^  Mitf.  Eq.  PI.  by  Jeremy,  220 ;  Cooper, 

proceedings  belonging  to  these  pleas,  will  Eq.  PI.  246,  247 ;  Beames,  PL  in  Eq. 

be  found  stated  in  Mitf.  Eq.  PI.  by  Jere-  112-115;    Ante,  §    51<-56;   Wyatt,    Pr. 

my,  226-229;  Beames,  PI.  in  Eq.  100-  Reg.  827.    The  following  form  of  a  plea 

100 ;   Cooper,  Eq.  PI.  248-245.    As  to  of  an  alien  enemy  is  given  in  Beames, 

tlie  plea  of  outlawry,  see  Attorney  Gen-  PI.  in  Eq.  p.  829 :  "  This  defendant  by 

eral  v.  Rickards,  8  Bear.  880.  (a)  protestation,  not  confessing  or  acknowl- 

^  Mitf.  Eq.  PI.  by  Jeremy,  229,  288 ;  edging  all  or  any  of  the  matters  and 

Cooper,  Eq.  PI.  245,  246 ;  Beames,  PL  in  things  in  the  said  complainant's  bill  of 

Eq.  109-111.  complaint  mentioned  and  contained  to  be 

(a)  See  also  Taylor  r.  Wemyss,  L.  R.  8  Eq.  612. 
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§  725.  In  relation  to  the  pleas  of  infancy,  coverture,  idiocy,  and 
lunacy  of  the  plaintiff,  it  needs  only  to  be  observed,  that  if  a  bill 
is  filed  in  the  name  of  any  person  incapable  alone  of  instituting  a 
suit,  such  as  is  the  case  of  an  infant,  a  married  woman,  an  idiot, 
or  a  lunatic  (so  found  by  inquisition,  and  under  guardianship),  the 
defendant  may  plead  such  disability  in  abatement  of  the  suit.^ 

§  726.  As  to  the  ninth  plea,  that  of  bankruptcy  and  insolvency 
of  the  plaintiff,  a  few  words  may  suffice.  The  plea  is  perfectly 
good,  where  the  subject-matter  of  the  suit  has,  by  the  bankruptcy 
or  insolvency  of  the  party,  become  vested  in  the  assignees.^  It  is 
sometimes  classed  among  pleas  in  abatement  to  the  person.^  3nt, 
as  it  is,  in  effect  a  plea,  that  the  plaintiff  has  no  title,  or  that  the 
title,  which  he  had,  has  been  transferred  to  others,  it  seems,  so  far 
as  the  plaintiff  is  concerned,  to  be  a  plea  in  bar.  But  it  is  so  no 
further  than  he  is  concerned ;  because  it  does  not  deny  the  right 

true,  in  auch  sort,  manner,  and  fom\,  as  Tliit  is  the  plea,  which  was  used  in  Al- 

the  same  are  therein  or  thereby  stated,  bretcht  v.  Sussmann,  2  Ves.  &  B.  323, 

charged,  alleged,  or  set  forth,  doth  plead  and   was    allowed   by   Lord-Chancellor 

thereunto,  and  for  plea  thereunto  saith,  Eldon.    A  similar  plea  will  be  found  in 

that  the  said  complainants  are  aliens,  bom  Van  Hey thuysen's  £q.  Drafts.  448. 
in  foreign  parts,  out  of  the  allegiance         i  Mitf.  £q.  PI.  by  Jeremy,  229,  280 ; 

of  our  lord  the   King  (that  is  to  say),  Cooper,  Eq.  PI.  248;  Beames,  PL  in  Eq. 

the  said  complainant,  Charles  Albretcht,  115-118 ;  Wyatt,  Pr.  Reg.  826.    See  also 

in  the  territory  of  Saxony,  and  the  said  Wartnaby  t7.  Wartnaby,  Jac.  877  ;  Ante, 

complainant,  Charles  Delbruck,  in  the  §  56-67,  495. 

territory  of  Westphalia ;  and  that  the  ^  Mitf.  Eq.  PL  by  Jeremy,  282 ;  Bow- 
said  complainants,  long  before  and  at  the  ser  v.  Hughes,  1  Anst.  101.  See  also 
time  of  exhibiting  their  said  bill  of  com-  Tarleton  v.  Hornby,  1  T.  &  Coll.  172 ; 
plaint  against  this  defendant,  were,  and  Ante,  §  495,  and  the  cases  there  cited ;  2 
now  are,  enemies  of  our  lord  the  King,  Dan.  Ch.  Prac.  101,  102 ;  Rirkman  o. 
Toluntarily  inhabiting,  and  dwelling,  and  Andrews,  4  Bear.  554. 
carrying  on  trade  within  tlie  realm  and  *  Cooper,  Eq.  PL  248.  Mr.  Beames 
territory  of  France,  and  within  the  al-  says,  that  Lord  Redesdale  places  this 
legiance,  and  under  the  government  of  plea  under  the  head .  of  pleas  in  abate- 
the  persons  exercising  the  powers  of  ment.  Beames,  PL  in  Eq.  120.  I  do 
government  there ;  and  that  the  persons  not  find  this  to  be  correct.  Lord  Redes- 
80  exercising  the  powers  of  government  dale  apparently  places  it  as  a  plea  in  bar 
there^  then  were  and  still  are  at  war  with,  under  his  fifth  head ;  namely,  that  the 
and  enemies  to  our  lord  the  King ;  and  plaintiff  has  no  interest  in  the  subject,  or 
that  the  said  complainants  then  were,  no  right  to  institute  a  suit  concerning  it. 
and  now  are,  adhering  to  the  said  ene-  Mitf.  Eq.  PL  by  Jeremy,  220,  221,  281, 
mies ;  and  this  defendant  doth  therefore  282.  Mr.  Cooper  arranges  it  under  the 
plead  the  matters  aforesaid  to  the  said  head  of  pleas  to  the  person.  It  seems, 
complainants'  bill,  and  tlie  relief  and  dls-  that  a  plea  of  bankruptcy  of  the  plain- 
covery  thereby  sought ;  and  he  humbly  tiff  must  be  put  in  on  oath.  Joseph  o. 
hopes  to  be  hence  dismissed  with  his  Tuckey,  2  Cq;e,  44;  Mitf.  Eq.  PL  by 
reasonable  costs  in  this  behalf  sustained."  Jeremy,  282,  note  (o). 
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to  sue,  as  existing  in  another  person,  nor  dispute  the  validity  of 
the  rights,  which  are  made  the  subject  of  the  existing  suit.^  It 
seems,  that  in  a  plea  of  bankruptcy,  all  the  facts  and  circum- 
stances, which  are  necessary  to  establish  the  sufficiency  of  the  pro- 
ceedings in  bankruptcy,  and  to  show  the  party  to  be  lawfully  de- 
clared a  bankrupt,  must  be  specially  set  forth.  It  is  not  enough, 
in  a  plea  of  this  sort,  to  allege  that  a  commission  of  bankruptcy 
was  duly  issued  against  the  plaintiff,  under  which  he  was  duly 
found  and  declared  a  bankrupt.^  It  seems,  however,  not  to  be 
absolutely  necessary,  that  the  defendant  should,  in  his  plea  of  the 
bankruptcy  of  the  plaintiff,  allege  all  the  necessary  successive  facts 
positively,  or  as  within  his  own  knowledge.  But  he  may  allege, 
that  he  has  been  informed,  and  believes,  that  the  plaintiff  has  be- 
come bankrupt,  and  then  to  state  the  facts  in  succession  upon 
which  the  bankruptcy  is  rested  ;  for  the  defendant  cannot  be  pre- 
sumed to  have  any  personal  knowledge  thereof.^ 

§  727.  As  to  the  tenth  plea  to  the  person  of  the  plaintiff,  namely, 
that  the  plaintiff  is  not  the  person  he  pretends  to  be  in  his  bill,  or 
that  he  does  not  sustain  the  character  which  he  assumes,  although 
it  is  a  negative  plea,  yet  it  is  good  in  abatement  of  the  suit.*^ 
Thus,  where  a  plaintiff  sued  in  the  character  of  administrator,  a 
plea,  that  he  was  not  administrator,  was  held  good.^  So,  where  a 
plaintiff  entitled  himself  as  administrator  in  the  bill,  a  plea,  that 
the  supposed  intestate  was  living, 'was  held  good.^  So,  a  plea  to  a 
bill  by  a  plaintiff,  claiming  as  heir,  that  the  plaintiff  is  not  heir, 
has  been  held  good.^  So,  if  a  plaintiff  should  sue  as  a  partner,  a 
plea  that  he  is  not  a  partner,  would  be  good.^  So,  to  a  bill  by  a 
plaintiff,  as  a  creditor  of  an  estate,  a  plea,  that  he  is  not  a  cred- 
itor, and  that  the  deceased  was  not  indebted  to  him,  would  be  good.^ 

1  Beames,  H.  in  Eq.  119, 120;  Tarle-         ^  Ibid.    Sir  Thomas  Sewel,  in  Ord  v, 

ton  V,  Hornby,  1  Y.  &  Coll.  172.  Huddletton,  2  Dick.  610,  seemed  to  think 

*  Carleton  v.  Leighton,  8  Mer.  667 ;  this  was  a  plea  in  bar,  and  not  in  abate- 
Beames,  PI.  in  £q.  118, 119.  ment.    See  Beames,  Fl.  in  Eq.  122. 

*  Kirkman  v,  Andrews,  4  Bear.  654.  ^  Beames,  PI.  in  Eq.  128-129.  See  16 
See  also  Mitf.  Eq.  PI.  bj  Jeremj,  297 ;  Yes.  264, 265;  Ante,  §  668 ;  Drew  v.  Drew, 
Small  V.  Attwood,  1  T.  &  Coll.  89;  Drew  2  Yes.  &  B.  169 ;  Newman  v.  Wallis.  2 
V,  Drew,  2  Yes.  &  B.  162 ;  Poole  v.  Poole,  Bro.  Ch.  148,  and  Mr.  Belt's  note ;  Hall 
Tounge,  381 ;  Yan  Heyth.  Eq.  Drafts.  447.  v.  Noy es,  8  Bro.  Ch.  488. 

«  Mitf.    Eq.   PI.    by    Jeremy,   280 ;        ^  Sanders  r.  King,  6  Mad.  61 ;  Drew 

Beames,  PL  in  Eq.  120, 121, 122 ;  Cooper,  v.  Drew,  2  Yes.  &  B.  169. 
Eq.  PI.  249,  260;  Ante,  §  496.  •  Thring  v.  Edgar,   2  Sim.  &  Sta. 

ft  Ibid.  See  Ord  v.  Huddleston,  2  Dick.  274. 

610 ;  Gnn  v.  Prior,  1  Cox,  198. 
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So,  if  a  person  should  sue  as  plaintiff,  in  the  character  of  a  widow, 
for  dower,  a  plea  of  ne  ungues  accouple^  that  is  to  say,  a  plea,  that 
the  plaintiff  and  her  supposed  husband  were  never  lawfully  joined 
in  matrimony,  would  be  a  good  plea.^  So,  to  a  bill  brought  by  an 
executor  before  probate  of  the  will,  a  plea,  that  the  will  has  not 
been  proved,  would  be  good.*  So,  if  a  feme  covert  should  sue 
alone  in  her  own  name,  the  coverture  may  be  pleaded  in  abate- 
ment.^ So,  a  plea  that  the  plaintiff,  or  one  of  the  plaintiffs,  is  a 
fictitious  person,  or  was  dead  at  the  commencement  of  the  suit, 
would  be  a  good  plea  in  abatement  of  the  suit.^ 

§  728.  The  principle  of  the  plea  may  be  properly  stated  in  a 
more  comprehensive  form ;  viz.,  the  want  of  interest  of  the  plain- 
tiff in  the  subject-matter.  Interest  in  the  subject-matter  of  the 
suit,  or  a  right  to  the  thing  demanded,  and  a  proper  title  to  insti- 
tute the  suit,  are  essentially  necessary  to  maintain  the  bilL  If 
the  objection  is  apparent  upon  the  face  of  the  bill,  it  may,  and 
indeed  it  ought  to  be,  taken  by  way  of  demurrer.  But  a  title, 
apparently  good,  may  be  stated  in  a  bill ;  and  yet  the  plaintiff 
may  not  really  have  the  title  he  states ;  either  because  h^  misrep- 
resents himself,  which  has  been  considered  under  the  lastrhead,  or 
because  he  suppresses  some  circumstances  respecting  his  title, 
which,  if  disclosed,  would  show,  either  that  nothing  was  ever 
vested  in  him,  or  that  the  title,  which  he  had,  has  been  transferred 
to  another ;  and  this  defect  the  defendant  may  show  by  plea  in 
bar  of  the  suit.^  As,  if  a  plaintiff  claims  as  a  purchaser  of  a  real 
estate ;  and  the  defendant  pleads,  that  he  is  a  Papist,  and  inca- 
pable of  taking  by  purchase ;  or  if  a  plaintiff  claims  a  property 
under  a  title,  which  accrued  previous  to  a  conviction  of  himself,  or 
of  the  person  under  whom  he  claims,  of  some  offence,  which  occa- 
sioned a  forfeiture ;  or,  if  a  plaintiff  sets  up  a  title,  which  accrued 
previous  to  his  bankruptcy :  this,  or  any  other  defective  title  to 
the  matter,  claimed  by  the  bill,  if  the  defendant  by  plea  shows  the 
defect,  will  be  a  good  bar  to  the  suit.* 

§  729.  A  plea  of  conviction  of  any  offence,  which  occasions  for- 
feiture, such  as  manslaughter,  must  (as  we  have  seen)  be  pleaded 


1  Poole  V.  Poole,  Yornige,  881.  *  Mitf.  Eq.  PI.  by  Jeiemj,  231,  232. 

s  Simons  o.  Milman,  2  Sim.  241.  •  Mitf.  Eq.  PI.  by  Jeremy,  282, 288; 

«  Wyatt,  Pr.  Reg.  826.  Cooper,  Eq.  PI.  166-170 ;  Beames,  PL  in 

«  Cooper,  Eq.  PI.  249 ;  Beames,  PI.  in  Eq.  120-129 ;  Ante,  §  200,  261,  496,  496, 

Eq.  122.  608-610. 
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with  equal  strictness  as  a  plea  of  the  same  nature  at  comrapn  law.^ 
But,  if  a  plea  goes  to  show,  that  no  title  was  ever  vested  in  the 
plaintiff,  although  for  that  purpose  it  states  an  offence  committed, 
a  conviction  of  the  offence  is  not  essential  to  the  plea,  and  the 
same  strictness  is  not  required,  as  in  a  case  of  forfeiture.^  Thus, 
in  the  Exchequer,  to  a  bill  seeking  a  discovery  of  the  owners  of  a 
ship  captured,  and  the  payment  of  a  ransom,  the  defendants 
pleaded,  that  the  captor  was  a  natuitttbom  subject,  and  the  cap- 
ture an  act  of  piracy.  Although  the  Barons  at  first  thought,  that 
the  plea  could  not  be  supported,  unless  the  plaintiff  had  been  con- 
victed of  piracy,  and  the  record  of  the  conviction  had  been  an- 
nexed to  the  plea ;  yet  they  were  finally  of  opinion,  that  as  the 
plea  showed  that  the  capture  was  not  legal,  and  that,  therefore, 
no  title  had  ever  been  vested  in  the  plaintiff,  the  plea  was  good ; 
and  they  allowed  it  accordingly.^  Pleas  of  want  of  title,  gener^ 
ally  extend  to  discovery  as  well  as  to  relief.^ 

§  730.  It  cannot  often  be  necessary  to  make  defence  on  the 
ground  of  want  of  title  by  way  of  plea ;  for  if  facts  are  not  stated 
in  the  bill,  from  which  the  court  will  infer  a  title  in  the  plaintiff, 
although  the  bill  does  contain  an  assertion  that  the  plaintiff 
has  a  title,  the  defendant  may  demur ;  the  averment  of  title  in 
the  bill  being,  not  of  a  fact,  but  of  the  consequence  of  facts.* 
Thus,  where  a  plaintiff  stated  an  encumbrance  on  a  real  estate,  of 
which  he  was  devisee,  and  averred,  that  it  was  the  debt  of  the 
testator,  and  prayed  that  it  might  be  paid  out  of  the  testator's 
personal  estate,  in  ease  of  the  real  estate  devised ;  the  defendant 
having  pleaded,  that  the  testator  had  done  no  act,  by  which  he 
made  it  his  own  debt,  the  plea  was  overruled ;  because  whether  it 
was  his  debt,  or  not,  was  matter  of  inference  from  the  facts  stated 
in  the  bill,  and  therefore  the  proper  defence  was  by  demurrer. 
Accordingly,  the  defendant  afterwards  demurred,  and  the  demur- 
rer was  allowed.* 

§  731.  In  treating  of  demurrers,  notice  has  been  taken,  that, 
although  a  plaintiff  has  an  interest  in  the  subject  of  a  suit,  and  a 

»  Ante.  §  723.  Where  the  plaintiff  by  his  bill,  showed 

*  MItf .  £q.  PI.  bj  Jeremy,  232,  288 ;  that  he  had  no  interest,  the  defendant 
Cooper,  Eq.  PI.  246 ;  Beames,  PI.  in  Eq.  was  allowed  (the  time  for  demnrrer  hay- 
110.  ing  expired)  to  plead  a  general  release 

s  Ibid.  by  the  plaintiff.    Stooke  o.  Vincent,  1 

•  Ibid.  Coll.  527. 
«  Mitf.  Eq.  PI.  by  Jeremy,  238,  284.        <  Ibid. 
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right  to  institute  a  Buit  concerning  it,  yet  he  may  have  no  right  to 
call  upon  the  defendant  to  answer  his  demands ;  and  it  has  been 
also  observed,  that  this  happens,  where  there  is  a  want  of  privity 
of  title  between  the  plaintiff  and  defendant.  It  would,  probably, 
be  difficult  to  frame  a  bill,  which  was  really  liable  to  objection  on 
this  head,  so  artfully,  as  to  avoid  a  demurrer.  But,  if  such  a  bill 
could  be  framed,  it  should  seem,  that  the  defence  might  be  made 
by  plea.* 

§  732.  In  the  next  place,  as  to  pleas  in  abatement  to  the  person 
of  the  defendant.  Although  persons,  who.  are  outlawed,  and  ex- 
communicated, attainted,  &c.,  cannot  plead  their  own  disabilities 
to  a  bill  brought  against  them ;  yet  it  will  be  a  good  plea  in  abate- 
ment, that  the  defendant  is  not  the  person  he  is  alleged  to  be,  or 
that  he  does  not  sustain  the  character  which  he  is  alleged  to  bear 
in  the  bill.^  Thus,  for  example,  if  a  defendant  is  sued  as  a  feme 
coverty  or  as  a  feme  aole^  or  as  heir,  or  as  executor,  or  administra- 
tor, or  as  partner ;  in  every  such  case  it  would  be  a  good  plea, 
that  the  defendant  did  not  bear  the  character,  which  was  so  al- 
leged in  the  bill.^  The  like  rule  will  apply  to  a  defendant,  who 
has  become  a  bankrupt  before  the  suit  brought,  and  all  his  inter- 
est in  the  subject  has  passed  to  his  assignees.  But  in  many  cases, 
he  may  still  be  a  proper  party .^  And  if  he  has  become  bankrupt 
since  the  bill  has  been  pending,  then  he  may  plead  or  show  his 
bankruptcy,  not  as  an  absolute  defence,  but  to  show  that  his  as- 
signees should  be  parties.^ 

^  Mitf.  £q.  PI.  by  Jeremy,  284 ;  Ante,  estate,  and  the  defendant  put  in  a  plea, 
§  513-518.  *  denying  that  he  had  proyed  the  wiU  or 
*  3  Mitf.  Eq.  PI.  by  Jeremy,  284,  285 ;  had  ever  adminletered  the  goods  of  A., 
Cooper,  Eq.  PL  250 ;  Beames,  PI.  in  Eq.  as  such  executor  as  in  the  bill  alleged,  it 
129,  130.  was  held  that  the  allegation  of  possession 
«  Mitf.  Eq.  PI.  by  Jeremy,  284,  285 ;  of  the  assets  of  A.,  was  not  covered  by 
Cooper,  Eq.  PI.  250 ;  Beames,  PI.  in  Eq.  the  averments  in  the  plea,  and  the  plea 
129,  180 ;  Sanders  v.  King,  0  Mad.  61 ;  was  overruled  as  insufficient  Hinde  v, 
8.  c.  2  Sim.  &  Stu.  277 ;  Drew  v.  Drew,  Skelton,  2  H.  &  M.  690.  A  question  of 
2  Yes.  &  B.  159.  See  Griffith  t;.  Bate-  former  adjudication  of  the  same  subject- 
man,  Rep.  Temp.  Finch,  834 ;  Wyatt,  matter  between  tlie  same  parties  cannot 
Pr.  Reg.  826.  [Where  the  bill  alleges  be  raised  by  demurrer  to  the  bill,  unless  it 
that  the  defendant  had  been  appointed  avers' that  every  thing  in  controversy,  as 
executor,  had  duly  proved  the  will,  the  foundation  of  relief,  was  in  contro- 
was  the  sole  personal  representative  of  versy  in  the  former  suit.  Moss  v.  Anglo- 
A.  (tlie  testator),  and  as  such  executor  Egyptian  Navigation  Ca  L.  R.  1  Ch. 
had  possessed  himself  of  real  and  per-  108.] 
sonal  estate  of  A.,  more  than  sufficient  to  <  Ante,  {  897. 
answer  the  pUintifit's  claim  against  the  ^  Langley  v.  Fisher,  10  Sim.  845. 
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§  733.  It  seems  to  have  been  considered  as  more  convenient  for 
a  defendant,  under  these  latter  circumstances,  to  put  in  an  answer, 
alleging  the  mistake  in  the  bill,  and  praying  the  judgment  of  the 
court,  whether  he  should  be  compelled  further  to  answer  the  bill, 
but  this,  in  fact,  amounts  to  a  plea,  although  it  may  not  bear  the 
title ;  and  a  plea  has  been  considered  as  the  proper  defence.^   * 

§  734.  Upon  an  analogous  ground,  if  the  defendant  has  not 
that  interest  in  the  subject  of  a  suit,  which  can  make  him  liable 
to  the  demands  of  the  plaintiff,  and  the  bill  allying  that  he  has, 
or  claims  an  interest,  avoids  a  demurrer,  he  may  plead  the  matter 
necessary  to  show  that  he  has  no  interest,  if  the  case  is  not  such, 
that  by  a  general  disclaimer,  he  can  satisfy  the  suit.  Thus,  where 
a  witness  to  a  will  was  made  a  defendant  to  a  bill  brought  by  the 
heir-at-law,  to  discover  the  circumstances  attending  the  execution ; 
and  the  bill  contained  a  charge  of  pretence  of  interest  by  the  de- 
fendant ;  although  a  demurrer  for  want  of  interest  was  overruled, 
because  it  admitted  the  truth  of  the  charge  to  the  contrary  in  the 
bill ;  yet  the  court  declared  an  opinion,  that  a  defence  might  have 
been  made  by  plea.* 

1  Mitf.  £q.  PL  hy  Jeremy,  286,  800,  charge  in  the  bill,  that  the  defendant  pre- 
811,  812,  334;  Cooper,  £q.  PI.  250;  Wj-  tended  to  some  right  or  interest  under 
att,  Pr.  Reg.  827.  The  following  form  the  will;  which  the  demurrer  admitted, 
of  a  plea  by  the  defendant,  that  he  is  not  If  no  such  pretence  had  been  alleged, 
executor,  is  in  Van  Heythuysen's  Equity  then  a  demurrer  would  have  been  good. 
Draftsman,  p.  444 :  "  This  defendant,  by  But  a  plea,  in  this  case,  denying  the 
protestation  to  all  the  discovery  and  re-  interest,  supported  by  an  answer,  deny- 
lief  sought  and  prayed  by  the  complain-  ing  the  claim  of  any  interest,  would  have 
ant's  said  bill,  he,  this  defendant  doth  been  good.  Ibid.  Mr.  Cooper  has  said : 
plead,  and  for  plea  he  saith,  that  he,  this  "  But  it  has  been  since  determined,  that 
defendant,  is  not  executor  or  adminis-  a  demurrer  to  such  bill  will  be  also  good ; 
trator  in  the  bill  mentioned,  or  the  legal  and  it  is  now  settled,  that  a  defendant  of 
representative  of  the  said  B.,  which  said  this  sort  may  make  his  defence  either  by 
representative  or  representatives  ought  plea  or  demurrer."  Cooper,  £q.  PI.  251. 
to  be  made  party  or  parties  to  the  com-  But  this  is  not  quite  an  accurate  state- 
plainant's  said  bill,  as  this  defendant  is  ment.  It  is  true  only,  where  there  are 
advised.  All  which  matters  and  things  no  facts  stated  in  the  bill,  which  require 
this  defendant  avers  to  be  true,  and  an  answer;  and  it  is  apparent  on  tlie 
pleads  the  same  to  the  said  bill,  and  fkce  of  a  bill,  tliat  the  defendant  is  a 
humbly  demands  the  judgment  of  this  mere  witness,  without  any  claim  of  inter- 
honorable  court,  and  humbly  prays  to  be  est.  In  such  a  case,  if  the  defendant 
dismissed,  with  his  reasonable  costs,"  &c.  does  not  plead,  or  demur,  but  answers,  it 

*  Mitf.  Eq.  PI.  by  Jeremy,  285 ;  Cooper,  seems,  that  he  must  answer  fully.    See 

Eq.    PL    250 ;  Ante,    §    262,  519.  520 ;  Cookson  v.  Ellison,  2  Bro.  Ch.  252,  and 

Beames,  PI.  in  Eq.  181,  132.    The  de-  Mr.  Belt's  note;  Kenton  v.   Hughes,  7 

cision  in  Plummer  p.  May,  1  Yes.  426,  Yes.  287,  289,  290 ;  Beames,  PL  in  Eq. 

seems  perfectly  correct,  because  of  the  181,  note  (4).    In  relation  to  the  plea  of 
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§  735.  Thirdly ;  Pleas  to  the  bill,  or  ftjajsie  of  the  bill.  Such 
pleas  dijSer  from  pleas  to  the  jurisdiction,  as  they  do  not  dispute 
the  original  power  of  the  court  to  take  cognizance  of  the  particu- 
lar matter,  but  tacitly,  in  some  instances,  admit  it.  And  they 
differ  from  pleas  to  the  person,  by  admitting  the  plaintiff's  ability 
to  sue,  and  the  defendant's  liability  to  be  sued,  although  they 
object  to  the  suit  as  framed,  or  contend,  that  it  is  unnecessary. 
They  likewise  differ  from  pleas  in  bar ;  because  they  do  not  deny 
the  validity  of  the  right,  which  is  made  the  subject  of  the  suit ; 
although  they  contend,  that  the  right  ought  not  to  be  canvassed 
on  the  existing  reconl  They  seem,  indeed,  to  bear  a  considerable 
resemblance  to  those  pleas  at  law,  which  are  in  abatement  to  the 
action  of  the  writ,  of  which  the  following  are  stated  as  instances : 
that  there  is  another  action  pending  for  the  same  cause ;  that  the 
action  itself  is  prematurely  brought;  and  that  the  action  is  mis- 
conceived.^ These  pleas  have  been  arranged  under  the  following 
heads :  (1.)  Plea  of  another  suit  depending  in  a  court  of  equity 
for  the  same  matter ;  (2.)  Plea  of  want  of  proper  parties ;  (3.) 
Plea  of  multiplicity  of  suits ;  (4.)  Plea  of  multifariousness,  or 
joining  and  confounding  distinct  inatters  in  one  suit.^ 

.§  736.  First ;  the  pendency  of  another  suit.  This  plea  corre- 
sponds with  the  exceptio  litis  pendentis  of  the  civilians.^  It  is 
analogous  to  the  plea  of  the  common  law,  that  there  is  another 
action  pending ;  and  is,  in  most  respects,  governed  by  the  same 
principles.^  The  plea  is  generally  applicable  to  the  case  of  an- 
other suit,  depending  in  the  same  court  of  equity,  or  in  some 

want  of  interest  in  the  defendant,  it  is  plea  in  bar  in  equity,  although  it  has 

put  by  Mr.  Beames  and  Mr.  Cooper  as  a  been  generally  so  classed.    It  certainly 

plea  in  abatement.    But  it  seems  also  to  is,  in  one  sense,  a  plea  in  bar,  because  it 

partoke  of  the  character  of  a  plea  in  bar,  is  a  bar  to  the  particular  suit    But  in 

and  is  arranged  by  Lord  Redesdale,  as  a  that  sense,  not  only  some  of  the  pleas  to 

plea  in  bar.     Mitf.  Eq.  PI.  by  Jeremy,  the  jurisdiction,  but  some  of  those  to  the 

220,  221,  231,  282.  person,  may  be  said  to  be  pleas  in  bar. 

1  Beames,  PI.  in  Eq.  188.  But  neither  those  pleas,  nor  the  plea 

*  Beames,  PI.  in  Eq.  184-168.    Lord  under  discussion,  attempt  to  deny  the 

Redesdale  treaU  the  first  of  these  pleas  existence  of  the  right,  made  the  subject 

under  the  head  of  pleas  in  bar.    Mitf.  of  suit,  or  contend,  that  it  is  rested  in 

Eq.  PI.  by  Jeremy,  220,  221,  266,  280.  the  defendant,  which  are.  as  I  conceire. 

It  is   also   put   by  Lord  Chief   Baron  of  the  essential  and  distinctire  qualities 

Gilbert,    as  a  peremptory  plea.     Gilb.  of  a  plea  in  bar." 
For.  Rom.    68.    Mr.   Beames,   remark-        »  Beames,  PI.  in  Eq.  184 ;  Voet  ad 

ing    upon    this    plea,    says  :    "  It    is.  Pand.  Lib.  44,  tit  2,  §  7. 
perhaps,  not  Tory   easy  to  discover  a        4  Beames,  PI.  in  Eq.  186 ;  Poster  ». 

reason,  why  it  should  be  ranked  as  a  Yassall,  8  Atk.  689. 
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other  court  of  equity.^  An  exception  to  the  plea  may  properly 
be  allowed  in  the  case  of  a  suit  depending  in  an  inferior  court  of 
equity,  the  effect  of  which  the  defendant  has  avoided  by  going 
out  of  the  jurisdiction ;  or  whenever,  from  other  peculiar  circum- 
stances, the  inferior  court  cannot  do  complete  justice,  as  wanting 
a  jurisdiction  to  reach  the  parties,  or  to  reach  the  subject-matter.^ 
§  787.  In  a  plea  of  this  sort,  there  are  several  matters,  which 
are  essential  to  its  sufficiency.  In  the  first  place,  the  plea  should 
set  forth,  with  certainty,  the  commencement  of  the  former  suit, 
its  general  nature  and  character  and  objects,  and  the  relief 
prayed.^  In  the  next  place,  the  plea  should  aver,  and  so  the  fact 
should  be,  that  the  second  suit  is  for  the  same  subject-matter  as 
the  first.  And,  therefore,  a  plea,  which  did  not  expressly  aver 
this,  although  it  stated  matter  tending  to  show  it,  was  considered 
as  bad  in  point  of  form,  and  overruled  upon  argument.*^  In  the 
next  place,  it  should  state,  not  only,  that  the  same  issue  is  joined 
in  the  former  suit,  as  in  the  suit  now  before  the  court,  and  that 
the  subject-matter  is  the  same,  but  also,  that  the  proceedings  in 
the  former  suit  were  taken  for  the  same  purpose.^  (a)  In  the 
next  place,  the  plea  should  aver,  that  there  have  been  proceed- 
ings in  the  suit ;  such  as  an  appearance,  or  process  requiring  an 
appearance  at  least.^    This  is  analogous  to  the  rule  in  the  Civil 


1  Mitf.  Eq.  PL  by  Jeremy,  246 
Cooper,  Eq.  PL  272 ;  Beamea,  PL  in  Eq 
139-144 ;  Gilb.  For.  Kom.  65. 

s  Mitf.  Eq.  PL  by  Jeremy,  244 
Beames,  PL  in  Eq.  142-144 ;  Cooper,  Eq 
PI.  274. 

«  Foiter  V.  Vassall,  8  Alk.  689,  690 
Cooper,  Eq.  PI.  272,  278. 

«  Derie  v.  Brownlow,  2  Dick.  611 


could  not  be  conclusiye.  The  defendant 
had  to  show,  that  the  subject-matter  was 
the  same;  that  the  right  came  in  ques- 
tion before  a  court  of  competent  jurisdic- 
tion ;  and  that  the  result  was  conclusive, 
so  as  to  bind  the  judgment  of  every  other 
court  His  lordship  added,  that  it  was  in 
the  plea  alone,  that  any  statement  of  the 
bill  of  proof  or  of  the  proceedings  taken 
Mitf.  Eq.  PL  by  Jeremy,  246 ;  Beames,  upon  it  was  to  be  found ;  but  that  the- 
PL  in  Eq.  186.  plea  left  the  court  in  ignorance  upon  the 

»  Behrens  v.  Sieveking,  2  Myl.  &  Cr.  question,  whether  the  proceedings,  which 
602.  Lord  Cottenham,  in  giving  judg-  it  alleged  to  have  taken  place  in  the  Lord 
ment  in  this  case  said :  "  Tliat  in  order  to  Mayor's  court,  were  conclusive,  even  in 
support  the  plea,  it  was  necessary  to  show  that  court.  His  lordship  thought,  that 
that  the  proceedings,  in  which  the  plain-  the  plaintiff  could  not  have  taken  issue 
tiffs  were  alleged  to  have  failed,  were  upon  the  plea,  and  that  no  question  was 
taken  for  the  same  purpose  as  the  pres-  stated  in  the  plea  upon  which  his  lord- 
entsuit;  for  the  issue  might  have  been  ship  could  aak  for  the  opinion  of  the 
the  same,  while  the  object  was  different ;    Recorder." 

and  the  circumstance,  that  the  matter        •  Mitf.  Eq.  PI.  by  Jeremy,  246,  247; 
had  been  tried,  as  a  matter  of  evidence,    Beames,  PL  in  Eq.  187 ;  Cooper,  Eq.  PL 

(a)  See  Riley  o.  Lyons,  11  Heisk.  240.    . 
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Law,  08  to  what  shall  constitute  the  pendency  of  a  suit.  ^^  Coepta 
autem  est  atque  ita  pendere  lis  alibi  censetar  non  modo  si  litis 
contestatio  jam  facta  sit,  sed  et  si  sola  citatio,  seu  in  jus  vocatio 
utpote  quae  preventionem  inducit."  ^  On  this  ground,  where  a  bill 
was  brought  against  the  defendants,  who  were  partners  in  trade, 
for  several  shares  in  their  stock ;  and  the  plaintiff  in  such  suit 
afterwards  sold  one-sixth  part  of  what  he  was  entitled  to,  to  an- 
other person,  who  now  brought  his  bill  for  such  sixth  part ;  the 
defendants  pleaded  the  former  bill,  and  that  such  first  suit  was 
still  depending.  3ut,  because  the  plea  did  not  aver  that  the  de- 
fendants had  appeared  to  the  former  suit,  or  put  in  their  answer, 
or  that  they  were  so  much  as  served  with  process  to  appear,  the 
plea  was  disallowed.^  In  the  next  place,  the  plea  should  r^u- 
larly  aver,  that  the  former  suit  is  still  depending ;  for  this  seems 
an  essential  ingredient  to  the  validity  of  the  plea.^ 

§  788.  It  is  not  necessary  to  the  sufficiency  of  the  plea,  that 
the  former  suit  should  be  precisely  between  the  same  parties,  as 
the  latter.  For,  if  a  man  institutes  a  suit,  and  afterwards  sells 
part  of  the  property  in  question  to  another,  who  files  an  original 
bill,  touching  the  part  so  purchased  by  him,  a  plea  of  the  former 
suit  depending,  touching  the  whole  property,  will  hold.^  So, 
where  one  part-owner  of  a  ship  filed  a  bill  against  the  ship's  hus- 
band  for  an  account ;  and  afterward  the  same  part-owner  and  the 
rest  of  the  owners,  filed  a  bill  for  the  same  purpose ;  the  pen- 
dency of  the  first  suit  was  held  a  good  plea  to  the  last ;  for  al- 
though the  first  bill  was  insufficient  for  want  of  parties,  yet  by 
the  second  bill  the  defendant  was  doubly  vexed  for  the  same 
cause.^  Where  there  is  a  plea  of  the  pendency  of  a  former  suit, 
it  is  irregular  to  reply  to  the  plea,  the  proper  course  being  to  ob- 

272 ;  Moor  v.  Welsh  Copper  Co.  1  £q.  882,  wliich  certainly  teems  to  support  his 

Abr.  .30,  pi.  14;  Anon.  1  Vem.  81S.  statement;  although  the  averment  there 

1  Beames.  PI.  in  Eq.  137/138;  Yoet  was,  "which  suit  is  stiU  depending  for 

ad  Pandect.  Lib.  44,  tit.  2,  §  7.  aught  he  (the  defendant)  knows  to  the 

*  Moor  V.  Welsh  Copper  Co.  1  £q.  contrary."  However,  it  seems  very 
Abr.  39,  pi  14;  Cooper,  Eq.  PL  272.  doubtful  if  this  case  is  sound  law.    Mr. 

*  Mitf.  Eq.  PI.  by  Jeremy,  247 ;  Beames  and  Mr.  Cooper  both  appear  to 
Cooper,  Eq.  PI.  272;  Beanies,  PI.  in  Eq.  doubt  it.  Beames,  PI.  in  £q.  188,  189; 
188,  139.    Lord  Redesdale  says,  that  it  Cooper,  Eq.  PI.  272. 

has  been  held,  that  a  positive  averment,         *  Mitf.    Eq.    PI.    by    Jeremy,    248 ; 

that  the  former  suit  is  depending,  is  not  Cooper,  Eq.  PI.  278 ;  Beames,  PL  in  Eq. 

necessary  ;  Mitf.  Eq.  PL  by  Jeremy,  247 ;  189, 140. 
and  he  cites  Urlin  v.  Hudson,  1  Vem.        *  Ibid. 


§  787-740.]  PLEAS  TO  BELIEF.  569 

tain  a  reference  of  the  plea  to  a  master,  to  ascertain  and  report 
whether  both  suits  are  substantially  the  same.^  The  course, 
which  the  court  has  taken,  where  the  second  bill  has  appeared  to 
embrace  the  whole  subject  in  dispute,  more  completely  than  the 
first,  has  been  to  dismiss  the  first  bill  with  costs,  and  to  direct 
the  defendant  in  the  second  cause  to  answer,  upon  being  paid  the 
costs  of  a  plea  allowed ;  which  puts  the  case  on  the  second  bill  in 
the  same  situation,  as  it  would  have  been  in,  if  the  first  bill  had 
been  dismissed  before  filing  the  second.' 

§  789.  There  are  some  cases,  however,  to  which  the  pendency 
of  the  plea  of  a  former  suit  will  not  properly  apply,  even  where 
it  may  be  for  the  same  subject-matter.  Thus,  where  the  efi^ect 
of  the  second  suit  cannot  be  had  in  the  former,  this  plea  will  not 
hold ;  nor  where  the  second  bill,  brought  by  a  different  person, 
although  for  the  same  matter,  as  far  as  concerns  the  foundation 
of  the  demand,  is  for  a  different  equity ;  nor  where,  although  the 
second  suit  is  Brought  by  the  same  person  for  the  same  purpose, 
it  is  brought  in  a  different  right.^  Thus,  where  the  executor  of 
an  administrator,  conceiving  himself  to  be  the  personal  represent- 
ative of  the  intestate,  brought  a  bill,  and  afterwards  procured  ad- 
ministration de  bonis  non^  and  filed  another  bill,  a  plea  of  the 
pendency  of  the  former  bill  was  overruled.*  Lord  Redesdale 
thought  the  reason  of  this  determination  to  have  been,  that,  the 
fii-st  bill  being  wholly  irregular,  the  plaintiff  could  have  no  bene- 
fit from  it;  and  it  might  have  been  dismissed  upon  demurrer.^ 
But  Lord  Hardwicke  gave  a  different  reason  for  his  determina- 
tion, expressly  founding  it  upon  this  position,  that  where  the 
same  person  sues  in  different  rights,  it  is  the  same,  as  if  there 
were  different  persons.® 

§  740.  Where  a  decree  is  made  upon  a  bill  brought  by  a  cred- 
itor on  behalf  of  himself  and  of  all  other  creditors  of  the  same 
person,  and  another  creditor  comes  in  before  the  master  to  take 
the  benefit  of  the  decree,  and  proves  his  debt,  and  then  files  a  bill 

1  Jonea  v.  Segueira,  1  PhilL  82 ;  Post,        «  Beames,  PL  in  £q.  140, 141,  and  cases 

§  748.  there  dted ;  Huggins  o.  York  Buildings 

^  Mitf.    £q.    PI.    hy   Jeremy,   248 ;  Co.  2  Atk.  44 ;  s.  c.  2  £q.  Abr.  3,  pi.  14 ; 

Cooper,  £q.  PI.  278 ;  Beames,  Pi.  in  £q.  Neve  v.  Weston,  8  Atk.  657 ;  Law  v. 

139, 140.  Rigby,  4  Bro.  Ch.  60 ;  Gage  v.  Stafford, 

*  Beames,  PI.  in  Eq.  140, 141.  1  Yes.  544 ;  s.  c.  Ambler,  108 ;  Mitf.  £q. 

«  Mitf.  £q.  PL  hy  Jeremy,  248,  249.  PI.  by  Jeremy,  248,  249;  Cooper,  £q.  PL 

<  Ibid.  274. 
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on  behalf  of  himself  and  the  other  creditors,  the  defendants  may 
plead  the  pendency  of  the  former  suit ;  for  a  man,  coming  under  a 
decree,  is  quasi  a  party.  The  proper  way  for  a  creditor  in  sach  a 
situation  to  proceed,  if  the  plaintiff  in  the  original  suit  is  dilatory, 
is  by  application  to  the  court  for  liberty  to.  conduct  the  cause.^ 

§  741.  Whether  a  plea  of  the  pendency  of  another  suit  in 
equity  for  the  same  matter  in  a  foreign  tribunal,  would  be  a  good 
plea,  has  been  a  matter  of  some  discussion  in  some  of  the  courts. 
Upon  principle,  there  would  not  seem  to  be  any  real  difficulty  in 
holding  that  it  is  not  a  good  plea.  It  is  certain  that  the  pendency 
of  another  suit  for  the  same  matter  in  a  foreign  tribunal,  would 
not  be  held  a  good  plea  to  a  suit  in  a  court  of  law ;  and  there 
seems  to  be  the  same  reason  for  overruling  it  in  equity.^  (a) 

1  Mitf.  £q.  PI.  by  Jeremy,  242;  Nere  <  Foster  v.  VassaU,  3  Atk.  689,  500; 

r.  Weston,  8  Atk.  657 ;    Houlditch   v.  Mitf.  £q.  PI.  by  Jeremy,  247,  note  (0 ; 

Bodegall,  1  Sim.  &  Stu.  491 ;  Cooper,  £q.  Dillon    v,    Alraret,   4   Yes.    867.    See 

PL  274 ;  Beames,  PL  in  £q.  189, 140.  Cooper,  £q.  Fl.  275;  Beames,  PL  In  £q. 

(a)  See  Ins.  Co.  v.  Bmne,  96  U.  S.  the  same  Jiiriadiction.  Such  a  plea  is 
688;  Soott  o.  Band,  118  Mass.  216;  Cole  not  a  good  one  in  the  courts  of  that 
V.  Flitcraft,47  Md.  812;  Seeders  v.  Clem-  country,  if  the  first  suit  is  pending  in 
ent,  28  Md.  426;  Paine  u.  Schenectady  anothercountry,  nor  in  the  colonies  of  the 
Ins.  Co.  11  R.  I.  411;  Grider  9.  Apper-  parent  country.  Maule  v.  Murray,  7  T. 
ion,  82  Ark.  882.  The  question  whether  R.  470;  Imlay  v.  Eiiefsen,  2  Eaat,  468; 
the  pendency  of  a  prior  suit  in  a  state  Dillon  v.  Alvares,  4  Ves.  367 ;  Foster  v. 
court  is  a  bar  to  a  suit  in  a  circuit  Vassall,  8  Atk.  687 ;  Bayley  v.  Edwards, 
court  of  the  United  States,  by  tlie  8  Swanst  708 ;  Howell  v.  Waldron,  2  Ch. 
same  plaintiff  against  the  same  defend-  Cas.  86 ;  2  Dan.  Ch.  Prac  721 ;  Story, 
ant  for  the  same  cause  of  action,  seems  to  £q.  PI.  §  741.  The  weight  of  American 
be  now  fully  settled  in  the  negative.  See  authority  also  is  decidedly  to  the  same 
Stanton  v.  Embrey,  98  U.  S-  648 ;  Brooks  effect.  The  undeviating  rule  hi  this  di^ 
V.  Mills  County,  4  Dillon,  624 ;  Loring  v.  cuit  has  been  that  the  pendency  of 
Marsh,  2  Cliff.  811,  822.  In  the  case  of  another  action  for  the  same  cause  in  a 
Loring  v.  Marsh,  just  cited,  Mr.  Justice  state  court  is  not  a  good  plea  in  abate- 
Clifford  said  :  "  Cases  may  unquestion-  ment.  White  v.  Whitman,  1  Curtis,  494 ; 
ably  be  found  where  it  is  held  that  the  Lyman  v.  Brown,  2  Curtis,  669 ;  Wad- 
mere  pendency  of  another  suit  for  the  leigh  v,  Veasie,  8  Sumner,  165.  The 
same  matter  between  the  same  parties  in  same  rule  is  established  in  most  of  the 
another  jurisdiction,  may  be  pleaded  in  states.  Browne  v.  Joy,  9  Johns.  221 ; 
abatement  or  in  bar  to  a  second  suit  Walsh  v.  Durkin,  12  Johns.  99 ;  McTilton 
The  decision  in  Hart  v.  Granger,  1  Conn.  r.  Love,  13  111.  486 ;  Blitchel  v.  Bunce, 
164,  was  of  that  class,  but  the  case  has  2  Paige  Ch.  606.  Much  consideration 
recently  been  distinctly  overruled  by  the  was  given  to  the  whole  subject  in  the 
court  in  which  it  was  made.  Hatch  v.  case  of  Salmon  v.  Wotten,  9  Dana,  422,. 
Spofford,  28  Conn.  495.  The  English  to  which  reference  is  specially  made,  for 
cases  go  no  further  than  to  hold  that  the  a  clear  and  full  exposition  of  the  reasons 
plea  of  another  suit  depending  will  be  on  which  the  rule  is  founded." 
good,  if  the  first  suit  was  instituted  in 
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§  742.  Hitherto  we  have  been  speaking  of  a  plea  of  another 
suit  depending  in  a  court  of  equity.  And  the  question,  which 
next  presents  itself,  is,  whether  the  pendency  of  an  action  in  a 
court  of  law  for  the  same  subject-matter,  is  a  good  objection  to  be 
urged  in  a  plea  of  this  sort  in  a  court  of  equity.^  It  is  the  estab- 
lished rule,  that  such  «  plea  is  bad  and  unavailable  in  equity.  The 
reason  usually  given  for  this  diversity  is,  that  the  plaintifE  has  a 
right  to  the  oath  of  the  defendant  in  equity,  to.  exonerate  him  of 
the  onu9prohandi  at  law.'  Perhaps  a  more  general  ground  may  be 
found  in  the  fact,  that  it  can  scarcely  ever  occur,  that  the  remedial 
justice,  and  the  grounds  of  relief,  are  precisely  the  same  in  each 
court ;  for  if  the  remedy  be  complete  at  law,  that  is  an  objection 
to  the  jurisdiction  of  a  court  of  equity.  It  would  be  absurd  to 
allow  a  suit,  depending  at  law,  to  be  a  bar  in  a  suit  in  equity, 
when  the  merits  of  the  case  could  not  be  tried  in  the  suit  at  law. 
The  defendant  is  not,  however,  without  a  remedy  for  the  double 
vexation  ;  for  a  court  of  equity  will,  upon  the  coming  in  of  the 
defendant's  answer,  put  the  plaintiff  to  his  election,  whether  he 
will  proceed  in  the  suit  at  law,  or  in  equity ;  and  if  he  elects  the 
latter,  then  an  injunction  will  issue  to  any  further  proceedings  at 
law ;  if  the  former,  then  the  bill  will  be  dismissed.^  (a)  But  if 
the  plaintiff  should  fail  in  his  suit  at  law,  this  dismission  of  his 
bill  will  not  be  a  bar  to  his  bringing  a  second  bill.^ 

§  743.  As  the  plea  of  another  suit,  depending  in  equity,  is 
clearly  a  good  plea,  if  true,  the  usual  course  of  the  court  is  not  to 
reply  to  the  plea  (for  that  would  be  irregular),  or  to  have  the 
plea  set  down  and  argued ;  but  to  refer  it  to  one  of  the  masters 
to  look  into  the  two  suits,  and  to  report  whether  or  not  they  are 

141, 142;  iSoulditch  v.  I>ODegall,  1  Sim.  Jeremy,  247;  Urlin  v.  Hadson,  1  Vern. 

&  Sta.  491.  882 ;  Beames,  PL  in  Eq.  146 ;  Cooper,  £q. 

1  Beamet,  PL  in  £q.  146-148 ;  Cooper,  PL  276. 

£q.  PI.  276.  *  Gilb.  For.  Rom.  66 ;  Beames,  Ord.  in 

«  GUb.  For.  Rom.  66;  Bearoes,  PI.  in  Chan.  11,  12;  Beamet,  PL  in  Eq.  146- 

Eq.  146-148.    Yet  a  plea  of  this  aort  it  148;  Mitf.  Eq.  PL  by  Jeremy,  249,  260; 

never  required  to  be  put  in  upon  oath,  Cooper,  Eq.  PL  276. 

because  it  is  examinable  by  a  master,  as  *  Mitf.  Eq.  PL  by  Jeremy,  260;  Royle 

a  matter  of  record.     Mitf.  Eq.  PL  by  v,  Wynne,  Cr.  &  PhiU.  262. 

(a)  But  the  plaintiff  will  not  be  re-  pendency  of  the  prior  action  is  alleged  in 
quired  to  elect,  in  such  case,  unless  the  the  bill,  the  court  will  take  notice  of  it 
suit  at  law  is  for  the  same  cause,  and  the  on  demurrer,  or  on  motion,  and  there- 
remedy  at  law  is  oo^xtensive  and  equally  upon  require  the  plaintiff  to  elect  which 
beneficial  with  the  remedy  in  equity,  remedy  he  wiU  pursue.  Sears  v.  Carrier, 
Way  V.  Bngaw,  16  N.  J.  Eq.  218.    If  the  4AUen,  889. 
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both  for  the  same  matter.^  If  the  master  reports,  that  both  suits 
are  for  the  same  matter,  the  plea  is  allowed ;  but  if  he  reports 
otherwise,  the  plea  is  then  ipso  facto  overruled.'  According  to 
the  general  orders  of  the  court,  the  reference  to  the  master  is  to 
be  procured  by  the  plaintifE,  and  a  report  thereupon  within  one 
month  after  the  filing  of  such  plea,  otherwise  the  bill  to  stand  dis- 
missed of  course  with  the  ordinary  costs.^  If  the  plaintiff,  there- 
fore, set  down  the  plea  to  be  argued,  he  admits  the  truth  of  the 
plea,  and  it  must  be  allowed,  unless  defective  in  form.^  (a) 

§  744.  If  we  pause  upon  this  proposition,  there  certainly  ap- 
pears something  rather  anomalous  in  the  proceeding  relative  to 
this  plea,  as  its  effect  seems  to  be,  to  preclude  the  plaintiff  from 
having  both  an  examination  as  to  the  truth  of  the  plea,  and  a  de- 
cision as  to  the  form  of  the  plea,  as  he  is  generally  entitled  to. 
If  he  examine  into  the  truth  of  the  plea  by  the  reference  to  the 
master,  he  waives,  it  is  apprehended,  taking  the  opinion  of  the 
court  on  the  form  of  the  plea.  And  if  he  set  down  the  plea  for 
the  purpose  of  having  a  decision  on  its  form,  he  thereby  admits 
the  truth  of  the  plea,  and  foregoes  an  inquiry  before  the  master ; 
and  the  plea  must  be  allowed,  unless  it  should  be  defective  in 
form.^  But  it  is  conceived,  he  may  adopt  the  latter  course,  not- 
withstanding the  terms  of  the  general  order  would  seem  to  pre- 
clude him  from  taking,  in  any  event,  the  opinion  of  the  court  on 
the  form  of  the  plea.^ 

§  745.  Secondly ;  a  plea  for  the  want  of  proper  parties.  Little 
remains  to  be  said  upon  this  subject  beyond  what  has  been  already 
suggested  in  our  prior  inquiries.^  Although  a  plaintiff  may  be 
fully  entitled  to  the  relief  he  prays,  and  the  defendant  may  have 
no  claim  to  the  protection  of  the  court,  which  ought  to' prevent 

1  Jones  V.  Segueira,  1  Phill.  82.    See         >  Beames,  PI.  in  Eq.  144-146 ;  Beames, 

Wedderburn   v.  Wedderburn,  2   Beav.  Ord.  in  Chan.  176, 177 ;  Mitf.  Eq.  PL  by 

208;  8.  c.  4  Myl.  &  Cr.  686;  Ante,  §  788.  Jeremy,  247 ;  Cooper,  Eq.  PI.  274,  276  ; 

«  Cooper,  Eq.  PL  276.  Murray  v.  ShadweU,  17  Ves.  868. 

«  Ibid.  •  Ibid. 

*  Ibid.  T  Ante,  §  296,  288,  641. 

(a)  By  the  present  practice  in  Eng-  motion,  to  the  branch  of  the  court  in 

Umd,  when  a  bill  is  filed  in  one  branch  of  which  the  first  bill  was  filed,  and  the 

the  court,  and  a  second  bill  in  respect  of  plaintiff  in  the  second  suit,  if  he  was  aware 

the  same  subject-matter  has  been  pre-  of  the  institution  of  the  first  suit,  will  be 

viously  filed  in  another  branch,  the  sec-  requiredtopay  the  costs  of  the  application 

ond  suit,  even  when  a  decree  in  it  has  for  transfer.    Orrell  v.  Busch,  L.  R.  6  Ch. 

been  obtained,  will  be  transferred,  on  467 ;  Lucas  v,  Siggers,  L.  R.  7  Ch.  617. 
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its  interference ;  yet  the  defendant  may  object  to  the  bill,  if  it 
is  deficient  to  answer  the  purposes  of  complete  justice.  This  is 
usually  for  want  of  proper  parties  ;  and,  if  the  defect  is  not  appar- 
ent on  the  face  of  the  bill,  the  defendant  may  plead  the  matter 
necessary  to  show  it.  A  plea  of  the  want  of  parties  goes  both  to 
discovery  and  relief,  where  relief  is  prayed ;  although  the  want  of 
parties  is  no  objection  to  a  bill  for  a  discovery  merely.^  Where 
a  sufficient  reason  to  excuse  the  defect  is  suggested  by  the  bill ; 
as  where  a  personal  representative  is  a  necessary  party,  and  the 
bill  states,  that  the  representation  is  in  contest  in  the  ecclesias- 
tical court ;  or  where  the  party  is  resident  out  of  the  jurisdiction 
of  the  court,  and  the  bill  charges  that  fact ;  or  where  the  bill 
seeks  a  discovery  of  the  necessary  parties,  an  objection  for  want 
of  parties  will  not  be  allowed;  unless,  perhaps,  the  defendant 
should  controvert  the  excuse  made  by  the  bill,  by  pleading 
matter  to  show  it  false.^    Thus,  in  the  first  instance,  if  before  the 

^  Ante,  §  610.  der  discussion  as  a  plea  in  bar,  seems 
*  Mitf.  £q.  PI.  by  Jeremy,  280,  281 ;  rather  to  question  the  propriety  of  so 
Cooper,  Eq.  PI.  186-187, 289, 290 ;  Beames,  classing  it,  by  obserring  that  it  is,  '  per- 
Pi.  in  Eq.  148;  Robinson  v.  Smith,  8  haps,  a  temporaxy  bar  only'  (Mitf.  Tr. 
Paige,  222;  Blitchell  v.  Lenox,  2  Paige,  179),  an  obserratlon  that  is  equally  ap- 
280 ;  Milligan  r.  MUledge,  8  Cranch,  220 ;  plicable,  for  instance,  to  a  plea  of  out- 
Lord  Redesdale  has  classed  this  plea  la  wry,  which  has  nerer,  it  is  apprehended, 
among  pleas  in  bar.  Mitf.  Eq.  PI.  by  been  classed  as  a  plea  in  bar  in  equity. 
Jeremy,  220,  280.  On  this,  Mr.  Beames  In  addition  to  which.  Lord  Hardwicke 
(PI.  in  £q.  149, 150)  has  remarked :  "  This  himself  says,  that '  an  exception  for  want 
plea  is  generally  cUssed  as  a  plea  in  bar;  of  parties  is  in  the  same  nature  with  a 
but  with  what  propriety  (admitting,  as  it  plea  in  abatement  at  law.'  (Darwent  v. 
tacitly  does,  that  the  plaintiff  is  entitled  Walton,  2  Atk.  510.)  Whether,  how- 
to  some  relief,  and  not  disputing  the  erer,  it  be  properly  classed  as  a  plea  in 
Talidity  of  the  rights,  made  the  subject  bar,  or  as  a  plea  to  the  bill,  it  is  unques- 
of  the  suit)  cannot,  I  apprehend,  be  easily  tionable,  that  a  plea  for  want  of  parties 
stated,  especially  as  it  is  borrowed  from  is  a  good  plea  in  equity,  as  it  is  at  law." 
the  analogous  plea  at  law  to  actions  aris-  See  also,  Anon.  Mosely,  207.  It  has 
ing  ex  contractu,  which  has  been  consid-  already  been  stated  (§  238)  that,  where 
ered  a  plea  in  abatement  Thus,  in  the  there  is  a  defect  of  parties,  the  plea 
instance  of  qwxre  impedit, '  the  incumbent  should  show  who  the  proper  parties  are, 
may  plead  in  abatement,  that  such  an  by  name,  if  practicable ;  if  not  so,  by  a 
one  is  not  named  a  defendant  when  he  description,  which  will  pohit  out  to  the 
ought  to  be.'  It  appears  from  Mr.  Raith-  plaintiff  the  proper  parties,  and  will  en- 
by's  note  of  the  case  of  Hamm  v.  Ste-  able  him  to  amend  his  bill  accordingly, 
phens  (1  Vern.  110),  that  the  plea  was  See  Mitf.  Eq.  PI.  by  Jeremy,  180, 181; 
considered,  and  is  entered  in  the  Regis-  Attorney  General  v.  Jackson,  11  Yes. 
ter's  book,  as  a  'plea  in  abatement  for  867,  869,  870;  Attorney  General  v.  Wy- 
want  of  parties.'  Lord  Redesdale,  al-  burgh,  1  P.  Wms.  599 ;  Attorney  General 
though  he  has  treated  the  plea  now  un-  v.  Shelly,  1  Salk.  168;  Beames,  PI.  in 
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filing  of  the  bill  the  contest  in  the  ecclesiastical  court  was  deter- 
mined, and  administration  granted,  and  the  defendant  should 
show  this  by  plea,  perhaps  the  objection  for  want  of  parties 
would  be,  in  strictness,  good.^  Upon  arguing  a  plea  of  this  kind, 
the  court,  instead  of  allowing  it,  has  given  the  plaintiff  leave  to 
amend  the  bill  upon  payment  of  costs ;  a  liberty  which  he  may 
also  obtain  after  the  allowance  of  a  plea,  according  to  the  common 
course  of  the  court ;  for  the  suit  is  not  determined  by  the  allow- 
ance of  a  plea,  as  it  is  by  the  allowance  of  a  demurrer  to  the 
whole  of  a  bill.^  And  a  plea  to  the  whole  bill  of  want  of  par- 
ties will  be  overruled,  if  in  any  one  state  of  facts  charged  by  the 
bill,  the  parties  would  not  be  necessary  ;  for  then  the  plea  is  not 
an  answer  to  all  the  allegations  in  the  bill.^ 

§  745  a.  In  respect,  also,  to  the  want  of  proper  parties,  although 
it  may  be  generally  pleaded  to  the  bill,  that  there  is  such  a  defect ; 
yet  the  structure  of  the  bill,  even  when  it  seeks  relief,  as  well  as 
discovery,  may  sometimes  prevent  the  objection  from  being  taken 
by  way  of  plea.  Thus,  for  example,  if  a  bill  be  brought  for  pay- 
ment of  an  annuity  charged  on  real  estate,  and  the  bill  charges, 
that  the  defendant  ought  to  discover,  whether  there  are  any  encum- 
brances prior  to  the  plaintiff's  ;  and  if  there  are,  to  set  forth  their 
names,  and  the  nature  of  their  claims  and  priorities ;  it  would  not 
be  a  good  plea,  that  there  are  prior  encumbrancers,  who  ought  to 
be  made  parties  to  the  bill,  for  the  defendant  is  bound  to  make 
the  discovery  as  asked  in  the  bill ;  and  if  there.are  more  than  one, 
he  ought  to  discover  all  the  encumbrancers.*    And  if  a  plea,  that 

Eq  164, 156 ;  Fawkes  r.  Pratt,  1  P.  Widb.  never  can  snppoie  that  courts  of  equity, 

592;   Merrewether  o.  MelUBh.   18  Ves.  which  are   generally  governed   by  the 

435,  488 ;  Anon.  Mosley,  207 ;  Cockbum  rules  of  common  sense,  can  aUow  what 

V  Thompson,  le  Ves.  826-S29.    See  also  ought  to  have  been  the  subject  of  an 

Cook  V.  Mancius,  3  Johns.  Ch.  427.  answer,  and  which  the  plaintiff  seeks  to 

*  IWd.  hare  discovered  by  his  bill,  set  up  by 
«  Mitf.  Eq.  PI.  by  Jeremy,  280,  281,  way  of  plea,  in  order  to  defeat  the  bUL 

and  cases  before  cited.  There  is  a  class  of  cases,  where  the  re- 

*  Homan  v.  Shiel,  2  Jones  (Irish),  lief  and  discovery  sought  by  the  bill  are 
1^^-  so  blended,   that  you  cannot  separate 

*  Rawlins  v.  Dalton,  8  Y.  &  Coll.  447,  them ;  and  if  you  plead  to  the  reUef,  you 
452,  458.  Lord  Abinger  on  this  occasion  must  answer  as  to  the  discovery.  Here, 
said :  "  I  am  clearly  of  opinion,  that  the  party  seeks  to  recover  a  certain  an- 
the  plea  must  be  overruled,  on  three  dis-  nuity  charged  on  lands ;  but  upon  this 
tinct  grounds.  The  first  is,  that  the  bill  his  title  to  receive  payment  of  the 
matter  discovered  tn  the  plea  is  part  of  annuity  may  depend  on  the  existence  of 
the  discovery  sought  by  the  bill,  and  I  prior  encumbrancers.    One  object  of  the 
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there  is  one  encumbrancer,  who  is  not  a  party,  is  allowed,  and  the 
bill  amended  accordingly,  and  the  defendant  then  pleads  to  the 
amended  bill,  that  there  are  other  encumbrancers,  who  are  not 
made  parties,  the  latter  plea  will  be  disallowed ;  for  the  defendant 
ought  to  have  inserted  all  the  encumbrancers  in  the  oiiginal  plea.^ 

§  746.  Thirdly ;  the  plea  of  multiplicity  of  suits.  This  objec- 
tion also  may  be  taken  by  way  of  plea ;  for  it  is  against  the  whole 
policy  of  courts  of  equity  to  encourage  multiplicity  of  suits.^  In« 
deed,  this  constitutes  one  main  ground  of  the  objection  of  the  want 
of  suiBcient  parties;  since  its  tendency  is  to  multiply  litigation.^ 

§  747.  Fourthly ;  the  plea  of  multifariousness,  or  of  joining  and 
confounding  distinct  matters  in  one  bill.  Generally,  this  objec- 
tion is  apparent  on  the  face  of  the  bill ;  and  then  it  should  be 
taken  by  way  of  demurrer.^  But,  in  case  the  bill  is  so  artfully 
framed,  that  from  that,  or  from  some  other  cause,  the  objection 
does  not  appear  on  the  face  of  the  bill,  the  defendant  may  take 
advantage  thereof,  by  setting  forth  the  special  matter  by  a  plea.^ 
Such  a  plea,  properly  considered,  would  be  neither  to  the  jurisdic- 

bill  it  to  obtain  a  discoYeiy  of  the  other  '  Stafford  p.  London,  1  P.  Wms.  428 ; 
encumbrancen,  in  order  to  make  them  Ante,  §  72,  78,  75,  76.  This  plea  ia  aUo 
parties  to  the  suit.  Ought,  then,  the  classed  by  Lord  Redesdale  as  a  plea  in 
omission  to  make  the  encumbrancers  bar.  Mitf.  Eq.  Pi.  by  Jeremy,  220,  221. 
parties  to  be  pleaded  to  such  a  bill?  Upon  this,  Mr.  Beames  (PI.  in  £q.  156) 
But  at  all  events,  can  it  be  endured,  that  has  remarked  :  "  Lord  Redesdale  terms 
a  defendant  should  plead  the  want  of  it  a  plea  in  bar,  which,  with  great  defer- 
one  encumbrancer,  thereby  getting  the  ence  to  his  lordship,  it  cannot  be,  as  it 
plaintiff's  bill  dismissed,  and  his  own  does  not  deny  the  existence  of  the  right, 
costs  of  the  dismissal,  and  then  be  al-  made  the  subject  of  suit,  but  tacitly  ad- 
lowed  to  plead  the  same  plea  again  as  to  mits  that  right.  Nor  can  it  be  denomi- 
another  encumbrancer  ?  By  the  same  nated  a  plea  either  to  the  jurisdiction,  or 
rule  he  might  go  on  and  plead  fifty  sue-  to  the  person.  It  is  a  plea  in  abatement 
cessire  pleas  of  the  same  sort.  It  appears  of  the  bill,  as  framed,  neither  denying 
to  me,  however,  that  the  very  nature  of  the  jurisdiction  of  the  court,  nor  the 
the  bill,  which  seeks  to  know,  who  are  ability  of  the  plaintiff  to  sue,  nor  con- 
the  encumbrancers  upon  the  estate,  pre-  tending,  that  the  right,  made  the  subject 
eludes  a  plea  for  want  of  parties  in  a  of  the  suit,  has  no  existence ;  but  simply 
case  like  this,  and  that  the  defendant  asserting,  that  the  plaintiff  ought  not  to 
should  include  in  his  answer  to  the  bill  split  his  demands,  but  should  bring  the 
the  names  of  all,  whom  he  alleges  ought  whole  at  once  before  the  court." 
to  be,  but  whom  the  plaintiff  has  omitted  «  Mitf.  £q.  PI.  by  Jeremy,  221 ;  Ante, 
to  make,  parties  to  the  bill."  §  271-287. 

1  RawUns  v.  Dalton,  8  T.  &  CoU.  447,  •  Beames,  PI.  in  Eq.  157,  158 ;  Mitf. 

452.  Eq.  PI.  by  Jeremy,  221 ;  Benson  i;.  Had- 

s  Beames,  PI.  in  Eq.  155,  156,  158 ;  field,  4  Hare,  32. 
Mitf.  Eq.  PI.  by  Jeremy,  145,  221 ;  Ante, 
S  287 ;  Cooper,  Eq.  PI.  184, 185. 
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tion,  nor  to  the  person,  nor  in  bar ;  bat  it  would  be  strictly  a  plea 
to  the  bill,  or  to  the  frame  thereof.^  This  subject  has  been  already 
treated  at  large  under  the  head  of  demurrer ;  and  therefore  it  ia 
unnecessary  to  add  more  in  this  place.' 

§  748.  Having  disposed  of  these  preliminary  pleas,  declinatory 
or  dilatory,  we  come  in  the  next  place  to  the  consideration  of  pleas 
in  bar,  belonging  to  the  class  of  peremptory  exceptions  of  the 
civil  law.  Although  the  subject  of  a  suit  may  be  within  the  juris- 
diction of  a  court  of  equity,  and  the  court,  in  which  it  is  brought, 
may  have  the  proper  jurisdiction  ;  although  the  plaintiff  may  be 
under  no  personal  disability,  and  may  be  the  person  he  pretends 
to  be,  and  may  have  a  claim  of  interest  in  the  subject  and  a  right 
to  call  on  the  defendant  concerning  it ;  and  although  the  defend- 
ant may  be  the  person  he  is  stated  to  be,  and  may  claim  an  in- 
terest in  the  subject,  which  may  make  him  liable  to  the  plaintiff's 
demands  (with  respect  to  which  circumstances  pleas  have  been 
already  considered)  ;  ^  still,  the  plaintiff,  by  reason  of  some  addi- 
tional circumstance,  may  not  be  entitled  in  the  whole  or  in  part 
to  the  relief  or  assistance,  which  he  prays  by  his  bill.  The  objec- 
tions, which  may  be  made  to  the  whole  or  to  any  part  of  a  suit, 
and  which  have  not  been  already  considered,  are  principally  the 
subject  of  those  kinds  of  pleas,  which  are  commonly  termed  pleas 
in  bar.^  Let  us  proceed  to  examine  these  different  kinds  of  pleas 
in  the  order  in  which  they  have  been  usually  arranged. 

§  749.  Pleas  in  bar  may  be  ranked  under  three  heads:  (1.) 
Pleas,  founded  on  some  bar  created  by  statute;  (2.)  Pleas, 
founded  on  matter  of  record,  or  as  of  record,  in  some  court; 
(8.)  Pleas  of  matter  purely  in  pais^  as  it  is  termed ;  that  is,  upon 
matter  of  fact,  which  is  not  of  record.* 

§  760.  First ;  Pleas  in  bar  founded  on  matter,  which  is  made  a 
bar  by  statute.  Pleas  of  this  sort  are  :  (1.)  The  statute  of  limi- 
tations ;  (2.)  The  statute  for  the  prevention  of  frauds  and  perju- 

»  Beamea,  PI.  in  Eq.  167, 15a  (1.)  Pleas  of  matters  recorded,  or  as  of 

*  Ante,  §  271,  284,  6d0-541.  •  record  in  the  court  itaelf,  or  of  some 

•  Ante,  §  784.  other  court  of  equity ;  (2.)  Pleas  of  mat- 

*  Mitf.  Eq.  Pi.  by  Jeremy,  288.  ters  of  record,  or  matters  in  the  nature  of 

•  This  is  the  distribution  of  Mr.  matters  of  record  of  some  other  court. 
Cooper  (Eq.  PI.  251)  and  of  Mr.  Beames,  not  a  court  of  equity ;  and  (3.)  Pleas  of 
(PI.  in  Eq.  169,  160) ;  and  I  have  fol-  matters  in  paU.  Mitf.  Eq.  PI.  by  Jere- 
lowed  it  as  preferable  to  that  of  Lord  my,  236. 

Redesdale,  who  has  divided  them  into, 
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lies ;'  (3.)  Any  other  statute,  public  or  private,  which  has  created 
a  bar ;  (4.)  The  plea  of  a  statute  fine  and  non-claim. 

§  751.  (1.)  The  statute  of  limitations.  This  is  a  good  bar  to  a 
suit  in  equity,  as  it  is  at  law ;  and  it  will  ordinarily  bar  both  the 
claim  of  the  debt,  and  the  discovery,  when  the  debt  became  due.^ 
Indeed,  when  the  objection  appears  on  the  face  of  the  bill,  it  may, 
as  we  have  already  seen,  be  taken  by  way  of  demurrer.^  Thus, 
for  example,  if  upon  the  face  of  a  bill  to  recover  a  debt,  it  appears, 
that  the  debt  accrued  and  was  due  more  than  six  years  before  the 
commencement  of  the  suit,  a  demurrer  will  lie.  If  it  does  not  so 
appear,  then  a  plea  is  proper.  It  was  formerly  thought,  that  al- 
though the  plea  might  be  a  good  bar  to  the  relief  sought  by  such 
a  bill,  yet  it  was  not  a  good  bar  to  the  discovery  sought,  when  the 
debt  became  due ;  for  if  that  had  been  set  forth,  it  would  appear 
to  the  court,  whether  the  time  limited  by  the  statute  of  limitations 
was  elapsed  or  not.^  But  the  doctrine  is  now  well  established, 
that  the  bar  equally  applies  to  each  ;  to  the  discovery,  as  well  as 
to  the  relief.^  The  objection  may  also  be  taken  by  way  of  answer, 
and  relied  on  as  a  defence.^ 

1  Mitf .  Eq.  PI.  bj  Jeremy,  260 ;  Cooper,  demurrer  would  extend  to  the  discovery, 

Eq.  PL  251 ;  James  v.  Sadgrore,  1  Sim.  on  which  the  relief  prayed  was  founded  " 

&  Stu.  4 ;  MacGregor  p.  East  India  Co.  2  [Ante,  §  812,  441 1 ;   "  and  applying  this 

Sim.  455 ;  Ante,  §  681  a,  and  note ;  Dez-  rule  originally  confined  to  demurrers,  to 

ler  V.  Arnold,  2  Sumner,  152.  pleas  also.    It  may  be  doubted,  whether 

'  Ante,  §  484,  608,  note ;  Foster  v.  in  this  extension  of  the  rule  to  pleas,  the 

Hodgson,  19  Ves.  180 ;  Hovenden  v.  An-  difference  between  a  plea  and  demurrer 

nesley,  2  Sch.  &  Lefr.  687 ;  Hoare  v.  Peck,  has  been  sufficiently  considered.    A  de- 

6  Sim.  51 ;  Mitf.  £q.  PL  by  Jeremy,  212,  murrer  founds  itself  on  the  bill,  and  as- 

Dote    (c);    Stackhouse  v.  Bamston,  10  serts  no  matter  of  fact,  the  truth   of 

Yes.  466,  469,  470.  which  can  be  disputed.    A  plea,  on  the 

s  Mitf.  £q.  PL  by  Jeremy,  260 ;  Mack-  contrary,*  asserts  a  fact,  the   truth   of 

worth  V,  Clifton,  2  Atk.  61 ;  Ante,  §  681  which  is  put  in  issue  by  the  plea.  When, 

a,  and  note.  therefore,  the  statute  of  limitations  is 

*  Sutton  V.  Scarborough,  9  Yes.  71 ;  pleaded  to  a  demand,  and  the  question 

Cork   9.  Wilcock,  5  Mad.   828.     Lord  to  be  tried  on  the  issue,  joined  upon  the 

Redesdale  (Mitf.  Eq.  PL  by  Jeremy,  269,  plea,  is,  whether  the  debt  became  due 

270)  has  made  the  following  remarks  on  within  six  years  before  the  filing  of  the 

the  decisions  which  establish  the  present  bill,  it  is  denying  the  plaintiff*  the  benefit 

doctrine :  "  These  decisions  are  stated  to  of  that  discovery  in  aid  of  proof,  wliich 

have  been  founded  on  a  rule  adopted  of  is  allowed  in  all  other  cases  to  hold,  that 

late  years,   that  where  a  demurrer  to  a  plea  of  the  statute  of  limitations,  with 

relief  would  be  good,  the  same  ground  of  an  arerment  that  the  cause  of  action,  if 


*  Yan  Hook  v.  Whitlock,  7  Paige,    §  1520, 1521,  and  cases  cited  in  the  notes ; 
878 ;  1  Story,  Eq.  Jur.  {  56  a,  529;  2  Id.    Post,  {  847. 
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§  752.  Where  the  demand  is  of  any  thing  executory,  as  a  note 
for  the  payment  of  an  annuity,  or  of  money  at  a  distant  period,  or 
by  instalments,  the  defendant  must,  by  his  plea,  aver,  that  the 
cause  of  action  hath  not  accrued  (not,  that  he  did  not  promise) 
within  six  years ;  because  the  statute  bars  only  what  was  actually 
due  six  years  before  the  suit  was  brought.^  This  is  in  accordance 
with  the  rule  of  pleading  adopted  at  law.^ 

§  753.  There  are  exceptions  allowed  in  courts  of  equity,  in 
analogy  to  those  at  law,  to  the  strict  application  of  the  statute  of 
limitations.  It  cannot  be  pleaded,  where  the  case  falls  directly 
within  the  exceptions  of  the  statute  itself,  such  as  infancy,  coyer- 
ture,  insanity,  being  imprisoned,  or  being  beyond  seas.  Neither 
can  it  be  pleaded  in  a  case,  where  the  executor  of  the  debtor  has 
not  taken  out  administration ;  because  no  laches  can  be  attributed 
to  a  plaintifE  for  not  suing,  while  there  was  no  executor  against 

any,  occurred  six  years  before  the  filing  Beames,  PI.  in  Eq.  166, 109, 170 ;  Cooper, 
of  the  bill,  will  be  a  bar  to  a  discovery  of  Eq.  PI.  262,  263.  See  MacGregor  v.  East 
the  truth  of  that  averment.  In  the  case  India  Co.  2  Sim.  462. 
of  money  received  by  the  defendant  for  ^  Beames,  PI.  in  Eq.  166,  166.  As  to 
the  use  of  the  plaintiff,  and  where  the  the  mode  of  averment  which  will  satisfy 
sums  received,  as  well  as  the  times  when  the  rules  of  pleading,  it  has  been  decided 
they  were  respectively  received,  may  that  the  want  of  an  averment,  in  a  plea 
rest  in  the  knowledge  of  the  defendant  of  the  statute  of  limitations,  that  the 
only,  it  may  amount  to  a  complete  denial  money  was  not  received  within  six  years, 
of  justice  to  hold,  that  a  plea  of  the  may  be  supplied  by  an  averment,  that 
statute  of  limitations,  with  such  an  aver-  the  cause  of  action,  if  any,  arose  above 
ment,  is  a  bar  to  any  discovery  as  to  the  six  years  before  the  filing  of  the  bill ;  as 
sums  received,  and  when  received,  and  of  where  the  bill  was  for  an  account  of  all 
whom,  and  as  to  entries  in  books  and  sums  received  in  respect  of  prizes,  in- 
other  papers,  which  the  discovery  might  surance,  &c. ;  and  the  defendants  pleaded 
enable  the  plaintiff  to  prove  the  falsehood  the  statute  of  limitations,  and  the  plea 
of  the  plea  by  witnesses  and  production  averred,  that  there  had  been  no  promise 
of  papers,  as  well  as  by  the  defendant's  or  agreement  within  six  years  before  the 
answer."  These  remarks  seem  properly  defendants  were  served  with  process,  to 
addressed  to  a  case  where  the  bill  states  come  to  any  account  for,  or  make  satis- 
that  the  debt  has  accrued  within  the  faction,  or  to  pay  any  sum  of  money  to 
period  of  the  statute  of  limitations ;  and  the  plaintiff ;  although  it  was  objected 
then  they  would  seem  to  be  conclusive  in  that  there  was  no  averment  in  this  plea, 
favor  of  requiring  the  discovery  to  be  that  the  money  was  not  received  within 
made.  But,  suppose  the  bill  should  state  the  last  six  years,  yet  the  court  decided 
the  debt  to  be  due  ten  years  ago,  and  that  it  was  supplied  in  substance  by  the 
then  should  require  a  discovery,  whether  averment,  that  no  cause  of  action  had 
it  did  not;  would  the  same  reasoning  be  accrued  within  the  last  six  years;  and 
applicable  ?  See  Ante,  §  681, 681  a,  688 ;  allowed  the  plea.  Sutton  r.  Scarborough, 
Post,  §  806.  9  Ves.  71 ;  Cooper,  Eq.  PI.  262. 
1  Mitf.    Eq.   PI.    by   Jeremy,    271 ; 
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whom  he  could  bring  his  action.^  But  where  the  allegation  of  the 
bill,  upon  a  fair  construction,  was  that  the  defendant  had  pos- 
sessed the  personal  estate,  and  therefore  might  have  been  sued, 
as  executor  de  son  tort,  a  plea  of  the  statute  of  limitations  by  an 
executor,  who  had  not  taken  out  probate  till  some  years  after  the 
testator's  death,  was  allowed.^ 

§  754.  In  the  cases  above  stated,  the  bill  is  supposed  not  to 
state,  that  the  debt  accrued  more  than  six  years  before  the  suit 
brought ;  and  not  to  state  any  circumstances,  which  would  take 
the  case  out  of  the  statute ;  ^  such  as  a  fraud ;  or  a  mistake ;  or  a 
new  promise  within  six  years ;  or  any  exception  of  disability  with- 
in the  statute ;  ^  of  which  it  seeks  a  discovery.  In  such  a  case, 
the  plea  of  the  statute  of  limitations  would  be  a  pure  plea.  But, 
if  the  bill  should  charge  a  fraud,  and  that  the  fraud  was  not  dis- 
covered until  within  six  years,  a  pure  plea  would  not  be  appropri- 
ate. But  it  must  be  the  plea  not  pure,  or  the  anomalous  plea, 
already  mentioned.  That  is  to  say,  the  plea  should  not  only  plead 
the  statute  of  limitations,  but  it  should  contain  averments,  deny- 
ing the  fraud ;  or  stating  that  the  fraud  if  any,  was  [not  first]  dis- 
covered within  six  years.^  And  it  should  also  be  accompanied  by 
an  answer  in  support  of  the  plea,  answering  and  denying  the  cir- 
cumstances of  fraud,  and  the  other  circumstances  which  go  to 
avoid  the  bar.^  So,  upon  a  similar  ground,  where  a  particular 
special  promise  within  six  years  is  charged  in  the  bill  to  avoid  the 
statute  of  limitations ;  or  where  any  other  matter  whatsoever  is 
charged  by  the  bill,  to  avoid  the  statute  of  limitations,  the  plain- 
tiff must  specially  deny  the  promise,  or  other  matter  so  charged, 
by  averment  in  the  plea  ;  and  must  also  accompany  it  with  an  an- 
swer in  support  of  the  plea,  containing  a  like  denial  of  the  promise, 


1  Cooper,  £q.  PL  268,  254.  Coll.  683,  688 ;  Ante,  §  681  a,  and  note ; 

s  Cooper,  Eq.  PL  253,  254 ;  Beamei,  Post,  §  815  a. 
PL  in  Eq.  167,  168 ;  Burditt  ».   Grew,         «  Mitf.  Eq.  PL  by  Jeremy,  271 ;  South 

8  Pick.  108.  Sea  Co.  v.  Wymondsell,  3  P.  Wms.  148 ; 

>  See  Thring  r.  Edgar,  2.Sim.  &  Stn.  Beames,PL  in  Eq.  168, 164, 167;  Cooper, 

274 ;  MacGregor  v.  East  India  Co.  2  Sim.  Eq.  PL  252,  253 ;  Hovenden  v.  Annesley, 

452.  2  Sch.  &  Lef r.  685, 636,  687 ;  Goodrich  v. 

*  Ante,  §  681  a,  and  note ;  Forbes  v.  Pendleton,  3  Johns.  Ch.  884 ;  Kane  9. 

Skelton,   8    Sim.    885;   Brooksbank   v,  Bloodgood,  7  Johns.   Ch.  134;  8.  c.  8 

Smith,  2  Y.  &  Coll.  58,  60.  Cowen,    860 ;    Clayton   v.    Winchelsea, 

«  B.  p.  Brooksbank  v.  Smith,  2  T.  &  3  Y.  &  Coll.  683,  688 ;  Hindman  v,  Tay- 

Coll.  58 ;  Clayton  v.  Winchelsea,  8  Y.  &  lor,  2  Bra  Ch.  7;  Ante,  §  684. 
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or  other  matter  charged,  and  all  the  circumstances  thereof.^  In 
such  a  case,  care  must  be  taken  not  to  cover  such  a  discovery  by 
pleading  the  plea  to  the  whole  bill,  or  to  any  part  thereof,  which 
will  cover  such  a  discovery ;  for,  if  the  plea  does  cover  it,  it  will, 
as  has  been  already  stated,  be  overruled.^ 

§  755.  The  statute  of  limitations  may  also  be  pleaded  in  bar  to 
a  bill,  filed  to  prevent  the  defendant  from  setting  up  an  outstand- 
ing term,  in  order  to  defeat  the  plaintiff  in  an  action  of  ejectment ; 
for  in  such  a  case,  if  more  than  twenty  years  have  elapsed  since 
his  title  accrued,  and  he  has  been  out  of  possession,  it  is  plain,  that 
when  he  has  obtained  the  equitable  relief  which  he  seeks,  he  will, 
nevertheless,  be  unable  to  proceed  at  law ;  andj  therefore,  the  only 
ground  for  equitable  relief  fails.* 

§  756.  In  some  of  the  foregoing  cases,  courts  of  equity  seem  to 
act  upon  the  positive  injunctions  of  the  statute  of  limitations ;  for, 
in  a  case  of  concurrent  jurisdiction  (as  in  cases  of  account,  or  other 
debts),  the  statute  would  seem  to  apply  equally  to  courts  of  law  and 
of  Equity.*  But  in  a  great  variety  of  other  cases,  courts  of  equity 
may  correctly  be  said  to  act,  not  so  much  in  obedience  to  the  law, 
as  in  analogy  to  the  law.^  For,  although,  in  such  cases,  suits  in 
equity  are  not  within  the  words  of  the  statute ;  yet  courts  of  equity 
generally  adopt  it  as  a  positive  rule,  and  apply  it  by  parity  of 
reasoning  to  cases  not  within  it.^ 

§  756  a.  But  besides  the  bar  of  the  statute  of  limitations,  in 
cases  to  which  the  statute  properly  applies,  the  lapse  of  time  will, 

1  Mitf.Eq.  PI.  by  Jeremy,  271 ;  Cooper,  6  Sim.  856;  Bolton  v.  Gardner,  3  Paige, 
£q.  PI.  232 ;  Beames,  PI.  in  Eq.  164, 165 ;  278.    When,  and  under  whatever  circum- 
Bayley  v.  Adams,  6  Ves.  586 ;  Cork  v.  stances,  the  plea  will  be  good  in  bar  of 
Wilcock,  5  Mad.  328,  880 ;  James  r.  Sad-  an  accomit.    See  Cooper,  Eq.  PI.  258 ; 
grove,  1  Sim.  &  Stu.  4 ;  Chapin  v.  Cole-  Beames,  PI.  in  Eq;  167 ;  Spring  v.  Gray, 
roan,  11  Pick.  331 ;  Didier  v,  Davison,  5  Mason,  522-588. 
2  Sandf.  Ch.  61.    A  plea  of  the  statute         *  Jermy  v.  Best,  1  Sim.  878. 
of  limitations  need  not  deny  the  asual        *  2  Story,  Eq.  Jur.  §  1520  and  note 
allegations,    "that    the    defendant   has  (2);   Hovenden  v,  Annesley,  2  Sch.  & 
books,  &c.,  in  his  custody,  by  which,  if  Left.  607,  629,  680. 
produced,  the  several  matters  aforesaid,         •  1  Story,  Eq.  Jur.  §  55,  529;  2  Story, 
or  some  of  them,  did  or  would  appear,"-  Eq.  Jur.  §  1520-1522;  Hovenden  r.  Ad- 
unless  it  is  also  charged  that,  if  pro-  nesley,  2  Sch.  &  Lefr.  607,  629,  680 ;  Bur- 
duced,  they  would  show  a  promise,  with-  ditt  v.  Grew,  8  Pick.  108 ;  Bond  o.'  Hop- 
in  six   years;   because,  otherwise,  the  kins,  1  Sch.  &  Lefr.  428,  429;  Stack- 
possession  of  these  documents  is  quite  house  9.  Bamston,  10  Yes.  466;  Post, 
immaterial.     MacGregor  v.  East  India  §813. 
Co.  2  Sim.  452.  •  Mitf.  Eq.  PI.  by  Jeremy,  273,  and 

>  Ante,  §  686 ;  Portarlington  v,  Soulby,  cases  cited  note  (r)  and  note  («). 
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independent  of  the  statute,  constitute  a  complete  bar,  in  many 
cases,  to  proceedings  in  equity  ;  for  courts  of  equity  never  inter- 
fere to  grant  either  relief  or  discovery  after  an  unreasonable  lapse 
of  time.  On  the  contrary,  the  mere  length  of  time  unaccounted 
for  is  treated  as  evidence  of  gross  negligence  and  laches  in  the 
plaintiff,  and  in  such  cases  courts  of  equity  never  interfere. 
Hence,  even  in  cases  of  express  trusts,  if  the  parties  have  long 
ceased  to  act  upon  or  recognize  them,  courts  of  equitj'^  will  not 
interfere  to  enforce  them ;  and,  a  fortiori^  not  in  cases  of  mere 
constructive  trusts.^ 

§  757.  Thus,  for  example,  if  an  equitable  title  is  not  sued  upon 
until  after  the  time  within  which  a  legal  title  of  the  same  nature 
ought  to  be  sued  upon,  to  prevent  a  bar  by  the  statute  of  limita- 
tions, courts  of  equity,  acting  by  analogy  to  the  statute,  will  not 
entertain  it.  For,  in  courts  of  equity,  lapse  of  time  is  emphati- 
cally an  ingredient  in  regard  to  entertaining  suits  for  relief.  If 
the  party  be  guilty  of  such  laches  in  prosecuting  his  equitable 
title,  as  would  bar  him,  if  his  title  were  solely  at  law,  he  will  be 
held  barred  in  equity .^  Hence,  it  is  a  general  rule  in  equity,  in 
regard  to  all  trusts  and  equitable  estates  in  land,  that  every  new 
right  of  action  in  equity,  that  accrues  to  a  party,  whatever  it  may 
be,  mustbe  acted  upon  and  prosecuted  within  twenty  years;  and 
that  an  adverse  possession  for  twenty  years  (subject  to  the  ordinary 
exceptions  at  law)  is  a  good  bar  to  such  an  equitable  right  or  title.* 
Therefore,  the  statute  of  limitations  may  be  pleaded  to  a  bill  to  re- 
deem a  mortgage  if  the  mortgagee  has  been  in  possessiod  twenty 
years,  unless  within  that  period  he  has  treated  it  as  a  mortgage.^ 
So,  a  bill  to  foreclose  a  mortgage  will  not  lie  after  twenty  years' 
possession  by  the  mortgagor,  without  acknowledging  the  mortgage  ; 
and  a  plea,  setting  up  the  bar,  will  be  good.^     But  redemptions 

1  See  1  Story,  Eq.  Jur.  §  64  a,  529 ;  »  Hovenden  v.  Annesley,  2  Sch.   & 

2  Story,  Eq.  jJor.  §  1520-1522,  and  the  Lefr.  636 ;    Cholmondeley  v.  Clinton,  2 

cases  there  cited.    See  also  Steams  v.  Jac.  &  Walk.  1,  187,  141-180;  Miller  i7. 

Page,  1  Story,  204;  Baker  w.  Whiting,  M'Intyre/6  Peters,  61. 

8  Sumner,  475;  Dexter  n,  Arnold,  3  Sum-  *  Mitf.  Eq.  PI.  by  Jeremy,  273 ;  Ho- 

ner  152 ;  Wedderburn  o.  Wedderbum,  4  renden  v.  Annesley,  2  Sch.  &  Lefr.  636, 

Myl.  &  Cr.  41;  Post,  §  757-759,  813;  637 ;  Cooper.  Eq.  PI.  255 ;  Cholmondeley 

Portlock  V,  Gardner,  1  Hare,  594,  603.  v.  Clinton,  2  Jac.  &  Walk.  1,  137-189 ; 

^  Bond  p.  Hopkins,  1  Sch.  &LelV.  429;  Stackhouse  v,  Barnston,  10  Yes.  466; 

Hovenden  o.  Annesley,  2  Sch.  &  Lefr.  Corbett  v.  Barker,  3  Anst.  755;  Bavald 

628-680,  686 ;  1  Story,  Eq.  Jur.  §  55,  v.  Russell,  Tounge,  9. 

520;    2  Story,    Eq.    Jur.  §  1520-1522;  »  Ibid. 
Stackhouse  r.  Barnston,  10  Yes.  466. 
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have  been  opened  after  twenty  years,  where  the  mortgagee  has 
treated  it  as  redeemable  during  that  time ;  as,  if  he  has  kept 
accounts  upon  it.* 

§  758.  If  there  is  a  mortgage  of  a  manor,  with  an  advowson 
appendant,  and  the  church  becomes  void,  the  mortgagee,  although 
in  possession,  is  not  allowed  to  present  to  the  church  till  the  mort- 
gage is  foreclosed.^  But  if  the  mortgagee  of  an  advowson  presents 
to  it,  a  bill  by  the  mortgagor,  seeking  to  compel  a  resignation,  must 
be  brought  within  six  months  after  a  qtiare  impedit.^  And,  if  it  is 
not,  plenarty  for  six  months  before  the  bill  filed  may  be  pleaded  in 
bar ;  for  the  statute  of  Westminster  the  second  is  considered,  for 
this  purpose,  as  a  statute  of  limitations  in  bar  of  an  equitable  as 
well  as  of  a  legal  right.^  But  if  a  qiUire  impedit  is  brought  before 
the  six  months  are  expired,  although  the  bill  is  filed  after,  it  may 
be  in  some  cases  a  ground  for  the  court  to  interfere ;  and,  conse- 
quently, plenarty  would  not  in  such  cases  be  pleaded  in  bar.'* 

§  759.  A  further  illustration  of  the  doctrine  of  courts  of  equity 
on  this  subject,  may  be  found  in  the  case  of  a  rent-charge,  either 
legal  or  equitable,  which  is  not  within  the  purview  of  the  statute 
of  limitations  and  is  not  of  course  barred,  either  at  law  or  in  equity, 
by  the  mere  lapse  of  time.^  But,  nevertheless,  in  a  case  of  this  sort, 
courts  of  equity  will,  after  a  great  lapse  of  time,  unexplained  by 
circumstances  entitling  the  party  to  relief,  refuse  its  aid,  as  it  may 
well  be  presumed,  that  the  ren1>-charge  has  been  in  some  way  ex- 
tinguished. And  courts  of  equity  fully  recognize  the  maxim, 
viffilantibus^  non  dormientibus^  Jura  subveniuntJ 

§  759  a.  So,  if  a  judgment  has  been  obtained  against  a  debtor, 
and  no  efforts  are  made  by  the  creditor  to  enforce  it  for  twenty 
years,  the  lapse  of  time  will  be  a  good  bar  to  the  judgment,  and 
may  be  so  pleaded,  notwithstanding  it  may  be  shown,  that,  during 
the  greater  part  of  the  time  the  debtor  has  been  insolvent ;  for  a 
court  of  equity  will  never  be  active  in  relieving  persons,  who  have 
for  a  long  time  slumbered  upon  their  rights ;  and  especially,  when 

*  Ibid.  Ves.  46^-470;  Eldridge  v.  Knott,  Cow- 

*  Cooper,  Eq.  Pi.  255 ;  Mitf.  Eq.  PI.    per,  214 ;  Beanies.  PI.  in  £q.  168. 

bj  Jeremy,  272.  1  1  Story,  Eq.  Jur.  §  66a,  529 ;  2  Story, 

*  Ibid.  Eq.  Jur.  §  1520-1622,  and  notes ;  1  Fonbl. 

*  Ibid.  Eq.  B.  1,  ch.  4,  §  27  and  not«  (q) ;  Cooper, 

*  Ibid.  Eq.  PI.  259 ;  Aston  v,  Aston,  1  Ves.  264 ; 

*  Collins  V,  Goodall,  2  Vem.  285;  Stackliouse  v.  Bamston,  10  Ves.  466-469 ; 
Cooper,  Eq.  PL  254;  Wynn  v.  Williams,  Beames,  PI.  in  Eq.  168-170;  Baldwin  p. 
5  Ves.  130;  Stackliouse  i;.  Barnston,  10    Peacli,  1  Y.  &  Coil.  45a 
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they  might  have  had  relief  in  equity,  aud  enforced  their  rights 
there,  if  they  had  applied  within  a  reasonable  period.^ 

§  759  b.  Whether  the  direction  of  a  testator,  that  his  debts  shall 
be  paid  out  of  his  personal  and  real  estate,  will  revive  a  debt  barred 
by  the  statute  of  limitations,  and  entitle  it  to  payment  out  of  the 
assets,  has  been  a  matter  of  grave  discussion.  The  doctrine  seems 
now  finally  settled,  that  in  no  case  of  a  charge  either  upon  the  per- 
sonal or  the  real  estate,  does  it  operate  to  stop  the  running  of  the 
statute,  unless,  indeed,  the  debt  be  specially  referred  to  by  the  tes- 
tator, as  one  scheduled  and  to  be  paid.^ 

§  760.  It  may  be  addend,  in  concluding  this  subject,  that,  for- 
merly, courts  of  equity  held,  that,  unless  the  defendant  claimed 
the  benefit  of  the  statute  by  plea,  or  by  answer,  he  could  not  in- 
sist upon  it  in  bar  of  the  plaintiff's  demand.^  That  rule  no  longer 
prevails,  where  the  cause  accrued  so  long  ago  as  to  be  barred  by 
the  statute  of  limitations,  and  the  fact  is  apparent  on  the  face  of 
the  bill ;  for  there  a  demurrer  will  lie.^  And  the  courts  will,  in 
cases  which  will  allow  of  the  exercise  of  discretion,  use  the  statute 
as  a  rule  to  guide  that  discretion ;  and  will  also  sometimes  resort 
to  the  policy  of  the  ancient  law,  which  in  many  cases  limited  the 
demand  of  accruing  profits  to  the  commencement  of  the  suit. 

§  761.  (2.)  The  statute  for  prevention  of  frauds  and  perjuiies 
may  also  be  pleaded  in  bar  of  a  suit,  to  which  the  provisions  of  the 
statute  apply .^  Thus,  for  example,  to  a  bill  for  the  specific  perform- 
ance of  a  contract,  or  agreement  respecting  lands,  the  defendant 
may  plead  the  statute,  and  by  negative  averments  insist,  that  there 
has  been  no  contract  or  agreement  in  writing  signed  by  the  parties.^ 
Therefore,  where  a  bill  stated  a  parol  agreement  for  the  sale  of 
lands  and  that  five  guineas  were  paid  in  part  of  the  purchaso- 

l  Grenfell  v,  Girdlestone,  2  Y.  &  Coll.         »  Mitf .    Eq.    PL    by    Jeremy,    285  ; 

662,  679,  681,  682.  Cooper,  Eq.  PI.  265 ;  Beames,  PI.  in  Eq. 

»  See  2  Story,  Eq.  Jur.  §  1521  a ;  Scott  171 ;  Cottington  ».  Fletcher,  2  Atk,  155. 

V.  Jones,  4  CI.  &  Pin.  882 ;  Freake  v.  See  this  case  commented  on  in  Moore  v. 

Cranefeldt,  8  Myl.  &  Cr.  490.    But  see  Edwards,    4    Ves.    24;    Muckleston    v, 

Crallan  v.  Oulton,  8  Beav.  1.  Brown,  6  Ves.  68 ;  Beames,  PL  in  Eq. 

»  Mitf.  Eq.  PL  by  Jeremy,  278,  274,  180;  Gilb.  For.  Rom.  61.    This  statute, 

and  the  cases  cited  in  note  (z)  and  note  passed  29  Car.  2,  ch.  8,  has  been  very 

(a).  generally   adopted   and    re-enacted    in 

«  Foster  v.  Hodgson,  19  Yes.    180 ;  America.    2  Story,  Eq.  Jur.  §  752. 
Deloraine  v.  Browne,  3  Bro.  Ch.  683,  and         ^  Cooper,  Eq.  PL  255 ;  Mitf.  Eq.  PL 

Mr.  Belt's  note;  Hoare  r.  Peck,  6  Sim.  by  Jeremy,  266;  Beames,  PL  in  Eq.  171, 

51 ;  Hovenden  p.  Annesley,  2  Sch.  &  Lefr.  172;  Stevens  c.   Cooper,  1  Johns.  Ch. 

607,  638 ;  Ante.  §  484,  508,  and  note.  425. 
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money,  and  the  defendant  pleaded  the  statute  of  frauds  in  bar,  the 
plea  was  allowed  ;  ^  for  a  part-payment  of  the  purchase-money  is 
not  such  a  part-performance  of  the  contract  or  agreement,  as  takes 
the  case  out  of  the  statute.^  So,  to  a  bill  setting  up  a  parol  vari- 
ation of  such  a  contract,  the  statute  may  be  pleaded,  if  the  yaria- 
tion  is  essential.^  , 

§  762.  There  is  a  distinction  suggested  on  this  subject,  impor- 
tant in  point  of  practice.  If  a  bill  for  the  specific  performance  of 
a  contract  respecting  the  sale  of  land,  states  the  agreement  gener- 
ally, with  no  representation,  fixing  it  as  in  writing,  or  not,  as  that 
general  averment  may  be  understood  of  an  agreement  in  writing, 
or  not,  although  the  plea  of  the  statute  has  rather  the  appearance 
of  an  answer ;  yet  it  has  always  been  admitted  in  that  form.^  But 
if  the  bill  states  an  agreement  in  writing,  and  seeks  nothing  but 
an  execution  of  that  agreement,  a  plea,  that  there  is  no  agreement 
in  writing,  has  been  thought  not  to  be  proper ;  as  it  is  no  more 
than  so  much  of  an  answer.^  (a) 

§  763.  It  seems  now  understood,  that  this  plea  extends  to  the 
discovery  of  the  parol  agreement,  as  well  as  to  the  performance  of 

^  Main    i;.    Melboura,    4   Yes.    720;  fence,  at  the  hearing.    Hejs  v.  Astley, 

Cooper,  £q.  PI.  235,  236 ;  Beamefl,  PI.  in  9  Law  T.  n.  b.  866.] 

£q.  471,  472.  >  Cooper,  £q.  Fl.  256;  Brodie  v.  St. 

'  2  Story,  £q.  Jar.  §  760,  and  cases  Paul,  1  Yes.  Jr.  826 ;  Jordan  v.  Sawkina, 
there  cited.  [In  a  case  where  the  bill  1  Yes.  Jr.  402;  s.  c.  3  Bro.  Ch.  888 ;  Park- 
does  not  allege  the  contract  in  writing,  hurst  v,  Yan  Cortlandt,  1  Johns.  Ch.  273. 
but  only  in  general  terms,  and  a  hearing  *  Moriaon  v.  Tumour,  18  Yea.  182. 
is  had  before  any  answer  is  filed,  it  is  See  Whitchurch  v.  Be  vis,  2  Bro.  Ch. 
competent  for  the  defendant,  where  the  566,  667,  and  Mr.  Belt's  note  (19) ;  8.  c. 
bill  asks  a  specific  performance  of  a  con-  2  Dick.  664.  But  qussre,  whether  thia 
tract  for  the  sale  of  land,  to  plead  tlie  diatinction  is  well  founded.  Why  is  not 
statute  of  frauds,  at  the  hearing,  orally,  such  a  negative  plea  good,  if  no  circum- 
Lincoln  v.  Wright,  5  Jur.  n.  s.  1142.  But  stances  are  charged  in  the  bill  requiring 
as  a  general  rule  the  statute  of  frauds  a  discovery  ?  See  Bowe  v.  Teed,  15 
must  be  specially  urged,  either  by  formal  Yes.  878 ;  Thring  o.  Edgar,  2  Sim.  & 
plea,  or  in  the  answer,  in  order  to  enable  Stu.  274. 
the  defendant  to  rely  upon  it,  as  a  de-  ^  Ibid. 

• 

(a)  The   defence   of   the   statute    of  00;  Ahrend  v.  Odiome,  118  Mass.  261; 

frauds  may  also  be  taken  by  demurrer,  Slater  v.  Smith,  117  Mass.  06;  Famham 

where  it  clearly  appears  upon  the  face  of  v.  Clements,  51  Maine,  426;  M&cey  v. 

the  bill  that  the  case  there  stated  is  with-  Childress,  2  Tenn.  Ch.  438 ;  Cranston  r. 

in  the  statute.    But,  as  the  bill  need  not  Smith,  6  R.  I.  231 ;   Switzer  t;.  Skiles, 

show  affirmatively  that  the  statute  does  3  Gilman,  529.     It  seems  that,  by  the 

not  apply,  such  defence  is  usually  raised  present  English  practice,  the  defence  of 

by  plea  or  answer.   See  Wood  v.  Midgley,  the  statute  of  frauds  must  be  pleaded, 

5  De  G.  M.  &  G.  41 ;  Cozine  v,  Graham,  and  cannot  be  taken  by  demurrer.    Cat- 

2  Paige,  177  ;  Walker  v,  Locke,  5  Cush.  ling  v.  King,  5  Ch.  D.  660. 
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it ;  although  it  hsus  been  said,  that  the  defendant  is  compellable  by- 
answer,  or  by  plea,  to  admit  or  to  deny  the  parol  agreement  stated 
in  the  bill.^  But  this  seems  utterly  nugatory ;  for  it  is  now  well 
settled,  that  if  the  defendant  should  by  his  answer  admit  the  parol 
agreement,  and  should  insist  upon  the  benefit  of  the  statute,  he 
will  be  fully  entitled  to  it,  notwithstanding  such  admission.^  But 
if  he  admits  the  parol  agreement,  without  insisting  on  the  statute, 
the  court  will  decree  a  specific  performance,  upon  the  ground,  that 
the  defendant  has  thereby  renounced  the  benefit  of  the  statute.^ 
§  764.  But  if  in  cases  of  this  sort  any  matter  is  charged  in  the 

^  The  Bubject  is  thought  by  Lord  considered,  whether,  if  the  defendant  ad- 
Redesdale  (Mitf.Eq.  PL  by  Jeremy,  266-  mitted  by  answer  the  fact  of  a  parol 
267)  to  be  still  involved  by  the  author!-  agreement,  but  insisted  on  the  protection 
ties  in  some  difficulty.  "It  has  been  of  the  statute,  a  decree  could  be  pro- 
understood,"  says  he,  "  that  this  plea  ex-  nounced  for  performance  of  the  agree- 
tended  to  the  discovery  of  a  parol  agree-  ment  without  any  other  (pround,  than  the 
ment,  as  well  as  to  the  performance  of  it,  fact  of  the  parol  agreement  thus  confessed, 
except  where  the  agreement  had  been  At  length  it  seems  to  have  been  decided, 
so  far  performed,  that  it  might  be  deemed  that  though  a  parol  agreement  be  con- 
a  fraud  on  the  party  seeking  the  benefit  fessed  by  the  defendant's  answer ;  yet,  if 
of  it,  unless  it  was  completely  carried  he  insists  on  the  protection  of  the  statute. 
Into  execution ;  and  cases  have  been  de-  no  decree  can  be  made  merely  on  the 
termined  accordingly.  This  has  of  late  ground  of  that  confession."  He  immedi- 
been  the  subject  of  much  discussion,  ately  adds,  in  the  succeeding  sentence,  a 
and  some  contrariety  of  decision.  In  one  suggestion,  that  there  must  always  be 
case  the  court  appeared  to  have  con-  a  discovery  of  the  parol  agreement  by 
ceived,  that  the  courts  of  equity,  in  de-  answer ;  which,  however,  is  contrary  to 
termining  cases  arising  upon  this  statute,  the  text,  which  follows  the  doctrine  of 
had  laid  down  two  propositions,  founded  Mr.  Cooper,  Eq.  PI.  266,  and  that  ulti- 
on  rules  of  equity,  and  had  given  a  con-  mately  held  in  Whitchurch  v.  Bevis,  2 
struction  to  the  act  accordingly,  which  Bro.  Ch.  669. 
amounted  to  this,  that  the  act  was  to  be         '  Ibid. 

construed,  as  if  there  had  been  an  ex-         '  Cooper,  Eq.  PI.  266,  267 ;  Mitf.  £q. 

press  exception  to  the  extent  of  those  PI.  by  Jeremy,  266-268 ;  Beames,  PI.  in 

rules  m  favor  of  courts  of  equity  ;  and  Eq.  172-176;  2  Story,  Eq.  Jur.  §  768  and 

that  no  action  was  to  be  sustained,  ex-  note  (1);  1  Fonbl.  Eq.  B.  1  Ch.  8,  §  8, 

cept    upon   an   agreement   in    writing,  and  note  (<f) ;  Cozine  v.  Graham,  2  Paige, 

signed  according  to  the  requisition  of  tlie  177  ;  Ontario  Bank  v.  Root,  8  Paige,  478 ; 

statute ;  and  except  upon  bills  in  equity,  Rowe  v.  Teed,  16  Yes.  376 ;  Morison  v. 

where  the  party  to  be  charged  confessed  Tumour,  18  Yes.  182, 188;  Cooth  v.  Jack- 

the  agreement  by  answer ;  or  there  was  son,  Yes.  87,  88 ;  Blagden  v.  Bradbear,  12 

a  part-performance  of  the   agreement.  Yes.  471.   In  the  case  of  the  Ontario  Bank 

It  was  tlierefore  determined,  that  to  the  v.  Root,  8  Paige,  478,  it  was  decided,  that 

fact  of  the  agreement  th^  defendant  must  where  the    bill  sets  up  an  agreement, 

answer.    But  the  court,  afterwards,  upon  which  would  be  invalid  by  the  statute  of 

a  rehearing,  allowed  the  plea.    In  subse-  frauds,  unless  it  was  in  writing,  and  the 

quent  cases  this  subject  was  much  dis-  defendant  by  his  answer  denies  the  agree- 

cussed ;  and  the  question  was  particularly  ment,  he  need  not  insist  upon  the  statute 
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bill,  which  may  avoid  the  bar,  created  by  the  statute,  such  as  acts 
of  part-performance,  or  fraud,  then  the  plea  ceases  to  be  a  pure 
plea ;  and  that  matter  must  be  denied  by  way  of  averment  in  the 
plea,  and  must  also  be  denied  particularly  and  precisely  by  way 
of  answer  in  support  of  the  plea.^ 

§  765.  The  statute  of  frauds  and  perjuries  may  also  be  pleaded 
to  a  bill  for  the  discovery  and  execution  of  a  trust,  with  an  aver- 
ment, that  there  was  no  declaration  of  the  trust  in  writing.'  But 
here,  as  in  the  former  case,  circumstances  of  fraud  may  be  alleged 
in  the  bill,  which,  if  true,  would  avoid  the  bar.^  If  there  be  any 
such  allegation  of  fraud,  the  plea  ceases  to  be  a  pure  plea ;  and 
the  allegation  must  be  met  by  an  averment  in  the  plea,  denying 
the  fraud ;  and  there  must  also  be  an  answer  in  support  of  the 
plea,  responsive  to,  and  denying  all  the  circumstances  of  fraud  so 
charged.* 

§  766.  Whether,  in  the  case  of  a  parol  trust  charged  by  a  bill, 
the  defendant  may  confess  the  trust  by  his  answer,  and  insist  upon 
the  statute  of  frauds  as  a  bar,  as  he  may  to  a  bill  brought  for  a 
specific  performance  of  a  parol  contract  respecting  lands,  is  an 
important  question,  which  has  been  much  discussed,  and  upon 
which  (it  has  been  said)  it  may  be  very  difficult  to  make  a  satis- 
factory distinction.^  In  each  case,  the  confession  by  answer  of 
the  trust,  or  of  the  agreement,  is  susceptible  of  being  considered 
as  a  declaration  of  trust  in  writing,  or  as  an  admission  of  an  agree- 
ment in  writing,  signed  by  the  party.     If,  notwithstanding  the 

admission  in  the  one  case,  the  bar  may  be  insisted  on,  it  is  not 

* 

as  a  bar ;  but  the  plaintiff  at  the  hearing  cient,  for  the  statute  of  frauds  only  refers 

must  establiAh  the  agreement  by  written  to  the  proof  of  a  trust  hy  some  writing, 

evidence,  (a)    8.  p.  Cozine  v.  Graham,  2  Davies  v.  Otty,  88  Beav.  640;  s.  c.  2 

Paige,  177,  181.     [See  also  Champlin  t;.  De  G.,  J.  &  S.  238.    But  in  establishing  a 

Parish,  11  Paige,  408.]  trust,  it  is  not  sufficient,  in  order  to  pro> 

1  Cooper,  Eq.  PI.  256  ;  Mitf.  Eq.  PI.  tect  the  bill  from  a  demurrer  for  want  of 

by  Jeremy,  266, 267 ;  Beames,  PI.  in  Eq.  equity,  to  allege  that  the  defendant  holds 

176-182 ;  2  Story,  Eq.  Jur.  §  769-707 ;  a  fund  in  trust  for  the  plaintiff.    The 

Whitchurch  v.  Bevis,  2  Bro.  Ch.  659,  and  facts    which   establish    that   conclusion 

Mr.  Belt's  note ;  Morison  v.  Tumour,  18  must  be  set  forth.    Grenvilie-Murray  v. 

Ves.  181, 182.  Clarendon,  L.  R.  9  Eq.  11.] 

a  Cooper,    Eq.    PI.    266,    267 ;    Mitf.         »  Ibid. 
Eq.  PI.  by  Jeremy,  266;  Cottington  v.        *  Mitf .  Eq.  PI.  by  Jeremy,  268 ;  Cooper, 

Fletcher,  2  Atk.  156.  [A  bill  which  sought  Eq.  PL  267, 268 ;  Beames,  PL  in  Kq.  17&- 

to  enforce  a  trust  of  lands  did  not  allege,  180. 

that  such  trust  was  in  writing.    It  was         ^  Mitf.  Eq.  PI.  by  Jeremy,  267, 268. 
held,  on  demurrer,  that  this  was  suffl- 

(a)  BUlingslea  v.  Ward,  88  Md.  48. 
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easy  to  say,  why  the  same  rule  ought  not  to  be  applied  in  the 
other.^  Indeed,  it  has  been  doubted,  whether  the  defendant,  upon 
a  bill  chai^ng  a  parol  trust,  is  not  always  bound  to  answer,  as  to 

the  existence  of  the  parol  trust ;  and  whether  a  plea  of  the  statute 
would  be  good  to  such  a  discovery.*  » 

1  Mitf.  £q.  PL  by  Jeremy,  267,  268 ;  satisfactory  distinction.    In  the  cases,  in 

Muckleston  u.  Brown,  6  Yes.  62,  67-69.  which  it  was  formerly  considered,  that  a 

[A  signed  document  may  so  refer  to  an  plea  of  this  statute  was  the  proper  de- 

unsigned  writing  as  to  incorporate  it  into,  fence,  it  was  conceived,  that  any  matter 

and  make  it  a  part  of,  the  signed  writing,  charged  by  the  bill,  which  might  avoid 

and  so  meet  the  requirements   of  the  the  bar  created  by  the  statute,  must  be 

statute ;  although  the  signed  writing  in  denied  generally,  by  way  of  averment  in 

itself  be  not  sufficient.    But  the  defend-  the  plea,  and  particularly  and  precisely 

ant's    answer,   wherein    the   statute   is  by  way  of  answer  to  support  the  plea, 

pleaded  and  insisted  upon,  cannot  be  re-  But  according  to  one  case,  if  any  such 

sorted  to  for  that  purpose.    Jackson  v,  matter  were  charged  in  the  bill,  it  became 

Oglander,  2  H.  &  M.  465.    An  answer,  impossible  to  plead  the  statute  in  bar ; 

admitting  the  oral  agreement  but  insist-  the  court  having  determined,  that  denial 

ing  upon  the  statute,  must  read  as  if  it  of  the  matter  so  charged  made  the  plea 

were  an  answer  denying  the  agreement  double,  and  therefore  informal.    And  it 

in  toto.   But  if  it  appear  that  the  contract  may  now  be  doubtful,  whether  a  plea  of 

was  reduced  to  writing  and  signed  by  one  the  statute  ought  in  any  case  (except 

of  the  parties  and  by  the  agent  of  the  perhaps  m  the  case  of  a  trust)  to  extend 

other  party,  it  is  sufficient,  although  such  to  any  discovery  sought  by  the  bill ;  and, 

agent  were  appointed  orally.-  Heard  v,  indeed,  whether  it  ought  not  to  be  deemed 

PiUey,  L.  R.  4  Ch.  648.]  a  needless  and  vexatious  proceeding,  if 

^    See  Adlington  v.  Cann,  8  Atk.  141 ;  confined  to  relief."    From  this  passage, 

8.  c.  cited  Parker,  159,  160 ;  s.  c.  cited  it  seems  to  be  Iiord  Redesdale's  opinion, 

and  commented  on,  Muckleston  v.  Brown,  (1.)  That  to  a  bill  for  a  specific  perform- 

6  Yes.  67,  68.    See  Whitchurch  v.  Bevis,  ance  of  a  parol  contract,  the  defendant 

2  Bro.  Ch.  550 ;  Mitf.  Eq.  PI.  by  Jeremy,  must  by  answer  discover,  whether  there 

267,268.  Lord Redesdale ( Mitf. £q. PI. by  was  a  parol  contract  or  not;  and  that 

Jeremy,  267)  has  used  the  following  Ian-  his  plea  of  the  statutes  must  not  cover 

guage :  "  And  it  may  now,  apparently,  such  a  discovery.    But  this  is  contrary 

be  concluded,  tliat  a  plea  of  the  statute  to  the  text.  Ante,  §  763  and  note,  and 

cannot,  in  any  case,  be  a  bar  to  a  discovery  seems  inconsistent  with  the  ultimate  de- 

of  the  fact  of  an  agreement ;  and  that,  as  cision,  in  Whitchurch  v.  Bevis,  2  Bro. 

the  benefit  of  the  statute  may  be  had,  if  Ch.  559 ;  and  with  the  generally  received 

insisted  on,  by  answer,  there   can   be  doctrine  in  Bngland,  that  a  plea  in  bar, 

no  use  in  pleading  it  in  bar  of  relief,  good  to  the  relief,  is  a  good  bar  to  the 

Whether  the  same  rule  would  be  applied  discovery.    Mr.  Cooper,  too,  holds  the 

to  a  confession  of  a  trust  by  an  answer,  contrary  doctrine.    Cooper,  £q.  PI.  256. 

which  may  be  considered  as  a  declaration  (2.)  Lord  Redesdale  seems  to  hold  it 

of  the  trust  in  writ  ing,  signed  by  the  party,  doubtful,  whether  a  plea  of  the  statute 

as  indeed  the  confession  of  a  parol  agree-  ought  in  any  case  (except,  perhaps,  in  the 

ment  by  answer  might  also  be  deemed,  case  of  a  trust)  to  extend  to  the  dis- 

seems  to  be  an  important  question,  not  covery  sought  by  the  bill ;  or,  indeed, 

agitated  in  the  cases  decided  with  re-  whether  any  such  plea  is  good  at  all. 

spedt  to  other   agreements,    and  upon  In  a  preceding  page  (p.  255)  he  admits 

which  it  may  be  very  difficult  to  make  a  the  ralidity  of  a  plea  of  the  statute  to 
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§  767.  Bat,  whateyer  may  be  the  doubts,  in  some  cases  of  trust, 
it  seems  clear,  that  where  the  bill  sets  up  a  parol  trust,  the  non- 
performance of  which  would  be  a  fraud  upon  the  plaintiff;  or 
where  the  parol  trust  is  a  secret  trust,  alleged  to  be  in  fraud  of 
the  public  policy  of  the  country ;  a  pure  plea  of  the  statute  will 
not  prevail;  for  the  statute  will  never  be  allowed  to  cover  fraud. 
In  such  cases  the  plea  must  contain  averments  denying  the  fraud, 
and  also  be  supported  by  an  answer,  discovering  or  denying  all 
the  circumstances  relied  on  to  establish  the  fraud.^  Therefore, 
where  an  heir-at-law  filed  a  bill  against  a  devisee,  for  the  discovery 
of  secret  trusts  for  charitable  uses,  and  stating  a  paper  in  the 
handwriting  of  the  testator,  as  a  ground  for  the  allegation ;  al- 
though the  defendant  pleaded  the  statute  of  frauds,  yet  he  was 
compelled  to  answer.^  And  so,  in  another  case,  in  which  co-heirs 
were  plaintiffs,  and  filed  a  bill  for  the  same  purpose ;  and  it  ap- 
peared, that  the  testator's  codicil  contained  expressions  denoting 
some  trusts,  and  there  were  written  acknowledgments  by  the 
defendants,  that  they  were  to  take  upon  trust  for  charity,  the 
defendants  were  compelled  to  answer.' 

the  discoTery  and  execution  of  a  trust ;  v.  Bevis,  2  Bro.  Ch.  667,  seems  to  have 

and  it  is  very  difficult  to  perceive  any  thought,  that  a  plea  of  the  statute  to  a 

distinction  between  such  a  case,  and  the  parol  agreement,  charged  in  a  bill,  would 

case  of  a  bill  for  the  specific  performance  be   good  without  answering  as  to  the 

of  an  agreement.    In  the  latter  case,  a  parol  agreement ;  and  that  a  like  plea 

plea  of  the  statute  has  often  been  recog-  would  be  good,  if  the  agreement  was  not 

nized  as  good ;  as,  indeed,  his  lordship  stated  to  be  by  parol.    Tlie  truth  seems 

admits  (p.  266,  and  cases  cited,  note  k,  to  be,  that  Lord  Redesdale,  in  his  whole 

and  note  m).    See  also  Mussell  v,  Cooke,  text  on  this  subject  (p.  265-269),  seems 

Free.  Ch.  638;  Whitchurch  v.  Be  vis,  2  to  have  been  embarrassed  by  the  ap- 

Bro.  Ch.  669 ;  Ilollis  v.  Whiteing,  1  Vem.  parent  conflict  of  the  authorities,  and  to 

151.    That  the  bar  of  the  statute  may  be  have  endeavored,    without   success,   to 

relied  on  in  an  answer,  by  no  means  estab-  bring   them   into   harmony.    Since   he 

lishes,  that  it  may  not  also  be  relied  on  wrote,  the  subject  of  negative  pleas  haa 

in  a  plea ;  and  an  answer  in  support  of  a  been  much  more  fully  considered ;  and 

plea  is  not  necessary,  unless  some  facts  the  confusion  in  the  authorities  is  in  a 

are  stated  in  the  bill,  as  to  the  trust  or  great  measure  dissipated.    See  Armitage 

agreement,  which  call  upon  the  defendant  v.  Wadsworth,  1  Mad.  189, 195 ;  Hitchina 

for  a  discovery.    If  the  bill  charges  a  v.  Lander,  Cooper,  84. 
written  agreement,  and  seeks  a  discovery        ^  Cooper,  £q.  PI.  266,  267. 
thereof,  there  the  plea  may  require  an  an-         ^  Cooper,  £q.  PI.  267 ;  Adlington  v. 

swer  in  support  of  the  plea,  denying  that  Cann,  8  Atk.  141 ;  cited  also  in  Parker, 

there  is  any  written  agreement   Perhaps  159,  and  6  Yes.  67,  and  9  Ves.  519 ; 

Lord   Eldon's   doctrine   in    Morison    v»  Muckleston  v.  Brown;  6  Yes.  62,  65,  68, 

Tumour,  18  Yes.  182,  cited  Ante,  §  768,  69 ;  Chamberlain  v.  Agar,  2  Yes.  &  B. 

may  be    explained    upon   tliis  ground.  259. 
Mr.  Belt,  in  his  note  (19)  to  Whitchurch        *  Ibid. 
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§  768.  Even  in  the  case  of  a  mere  naked  allegation  by  the  heir, 
that  the  defendant  takes  upon  a  secret  trust  for  charitable  purposes 
against  the  statute  of  mortmain,  if  the  defendant  pleads  the  statute 
of  frauds,  with  an  averment,  that  he  never  signed  any  writing  de- 
claratory of  a  trust,  it  will  not  be  sufficient ;  because  the  statute 
was  never  permitted  to  be  a  cover  for  a  fraud  upon  the  private 
rights  of  individuals ;  and  although,  within  the  intention,  it  can- 
not be  said,  that  a  trust  is  created  under  these  circumstances ;  yet 
it  is  clear,  that  a  trust  would  be  created  upon  the  principle,  on 
which  courts  of  equity  act  as  to  fraud.^  Thus,  in  the  ordinary 
case  of  an  estate  suffered  to  descend,  the  owner  being  informed 
by  the  heir,  that,  if  the  estate  is  permitted  to  descend,  he  will 
make  a  provision  for  a  mother,  or  a  wife,  or  other  person,  the 
court  will  compel  the  former  to  discover,  whether  he  did  make 
such  a  promise.^  So,  if  a  father  devises  to  his  youngest  son,  who 
promises,  that,  if  the  estate  is  devised  to  him,  he  will  pay  a  sum 
of  money  to  the  eldest  son,  the  court  will  compel  the  former  to 
discover,  whether  that  passed  in  parol ;  and  if  he  acknowledges 
it,  even  praying  the  benefit  of  the  statute,  he  vnll  be  decreed  to 
stand  as  a  trustee  of  the  estate  for  the  amount  of  the  sums  of 
money  charged  upon  it.' 

§  769.  (3.)  The  plea  of  some  other  public  or  private  statute. 
In  the  same  manner,  any  other  statute,  which  creates  a  good  bar 
to  the  demand  of  the  plaintiff,  asserted  in  his  bill,  may  be  pleaded 
with  the  averments  necessary  to  bring  the  case  of  the  defendant 
within  the  statute,  and  to  avoid  any  equity,  which  may  be  set  up 
against  the  bar  created  by  the  statute.^  In  the  latter  case,  there 
must  also  be  an  answer,  discovering  and  denying  the  matters  of 
equity,  so  set  up  to  avoid  a  bar.^  Among  these  statutable  bars 
may  be  enumerated  the  statute  respecting  the  buying  of  pretended 
titles ;  the  statute  of  maintenance ;  the  statute  of  usury ;  and,  in 
England,  the  ship  registry  acts.^ 

1  Cooper,  Eq.  PI.  267,  268 ;   Strick-        *  Beames,  Fl.  in  Eq.  182, 188. 
land  V.  Aldridge,  9  Yes.  616,  619 ;  Cham-        •  Beamet,  PI.  in  Eq.  182.    Hitchint 

berlain  v.  Agar,  2  Yes.  &  B.  219,  262.  v.  Lander,  Cooper,  84 ;  Wall  v.  Stubbs, 

3  Cooper,  Eq.  PI.  267,  268 ;  Strickland  2  Yes.  &  B.  864.    In  fiitchins  v.  Lander, 

V.  Aldridge,  9  Yes.  616,  619;  Chamber-  Cooper,  84,  the  form  of  a  plea  of  buying 

lain  9.  Agar,  2  Yes.  &  B.  269,  262.  a  pretended  title,  contrary  to  sUtute  of 

'  Ibid.  82  Henrj  YIIL  ch.  9,  §  8.  is  given  at 

*  Cooper,  Eq.  PI.  268;  Mitf.  Eq.  PI.  large ;  which  was  allowed  by  Lord  El- 

by  Jeremy,  274 ;  1  Story,  Eq.  Jur.  {  99,  don.    S.  F.  Beames,  PI.  in  Eq.  Appen- 

266;  2  Story,  Eq.  Jar.  {  768.  diz,  888-887. 
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§  770.  A  priyate  or  particular  statute  may  also  be  pleaded  in 
the  same  manner.  Thus,  to  a  bill  impeaching  a  sale  of  lands  in 
the  fens  by  the  conservators  under  the  statutes  for  draining  the 
fens,  the  defendant  pleaded  the  statutes,  and  that  the  sale  was 
made  according  to,  and  by  virtue  of,  those  statutes ;  and  the  plea 
was  allowed.^ 

§  771.  (4.)  A  plea  is  sometimes  both  a  statute  and  a  record ; 
as,  for  instance,  a  fine  with  proclamations,  in  England,  according 
to  the  statute  of  4  Henry  VII.  chap.  24,  and  a  five  years'  non- 
claim.^  This  bar  is  not,  or  at  least  has  not,  been  usually  applied 
in  America.  But  still  it  may  be  proper  to  state  a  few  matters  in 
regard  to  the  nature  and  operation  of  the  plea,  as  it  serves  to 
illustrate  some  other  points  of  general  jurisprudence,  and  of 
pleading. 

§  772.  A  plea  of  fine  and  non-claim,  is  properly  a  legal  bar ;  but 
it  is  equally  good  in  equity,  provided  it  is  pleaded  with  proper 
averments.'  Where  a  defective  title,  merely  legal,  is  purchased 
by  a  party,  although  the  defect  is  apparent  upon  the  face  of  his 
deeds,  yet  the  fine  may  be  set  up  by  him  as  a  bar  in  equity ;  and 
he  will  not  be  affected  by  notice  of  such  defect,  so  as  to  make  him 
a  trustee  for  the  person  who  had  the  right ;  for  a  defect  upon  the 
face  of  title-deeds  is  often  the  occasion  of  a  fine  being  levied ;  and 
if  a  person  has  lost  his  right  by  a  legal  bar,  he  can  have  no  remedy 
in  equity,  whatever  may  be  the  circumstances.* 

§  773.  In  regard  to  equitable  titles,  also,  a  fine  and  non-claim 
will  in  many  cases  be  a  good  bar,  as  it  is  in  regard  to  legal  titles. 
And  it  may  be  generally  stated,  that,  wherever  a  person  comes  in 
by  a  title,  in  opposition  to  the  title  of  a  trust  estate,  or  comes  in 
under  the  title  to  the  trust  estate  for  a  valuable  consideration, 
without  fraud,  or  notice  of  fraud,  or  of  the  trust,  a  fine  and  non- 
claim  may  be  set  up  as  a  bar  to  the  claim  of  a  trust.^  For  many 
purposes,  indeed,  a  fine,  although  under  the  statute,  is  treated  only 
as  a  species  of  conveyance.* 

1  Beames,  PI.  in  Eq.  188 ;  Cooper,  Eq.         '  Ibid. 
PL  259,  260;Mitf.  Eq.  PI.  by  Jeremy,         *  Mitf.    Eq.    PI.    by   Jeremy,    261; 

274 ;  Brown  v.  Hamond,  2  Ch.  Cas.  249.  Cooper,  Eq.  PL  260 ;  Beames,  PL  in  Eq. 

«  Cooper,  Eq.  PL  260;  Mitf.  Eq.  PI.  183-186. 
by  Jeremy,  262-261 ;   Gilb.  For.  Rom.         »  Mitf.  Eq.  PL  by  Jeremy,  2B2.  258 ; 

61 ;  Gait  v,  Osbaldeston,  1  Russ.  158 ;  Beamei,  PL  in  Eq.  191 ;  Cooper,  Eq.  PL 

8.  G.  5  Mad.  428.    See  Leigh  v.  Leigh.  1  268. 
Sim.  849,  871--873 ;  Story  v.  Windsor,  2         «  Black.  Com.  848,  849. 
Atk.  680,  681. 
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§  774,  On  the  other  band,  there  are  cases,  in  which  courts  of 
equity  will  control  the  effects  of  a  fine  and  non-claim.  Some  of 
these  cases  are  founded  upon  an  analogy  to  the  law ;  and  others 
again  are  founded  upon  their  own  peculiar  jurisprudence.  In  the 
first  place,  there  are  cases  where  a  fine  will  not  avail  either  at  law 
or  in  equity.  (1.)  As  where  the  person,  setting  up  the  fine,  has 
been  guilty  of  covin  or  fraud,  be  will  be  treated  as  a  trustee  for 
the  person  equitably  entitled.  (2.)  A  mortgagor  cannot  bar  a 
mortgagee  by  a  fine  and  non-claim.  (8.)  A  fine  by  a  lessee,  or 
tenant  at  will,  will  not  bar  his  lessor's  right ;  or  a  rent  issuing  out 
of  the  land.  (4.)  A  fine  will  not  bar  or  extinguish  a  simple  col- 
lateral or  naked  power. ^ 

§  776.  In  the  next  place,  there  are  cases  in  which  a  fine  and 
non-claim  do  not  constitute  a  bar  in  courts  of  equity  upon  their 
own  peculiar  principles.  (1.)  Thus,  although  where  the  equity 
charges  the  land  only,  a  fine  is  a  good  bar ;  yet,  if  it  charges  the 
person  only,  in  respect  of  the  land,  it  is  then  no  bar ;  as  in  case 
of  a  purchaser  from  a  trustee,  knowing  the  trust.^  (2.)  Where 
the  person,  claiming  the  benefit  of  the  fine,  derives  title  under  a 
trudtee,  but  really  has  not  the  character  of  a  purchaser,  for  a  valu- 
able consideration,  the  fine  is  no  bar ;  for,  in  such  a  case,  he  is  also 
treated  as  a  mere  trustee.^  (8.)  If  a  person,  who  claims  under 
a  couveyance  obtained  by  a  fraud,  levies  a  fine,  that  is  no  bar  to 
the  owner ;  for  he  is  a  mere  trustee  of  the  latter  in  consequence  of 
the  fraud.^  (4.)  If  a  person,  coming  in  under  a  fraudulent  con- 
veyance, sells  to  another  by  a  fine,  with  notice  of  the  fraud  or 
without  consideration,  the  fine  is  no  bar.^  (6.)  If  the  equity  or 
trust  is  created  by  the  fine,  the  fine  will  be  no  bar ;  because  it  is 
not  an  opposite  title.®  (6.)  Where  there  is  suppression  of  the 
title-deeds  by  a  tenant  for  life  in  possession  of  them,  or  by  a  trus- 
tee, a  fine  will  be  no  bar  to  a  bill  against  him  by  the  rightful 
owner.^     (7.)  A  fine  by  a  person  in  possession,  the  legal  estate 

1  Beames,  PI.  in  Eq.  186-188 ;  Cooper,        <  BeAmes,  PI.  in  £q.  100';  Gilb.  For. 

£q.  PI.  260-262 ;  Mitf.  £q.  PI.  bj  Jeremy,  Rom.  62. 
250-252.  ft  Beames,  PI.  in  Eq.  190,  101 ;  Gilb. 

3  Beamea,  PI.  in  Eq.  180;  Cooper,  For.  Rom.  62;  Kennedy  v,  Daly,  1  Sch. 

Eq.  PI.  261 ;  Mitf.  Eq.  PI.  by  Jeremy,  &  Lefr.  880,  881. 

251;  Salisbury  v.  Baggot,  1  Ch.  Cas.         ft.Beames,  PI.  in  Eq.  102;  Gilb.  For. 

278.  Rom.  68. 

'  Beamet,  PI.  in  Eq.  189 ;  Gilb.  For.         7  BeameB,  PL  in  Eq.  102 ;  Bowles  v. 

Rom.  62  ;  Cooper,  Eq.  PL  261 ;  Mitf.  Eq.  Stewart,  1  Sch.  &  Lefr.  225. 
PL  by  Jeremy,  251. 
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being  in  a  trastee,  will  not  bar  an  equitable  charge  under  tbe 
deed  of  trust.^  (8.)  The  pendency  of  a  suit  in  equity  will  some- 
times, in  a  court  of  equity,  prevent  the  running  of  a  fine  and  non- 
claim,  where  the  matter  is  of  an  equitable  nature.' 

§  776.  In  the  next  place,  courts  of  equity  will,  in  some  cases, 
limit  the  operation  of  a  fine,  and  allow  it  as  a  bar  to  a  certain 
extent  only.  (1.)  -Where  it  appears  to  have  been  the  intention  of 
a  husband  and  wife,  in  levying  a  fine,  not  to  bar  her  jointure  a  court 
of  equity  will  not  allow  it  to  operate  as  such  a  bar.*  (2.)  Where 
a  fine  is  levied  pursuant  to  a  decree,  for  a  particular  purpose,  it 
will  not  be  permitted  to  operate  further  than  the  decree  directs.^ 
(3.)  If  a  fine  be  levied  on  lands,  comprised  in  marriage  articles, 
to  different  uses  from  those  intended  by  the  articles,  a  reconvey- 
ance will  be  compelled,  according  to  the  uses  intended  by  the  ar- 
ticles.* 

§  777.  In  a  plea  in  equity  of  a  fine  and  non-claim,  or  of  any 
other  strictly  legal  bar,  the  same  strictness  is  required  as  at  law. 
In  the  case,  therefore,  of  the  plea  of  a  fine,  a  direct  positive  aver- 
ment of  seisin  is  necessary.  And,  therefore,  if  the  allegation  of 
seisin  is  only  argumentative ;  as  if  it  be,  that  the  party  being,  or 
pretending  to  be  seised,  or  being  in  possession  and  receipt  of  the 
rents,  and  being  thereby  seised,  conveyed,  the  plea  will  be  ovei^ 
ruled  ;  it  being  necessary  to  aver  an  actual  seisin.  It  is  not,  in- 
deed, requisite  to  aver  a  seisin  in  fee ;  an  averment,  that  the  party 
was  seised,  tU  de  libera  tenemento^  and  being  so  seised,  a  fine  was 
levied,  will  be  sufficient.^  A  plea  of  a  fine  of  lands  in  the  county 
of  Derby  and  elsewhere,  with  an  averment,  that  it  was  of  all  the 
lands  mentioned  in  the  bill,  has  been  held  sufficient,  although 
without  an  averment,  that  the  party  had  no  lands  but  in  Derby- 
shire.^ And  although  advowsons  were  mentioned  in  the  same 
plea,  and  it  was  objected  that  a  seisin  by  presentation  not  being 
alleged,  the  fine  could  not  operate  as  a  bar ;  yet  the  court  held  a 
general  averment  of  seisin  to  be  sufficient,  and  that  they  would  not 

^  Beames,  PI.  in  Eq.  192 ;  Pomfret  v.  Brown,  Freem.  Ch.  180 ;  b.  c.  1  Ch.  Cas. 

Windsor,  2  Yes.  472 ;  s.  c.  cited  10  VeB.  49  ;  Cooper,  £q.  PI.  262. 
469.  *  Beames,  PI.  in  £q.  198;  Ttbtot  v. 

*  Beames,  PI.  in  Eq.  102-194 ;  Cooper,  Treror,  1  P.  Wms.  622;  Cooper,  Bq.  PL 
PI.  in  Eq  268 ;  Mitf.  Eq.  PL  by  Jeremy,  268. 

262.  •  Cooper,  Eq.  PL  268,  264  ;  Mitf.  Eq. 

*  Beames,  PI.  in  Eq.  198 ;  Cooper,  Eq.  PL  by  Jeremy,  263;  Beames,  PL  in  Eq. 
PL  260.  186, 186. 

^  Beames,  PI.  in  Xq.  198 ;  Goodrick  v.        ^  Ibid. 
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intend  that  there  were  advowsons  merely  because  they  were  men- 
tioned in  the  fine.^  A  plea  of  a  conveyance,  fine,  and  non-claim, 
is  not  multifarious ;  but  is  a  good  plea,  the  whole  being  a  plea  of 
one  title  only.^ 

§  778.  Secondly ;  Pleas  of  matter  of  record,  or  as  of  record,  in 
some  court.  At  the  common  law,  courts  are  divided  into  courts 
of  record,  and  courts  not  of  record.  The  distinction  is,  for  the 
most  part,  purely  technical.  The  superior  courts  of  common  law 
are  deemed  courts  of  record.  The  Court  of  Chancery  in  its  equity 
jurisdiction,  the  Court  of  Admiralty,  and  the  ecclesiastical  courts, 
are  deemed  courts  not  of  record.*  The  proceedings  of  the  former 
court  are  treated  as  matters  of  record ;  those  of  the  latter  courts 
are  treated  not  strictly  as  matters  of  record,  but  as  matters,  as  of 
record  ;  that  is,  they  are  deemed  to  be  of  the  same  validity,  as  if 
they  were  records. 

§  77d.  Let  us,  then,  in  the  first  place,  consider  pleas  of  matters 
of  record,  technically  so  called.  (1.)  A  common  recovery.  A 
defendant  in  equity  may  plead  a  common  recovery,  duly  suffered, 
with  a  deed  to  lead  the  uses,  in  bar  to  a  bill,  asserting  a  claim  un- 
der an  entail,  if  the  estate,  limited  to  the  plaintiff,  or  under  which 
he  claims,  is  thereby  destroyed.*  This  doctrine  is  not  confined  to 
a  legal  entail,  but  will  equally  apply  to  an  equitable  entail.^ 
Therefore,  a  common  recovery  suffered  by  a  cestui  que  trust  in 
tail,  who  is  in  possession  under  the  trustee,  will  be  sufficient  to 
bar  all  remainders  and  reversions  depending  on  such  estate  tail, 
although  there  be  no  legal  tenant  to  the  precipe,  but  only  an  equi- 
table tenant  to  the  precipe.®    In  such  a  case,  however,  the  trust 

'  Ibid.  the  Court  of  Admiralty,  and  generallj 

'  Ibid.  to  the  ecclesiastical  courts*    They  are 

'  Bacon,  Abr.   tit.  Courts,  D.  2,  fh  all  courts  of  the  king;  yet  they  are  not 

margin.    Every  court,  having  a  power  courts  of  record.    In  America,  courts  of 

to  fine  or  imprison,  is  deemed  a  court  of  equity  are  generally,  perhaps  not  uni- 

record  at  the  common  law.    Bacon,  Abr.  versally,  deemed  as  much  courts  of  rec- 

tit  Courts,  D.  2;    8  Black.  Com.  24.  ord,  as  courts  of  common  law.  The  courts 

Mr.  Justice  Blackstone  (ibid.)  luis  given  of  the  United  States  are  all  courts  of  rec- 

other  distinctions,  and  has  stated  that  all  ord. 
•  courts  of  record  are  the  king's  courts ;         ^  Beames,  PI.  In  Bq.  196 ;  Cooper,  Eq. 

and  that  a  court  not  of  record  is  the  court  PI.  264 ;  Mitf.  Eq.  PI.  by  Jeremy,  263 ; 

of  a  private  man,  whom  the  law  will  not  Attorney  General  v.  Sutton,  1  P.  Wms. 

'  intrust  with  any  discretionary  power  over  764. 
the  fortunes  or  liberty  of  his  feUow-sub-        '  Ibid, 
jects.    This  distinction  is  wholly  inappli-         '  Ibid, 
cable  to  the  Court  of  Chancery,  and  to  > 
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estate  most  be  conveyed  to  a  third  person,  who  thus  becomes  an 
equitable  tenant  in  tail  to  the  precipe,  against  whom  the  suit  must 
be  brought  in  the  same  manner,  as  in  recoveries  of  legal  estates.^ 
But  recoveries  of  this  kind  operate  only  on  the  trust  estate,  where- 
of they  are  suffered,  and  the  equitable  remainders  or  reversions  ex- 
pectant thereon  ;  and  they  do  not  affect  any  legal  estate.  So  that 
the  legal  estate  cannot  be  barred  by  an  equitable  recovery .^ 

§  780.  (2.)  The  plea  of  a  judgment  at  law  in  a  court  off  record. 
If  the  judgment  of  a  court  of  ordinary  jurisdiction  has  finally  de- 
cided the  rights  of  the  parties,  that  judgment  may  in  general  be 
pleaded  in  bar  of  a  bill  in  equity.  Thus,  where  a  bill  was  brought 
by  a  person  claiming  to  be  son  and  heir  of  Jocelin,  Earl  of  Leices- 
ter, and  alleged,  that  the  Earl,  being  tenant  in  tail  of  estates, 
had  suffered  a  recovery,  and  had  declared  the  use  to  himself  and 
a  trustee  in  fee,  and  that  the  plaintiff  had  brought  a  writ  of  right 
to  recover  the  lands  ;  but  that  the  defendant  had  possession  of  the 
title-deeds,  and  intended  to  set  up  the  legal  estate,  which  was 
vested  in  the  trustee ;  and  prayed  a  discovery  of  the  deeds,  and 
that  the  defendant  might  be  restrained  from  setting  up  the  estate 
in  the  trustee ;  the  defendant  pleaded,  as  to  the  discovery  of  the 
deeds  and  relief,  a  judgment  in  her  favor  in  a  writ  of  right ; 
and  averred,  that  the  title  in  the  trustee,  which  the  bill  sought  to 
have  removed,  had  not  been  given  in  evidence ;  and  the  plea  was 
allowed.^  ^ 

1  Cooper,  £q.  PI.  264,  266;  Beames,  bill,  for  the  purpoees  of  the  trial.    The 

PL  in  £q.  195,  196 ;  Goodrick  v.  Brown,  plea  was  subsequent  to  the  judgment   It 

1  Ch.  Cas.  49 ;  8.  c.  Freem.  Ch.  180 ;  may  be  doubted,  therefore,  whether  the 

North  i;.  Way,  1  Vem.  13,  and  Mr.  Raith-  averment,  that  the  title  in  the  trustee 

by's  note  (1),  p.  14.  had  not  been  g^ven  in  evidence  on  the 

3  Coop^,  Eq.   PI.  265 ;  Brydges  v.  trial  of  the  writ  of  right,  was  necessary, 

Brydges,  3  Ves.  120, 125, 126.    This  plea  %s  the  judgment  was  a  bar  as  a  release 

is  founded  upon  the  analogy  of  the  law ;  subsequent  to  the  filing  of  the  bill  would 

and  would,  therefore,  probably  be  gor-  have  been.    And  if  the  plaintiff  could 

emed  by  the  rules  applied  to  the  same  have  avoided  the  effect  of  the  judgment, 

plea  in  a  court  of  law,  some  of  wliich  are  because  the  title  in  the  trustee  had  been 

stated  in  Beames,  1^1.  in  Eq.  196, 197.  given  in  evidence,  it  should  seem  that 

s  Mitf .  Eq.  PI.  by  Jeremy,  253,  254 ;  that  fact,  together  with  the  fact  of  the 

Cooper,  Eq.  PI.  266 ;  Beames,  PI.  in  Eq.  judgment,  ought  to  have  been  brought 

197,  198.     Lord  Redesdale  had  added  before  the  court  by  another  bill  in  the 

the  following  comments  on  this  case  :  nature  of  a  bill  for  a  new  trial,  either  as 

"  In  this  case,  the  bill  was  brought  before  a  supplement  bill,  or  as  an  original  bill, 

the  (rial  in  the  writ   of  right,  and  the  the  former  bill  being  dismissed."    Mitf. 

plaintiff  had  proceeded  to  trial  without  £q.  PI.  by  Jeremy,  254, 265. 
the  discovery  and  relief  sought  by  his 
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§  780  a.  So,  where  a  verdict  and  judgment  were  obtained  in 
the  Lord  Mayor*s  Court  in  London,  in  a  foreign  attachment,  by 
the  defendant  against  the  plaintiff  in  the  bill,  on  the  same  subjects 
matter  on  which  the  bill  sought  relief,  a  plea,  stating  the  fact,  was 
held  good,  as  the  Loixl  Mayor^s  Court  was  a  court  of  competent 
jurisdiction  to  decide  the  matters  in  dispute  between  the  parties ; 
and  if  the  matters  so  in  dispute  were  not  finally  decided  by  the 
judgment,  they  were  there  in  the  proper  course  for  a  final  de- 
cision.^ But,  then,  to  support  such  a  plea,  it  must  be  averred  in 
the  plea,  that  the  same  issue  was  joined  in  the  former  suit,  as  in 
the  bill ;  that  the  subject-matter  of  the  suit  was  the  same,  and 
that  the  proceedings  in  the  Lord  Mayor's  Court  were  for  the  same 
object  and  purpose.^ 

§  781.  The  plea  will  be  equally  good,  not  only  to  a  bill  founded 
upon  the  same  original  cause  of  action ;  but  also  to  a  bill  to  set 
aside  a  verdict  and  judgment,  as  obtained  against  conscience,  un- 
less it  contains  some  allegations  of  fact,  impeaching  the  verdict 
and  judgment,  which  would  avoid  it,  and  require  an  answer.^ 

1  Behreni  v.  Pauli,  1  Keen,  456.  and  which  seeks  to  controvert  the  right 

*  Behrens  v.  Sieveking,  2  Myl.  &  Cr.  and  title  of  these  defendants,  or  either  of 
602.  them,  to  the  same  goods;  and  also  as 

*  Mitf.  Eq.  PI.  hj  Jeremy,  255 ;  Coop-  to  so  much  of  the  said  hill  as  seeks  to  im- 
er,  Eq.  PI.  266,  267  ;  Beames,  PI.  in  Eq.  peach  the  said  verdict,  which  this  de- 
ld8.  199 ;  Williams  p.  Lee,  8  Atk.  223;  fendant,  Richard  Lee,  hath  obtained 
Mitchell  V,  Harris,  2  Yes.  Jr.  185.  The  against  the  complainant,  in  respect  of  the 
plea  in  Williams  t;.  Lee,  3  Atk.  223,  is  same  goods  and  effects,  these  defend- 
given  at  large  in  the  Appendix  to  Mr.  ants  plead  in  bar  ;  and  for  plea  say,  that 
Beames,  PI.  in  Eq.  887-389.  As  it  is  before  the  intermarriage  of  tliese  de- 
rare  it  is  here  inserted.  ^'  The  plea  of  fendants,  this  defendant  Mary  Lee  (then 
Richard  Lee,  and  Mary  his  wife,  to  part,  Mary  Polden,  spinster),  was  possessed  of, 
and  their  answer  to  the  residue  of  the  and  legally,  and  well  entitled  to,  the  said 
bill  of  complaint  of  Henry  Williams,  several  goods  and  effects,  by  virtue  of 
complainant :  These  defendants,  by  prot-  the  last  will  and  testament  of  the  said 
estation,  not  confessing,  or  acknowledg-  Urania  Goodwin  ;  and  that  the  complain- 
ing all  or  any  the  matters  and  things  in  ant  afterwards  got  the  same  into  his  cus- 
the  complainant's  said  bill  of  complaint  tody  and  power.  And  these  defendants, 
to  be  true,  in  manner  and  form  as  the  having  afterwards  intermarried,  and  the 
same  are  therein  set  forth  and  alleged,  said  complainant  refusing  to  redeliver 
as  to  so  much  of  the  said  bill  as  seeks  to  the  said  goods  and  effects  to  this  defend- 
controvert  the  value  of  the  several  goods  ant,  Richard  Lee,  upon  a  demand  by 
and  things  in  the  bill  mentioned  to  be  him  made  thereof,  he,  this  defendant,  in 
bequeathed  to  the  said  defendant  Mary  Trinity  vacation  last,  brought  his  action 
Lee,  by  Urania  Goodwin,  deceased,  in  at  law  against  the  said  complainant,  in 
the  bill  named,  in  respect  of  which  this  order  to  obtain  satisfaction  for  the  same 
defendant.  Richard  Lee,  hath  recovered  goods  and  effects  ;  and  in  Michaelmas 
a  verdict  against  the  said  complainant,  term  last,  declared  against  the  said  com- 
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Indeed,  without  sucli  allegations,  the  objection  would  seem  more 
proper  to  be  taken  by  a  demurrer  than  by  plea.* 

§  782.  And  it  is  not  sufficient  to  show,  that  injustice  has  been 
done ;  but  it  must  be  shown,  that  it  has  been  done  under  circum- 
stances, which  authorize  the  court  to  interfere;  because,  if  a 
matter  has  been  already  investigated  in  a  court  of  justice  of  com- 
petent jurisdiction,  according  to  the  common  and  ordinary  rules 
of  investigation,  a  court  of  equity  cannot,  and  ought  not  to  take 
upon  itself  to  enter  anew  into  the  merits  of  the  case.^  It  is  bound 
to  presume,  thsct  'all  things  have  been  rightfully  done ;  and  the 
maxim  applies,  expedit  reipublicca  ut  iit  finis  litium. 

§  783.  In  the  next  place,  as  to  pleas  of  matter  as  of  record. 

plainant  in  an  action  of  trover  and  con-  ant,  which  are  controverted  by  the  said 
version  of  tlie  same  goods  and  efifects,  complainant's  now  bill  of  complaint,  and 
and  laid  his  damages  therein  at  three  the  demands  of  this  defendant,  which 
hundred  pounds,  to  which  declaration  were  so  as  aforesaid  ascertained  and  ea- 
the  said  complainant  pleaded  not  guilty,  tablished  by  the  said  verdict,  are  the 
And  this  defendant  having  replied  to,  same  and  not  otherwise,  or  different.  AU 
and  taken  issue  upon  the  said  plea,  the  which  matters  and  things  these  defend- 
said  issue  came  on  to  be  tried  at  the  sit-  ants  are  ready  to  verify,  maintain,  and 
tings  after  last  Michaelmas  term,  at  West-  prove,  as  this  honorable  court  shall  direct, 
minster  Hall,  for  the  county  of  Middlesex,  and  do  plead  the  same  in  bar  of  so  much 
before  the  Right  Honorable  Sir  William  and  such  parts  of  the  said  bill,  as  are  here- 
Lee,  Knight,  Lord  Chief  Justice  of  the  inbefore  mentioned  to  be  pleaded  unto ; 
same  court,  when  and  where,  upon  a  lull  and  humbly  pray  the  judgment  of  this 
defence  made  by  counsel  on  behalf  of  honorable  court  thereupon,  and  whether 
the  now  complainant,  and  after  evidence  they  are  liable,  or  sliaU  be  compelled  to 
given,  as  well  on  the  behalf  of  the  now  make  any  Airther  or  other  answer  to 
defendant,  Richard  Lee,  as  of  the  said  so  much  of  the  said  bill,  as  they  have 
complainant,  the  jury  impanelled  and  hereinbefore  pleaded  unto.  And  these 
sworn  to  try  the  said  issue,  brought  in  a  defendants,  insisting  upon  their  said  plea, 
verdict  in  favor  of  this  defendant,  Rich-  and  in  nowise  waiving  or  departing  from 
ard  Lee,  for  £  200  damages,  besides  costs  the  same,  or  the  benefit  thereof,  but  sav- 
of  suit ;  Which  said  verdict  is  still  in  ing  to  themselves  the  benefit  of  the  said 
full  force,  and  has  not  been  impeached  plea ;  and  also  saving  and  reserving  to 
or  set  aside  by  the  said  court,  where  the  tliemselves  all  and  all  manner  of  advan- 
said  action  was  tried ;  nor  hath  the  said  tage  and  benefit  of  exception  to  the  many 
complainant  (to  the  knowledge  or  belief  insufficiencies,  errors,  and.  imperfections 
9f  these  defendants)  so  much  as  com-  of  the  complainant's  said  bill  of  com- 
plained to  the  said  court  of  tlie  said  ver-  plaint,  for  answer  tliereunto,  or  to  so 
diet,  Y>r  attempted  to  obtain  a  new  trial  much  thereof  as  they  are  advised  con- 
in  the  said  action,  by  reason  that  the  said  cerns  them  to  make  answer  unto,  they, 
jury  had  found  excessive  damages,  or  the  these  defendants,  answer  and  say,"  &c. 
said  verdict  was  given  against  evidence,  ^  Mitf.  Eq.  PI.  by  Jeremy,  256. 
or  to  the  dissatisfaction  of  the  judge,  *  Beames,  PI.  in  £q.  199,  204;  Bate- 
before  whom  the  said  action  was  tried,  man  d.  Willoe,  1  Sch.  &  Left*.  204 ;  Ant^ 
And  this  defendant,  Richard  Lee,  avers,  §  780  a,  and  cases  there  cited, 
tliat  the  aforesaid  demands  of  this  defend- 


§  781-785.]  PLEAS  TO  BELIEF.  697 

(1.)  The  sentence  or  judgment  of  a  foreign  court  (which  is 
deemed  to  be  a  court  not  of  record),  upon  the  same  matter  put 
in  controversy  by  the  bill,  may  be  pleaded  in  bar.  And  it  will 
be  a  good  bar,  if  the  coui't,  pronouncing  the  sentence  or  judg- 
ment, had  jurisdiction,  with  the  like  exception  of  such  cir- 
cumstances, as  would  invalidate  a  domestic  judgment.^  But  it 
is  not  necessary  to  set  forth  the  proceedings  and  judgment  at 
length.^ 

§  784.  The  general  rule  being  stated,  we  are  next  to  consider 
some  of  the  exceptions  to  it.  If  there  is  any  charge  of  fraud,  or 
if  other  circumstances  are  shown  by  the  bill,  as  a  ground  for  re- 
lief, the  sentence  or  judgment  cannot  be  pleaded,  by  a  pure  plea, 
in  bar  of  the  bill.  But  the  plea  must,  besides  setting  up  the 
sentence  or  judgment,  proceed  by  suitable  averments  to  deny  the 
fraud,  or  other  circumstances,  upon  which  the  sentence  or  judg- 
ment is  sought  to  be  impeached ;  and  thus  put  them  in  issue  by 
the  plea.  And  it  must  also  be  supported  by  a  full  answer  to  the 
special  charges  in  the  bill.^ 

§  785.  Upon  this  ground,  a  case  was  determined  upon  a  bill 
brought  by  the  insurers  of  part  of  the  property  taken  on  boai'd 
certain  Spanish  ships  at  Omoa.  The  bill  charged,  that  the  navy, 
on  whose  behalf,  as  captors,  the  defendants  had  insured,  were  not 
the  real  captors,  or  not  the  only  captora ;  that  the  Spanish  ships 
struck  to  the  land  forces  ;  and,  that,  although  the  Court  of  Ad- 
miralty had  condemned  the  ships  taken  as  prizes  to  the  navy,  yet 
that  condemnation  had  been  obtained  in  consequence  of  the  king's 
procurator-general  having  withdrawn  a  claim,  made  on  behalf  of 
the  crown,  at  the  instance  of  the  land  forces,  and  of  an  agreement 
between  the  sea  and  land  forces  to  make  a  division  of  the  treas- 
ure ;  and  that  the  sentence  was,  therefore,  as  against  the  plain- 
tiffs, the  insurers,  not  conclusive.  The  defendants  pleaded  the 
sentence  of  the  admiralty,  both  to  discovery  of  the  facts  stated  in 
the  bill,  and  to  the  relief  prayed.  The  plea  was,  in  many  respects, 
informal.     But  the  court  was  of  opinion,  that  the  sentence,  thus 

1  Mitf .  Eq.  PI.  by  Jeremy,  265,  256 ;  868.    But  see  the  same  case  before  the 

Cooper,  Eq.  PL  266,  267  ;  Beames,  PI.  viceKihancellor,  14  Sim.  265. 

in  Eq.  200,  201 ;  Story,  Conflict  of  Laws,  <  Mitf.    Eq.    PL    by   Jeremy,    266; 

§  684-618;  Bowles  v.  Orr,  1  Y.  &  Coll.  Cooper,  Eq.  PL  267;  Beames,  PL  in  Eq. 

464.     See  Henderson  v.  Henderson,  8  208,  204;  Bowles  v,  Orr,  1  Y.  &  Coll. 

Hare,  100, 118-116.  464;  Ricardo  v.  Oarcias,  12  CI.  &  Fin. 

3  Ricardo  v,  Gaxcias,  12  CI.  &  Fin.  868. 
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impeached,  could  not  be  pleaded  in  bar  to  the  discovery  sought  by 
the  bill ;  and  that,  as  a  bar  to  relief,  it  ought  to  have  been  sup- 
ported by  averments,  negativing  the  grounds,  on  which  it  was 
impeached  by  the  bill.^  But  a  plea  of  a  foreign  judgment,  set 
forth  in  substance  and  effect,  and  supported  by  averments  that 
the  matters  in  issue  in  the  foreign  tribunal  were  the  same  as 
those  put  in  issue  by  the  bill,  has  been  held  to  cover  the  whole  of 
the  matters  comprised  in  the  bill,  and  to  be  a  sufficient  answer 
thereto.^ 

§  786.  Where  a  court  not  only  possesses  jurisdiction  over  a 
particular  cause,  but  that  jurisdiction  is  of  a  peculiar  and  exclusive 
nature,  its  sentence  or  decree,  ex  directo^  in  a  matter  properly 
cognizable  there,  is  conclusive,  whenever  the  same  matter  shall 
come  in  question  collaterally  in  any  other  court,  whether  it  be  a 
court  of  law,  or  a  court  of  equity .^  On  this  ground  the  probate 
of  a  will  in  the  proper  probate  or  ecclesiastical  court  (such  court 
being  invested  with  a  competent  and  exclusive  jurisdiction  of  the 
subject)  will  be  a  good  bar,  and  may  be  so  pleaded,  to  a  bill  of 
persons  claiming  as  next  of  kin  to  a  deceased  person,  who  is 
alleged  in  the  bill  to  have  died  intestate ;  for  the  probate  of  the 
will  is  in  the  nature  of  a  sentence,  and  is  conclusive  as  to  the  title 
of  the  executor.* 

§  787.  Upon  a  similar  ground,  a  foreign  probate  of  the  will  of  a 
testator,  who  was  domiciled  and  died  in  the  country,  where  the 
will  was  admitted  to  probate,  and  where  his  personal  estate  was 
situate,  will  be  equally  conclusive  in  favor  of  the  title  of  the 
executor,  in  a  bill  brought  by  an  administrator  of  the  deceased, 
appointed  in  the  country  where  the  suit  is  brought.*  But  such 
foreign  probate  will  not  be  conclusive,  where  there  are  personal 
assets  in  the  country  where  the  bill  is  brought ;  for,  in  such  a  case, 
the  will  must  also  be  proved  there,  in  order  to  reach  those  assets.® 

§  788.  Even  if  fraud  in  obtaining  a  will  of  personal  estate  be 

1  Mitf.    Eq.    PI.    by    Jeremy,    256;  Beames,  PI.  in  Eq.  201,  202;   Cooper, 

Cooper,  Eq.  PI.  267;  Beames,  PI.  in  Eq.  Eq.  PI.  268;    Gaines  v.  Chew,  2  How. 

203,  204 ;  Ricardo  v.  Garcias,  12  CI.  &  Fin.  619. 
868.  *  Jauncy    v.  Sealey,  1    Vera.    997 ; 

3  Ricardo  v.  Garcias,  12  Ci.  &  Fin.  Beames,  PI.  in  Eq.  202;  Mitf.  Eq.  PI.  by 

368.  Jeremy,  258 ;  Cooper,  Eq.  PI.  268. 

»  Beames,  PI.  in  Eq.  201;   Griffiths         •  Cooper,  Eq.  PI.   268;    Tourton  p. 

r.  Hamilton,  12  Ves.  807;  Meadows  v.  Flower,  8  P.  Wms.  869,870;  11  Vin.Abr. 

Kingston,  Ambler,  756.  58,  59;  Beames,  PI.  in  Eq.  202. 

«  Mitf.    Eq.    PI.    by    Jeremy,    267 ; 
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charged  in  a  bill,  that  will  not  be  a  sufficient  ground  to  impeach 
the  probate,  or  the  validity  of  it  in  a  court  of  equity.^  For,  if  the 
fraud  be  in  the  probate  of  the  will  in  the  ecclesiastical  court,  or 
other  proper  court  of  probate,  that  court  alone  is  competent  to 
take  cognizance  of  it,  and  to  recall  the  probate.^  If  the  fraud  be 
in  obtaining  a  will  of  land,  that  fraud  is  properly  cognizable  in  a 
court  of  common  law.« 

§  789.  But  if  the  fraud  practised  has  not  gone  to  the  whole 
will,  but  only  to  some  particular  clause ;  or  if  it  has  been  a  fraud 
practised  to  obtain  the  consent  of  the  next  of  kin  to  the  probate, 
the  courts  of  equity  will  lay  hold  of  these  circumstances  to  declare 
the  executor  to  be  a  trustee  for  the  next  of  kin.*  Where  there 
are  no  such  circumstances,  the  probate  of  the  will  is  a  clear  bar 
to  a  demand  oi  pei*sonal  estate.^  The  same  principle  will  apply  to 
cases  of  fraud  committed  in  relation  to  real  estate,  where  the  fraud 
does  not  vitiate  the  will  generally ;  but  only  affects  a  particular 
clause  or  a  particular  party  .^  , 

§  790.  (2.)  In  the  next  place,  as  to  a  decree  in  a  court  of  equity. 
A  decree  of  a  court  of  equity  is,  for  most  purposes,  if  not  for  all, 
of  as  high  a  dignity  and  character,  as  a  judgment  in  a  court  of  law. 
It  may  be  a  decree  in  the  same  court,  or  in  another  court  of 
equity .7  In  order  to  entitle  a  decree  to  be  pleaded  to  a  new  bill 
for  the  same  matter,  it  must  be  a  decree  signed  and  enrolled,  for 
the  same  subject-matter,  and  substantially  between  the  same  par- 
ties.^ Unless  the  decree  is  signed  and  enrolled,  it  cannot  be  pleaded 
in  bar  of  another  suit,  although  it  may  be  insisted  on  by  way  of  an- 

1  Mitf .    Eq.    PL    by    Jeremy,    267 ;         «  1  Story,  Eq.  Jur.  §  489,  440. 
Cooper,  Eq.  PI.  268 ;  Beames,  PI.  in  Eq.         ^  Beames,  PI.  in  Eq.  206.    See  Ifr. 

202 ;  Gaines  v.  Chew,  2  How.  619.  Cox's  note  to  the  case  of  Robinson  v. 

«  Cooper,  Eq.  PI.  268;  Mitf.  Eq.  PI.  Tonge,  8  P.  Wms.  401,  note  (F.) ;  Mor- 

by'^eremy,  267 ;  Beames,  PI.  in  Eq.  202 ;  rice  v.  Bank  of  England,  Cas.  Temp. 

1  Story,  Eq.  Jur.  §  184  and  note  440 ;  Talbot,  217 ;  a.  c.  4  Bro.  Pari.  Cas.  287 ; 

Gaines  t;.  Chew,  2  How.  619.  Mitf.  Eq.  PI.  by  Jeremy,  287-289 ;  Id. 

>  Cooper,  Eq.  PI.  268,  269;  1  Stoiy,  246. 
Eq.  Jur.  §  184  and  note,  440;  Gaines  v.         «  Mitf.Eq.  PI.  by  Jeremy,  287;  Rut- 
Chew,  2  How.  619.  land  v.  Brett,  Rep.  Temp.  Finch,  124  ; 

4  Mitf.  Eq.  Pi.  by  Jeremy,  267,  268;  Mallock  v.  Galton,  1  Dick.  66;  Beames, 

Cooper,  Eq.  PI.  268 ;  Beames,  PI.  in  Eq.  PL  in  Eq.  206,  206 ;  Cooper,  Eq.  Pi.  269 ; 

202,  203.    See  Bamesley  v.  Powel,l  Ves.  Gilb.  For.  Rom.  66;  NeaAe  v,  Neafie,  7 

284.  Johns.  Ch.  1 ;  Reeve  v.  Dalby,  2  Sim.  & 

«  Mitf,  Eq.  PU  by  Jeremy,  267,  268;  Stu.  464 ;  Pickford  ».  Hunter,  6  Sim.  122; 

Cooper,  Eq.  PI.  268 ;  Beames,  PL  in  Eq.  Hay  ward  v.  Constable,  2  Y.  &  Coll.  43. 

202, 203.    See  Bamesley  v.  Powel.  1  Yes.  This  plea  bears  a  close  analogy  to  the 

284.  plea  of  exceptio  rei  judicata  in  the  dvil 
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swer,  as  a  good  defence.^  (a)  This  doctrine  seems  to  be  founded 
upon  purely  technical  principles ;  and  it  is  not  very  easy  to  say, 
why,  on  principle,  a  decree,  which  has  determined  the  rights  of 
the  parties  upon  the  same  matter,  should  not  be  equally  a  bar, 
whether  enrolled  or  not.'  But,  although  a  decree  not  enrolled, 
cannot  be  pleaded  directly  in  bar  of  a  new  suit  for  want  of  an  en- 
rolment, it  may  perhaps  be  pleaded  to  show,  that  the  new  bill  is 
exhibited  contrary  to  the  usual  course  of  the  court,  and  that  it 
ought  not,  therefore,  to  be  proceeded  upon ;  *  for,  if  the  decree 
appeared  upon  the  face  of  the  bill,  the  defendant  might  demur.^ 
As  a  decree  not  signed  and  enrolled,  can  be  altered  only  upon  a 
rehearing,  so  a  decree  signed  and  enrolled,  can  only  be  altered 
upon  a  bill  of  review.* 

§  791.  In  order,  however,  to  be  a  bar  to  the  new  suit,  the  decree 
must  not  only  be  substantially  between  the  same  parties,  and  for 
the  same  subject-matter ;  but  it  must  also  be  in  its  nature  final, 
or«aftei'wards  be  made  so  by  order  of  the  court;  for  otherwise  it 

law ;  and  it  will  be  at  once  perceived,  in  the  Digest :  '  Generaliter  ezceptio  rei 

that  the  rule  of  both  laws  on  this  subject  judicatae  obstat,  quoties  inter  easdem  per- 

are  substantially  the  same,  being  founded  sonas  eadem  quaestio  revocatar,  vei  alio 

in  the  same  principles  of  general  justice  genere  judicil.' "  (Dig.  44, 2, 8.)   See  also 

The  following  citation  trom  Mr.  Beames's  Pothier,  Pand.  Lib.  44,  tit.  1,  Excfptio  rei 

Pleas   in    Equity,  p.  207,    will  present  Judicatce,  where  the  principal  texts  of  the 

the  analogy  in  clear  terms.    "  We  have  civil  law  are  collected, 
already    observed,  that  the  exceptio  rei         ^  Mitf.  Eq.  PI.  by  Jeremy,  239 ;  Anon. 

judicata  was  a  good  plea  in  bar.    But  the  3  Atk.  809 ;  b.  c.  Kinsey  v.  Kinsey,  2  Yes. 

effect  is  thus  expressly  qualified  by  the  577;  Cooper,  Eq.  PI.  269;  Beames,  PI.  in 

Digest :  '  Res  inter  alios  judicata  aliis  non  Eq.  207,  206. 

obest,  &c. ;  cum  res  inter  alios  judicatsB         '  Lord  Hardwicke,  In  his  judgment  in 

nullum  aliis  prejudicium  faciant.'     (Dig.  this  case,  gives  no  reason  for  the  decision, 

44, 1, 10).  Yoet  (p.  867)  collects  the  effect  except  that  it  is  against  the  strict  rule  of 

of  many  passages,  scattered  in  different  the  court ;  and  the  defendant  may  stay 

parts  of  the  Corpus  Juris  Civills,  in  t'kie  the  enrolment  by  a  caveat  for  forty  da^s, 

following  extract,  speaking  with  express  and  by  petition  pray  for  a  rehearing, 

allusion  to  the  exceptio  litis  Jinit<e :  '  Non  Anon.  8  Atk.  809. 
aliter  tamen  huic  exception!  locus  est,         *  Mitf.  Eq.  PL  by  Jeremy,  239. 
quara  si  lis  terminata  denuo  moveatur  in-         *  Ibid. 

ter  easdem  personas  de  eadem  re,  et  ex         ^  Mitf.  Eq.  PI.  by  Jeremy,  239 ;  Moore 

eadem  petendi  causa:  sic  at,  uno  ex  his  o.  Moore,  1  Dick.  66;  Beames,  PI.  in  Eq. 

tribus  deficiente,  cesset.'    At  the  same  207,  note  (4) ;  Cooper,  Eq.  PI.  270. 
time,  we  meet  with  the  following  passage 

(fi)  In  Pearse  v.  Dobinson,  L.  R.  1  Eq.  ground  of  fraud.  But,  upon  appeal,  this 
-241,  Vice-Chnncellor  Kindersley  was  of  question  was  left  open,  as  tlie  Lord  Chan- 
opinion  that  this  rule  was  not  applicable  cellor  did  not  consider  it  raised  before 
to  a  bill  filed  to  impeach  a  decree  on  the  him.    L.  R.  8  Ch.  1. 


^ 
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will  not  be  a  bar.^    Therefore,  a  decree  for  an  account  of  the  i 

principal  and  interest  due  on  a  mortgage,  and  for  a  foreclosure  in  j 

case  of  non-payment,  cannot  be  pleaded  to  a  bill  to  redeem,  un- 
less there  is  a  final  order  of  foreclosure.^    Nor  can  a  decree,  which  j 
has  been  made  upon  default  of  the  defendant  in  not  appearing  at       * 
the  hearing,  be  pleaded  without  an  order,  making  the  decree  ab- 
solute ;  the  terms  of  such  a  decree  always  being,  that  it  shall  be 
binding  on  the  defendant,  unless,  on  being  served  with  a  writ  of 
subpoena  for  the  purpose,  he  shall  show  cause  to  the  contrary .^ 
Nor  can  a  decree  of  the  ecclesiastical  court,  granting  administra-  \ 
tion  to  a  party  as  the  next  of  kin  of  the  intestate,  be  conclusive  | 
as  to  the  fact  of  his  being  such  next  of  kin,  in  a  suit  brought  in 
equity  for  the  distribution  of  the  assets  among  the  next  of  kin,  for 
the  question  came  only  collaterally  before  the  ecclesiastical  court.^ 

J  Mitf .  Eq.  PL  by  Jeremy,  287.    [A  «  Mitf.  Eq.  H.  by  Jeremy,  287,  238,                             | 

former  abjudication,  even  in  a  court  of  246 ;  Cooper,  Eq.  PI.  271 ;  Beames,  PI. 

equity,  will  not  be  a  bar  to  a  subse-  in  Eq.  208-210. 

quent  bill,  unless  the  grounds  of  the  *  Ibid.  ; 
latter  suit  are  substantially  identical  with  *  Barrs  v,  Jackson,  1  T.  &  Coll.  Ch.  I 
those  of  the  former.  Hunter  v.  Stewart,  585,  595.  On  this  occasion  Mr.  Vice- 
8  Jur.  N.  B.  317  ;  s.  c.  10  W.  R.  176.  Chancellor  Bruce  siud :  "  If  the  law,  as 
And  the  former  bill  must  have  been  dis-  derived  from  these  and  other  authentic 
missed  upon  its  merits,  to  create  any  bar  sources,  is,  as  I  apprehend  it  to  be,  that 
to  subsequent  proceedings  in  equity.  So  generally  the  judgment,  neither  of  a  con- 
also,  if  the  suit  in  equity  is  dismissed  on  current  nor  of  an  exclusive  jurisdiction, 
the  ground  that  the  bill  presents  no  case  is  (whether  receivable  or  not  receivable) 
for  equitable  relief,  it  is  not  competent  conclusive  evidence  of  any  matter  which 
for  the  plaintiff  to  claim  an  injunction  came  collaterally  in  question  before  it, 
against  the  defendant,  who  was  plaintiff  though  within  the  jurisdiction,  or  of  any 
in  the  former  bill,  for  proceeding  to  try  matter  Incidentally  cognizable,  or  of  any 
the  same  questions  embraced  in  the  matter  to  be  inferred  by  argument  from 
former  bill,  in  an  action  at  law.  Waine  the  judgment ;  and  that  a  judgment  is 
r.  Crocker,  31  L.  J.  n.  s.  Ch.  285.  See  final  only  for  its  proper  purpose  and  ob- 
also  Londonderry  v.  Baker,  7  Jur.  v.  s.  ject ;  it  may  be  thought  difficult  to  say 
811.  But  to  render  a  former  decree  con-  why  the  sentence  in  the  present  case 
elusive'  agiunst  a  party,  it  is  not  indis-  ought,  upon  the  present  question,  to  be 
pensable  that  he  should  have  been  named  deemed  conclusive.  The  object  of  that 
in  the  former  proceeding ;  it  will  be  proceeding,  and  of  the  sentence,  was  not 
sufficient  if  it  embraced  his  interest  in  distribution,  but  merely  the  appointment 
the  subject-matter  of  the  controversy  in  of  an  administrator,  whose  duty,  when 
such  a  form  as  to  have  admitted  of  his  appointed,  it  would  be  to  distribute  the 
contesting  the  same  question  there  which  ^tate  according  to  law.  •Nor  was  it  of 
is  now  presented.  Whatever  was  prop-  ne<^8sity  that  the  next,  or  any  of  the 
eriy  involved  in  the  equity  suit,  and  next  of  kin,  should  be  appointed  to  that 
might  have  been  raised  and  determined  office.  There  are  cases,  indeed,  in  which 
in  it,  is  concluded  by  the  decree.  Taylor  the  sole  next  of  kin  of  an  intestate, 
V,  Cornelius,  60  Penn.  St.  187.]  though  adult,  present,  under  no  disabil- 
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Upon  a  plea  for  a  former  decree,  so  much  of  the  former  bill  and 

answer  must  be  set  forth  as  is  necessary  to  show,  that  the  same 
point  was  then  in  issue.^ 

ity,  and  of  unimpeached  conduct,  is  lunacy  upon  a  question  of  the  commit- 
excluded,  notwithstanding  the  positive  teeship  of  the  real  estate  between  A.  and 
provisions  of  the  legislature  in  that  re-  B.,  each  claiming  adyerseljr  to  the  other 
spect  Young  v.  Pierce  (1  Freem.  496) ;  to  be  the  lunatic's  heir-apparent,  thou^ 
Bridges  v.  The  Duke  of  Newcastle  (1  turning  upon  that  point,  concludes  the 
Phill.  381,  cited)  ;  Thomas  o.  Butler  fact  of  heirship  between  the  contending 
(1  Vent.  217);  Fielder  v.  Hanger  (8  parties  after  the  ancestor's  death?  Or, 
Hagg.  760).  It  is  plainly  not  of  the  suppose  the  case  of  a  creditor's  bill  in 
essence  of  such  a  sentence  that  the  pre-  equity  by  a  simple  contract  creditor  de- 
ferred person  should  be  the  next  of  kin  feated  on  the  ground  of  a  general  release, 
to  the  intestate.  It  happened  here  that  and  admit  the  decree  of  dismissal  to  be 
such  in  truth  and  expressly  was  the  final  in  this  court  as  to  the  debt  de- 
particular  ground  of  what  the  eccleslasti-  manded  ;  would  it  be  conclusive  in 
cal  court  did.  But  suppose  the  case  of  another  suit  by  the  same  plaintifiF  as  a 
the  ecclesiastical  court  excluding  the  specialty  creditor,  so  as  to  preclude  him 
next  of  kin  from  the  administration,  on  from  denying  the  execution  of  the  re- 
the  ground  of  some  alleged  fact,  dit*  lease,  or  showing  it  void  for  fhiud,  or 
qualifying  him,  in  the  judgment  of  that  as  founded  on  an  illegal  consideration  t 
jurisdiction,  notwitlistanding  admitted  Lord  EUenborough  certainly,  and  the 
proximity  of  blood ;  is  the  truth  of  that  Court  of  King's  Bench  in  Outram  r. 
lilleged  fact  forever  incontrovertibly  es-  Morewood,  decided  most  accurately  with 
tablished  against  him  ^  But  the  case  of  reference  to  the  pleadings  in  that  action 
administration  granted  to  a  man  as  a  at  common  law,  that  an  allegation  on 
creditor  of  an  intestate,  and  the  adminis-  record,  upon  which  issue  has  been  once 
tration  subsequently  revoked  after  a  con-  taken  and  found,  is,  between  the  parties 
test,  and  new  letters  of  administration  taking  it,  conclusive  according  to  the 
granted  to  his  opponent  on  the  ground  finding  thereof,  so  aa  to  estop  Uiem  re- 
that  there  was  no  debt  (if  there  may  be  spectively  from  litigating  that  fact  once 
such  a  course  consistently  with  the  rules  so  tried  and  found.  The  action,  how- 
and  practice  of  that  jurisdiction) ;  is  it  ever,  in  Outram  v.  Morewood,  raised,  as 
to  be  said  that  the  former  is  barred  of  to  the  same  property  and  for  the  same 
his  demand,  and  precluded  from  proving  purpose,  the  same  issue  as  was  raised 
afterwards  if  he  can,  and  recovering,  or  and  tried  in  the  action  the  judgment 
receiving  his  debt  ?  Suppose  a  dispute  wherein  was  pleaded ;  and  there  are 
for  administration  with  the  will  annexed,  material  points  of  distinction  between 
between  the  sole  residuary  legatee  and  the  system  of  pleading  of  the  English 
another  decided  in  favor  of  the  latter,  on  eourts  of  common  law  and  those  of  other 
the  ground  of  the  former  having  released  courts  of  justice.  But  it  is,  I  think,  to  be 
or  assigned,  or  being  an  alien  enemy,  or  collected,  that  the  rule  against  reagi- 
an  infant ;  is  he  precluded  from  showing  tating  matter  abjudicated  is  subject  gen- 
in  a  court  of  equity  that  there  was  no  erally  to  this  restriction ;  that,  however 
release  or  no*  assignment,  or  proving  essential  the  establishment  of  particular 
there  his  English  birth  or  true  age  ?  facts  may  be  to  the  soundness  of  a  ju- 
Again :  Can  it  be  said  that  a  decision  in  dicial  decision,  however  it  may  proceed 


1  Mitf .  Eq.  PI.  by  Jeremy,  2S7,  288, 246 ;  Cooper,  Eq.  PI.  271 ;  Beaines,  PL  in 
£q.  208-210. 
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§  792.  A  decree  made  against  an  infant  may  be  pleaded  in  bar 
to  a  new  bill  brought  by  him,  after  be  comes  of  age ;  for  an  infant 
is  as  much  bound  by  a  decree,  as  a  person  of  full  age.  A  decree 
against  a  tenant  in  tail  will  bind  the  issue  in  tail,  and  even  a  re- 
mainder-man, unless,  perhaps,  under  special  circumstances.^  And 
it  has  been  repeatedly  determined,  that  if  there  be  a  tenant  for 
life,  remainder  to  his  first  son  in  tail,  remainder  over,  and  he  is 
brought  before  the  court,  before  he  has  issue,  the  contingent  re- 
mainders may  be  barred  in  the  suit.^ 

§  798.  A  decree  or  order,  dismissing  a  former  bill  for  the  same 
matter,  may  be  pleaded  in  bar  to  a  new  bill,  if  the  dismission  was 
upon  the  hearing,  and  was  not  in  terms  directed  to  be  without 
prejudice.^  But  an  order  of  dismission  is  a  bar  only,  where  the 
court  has  determined,  that  the  plaintiff  had  no  title  to  the  relief 
sought  by  his  bill ;  and,  therefore,  an  order  dismissing  a  bill  for 
want  of  prosecution  is  not  a  bar  to  another  bill.^  (a)  And  a  de- 
cree cannot  be  pleaded  in  bar  of  a  new  bill,  nnless  it  is  conclusive 
upon  the  rights  of  the  plaintiffs  in  that  bill,  or  of  those  under 
whom  they  claim.^  Therefore,  a  decree  against  a  mortgagor  and 
an  order  of  foreclosure  enrolled,  has  been  held  not  to  be  a  bar  to  a 
bill  by  intervening  encumbrancers  to  redeem,  although  the  mort- 

m 

gagee  had  no  notice  of  those  encumbrances^^    And  the  mortgagee 

on  them  as  established,    and   however  to  the  proper  sense  of  the  expression,  the 

binding  and  conclusiye  the  decision  maj,  judgment  of  the  ecclesiastical  court  be* 

as  to  its  immediate  and  direct  object,  be,  tween  these  parties  was  directly  upon 

those  facts  are  not  all  necessarily  estab-  the  point  of  the  alleged  illegitimacy  of 

lished  conclusively  between  the  parties,  Robert  James  Smith,  and  had  the  estab- 

and  that  either  may  again  litigate  them  lishment  of  that  supposed  fact  for  its 

for  any  other  purpose  as  to  which  they  proper  purpose  and  object,  so  as  to  render 

may  come  in  question,  provided  the  im-  his  illegitimacy  rem  judicatam  between 

mediate  subject  of  the  decision  be  not  the  parties  on  a  question  of  distribution." 

attempted    to   be    withdrawn  from   its  ^  Ante,  §  144, 146. 

operation,  so  as  to  defeat  its  direct  ob-  ^  Cooper,  Eq.  Fl.  270 ;  Beames,  PI.  in 

ject.    This  limitation  to  the  rule  appears  £q.  209,  210 ;  Ante,  §  145,  146. 

to  me,  generally  speaking,  to  be  consist-  '  Mitf.  Eq.  PI.  by  Jeremy,  239,  240. 

ent  with  reason  and  convenience,  and  ^  Mitf.  Eq.  PI.  by  Jeremy,  288,  239 ; 

not  opposed  to  authority.    I  am  not  now  Beames,  PI.  in  Eq.  210-212 ;  Cooper,  Eq. 

referring  to  the  law  applicable  to  certain  PI.  270,  271 ;  Jones  r.  Nixon,  Younge, 

prize  and  admiralty  questions,  which  are  859 ;  Perine  v.  Dunn,  4  Johns.  Ch.  140 ; 

governed  by  principles  in  some  respects  Neafle  v.  Neafle,  7  Johns.  Ch.  1. 

peculiar.    On  the  whole,  I  am  not  at  ^  Ibid, 

present  prepared  to  say,  that,  according  ^  Ibid. 

(a)  See  Durant  v.  Essex  Co.  7  Wall,  er  v.  Badger,  1  Cliff  287;  Foote  v.  Gibbs, 
107 ;  House  v.  MuUen,  22  WaU.  42 ;  Badg-    1  Gray,  412 ;  Sayles  v.  TibbitU,  5  R.  L  7a 
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haying,  in  that  case,  been  long  in  possession,  although  under  the 
circumstances  the  account  taken  in  the  former  cause  was  not  deemed 
conclusive  against  the  plaintiffs  in  the  new  bill ;  yet  the  court  on 
overruling  the  plea,  and  ordering  the  defendant  to  answer,  limited 
the  order,  by  directing,  that  the  defendant  should  answer  to 
charges  of  error  or  omissions  ;  and  that  the  plaintiffs  should  not 
unravel  the  account  at  large  before  the  hearing.^ 

§  794.  It  remains  to  be  observed  upon  this  subject,  that,  if  a 
bill  charges  fraud  in  obtaining  a  decree,  and  seeks  to  impeach  it 
upon  that  ground,  the  plea  of  the  decree,  signed  and  enrolled,  must 
contain  in  it  averments,  negativing  the  charges  of  fraud,  and  must 
also  be  supported  by  a  full  answer,  denying  them.^  Thus,  where 
a  decree  establishing  a  modus,  was  pleaded  in  bar  to  a  bill  for 
tithes,  in  which  bill  the  plaintiff  stated,  that  the  defendants  set 
up  the  decree  as  a  bar  to  his  claim ;  and  to  avoid  the  effect  of  the 
decree,  he  charged  that  it  had  been  obtained  by  collusion,  and 
stated  facts,  tending  to  show  collusion,  the  court  was  of  opinion, 
that  the  defendants,  not  having  by  averments  in  the  plea  denied 
the  collusion,  although  they  had  done  so  by  the  answer  in  support 
of  the  plea,  the  plea  was  bad  in  form ;  and  it  was  overruled  ac- 
cordingly.' 

§  795.  Thirdly ;  Pleas  of  matters  purely  in  pais.  Pleas  of  this 
sort  go  sometimes  both  to  the  discovery  sought,  and  to  the  relief 
prayed  by  the  bill,  or  to  some  part  of  it ;  sometimes  only  to  the 
discovery,  or  a  part  of  the  discovery ;  and  sometimes  only  to  the 
relief,  or  a  part  of  the  relief.*  The  principal  pleas  of  thjs  nature 
(although  not  the  only  pleas)^  are,  (1.)  A  plea  of  a  release; 

1  Mitf.  Eq.  PI.  by  Jeremy,  288,  289.  Judges  in  the  appellate  court,  is  a  decree 

[A  decree  upon  a  bill  to  redeem,  requir-  or  judgment  of  equal  force  and  validity 

ing  an  answer,  under  oath,  which  was  between  the  parties  to  the  suit,  as  if 

dismissed  on  motion  of  the  plaintiff,  after  rendered  by  the  unanimous  yoice  of  the 

answer,  and  after  the  expiration  of  the  court.   Durant  v.  Essex  Co.  7  Wall.  107.] 

time  allowed  by  the  rules  of  court  for  the  »  Mitf.  Eq.  PI.  by  Jeremy,  289,  240. 

plaintiff  to  file  his  replication,  and  with-  •  Cooper,  Eq.  PI.  271,  272;  Mitf.  Eq. 

out  the  knowledge  of  the  defendant,  will  PI.  by  Jeremy,  239,  248 ;  Ante,  §  671  and 

be  presumed  conclusively  to  have  been  note,  676  and  note ;  Beames,  Pi.  in  Eq. 

upon  the  merits,  and  will  be  a  bar  to  a  214,  216. 

subsequent  bill  for  the  same  cause,  if  *  Mitf.  Eq.  PI.  by  Jeremy,  258. 

brought  by  the  same  party,  or  by  one  *  There  are  other  pleas  and  defences 

who  acquired  his  title  pendente  lite.    Bor-  which  may  be  pleaded  in  bar  in  equity ; 

rowscale  v.  Tuttle,  6  Allen,   877.    The  such,forexample,  asa  pleaof  accordand 

affirmance  of  a  decree  rendered  in  an  in-  satisfaction,  and  others  of  a  kindred  na^ 

ferior  court  by  the  equal  division  of  the  ture.    Brown  v.  Perkins,  1  Hare,  564, 570. 
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(2.)  A  plea  o{  a  stated  account ;  (S.)  A  plea  of  a  settled  account ; 
(4.)  A  plea  of  an  award ;  (5.)  A  plea  of  a  purchase  for  a  val- 
uable consideration ;  and,  (6.)  A  plea  of  title  in  the  defendant.^ 

§  796.  (1.)  A  plea  of  a  release.  A  plea  of  a  release  may  *be 
pleaded  in  bar,  if  the  plaintiff,  or  any  person  under  whom  he 
claims,  has  released  the  subject  of  his  demand.  And,  if  fraud, 
surprise,  inadequacy  of  consideration,  or  any  other  objection  to 
the  release,  is  charged  by  the  bill,  the  plea  must  meet  these 
charges  by  averments  in  the  body  of  it ;  and  it  must  also  be  sup- 
ported by  an  answer  denying  them.^  Thus,  where  the  daughter 
of  a  freeman  of  London  accepted  a  legacy  of  £10,000,  left  her  by 
her  father,  who  recommended  it  to  her  to  release  her  right  to  her 
orphanage  part,  which  she  accordingly  did,  to  her  brother ;  and 
she  afterwards  married,  and,  with  her  husband,  brought  a  .bill  to 
set  aside  the  release,  charging,  that  the  personal  estate,  of  which 
the  father  died  possessed,  was  much  above  £100,000,  the  daugh- 
ter's share  of  which,  by  the  custom,  would  amount  to  upwards  of 
£40,000 ;  the  defendant  pleaded  the  release.  But  the  court  held, 
that  although  there  was  no  fraud  in  the  case ;  yet  that  the  sister 
should  not  suffer  by  ignorance  of  her  rights,  and  of  the  amount 
of  the  fortune  to  which  she  was  entitled ;  and  therefore,  the 
court  ordered  the  defendant  to  answer  as  to  the  computation  of 
the  value  of  the  father's  personal  estate  at  his  death.^  If  a  re- 
lease is  pleaded  to  a  bill  for  any  matter,  it  must  be  under  seal. 
But,  if  the  bill  is  for  an  account,  and  the  release  is  not  under  seal, 
it  may  be  pleaded  as  an  account  stated.^ 

§  797.  In  a  plea  of  a  release,  the  defendant  must  set  out  the 
consideration,  upon  which  the  release  was  made.  A  plea  of  a 
release,  therefore,  cannot  extend  to  a  discovery  of  the  considera- 
tion ;  and,  if  that  is  impeached  by  the  bill  the  plea  must  be  as- 
sisted by  averments,  and  also  by  an  answer,  covering  the  grounds, 
on  which  the  consideration  is  so  impeached.'^  Thus,  to  a  bill, 
stating  various  transactions  between  the  defendant^and  the  testa* 
tor  of  the  plaintiff,  and  imputing  to  those  transactions  fraud  and 

1  Mitf.  £q.  PI.  hj  Jeremy,  258.  Wms.  816 ;  Phelps  v.  Sproule,  1  MyL  & 

>  Cooper,  £q.  PI.  271,  272 ;  Mitf.  Eq.  K  281 ;  GUb.  For.  Rom.  671. 

PI.  by  Jeremy,  261, 282 ;  Beames,  PI.  in         <  Mitf.    £q.   PI.    by  Jeremy,    268 ; 

Eq.  218-222.  Cooper,  Eq.  PL  277 ;  Beamet,  PI.  in  Eq. 

"  Cooper,  Eq.  PI  276,  277 ;  Mitf.  Eq.  221 ;  Phelps  v.  Sproule,  1  Myl.  &  E.  281. 

PI.  by  Jeremy,  261,  262 ;  Beames,  PI.  in         •  Mitf.  Eq.  PI.  by  Jeremy,  261-268. 

Eq.  218-222;  Posey  v.  DesbouTrie,  8  P. 
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unfair  dealing  on  the  part  of  the  defendant,  and  impeaching  the 
accounts  of  the  transactions,  delivered  by  the  defendant  to  the 
testator,  on  the  ground  of  errors,  omissions,  unfair  and  false 
charges ;  and  also  impeaching  a  purchase  of  an  estate,  conyeyed 
by  the  testator  to  the  defendant,  in  consideration  of  part  of  the 
defendant's  alleged  demands;  and  praying  a  general  account; 
and  that  the  purchase  of  the  estate  might  be  set  aside  as  fraudu- 
lently obtained,  and  that  the  conveyance  might  stand  as  a  secu- 
rity only  for  what  was  justly  due  from  the  testator's  estate  to  the 
defendant ;  a  plea  of  a  deed  of  mutual  release,  extending  to  so 
much  of  the  bill  as  sought  a  discovery,  and  as  prayed  an  account 
of  dealings  and  transactions  prior  to  and  upon  the  day  of  the  date 
of  the  deed  of  release,  and  to  all  relief  and  discovery  grounded 
thereupon,  and  stating  the  deed  to  have  been  founded  on  a  general 
settlement  of  accounts  on  that  day,  and  to  have  excepted  securi- 
ties, then  given  to  the  defendant  for  the  balance  of  those  accounts, 
which  was  in  his  favor,  and  averring  only,  that  the  deed  had  been 
prepared  and  executed  without  any  fraud  or  undue  practice  on 
the  part  of  the  defendant,  was  overruled.^  The  ground  was,  that 
the  consideration  for  the  instrument  was  the  general  settlement 
of  accounts ;  and  if  those  accounts  were  liable  to  the  imputations 
cast  upon  them  by  the  bill,  the  release  was  not  a  fair  transaction, 
and  ought  not  to  preclude  the  court  from  decreeing  a  new  account. 
The  plea,  therefore,  could  not  be  allowed  to  cover  a  discovery, 
tending  to  impeach  those  accounts  ;  and  the  fairness  of  the  settled 
accounts  was  not  put  in  issue  by  the  plea,  or  supported  by  an 
answer  denying  the  imputations  charged  in  the  bill.^  (a) 

§  798.  (2.)  A  plea  of  a  stated  account.  (3.)  A  plea  of  a  settled 
account.  These  pleas  may  be  conveniently  considered  together, 
as  for  the  most  part  they  depend  upon  the  same  considerations. 
A  stated  account  properly  exists  only  where  accounts  have  been 
examined,  and  the  balance  admitted  as  the  true  balance  between 
the  parties,  without  having  been  paid.     When  the  balance,  thus 

»  Mitf.  Eq.  PI.  bjr  Jeremy,  261-203;  Allen  p.  Randolph,  4  Johns    Ch.  698; 

1  Story,  Eq.  Jur.  §  628-627 ;  Capon  v.  Bolton  v.  Gardner,  8  Paige,  273 ;  Sanders 
Miles,  13  Price,  767 ;  Roche  v.  Morgell,  v.  King,  6  Mad.  61 ;  a.  c   2  Sim.  &  Stu. 

2  Sch.  &  Lefr.  721 ;  Phelps  v.  Sproule,  277;  Gilb.  For.  Rom,  57. 
1  Myl.  &  K.  231 ;  Parker  v.  Alcock,  1  Y.         «  Ibid. 

&  Jcr.  482 ;  Fish  v.  Miller,  6  Paige,  26 ; 

(a)  A  plea  of  release  to  a  bill  for  an  accounts  which  form  its  constderation. 
account  must  set  out  by  averment  the    Brooks  v.  Sutton,  L.  R.  6  £q.  861. 
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admitted,  is  paid,  the  account  is  deemed  a  settled  account.^  Each 
of  these,  and  a  fortiori^  a  settled  account,  may  be  pleaded  in  bar 
to  a  bill  for  an  account.  But  the  defendant,  who  pleads  a  stated 
account,  must  show,  that  it  was  in  writing,  and  the  balance  like- 
wise in  writing ;  or  at  least,  it  must  set  forth,  what  the  balance 
was,  and  that  the  settlement  was  final.  A  verbal  statement  pf  an 
account,  and  a  receipt  in  full,  given  for  the  balance  then  agreed 
to  be  due,  have  been  held  bad  as  a  plea  in  bar  to  a  bill  for  open- 
ing the  account,  if  there  have  been  mistakes  in  the  transactions.* 

§  799.  Even  a  receipt  in  full  of  all  demands  will  be  no  bar  to  a 
bill  for  an  account,  if  there  are  suspicious  circumstances  appear- 
ing in  the  case;  as,  for  example,  in  a  bill  against  a  steward. 
Such  receipt  will  then  be  considered  only  as  evidence  of  a  par- 
ticular payment,  and  not  of  a  general  release  or  discharge  upon 
an  account  stated,  although  under  other  circumstances  it  would 
have  that  effect.^  So,  a  plea  of  the  payment  of  a  sum  of  money 
into  the  ecclesiastical  court,  to  prevent  a  commission  of  appraise- 
ment, which  sum  was  accepted,  and  a  receipt  given,  has  been 
disallowed  as  a  plea  in  bar  to  the  suit,  as  not  showing  that  the 
party  had  no  furt|;ier  demand ;  and  the  payment  of  the  money  was 
but  an  interlocutory  proceeding,  which  can  never  be  brought  up 
to  a  judgment  in  a  cause.*-  Much  less  is  a  right  barred  by  merely 
signing  a  receipt,  as  a  witness,  upon  a  payment  by  an  executor  to 
an  adverse  party,  making  the  same  demand.^ 

§  800.  Courts  of  equity  will  not  open  a  settled  account,  where 
it  has  been  signed,  or  a  security  taken  on  the  foot  of  it,  unless  for 
fraud,  or  for  errora,  distinctly  specified  in  the  bill,  and  supported 
by  evidence.®  The  expression  of  "  errors  excepted,''  will  not  pre- 
vent its  being  a  settled  account ;  nor  will  the  allegation  of  general 
errors  be  enough,  for  specific  errors  must  be  pointed  out  or  it  will 
be  final.'    But  where  there  was  an  admission  of  the  allegation  of 

1  1  Story,  Eq.  Jur.  §  528,  526-628 ;    56 ;  Phelps  v.  Sproule,  1  M7I.  &  K.  231 ; , 
Endo  V,  Caleham,  Younge,  306  ;  Capon  v.    1  Story,  Eq.  Jur.  §  623-627. 

Miles,  18  Price,  767 ;   Bark  r.  Brown,  «  Cooper,  Eq.  PI.  278. 

2  Atk .  899  i  Sumner  v.  Thorpe,  2  Atk.  1 ;  *  Ibid. 

Phelps  p.  Sproule,  1   Myl.   &  K.  281 ;  «  Ibid. 

Darthez  r.  Lee.  2  Y.  &  Coll   6;  Weed  ».  •  Ibid.    [It  seems  to  be  well  settled 

Smull,  7  Paige,  578.    A  stated  account  that  one  cannot  maintain  a  bill  to  open 

and  a  settled  account  may  also  be  set  up  a  settled  account,  unless  the  bill  states 

by  way  of  defence  in  an  answer.    Endo  specific  errors  in  the  account.    Parkinson 

V  Caleham,  Younge,  806.  v.  Hanbury,  L.  R.  2  H.  L.  1.] 

2  Cooper,  Eq  PI.  277.  278 ;  Mitf.  Eq.  7  Ibid. 
PL  by  Jeremy,  259, 260 ;  Gilb.  For.  Rom. 
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general  errors  in  a  settled  account  between  an  attorney  and  client, 
it  was  held  not  binding  upon  the  parties,  although  no  specific 
errors  were  pointed  out.^  It  is  a  still  stronger  case  for  opening 
such  an  account  at  any  time,  where  an  attorney  has  used  his  in- 
ffuence  over  his  client  to  get  a  settlement  of  an  unfair  account 
between  them.  And  in  such  a  case  it  is  enough,  if  the  court  see 
that  the  account  is  unfair,  without  proof  of  the  objection.' 

§  801.  Where  fraud  has  appeared  in  a  stated  account,  it  has 
been  opened  after  a  considerable  lapse  of  time.  But  where  spe- 
cific errors  are  alleged,  and  even  proved,  the  court  has  refused, 
after  an  acquiescence  of  eleven  years,  to  open  an  account ;  but 
has  only  given  the  plaintiff  liberty  to  surcharge  and  falsify.'  In 
the  case  of  an  agent,  who  vras  also  tenant  to  the  principal,  an 
account  was  opened  in  respect  of  fraud  after  many  years  had 
elapsed ;  and  the  situation  of  the  defende^pt,  as  agent,  was  held  to 
accompany  him  in  that  of  tenant,  and  to  deprive  him  of  the 
benefit  of  the  objection  (which  it  might  be  competent  to  another 
person  to  make)  of  the  neglect  of  the  plaintiff  in  not  bringing 
forward  the  demand  at  an  earlier  period.^ 

§  802.  In  the  frame  of  a  plea  of  a  stated  or  settled  account  to  a 
bill,  charging  error  or  fraud,  it  is  necessary  to  meet  those  charges 
by  averments  in  the  body  of  the  plea,  and  also  to  support  the  plea 
by  an  answer  denying  them.^  (a)  And,  if  neither  error  nor  fraud 
is  charged,  the  defendant  must  by  the  plea  aver,  that  the  stated 
or  settled  account  is  just  and  true  to  the  best  of  his  knowledge 


*  Ibid.  •  Cooper,  Eq.  PI.  279, 280 ;  Mitf .  Eq. 
«  Cooper,  Eq.  H.  278,  279 ;  Beames,  PI.  by  Jeremy,  259.  280 ;  Beamee,  PL  in 

PI.  in  Eq.  222-280.  Eq.  222, 223, 225, 226 ;  Phelps  v.  Sproule, 

»  Ibid.  1  Myl,  &  K.  281 ;  GUb.  For.  Rom.  66, 

*  Cooper,  Eq.  PI.  279;  Beaumont  r.  57. 
boultbee,  5  Ves.  485 ;  Beames,  Pi.  in  Eq. 
225,  226,  228. 

(a)  If  the  bill  charges  fraud  or  mis-  is  not  necessarily  incomplete,  if  it  fails 

take,  for  the  purpose  of  anticipating  a  to  allege  that  the  accounts  have  been 

plea  of  stated  accounts,  and  such  a  plea  examined  and  approved  by  the  plaintilT, 

is  afterwards  filed,  the  plea  is  defective,  since  the  accounts  may  have  otherwise 

if  it  does  not,  by  proper  averments,  deny  acquired  the  weight  of  stated  accounts ; 

such  charges.   Greenet;.Harri8,ll  R.I.  5.  and  that,  to  a  bill  to  open  and  correct 

This  important  case,  which  contains  an  an  account,  in  which  fraud  or  error  is 

elaborate  review  of  the  principles  relat-  charged,    the   account   itself,  accompa- 

ing  to  the"^  plea  of  stated  accounts,  also  nied  by  proper  averments  denying  such 

decides  that  a  plea  of  stated  accounts  charges,  may  be  pleaded  in  bar. 
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and  belief.^  If  the  bill  charges,'  that  the  plaintiff  has  no  counter- 
part of  the  account,  the  account  should  be  annexed  by  way  of 
schedule  to  the  answer,  so  that,  if  there  are  any  errors  upon  the 
face  of  it,  the  plaintiff  may  have  an  opportunity  of  pointing  them 
out.'  As  the  delivery  up  of  vouchers  is  an  affirmation,  that  the 
account  between  the  parties  was  a  stated  one ;  if  this  has  taken 
place  at  the  time  the  account  was  stated,  it  seems  to  constitute 
the  proper  subject  of  an  averment  in  a  plea  of  this  nature.' 

§  803.  (4.)  A  plea  of  an  award.  An  award  may  be  pleaded  to 
a  bill  to  set  aside  the  award  and  open  the  account ;  and  it  is  not  only 
good  to  the  merits  of  the  case,  but  likewise  to  the  discovery  sought 
by  the  bill.^  If  fraud  or  partiality  are  charged  against  the  arbi- 
trators, those  charges  must  not  only  be  denied  by  way  of  averment 
in  the  plea ;  but  the  plea  must  be  supported  by  an  answer,  show- 
ing the  arbitrators  to  have  been  incorrupt  and  impartial.^  And 
any  other  matter  stated  in  the  bill,  as  a  ground  for  impeaching 
the  award,  must  be  denied  in  the  same  manner.^ 

§  804.  But  a  plea  of  an  agreement  or  covenant  to  refer  all  mat- 
ters of  dispute  to  arbitratora,  cannot  be  pleaded  in  bar  of  a  bill 
brought  respecting  those  matters,  whether  the  agreement  or  cove- 
nant be  between  partners  or  between  other  persons.  Indeed,  it 
seems  impossible  to  maintain,  that  such  a  contract  should  be  spe- 
cifically performed,  or  should  bar  a  suit,  unless  the  parties  had 
first  agreed  upon  the  previous  question,  what  were  the  matters  in 
difference,  and  upon  the  powers  to  be  ^ven  to  the  arbitrators.^ 
Amongst  the  latter  the  same  means  of  obtaining  a  discovery  upon 
oath,  and  the  production  of  books  and  papers,  as  can  be  given  by 
a  court  of  equity,  might  be  essential  to  justice.®  The  nomination 
of  arbitrators  also  must  be  a  subject  on  which  the  parties  must 
previously  agree  ;  for  if  either  party  should  object  to  the  person 
nomiuated  by  the  other,  it  would  be  unjust  to  compel  him  to  sub- 
mit to  the  decision  of  the  person  so  objected  to,  as  a  judge  chosen 
by  himself.^    It  must  also  be  determined,  that  all  the  subjects  of 

1  Ibid.  •  Ibid. 

«  Ibid.  7  Mitf.  Eq.  PI.  by  Jeremy,  264»  266 ; 

*  Ibid.  Cooper,  Eq.  PI.  281 ;  Beames,  PI.  in  £q. 
4  Mitf.  Eq.  PI.  by  Jeremy,  260,  261 ;    281, 282. 

Cooper,  Eq.  PI.  280.  •  Ibid. 

*  Mitf.  Eq.  PI.  by  Jeremy.  260,  261 ;  *  Mitf.  Eq.  PI.  by  Jeremy,  264,  266 ; 
Cooper,  Eq.  PI.  280 ;  Beames,  PI.  in  Eq.  Cooper,  Eq.  PI.  281 ;  Beames,  PL  in  Eq. 
280-238 ;  Dryden  v.  Robinson,  2  Sim.  &  281,  282. 

StiL  629 ;  Evans  v.  Harris,  2  Yet.  &  B.  864. 

80 
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difference,  whether  ascertained  or  not,  most  be  fit  subjects  for  the 
determination  of  arbitrators,  which,  if  any  of  them  inyolved  im- 
portant matter  of  law,  they  might  not  be  deemed  to  be.^ 

§  805.  (5.)  A  plea  of  a  purchase  for  a  yalnable  consideration. 
Supposing  a  plaintiff  to  have  a  full  title  to  the  relief,  which  he 
prays,  and  the  defendant  can  set  up  no  defence  in  bar  of  that  title ; 
yet  if  the  defendant  has  an  equal  claim  to  the  protection  of  a  court 
of  equity  to  defend  his  possession,  as  the  plaintiff  has,  to  the  as* 
sistance  of  the  court  to  assert  his  right,  the  court  will  not  interpose 
on  either  side.^  This  is  particularly  the  case  where  the  defendant 
claims  under  a  purchase  or  mortgage  for  a  valuable  consideration, 
without  notice  of  the  plaintiff's  title,  which  he  may  plead  in  bar  of 
the  suit.^  Such  a  plea  must  aver,  that  the  person  who  conveyed 
or  mortgaged  to  the  defendant,  was  seised  in  fee,  or  pretended  to 
be  so  seised,  and  was  in  possession,  if  the  conveyance  purported 
an  immediate  transfer  of  the  possession  at  the  time,  when  he  exe- 
cuted the  purchase  or  mortgage  deed.^  (a)  It  must  aver  a  con* 
veyance,  and  not  articles  merely ;  for  if  there  are  articles  only, 
and  the  defendant  is  injured,  he  may  sue  at  law  upon  the  cove- 
nants in  the  articles.^  It  must  aver  the  consideration  for,  and  the 
actual  payment  of  it ;  a  considemtion,  secured  to  be  paid,  is  not 
sufficient.^ 

§  806.  The  plea  must  also  deny  notice  of  the  plaintiff's  title  or 
claim  previous  to  the  execution  of  the  deed,  and  payment  of  the 
consideration ;  and  the  notice  so  denied  must  be  notice  of  the  ex- 
istence of  the  plaintiff's  title,  and  not  merely  notice  of  the  exist- 
ence of  a  person,  who  could  claim  under  that  title.^     If  particular 

1  Ibid.  274,  275;    Biandlyn    r.    Old.    1    Atk. 

>  We  haTG  already  had  occaaioii  to  671. 
suggest  that  this  plea  seems  equally  good  *  Ante,  §  604  a.  [The  defendant  can- 
in  answer  to  a  title  by  the  plaintiff  in  his  not  set  up  the  defence  of  being  a  bona 
bill  set  up  as  a  legal  title,  as  it  is  to  an  JUe  purchaser  for  value,  ondly  at  the 
equitable  title.  Ante,  §  604  a  ;  Payne  t;.  bearing ;  such  defence  should  be  pleaded 
Compton,  2  Y.  &  Coll.  467 ;  Flagg  v.  formally,  or  set  up  by  way  of  answer, 
Mann,  2  Sumner,  607,  608;  Mitf.  £q.  PI.  the  same  as  any  other  defence.  PhilUps 
by  Jeremy,  274,  275.  v.  Phillips,  8  GiflT.  200.  | 

»  Ante,  §  608,  604.  '  Mitf.  Eq.  PI  by  Jeremy,  275,  276 ; 

*  Ante,  §  602-604  a ;  Mitf.  Eq.  PI.  by  Hughes  v.  Gamer,  2  7.  &  Coll.  828,  835 ; 

Jeremy,  274,  275 ;   Brandlyn  v.  Ord,  1  Ante,  §  662 ;  Boone  o.  Cliiles.  10  Peters. 

Atk.  571.  177,  210,  211,  212;  [Cummings  v.  Cole- 

A  Ibid. ;    Mitf.   Eq.    PI.  by  Jeremy,  oum,  7  Rich.  Eq.  520.J 

(a)  Havens  v.  Bliss,  26  N.  J.  Eq.  863. 
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instances  of  notice,  or  circumstances  of  fraud,  are  charged,  they 
must  be  denied  as  specially  and  particularly,  as  charged  in  the 
bill.^  The  special  and  particular  denial  of  notice  or  fraud  must 
be  by  way  of  answer,  that  the  plaintiff  may  be  at  liberty  to  except 
to  its  sufficiency.  But  the  notice  of  fraud  must  also  be  denied  gen- 
erally by  way  of  aveiment  in  the  plea,  otherwise  the  fact  of  notice 
or  of  fraud  will  not  be  in  issue.^  The  general  denial  by  i(  plea  of 
all  notice  whatsoever,  includes  constructive,  as  well  as  actual  no- 
tice. It  is  not  the  office  of  a  plea  to  deny  particular  facts  of  notice, 
even  if  such  particular  facts  are  charged.*  Notice  or  fraud  thus 
put  in  issue,  if  proved,  will  effectually  open  the  plea  at  the  hear- 
ing of  the  canse.^ 

1  Ibid;  Ante,  §  662.    [Minor d.  Wil>        '  Pennington v.Beechey, 2 Sim. AStii. 

loaghby,  3  Min.  225.]  282 ;  Cork  u.  Wiloock,  6  Mad.  S2a    It  is 

*  Mitf,  Eq.  PI.  by  Jeremy,  274-276,  Mid  in  a  note  (<)  (I  presume  by  Mr.  Jer- 
288;  Cooper,  Eq.  PL  281-286;  GUb.  emy)  to  Mitf.  Eq.  PL  by  Jeremy,  276, 
For.  Rom.  67,  68 ;  Beames,  PL  in  Eq.  that  "  It  has  been  lately  declared,  that  it 
233-243 ;  Meadows  v,  Kingston,  Ambler,  is  not  the  oiBce  of  the  plea  to  deny  pftr- 
766;  Hoare  v.  Parker,  1  Bro.  Ch.  678;  ticular  facts  of  notice;  but  that  it  is  suf- 
8.  c  1  Cox,  224 ;  Mitf.  Eq.  PL  by  Jeremy,  flcient,  where  such  facts  are  alleged,  to 
277,  note  (<) ;  2  Story,  Eq.  Jur.  §  1602-  make  a  general  denial,  which  will  include 
1506 ;  Hare  on  Discovery,  89-104 ;  Jack-  constructive  as  weU  as  actual  notice ;  y^ 
son  V.  Bowe,  4  Russ.  614.  If  the  con-  that  if  circumstances  be  specially  charged, 
▼eyanoe  does  not  purport  to  be  an  imme-  as  evidence  of  notice,  they  must  be  de» 
diate  transfer  of  the  possession  at  the  nied  by  averments  in  the  plea,  and  by  an 
time  of  executing  the  purchase  or  mort-  answer  accompanying  the  same.  Pen- 
gage  deeds  (as  in  a  plea  of  title  from  one  nington  v.  Beechey,  2  Sim.  &  Stu.  282." 
baving  a  particular  estate,  of  which  he  I  do  not  understand  the  vice-chancellor 
was  not  in  possession  as  a  reversion)  it  in  that  case  to  have  held,  that  the  special 
has  been  held,  that  in  such  case  the  matters,  charged  as  evidence,  should  be 
plea  must  set  out  how  the  granting  party  specially  denied  by  averments  in  the 
became  entitled  to  such  reversion.  But  plea  as  weU  as  in  the  answer;  but  only^ 
It  is  not  necessary,  that  the  defendant  that  to  require  an  answer  to  accompany 
should  in  such  plea  aver,  that  he  himself  the  plea,  the  matters  should  be  specially 
is  in  possession ;  nor  is  it  necessary  that  he  charged  in  the  biU ;  and  shoold  also  be 
should  actually  be  so,  or  even  appear  specially  charged,  as  evidence  of  notice 
entitled  thereto ;  this  plea  not  being  a  of  the  title  of  the  plaintiff.  See,  on  this 
mere  shield  to  defend  the  actual  posses-  last  point,  the  remarks  of  Mr.  Wigram 
sion.  As  where  a  bill  was  brought  by  a  in  his  Points  of  Discovery,  1st  ed.  169- 
tenant  in  tail  under  a  marriage  settle-  181 ;  Id.  14S^-171 ;  Id.  2d  ed.  186,  180, 
ment,  for  a  discovery  and  delivery  of  See  also  Phelps  ».  Sproule,  1  Myl.  &  K. 
title-deeds ;  a  plea  of  a  mortgage  by  a  231 ;  Cork  v.  Wikock,  6  Mad.  828,  on 
tenant  for  life,  alleging  himself  to  be  the  same  point. 

seised  in  fee,  and  in  possession  of  the  es-         ^  Mitf.    Eq.    PI.    by    Jeremy,    277 ; 

tate  and  of  the  deeds,  as  apparent  owner.  Beanies,  PL  in  Eq.  239,  240. 
was  allowed.    Cooper,  Eq.  PL  281,  382, 
and  cases  there  cited ;  Beames,  PI.  in  Eq. 
236,  237. 
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§  807.  In  this  situation  of  purcbasers  for  a  valnable  considera- 
tion, all  the  persons  stand,  who  claim  under  a  marriage  settlement, 
-which  they  may  plead  in  the  same  manner.^  But  if  the  settlement 
is  made  after  marriage,  in  pursuance  of  an  agreement  before  mar- 
riage, the  agreement,  as  well  as  the  settlement,  must  be  stated  in 
the  plea ;  and  where  that  is  not  done,  the  plea  will  be  overruled.' 
Upon  this  principle,  also,  a  jointress  may  plead  her  settlement  in 
bar  of  a  bill,  filed  against  her  by  the  heir-at-law,  if  the  bill  does 
not  offer  to  confirm  the  jointure,  and  the  plaintiff  is  competent  or 
able  so  to  do.  But  a  plea  of  this  nature  must  set  forth  the  settle- 
ment, and  the  lands  comprised  in  it,  with  sufficient  certainty.' 
And  though  the  defendant  has  purchased,  or  has  taken  a  mort- 
gage from  a  tenant  for  life  only,  representing  himself  to  be  owner 
of  the  inheritance,  yet,  if  he  has  paid  a  valuable  consideration, 
and  had  no  notice  of  the  defect  of  title,  the  court  will  not  take 
any  steps  against  him,  even  though  the  plaintiff,  and  not  such  pur- 
chaser, is  in  possession  of  the  estate.^ 

§  807  a,  A  creditor  by  judgment,  in  invitumy  does  not,  in  the  view 
of  a  court  of  equity,  stand  in  a  situation,  which  either  requires  or 
entitles  him  to  the  same  favor  as  a  purchaser  for  a  valuable  con- 
sideration, whose  rights  are  enforced  through  the  conscience  of 
the  other  party.* 

§  808.  A  person  affected  by  notice,  has  the  benefit  of  the  want 
of  notice  by  intermediate  parties.  Therefore  a  purchaser  with 
notice  from  a  purchaser  without  notice,  may  shelter  himself  under 
the  first  purchaser.^  But  notice  to  an  agent  is  notice  to  the  prin- 
cipal.^ And  where  a  person,  having  notice,  purchased  in  the 
name  of  another,  who  had  no  notice,  and  knew  nothing  of  the 
purchase ;  and  the  latter  afterwards  approved  of  it,  and  without 
notice  paid  the  purchase-money,  and  procured  a  conveyance  ;  the 
person  first  contracting  was  considered  from  the  beginning  as  the 
agent  of  the  actual  purchaser,  who  was  therefore  held  affected  with 

1  Cooper.  Eq.  PI.  284,  285 ;  Mitf .  Eq.  OS ;  Skeeles  v,  Shearly,  8  Sim.  168 ;  s.  c. 

PI.  by  Jeremy,  278,  279 ;  Beames,  H.  in  8  Myl.  4  Cr.  112 ;  Whitworth  p.  Guagain, 

E^.  241,  242,  8  Hare,  416 ;  Newlands  v.  Paynter,  4 

*  Ibid.  Myl.  &  Cr.  408. 

*  IWd.  6  Mitf.  Eq.  PI.  by  Jeremy,  278,  279 ; 

*  Cooper,  Eq.  PI.  284,  286 ;  Mitf.  Eq.  Yarick  v.  Briggs,  6  Paige,  828 ;  Bennett 
PI.  by  Jeremy,  278,  279 ;  Beames,  PI.  in  v,  JTalker,  West,  180 ;  Jackaon  p. 
Eq.  241,  242.  M'Chetney,  7  Cowen,  860. 

*  Langton   ».    Horton,  1  Hare,  649,         7  Mitf.  Eq.  PL  by  Jeremy,  27a 
660,  663 ;  Doe  p.  Britain,  2  Barn.  &  Aid. 
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notice.^  But  although  notice  to  to  agent  is  sufficient  notice  to  the 
party  himself ;  yet  such  notice  must  be  confined  to  the  same  trans- 
action ;  for  notice  in  another  transaction  will  have  no  effect.' 

§  809.  A  plea  of  a  purchase  for  a  valuable  consideration,  will 
protect  a  defendant  from  giving  any  answer  to  a  title  set  up  by 
the  plaintiff.  But  a  plea  of  bare  title  only,  without  setting  forth 
any  consideration,  will  not  be  sufficient  for  that  purpose.^  Upon  a 
plea  of  a  purchase  for  a  valuable  consid^httion,  to  a  bill  for  a  dis- 
covery of  deeds  and  writings,  the  purchase-deed  must  be  excepted ; 
for  it  must  be  pleaded.^  A  plea  of  a  purchase  for  a  valuable  con- 
sideration without  notice  of  the  plaintiff's  title,  to  a  bill  to  perpet- 
uate the  testimony  of  witnesses,  has  been  allowed ;  although  there 
are  few  cases,  in  which  the  court  will  not  give  the  assistance  to 
the  furiiierance  of  justice.*  Thus,  to  a  bill  to  perpetuate  the  tes- 
timony of  witnesses  to  a  will,  the  defendant  pleaded  a  purchase  for 
a  valuable  consideration  without  notice  of  the  will ;  and  the  plea 
was  allowed.^    But  in  this  case,  as  reported,  there  appears  to  have 

1  Itxid.  that  the  defendants  were  bound  by  C.'s 
^  Cooper,  £q.  PI.  284,  285 ;  Mitf .  Eq.  knowledge,  and  consequently,  in  an  ac- 
Pl.  by  Jeremy,  276-278 ;  Beames,  PI.  in  tion  for  the  price  of  the  timber,  the  de- 
£q.  243,  244  ;  1  Story,  Eq.  Jar.  §  87  a,  fendants  could  not  set  off  a  debt  due  to 
106.  [In  Hart  o.  Farmers'  Bank,  88  them  from  H.  Pollock,  Ch.  B.,  in  giy- 
Vt.  262,  it  was  held,  that  one  who  em-  ing  judgment,  said:  "We  think  that,  in 
ployed  a  solicitor  to  effect  a  purchase,  a  commercial  transaction  of  this  descrip- 
who  in  a  former  employment  had  ac-  tion,  where  the  agent  of  the  buyer  pur- 
quired  notice  of  an  outstanding  equity,  chased  on  behalf  of  his  principal  goods  of 
must  be  regarded  as  himself  haring  no-  the  factor  of  the  seller,  the  agent  having 
tioe  of  such  equity.  And  a  similar  view  of  present  to  his  mind  at  the  time  of  the 
the  law  was  taken  by  the  English  Court  of  purchase  a  knowledge  that  the  goods  he 
Exchequer  Chamber.  Dresser  O.Norwood,  is  buying  are  not  the  goods  of  the  factor, 
17  C.  B.  K.  8.  466 ;  s.  c.  10  Jur.  v.  8.  861.  though  sold  in  the  fiictor's  name,  the 
The  point  here  decided  was  that  the  knowledge  of  the  agent,  however  ac- 
knowledge of  an  agent  is  the  knowledge  quired,  is  the  knowledge  of  the  prin- 
of  the  principal,  and  the  principal  is  af-  cipal."] 

fected  by  it,  whether  acquired  by  the  »  Mitf.  Eq.  PI.  by  Jeremy,  279,  280. 

agent  in  the  course  of  his  emplo3rment  as  *  Ibid, 

such,  or  otherwise.     The  plaintiff  de-  *  Ibid. 

livered  some  timber  to  H.  a  factor,  for  •  Mitf.  Eq.  PI.  by  Jeremy,  279,  280 , 

sale  on  a  del  credere  commission  ;  C.  who  Cooper,  Eq.  PI.  287,  288 ;  Beames,  PI.  in 

had  once  been  clerk  to  H.  bought  the  Eq.  242,  243.    But  see  Dursley  v.  Berke- 

timber  as  agent  for  the  defendants,  and  ley.  6  Ves.  268 ;  2  Story,  Eq.  Jur.  §  16a3, 

was   acquainted,   through  having    been  note  (2),  1610.    It  is  very  questionable, 

clerk  as  aforesaid,  and  not  otherwise,  whetlier  a  person  can  protect  himself 

with  the  fact  that  H.  sold,  as  factor,  for  against  a  bill  to  perpetuate  testimony  by 

the  plaintiff.    Held;  reversing  the  Judg-  the  plea  of  being  a  bona  fide  purchaser 

ment  of  the  Court  of  Common  Pleas,  without  notice,  where  the  right  is  not  at 
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been  nothing  to  impede  the  plaintiff's  proceeding  at  law,  to  assert 
his  title  under  the  will,  against  the  defendant's  possession ;  and 
there  was  apparently,  therefore,  no  equity  to  support  the  bilL^ 

§  810.  Care  must  be  taken  in  case  of  a  plea  of  a  purchase  for  a 
valuable  consideration  without  notice,  not  to  make  an  answer  to 
any  statements  in  the  bill  actually  and  properly  covered  by  the 
plea ;  for,  notwithstanding  some  doubts  formerly  entertained,  it 
seems  now  established,  tkat  in  such  a  case,  if  the  defendant  an- 
swers at  all  to  the  matters  covered  by  the  plea,  he  must  answer 
fully ;  and  if  he  puts  in  a  general  answer,  he  cannot  protect  him* 
self  by  such  a  d^ence  in  his  answer  from  answering  fully .^' 

§  811.  (6.)  A  plea  of  title  in  the  defendant.  From  what  has 
been  already  said,  the  plea  of  a  purchase  for  a  valuable  considera- 
tion without  notice  cannot  be  set  up  as  a  defence,  by  a  party,  who 
claims  under  a  mere  voluntary  conveyance,  or  other  voluntary  ti- 
tle.' But  a  mere  volunteer  may,  however,  plead  his  title  against 
a  bill  brought  against  him ;  for  if  his  title  be  on  the  whole  para- 
mount to  that  of  the  plaintiff,  there  seems  no  reason  why  it  should 
not  be  an  effectual  bar  to  an  adverse  suit.^  This  plea  of  title  in 
the  defendant  is  generally  founded,  (1.)  on  a  will ;  or,  (2.}  on  a 
conveyance ;  or,  (3.)  on  a  long,  peaceable,  and  adverse  posses- 
sion.^ 

§  812.  (1.)  To  a  bill  brought  upon  a  ground  of  equity,  by  an 

the  time  capable  of  being  asserted  by  an  a  person  the  right  to  protect  himself  by 

action   at   law.      See    especially    what  answer,  as  he  might  by  plea.    See  Ante, 

Lord  Eldon  said  in  Darsley  v.  Berkeley,  §  606,  and  Post,  §  S46,  note,  where  the 

6  Ves.  268,  and  2  Story,  Eq.  Jur.  §  1608,  rule  is  cited  at  large.     Where   a  bill, 

note  (2),  1510.     In  the   Appendix    to  after  stating  the  circumstances  on  which 

Beames,  PI.  in  Eq.  841,  340,  there  will  be  the     plaintilTs     equity     was    foonded. 

found  a  copy  of  the  plea  of  a  purchase  charged  that  the  defendant  before  his 

for  a  valuable  consideration  without  no-  title  to  the  subject  in  dispute  accrued, 

tice,  which  wa«  allowed  by  Lord  Eldon,  had  notice  of  the  several  circnmstances 

in  Wallwyn  9.  Lee,  0  Ves.  24.  therein  stated,  an  answer  denjing  that 

^  Ibid.  charge  in  the  same  general  terms,  was 

*  Ante,  §  606,    and    note ;    Orey   v.  held  sufficient,   notwithstanding  it  was 

Leighton,  2  Sim.  &  Stu.  284 ;  Portarling-  filed  to  support  a  plea  of  purchase  for  a 

ton  i;.  Soulby,  6  Sim.  856;  s.  c.  7  Sim.  valuable  consideration.    Gordon  r.  Shaw, 

28 ;  Mitf.  Eq.  PI.  by  Jeremy,  807,  note  14  Sim.  898. 
(A),  and  cases  tliere  cited;  Hare  on  Dis-         *  Beames,  PI.  in  Eq.  246. 
covery,  247-289 ;  Wigram  on  Discovery,         *  Beames,  PI.  in  Eq.  246, 247  ;  Cooper, 

Ist    ed.    163,   164,  178-181 ;  Id.  2d  ed.  Eq    PI.  288 ;   Mitf.  Eq.  PI.  by  Jeremy, 

136-171 ;  Verchild  v.  Paull,  1  Keen,  87.  263,  264;  Wyatt,  Pr.  Reg.  828;  Howe  ». 

But  see  Beames,  PI.  in  Eq.  272.    See  Buppa,  1  Ves.  &  B.  511. 
also  the  89th  Rule  of  the  Equity  Rules  of         *  Beames,  PI.  hi  Eq.  247. 
the  Supreme  Court,  which  gives  to  sudi 
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heir-atrlaw  against  a  deviBee,  to  turn  the  deTisee  out  of  possession, 
the  devisee  may  plead  his  title  under  the  will,  and  that  it  was  duly 
executed.^  (2.)  Upon  a  bill  fQed  by  an  heir  against  a  person, 
claiming  under  a  conveyance  from  the  ancestor,  the  defendant 
may  plead  the  conveyance  in  bar  of  the  suit.^  So,  to  a  bill  brought 
to  set  aside  a  deed  for  fraud,  a  plea  of  a  title  paramount,  under  a 
former  conveyance,  may  be  pleaded  by  the  defendant  as  a  bar.' 

§  813.  (3.)  Length  of  time  and  adverse  possession.  This  is  a 
peculiar  defence  in  equity,  in  cases  which  are  not  within  the  reach 
of  the  statute  of  limitations.^  Courts  of  equity  have  established 
the  doctrine,  that  after  a  great  lapse  of  time,  and  long  peaceable 
possession,  they  ought  not  to  interfere  to  grant  relief ;  for  the  pol- 
icy of  the  law  is  to  give  quiet  and  repose  to  titles ;  and  courts  of 
justice  ought  not  to  countenance  laches  or  long  delays  on  the  part 
of  claimants.^  Indeed,  after  a  gi'eat  lapse  of  time,  courts  of  equity 
will  raise  a  presumption  of  some  legal  or  equitable  extinguishment 
of  the  adverse  title,  if  the  circumstances  of  the  case  will  enable 
them  to  support  it.®  (a) 

1  Mitf.  Eq.  PI.  by  Jeremy,  268 ;  Coop-  ham,  1  Russ.  &  Myl.  463 ;  Clay  v.  Smith, 

er,  Eq.  Fl.  288,  289;  Beames,  PL  in  Eq.  Ambler,  645;  8.  c.  8  Bro.  Ch.  680;  Hercy 

248 ;  Anon.  8  Atk.  17.  o.  Dinwoody,  2  Ves.  Jr.  87 ;  Ellison  v. 

s  Mitf.  Eq.  Fl.  by  Jeremy,  262,  264 ;  Moffat,  1  Johns.  Ch.  46;  Arden  v.  Arden, 

Cooper,  Eq.  Fl.  289;  Beames,  Fl.  in  Eq.  1  Johns.  Ch.  813;  Elmendorf  r.  Taylor, 

249.  10  Wheat.  152;  Baldwin  v.  Peach,  1  Y. 

•  Howe  V.  Duppa,  1  Yes.  &  B.  511 ;  &  Coll.  453,  460 ;  Brooksbank  v.  Smith, 

Beames,  PL  in  Eq.  249.  2  Y.  &  ColL  58;  Gait  v,  Osbaldeston,  1 

4  Ante,  §  756,  757 ;  Mitf.  Eq.  FL  by  Ross.  158 ;  Bradt  v.  Kirkpatrick,  7  Paige, 

Jeremy,  269.271-273;  Beaifies,  FL  m  Eq.  62;  2  Story,  Eq.  Jur.  §  1520-1522,  and 

247 ;  Wyatt,  Fr.  Reg.  828 ;  Cooper,  Eq.  notes. 

PL  288 ;  2  Story,  Eq.  Jur.  §  1519-1522 ;         ^  Cliolmondeley  v.  Clinton,  2  Jac.  & 

1  Story,  Eq.  Jur.  §  55a,  520,  and  cases  Walk.  163-175,  and  cases  before  cited, 

there  cited.    See  also  Cowne  v.  Douglas,  [lo  Cook  v.  Bath,  L.  R.  6  Eq.  177,  it  was 

McCIe.  &  Y.  821 ;  Portlock  o.  Gardner,  held  that  mere  non-user  of  a  way  for 

1  Hare,  594,  603,  604.  thirty  years  does  not,  in  the  absence  of 

^  Cholmondeley  v.  Clinton,  2  Jac.  &  rights   acquired    in   consequence  of  it. 

Walk.  1,  163-175,  192 ;  Mitf.  Eq.  PL  by  amount  to  conclusive  abandonment.] 
Jeremy,  273,  note  (z) ;  Campbell  t;.  Gra- 

(a)  The  rule  applies  even  to  trusts,  in  his  bill  the  impediments  to  an  earlier 

But  cases   where  the  facts  have  been  prosecution  of  tlie  claim,  what  kept  him 

fraudulently  and  successfully  concealed  so  long  ignorant  of  his  rights,  the  means 

by  the  trustee  from  the  cestui  que  trust,  used  by  the  trustee  to  conceal  the  tacts 

constitute  an  exception  to  tlie  rule  that  from  him,  and  how  and  when  he  came  to 

equity  will  not  aid  to  establish  or  enforce  tlie  knowledge  of  his  rights.    Badger  v, 

a  stale  trust.  In  such  cases,  however,  the  Badger,  2  Wall.  87 ;  8.  c  2  Cliff.  187, 154. 

cestui  que  trust  must  set  forth  specifically  In  the  absence  of  such  allegations,  or  if 
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§  814.  On  this  ground,  where  a  bill  was  brought  upon  an  old 
mortgage,  by  the  representatives  of  the  mortgagee,  for  an  account 
and  satisfaction ;  and  a  bill  of  revivor  and  supplement  was  brought 
a  long  time  after  the  death  of  the  original  plaintiffs,^  which  (to 
account  for  the  lapse  of  time)  charged  generally,  that  owing  to 
infancy,  coverture,  or  other  disabilities,  the  plaintiffs  had  not  been 
able,  during  a  considerable  part  of  the  time,  to  assert  or  prosecute 
their  several  rights  to  the  mortgage  debt,  and  that  the  original 
suit,  although  abated,  has  never  been  dismissed ;  a  plea  was  put 
in  by  the  defendant,  that  he,  and  those  under  whom  he  claimed, 
had  been  in  the  undisturbed  possession  of  the  premises  in  question 
for  forty  years,  for  their  own  absolute  use  and  benefit,  without 
any  account  or  admission  of  any  debt,  and  the  plea  was  allowed 
by  the  court.^  The  court  also  thought,  that  the  allegation  of  in- 
fancy, coverture,  &c.,  to  account  for  the  delay,  was  so  completely 
vague,  that  no  issue  could  be  taken  upon  it,  and,  therefore,  that 
the  plea  was  not  affected  thereby.^ 

§  815.  So,  where  a  bill  was  filed  for  the  payment  of  a  rent 
charge,  the  defendant  pleaded  twenty-six  years*  possession  of  the 
premises,  without  accounting  for,  or  paying  over  to  the  plaintiff, 
any  part  of  the  rents  and  profits,  and  the  plea  was  allowed.^ 

§  815  a.  We  have  already  had  occasion  incidentally  to  suggest, 
that  the  time  when  the  plea  of  the  statute  of  limitations  begins  to 
run,  where  the  case  made  by  the  bill  is  one  founded  on  fraud  or 
mistake,  will  in  equity  be  held  to  be  from  the  time  when  the  dis- 
covery of  the  mistake  became  first  known,  and  not  from  the  time 
when  the  original  transaction  took  place.^ 

1  Cooper,  Eq.  PI.  288;  Blewitt  v.  «  Baldwin  r.  Peach,  1  T.  &  Coll.  468 ; 
Thomas,  2  Ves.  Jr.  669,  671.  Ante,  §  687. 

3  Blewitt  V.  Thomas,  2  Ves.  Jr.  669,         *  Ante,  §  754;  Brooksbank  p.  Smith, 
671 ;  Cooper,  Eq.  PI.  288 ;  Beames,  PI.    2  T.  &  Coll.  68. 
in  Eq.  247,  248.    The  very  plea  is  given 
at  large  in  the  Appendix  to  Beames,  PI. 
in  Eq.  831-388. 

long  acquiescence  appears   in  the  bill,  Badger  v.  Badger,  above  cited ;  Marsh  v. 

which  is  not  explained,  the  court  maj  Whitmore,  21  Wall.  178,  185 ;  Sallivan 

decline  to  consider  the  plaintiff's  case,  v.  Portland  Railroad  Co.,  94  tk  S.  806 ; 

on  his  own  showing,  without  inquiring  Ante,  §  503.    See  Woodhouse  w.  Wood- 

whether   there   is   a  demurrer  or  any  house,  L.  R.  8  Eq.  614. 
formal  plea  of  the  statute  of  limitations. 
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CHAPTER    XV. 

PLBA8  TO  BILLS  OF  DISOOVEBY. 

§  816.  Havinq  thus  considered  the  objections  to  bills  of  relief, 
which  extend  to  the  relief,  and  likewise  to  the  discovery  sought 
for  the  purpose  of  obtaining  the  relief,  it  remains  to  treat  of  such 
objections  as  are  grounds  of  a  plea  to  bills  of  discovery,  strictly  so 
called,  which  seek  no  relief.  These  are  nearly  the  same  as  those 
which  have  been  already  mentioned,  as  causes  of  demurrer  to  a 
bill  of  discovery,  when  the  objection  is  apparent  on  the  face  of 
the  bill ;  and  many  of  them  are  equally  as  good  grounds  for  a  plea 
to  a  bill  of  discovery,  as  they  are  for  a  plea  to  a  bill  of  relief,  when 
the  objection  is  not  so  apparent.  Upon  this  subject,  therefore, 
our  observations  will  be  very  brief.^ 

§  817.  The  grounds  of  pleas  to  bills  of  discovery,  are,  then, 
either:  (1.)  Pleas  to  the  jurisdiction ;  (2.)  Pleas  to  the  person; 
(3.)  Pleas  to  the  bill,  or  frame  of  the  bill ;  (4.)  Pleas  in  bar, 
properly  so  called.  And  first,  pleas  to  the  jurisdiction.  These 
properly  apply,  where  the  plaintiff's  case  is  such,  as  does  not  en- 
title a  court  of  equity  to  compel  a  discovery  in  his  favor,  although 
for  the  purpose  of  avoiding  a  demurrer,  it  is  differently  and  falsely 
stated  in  the  bill.^  The  cases  already  suggested  under  the  head  of 
demurrers,  and  pleas  to  relief,  afford  sufficient  illustrations  on  this 
head.^  Among  them  are  the  objections,  that  the  subject  of  the 
suit  is  of  a  political  nature ;  that  another  court  is  competent  to 
give  the  discovery ;  or  that  the  tribunal,  or  the  cause,  is  not  of 
such  a  character  as  the  court  will  aid  by  a  discovery ;  as  if  the 
cause  be  before  arbitrators;  or  be  of  a  criminal  nature;^  or 
the  plaintiff  has  no  title  or  interest  in  the  suit.^ 

1  Mitf .  Eq.  PL  by  Jeremy,  281,  282,  er,  £q.  PI.  292,  298 ;  Ante,  f  561-^555 ; 

Cooper,  Eq.  PL  291,  292;  Beames,  PI.  in  Hare  on  Discovery,  110,  116,  119. 

£q.  249.     See  Wigram  on  Discovery,  >     ^  Mendizabel  v.  Machado,  1  Sim.  08 ; 

1st  ed.  p.  55, 147-158 ;  id.  847,  848.  Hare  on  Discovery,  41,  42,  46-00,  127  ; 

«  Mitf.  Eq.  PI.  by  Jeremy,  282 ;  Coop-  Mitf.  Eq.  PI.  by  Jeremy,  154,  281,  238, 

er,  Eq.  PI.  292;  Beames,  PI.  in  Eq.  252;  282;  Tarleton  v.  Hornby,  1  Y.  &  Coll. 

1  Mont.  Eq.  PI.  261-263.  172  ;  Quilter  v.  Mussendine,   Gilb.  Eq. 

•  Ante,  S  549-607,  710-722.  228,  229 ;  Vernon  v.  Vernon,  2  Myh  & 

*  Beames,  PL  in  Eq.  252-254;  Coop-  Cr.  14^;  Crouch  v.  Hickin,  1  Keen,  885. 
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§  818.  Secondly;  Pleas  to  the  person.  These  are  (as  we  have 
seen)  either  to  the  person  of  the  plaintiff,  that  he  has  no  right,  or 
title,  or  ability  to  call  on  the  defendant  for  the  diseovery ;  or  that 
he  (the  defendant)  is  not  liable,  or  compellable  to  make  the  dis- 
covery sought  Ifty  the  bill.^  The  defendant  may,  therefore,  to  a 
bill  of  discovery,  plead,  that  the  plaintiff  is  outlawed ;  or  excom- 
municated; or  an  alien  enemy;  or  a  person  attainted;  or  an 
infant ;  or  a  feme  covert ;  or  an  idiot ;  or  a  lunatic ;  ^  or  a  bank- 
rupt disabled  to  sue.'  So,  if  the  plaintiff  has  no  title  to  the  char- 
acter, which  he  assumes  in  the  bill  of  discovery ;  as  if  he  sues  as 
administrator,  executor,  heir,  partner,  or  creditor ;  the  defendant 
may  by  plea,  negative,  that  he  is  administrator,  executor,  heir, 
partner,  or  creditor.^  So,  the  defendant  may,  in  like  manner, 
plead  to  the  discovery,  that  he  has  no  interest  in  the  subject-matter 
of  the  controversy ;  but  he  is  a  mere  witness ;  or  that  he  does  not 
sustain  the  character,  in  which  he  is  sued ;  such  as  administrator, 
executor,  heir,  partner,  or  creditor ;  ^  or  that  there  is  a  want  of 
privity  between  him  and  the  plaintiff  to  sustain  the  bill.^ 

§  819.  It  should  be  observed,  that  if  a  claim  of  interest  is 
alleged  by  a  bill  against  a  person,  who  has  no  interest  in  the 
subject-matter,  he  cannot  by  demurrer  protect  himself  from  a 
discovery ;  but  he  must  resort  either  to  a  plea  or  to  a  disclaimer ; 
by  either  of  which  means,  it  should  seem,  he  may  protect  himself 
from  making  by  answer  that  discovery,  which  he  may  properly  be 
required  to  make,  if  called  upon  as  a  witness  J  If  the  defendant 
pleads  to  a  bill  of  this  sort,  the  plea  must  by  averment  meet  the 
charge  of  interest,  and  the  plea  must  be  supported  by  an  answer 
denying  such  claim.®  In  some  cases,  however,  the  court  has 
allowed  a  defendant  to  protect  himself  by  answer,  denying  the 

1  Beames,  Fl.  in  Eq.  254, 255 ;  Cooper,  2S0,  282,  28S ;  Hare  on  THacorerj,  41, 

Eq.  PI.  298,  294 ;  Ante,  S  498-496 ;  Mitf.  42,  40. 
Eq.  PI.  by  Jeremy,  228-280,  282,  288.  >  Mitf.  Eq.  PI.  by  Jeremy,  188,  288; 

9  See  Lowndes  v.  Taylor,  1  Mad.  428;  BeameB,  PI.  in  Eq.  180,  131,  256,  257; 

8.  G.  2  Rote,  865;  Mitf.  Eq.  PI.  by  Jere-  Hare  on  Discovery,  63-68 ;  Cooper,  Eq. 

my,  66, 67, 282, 288, 282,  note  (n) ;  Tarle-  PI.  294,  295 ;  Ante,  §  262;  823,  619,  57% 

ton  V.  Hornby,  1 T.  &  CoU.  172 ;  Beames,  671. 

PI.  in  Eq.  254,  255 ;  Ante,  $  4^*  ^l^.        *  Mitf.  Eq.  PI.  by  Jeremy,  158,  159, 

726.  284 ;  Hare  on  Discovery,  68-^,  105-109 

•  Ante,  S  722-784.  Ante,  §  518,  571 ;  Cooper,  Eq.  PL  294. 

4  Ante,  S  498-496;  Beames,  PI.  in  Eq.         ?  Cooper,  Eq.  Pi.  294,  295. 
120-128,  254,  256,  257 ;  Cooper,  Eq.  PL        •  Ibid ;  Beames,  PL  in  Eq.  265. 
293,  294 ;  Mitf.  Eq.  PL  by  Jeremy,  187, 
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charge  of  interest,  from  answermg  to  matter,  to  which  he  may  be 
afterwards  called  upon  to  answer,  in  the  character  of  a  witness. 
And  perhaps,  in  justice  to  those,  against  whom  he  may  be  after- 
wards called  upon  to  give  evidence,  as  a  witness,  he  ought  not  to 
be  previously  examined  to  the  same  matters  upon  «  bill,  under  the 
pretence  of  an  interest,  which  he  has  not.^ 

§  820.  Thirdly ;  Pleas  to  the  bill,  or  to  the  frame  of  the  bill. 
The  usual  pleas,  under  this  head,  of  the  pendency  of  another  suit, 
of  want  of  parties,  and  of  splitting  up  or  multiplying  suits,  do  not 
apply  to  a  bill  of  discovery.^  But  perhaps  the  objection,  that  the 
bill  for  a  discovery  is  multifarious,  would  not  fall  under  the  same 
predicament ;  as  it  may  compel  the  defendant  to  give  answers  and 
discoveries,  as  to  matters,  wholly  distinct  and  independent,  and 
which  can,  with  no  propriety,  belong  to  any  single  suit,  either  at 
law,  or  in  equity.'  Perhaps,  also,  the  objection,  that  the  parties 
are  not  the  same  in  the  suit  in  equity,  as  in  the  suit  at  law,  in  aid 
of  which  the  discovery  is  sought,  if  not  apparent  on  the  bill,  may 
be  brought  forward  by  a  plea ;  ^  for,  in  such  a  case,  there  would 
be  a  clear  misjoinder  of  parties.^  The  same  objection  would  seem 
to  apply,  if  the  defendant  was  not  a  party  to  the  suit  at  law ;  for, 
ordinarily,  a  discovery  from  him  could  not  be  materiaL^    A  plea, 

1  Mitf.  Eq.  PI.  by  Jeremy,  188,  288,  discoTery  only  against  othen.    And  the 

284.    But  see  Hare  on  DisooTery,  25d-  objection  of  a  want  of  interest  in  a  de- 

259.  fendant  equally  applies,  whether  he  is 

^  Cooper,  Eq.  PI.  208,  200;  Beames,  the  sole  defendant,  or  is  joined  with  other 

PL  in  Eq.  273,  274 ;  Hare  on  Discorery,  defendants.    Hare  on  Discovery,  S5. 
124-126 ;  Mitf.  Eq.  PL  by  Jeremy,  200,         *  Ante,  f  610 ;  Glyn  v.  Scares,  8  Myl. 

280 ;  Ante,  f  610.  &  K.  460, 469-472. 

*  Ante,  §  610.    Lord  Redesdale  says         ^  But  if  the  suit  at  law  is  brought  by 

(Mitf.  Eq.  PI.  by  Jeremy,  200,  201)  that  an  agent  in  his  own  name,  in  behalf  of 

a  demurrer  will  not  lie  to  a  bill  of  dis-  his  prindpai,  it  has  been  held,  that  the 

oovery,  because  the  bill  has  split  matters,  defendant  in  the  suit  at  law  may  file  a 

and  is  brought  for  the  discorexy  of  part  biU  in  equity,  for  a  discovery  against  the 

of  a  matter  only ;  for  such  a  demurrer  principal,  in  aid  of  his  defence  at  law. 

would  only  amount  to  an  objection,  that  Glyu  i;.  Soares,  1  Y.  &  Coll.  644.    But 

the  discovery  would  be  insufficient.   But  tlie  contrary  has  been  since  held.    See 

be  adds,  that  it  should  seem,  that  a  de*  Glyn  v,  Soares,  8  MyL  &  K.  460,  and 

murrer  for  multifariousness  would  hold  Irving  v.  Thompson,  9  Sim.   17.    See 

to  a  bill  of  discoveiy  for  several  distinct  Ante,  §  669,  610,  note ;  Kerr  v.  Rew,  10 

matters  against  several  distinct  defend-  Sim.  370;  Queen  of  Portugal  v,  Glyn,  7 

ants  in  one  bill.    See  also  Ante,  S  287,  CL  &  Fin.  466. 

610;  1  Mont  Eq.  PL  262;  Cooper,  Eq.         ^  Ante,  §  609;  Glyn  r.  Soares,  8  MyL 

PL  209;  Beames,  PL  in  Eq.  273,  274«  &  K.  460,  469-472;  Irving  v.  Thompson, 

It  may  also  be  proper  to  remark,  that  9  Sim.  17 ;  Kerr  v.  Rew,  10  Sim.  870 ; 

a  bill  is  demurrable,  if  it  prays  relief  Ante,  {  669-610,  and  note, 
against  some  of  the  defendants,  and  m 
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that  the  value  of  the  matter  in  controversy  is  beneath  the  dignity 
of  the  court,  would  also  seem  to  be  a  good  ground  of  a  plea  to 
the  discovery  sought.^ 

§  821.  Fourthly ;  Pleas  in  bar.  Under  certain  circumstances, 
many  of  the  pleas  in  bar  to  bills  of  relief,  already  enumerated, 
may  perhaps  furnish  a  good  ground  for  a  plea  in  bar  of  a  bill  of 
discovery.  It  was  for  a  long  time  a  matter  of  controversy,  whether 
the  defendant  to  a  bill,  seeking  a  discovery  in  aid  of  an  action  at 
law,  can  plead  in  bar  to  the  discovery  that  which  is  merely  matter 
of  legal  defence  to  the  action  at.  law.'  But  the  prevailing  doctrine 
established  by  the  recent  authorities  seems  to  be,  that  it  may  be 
so  pleaded.^  Thus,  for  example,  a  plea  of  a  fine,  or  of  a  former 
judgment ;  or  of  a  former  decree  upon  the  merits ;  or  a  plea  of 
the  statute  of  frauds  and  perjuries ;  or  a  plea  of  the  statute  of 
limitations ;  or  a  plea  of  a  release,  or  of  a  stated  account,  or  of  an 
award,  may  be  so  pleaded.^  In  such  cases,  however,  the  plea 
would  be  applicable  only,  when  no  circumstances  were  stated  in 
the  bill,  to  avoid  the  effect  of  the  bar ;  for,  if  they  were  so  stated, 
the  discovery  could  not  be  withholden;  since  the  plea  would 
amount  to  a  denial  of  the  means  necessary  to  establish  the  grounds, 
on  which  the  suit,  in  aid  of  which  the  discovery  is  sought,  was 
brought.^ 

§  822.  Be  the  doctrine,  however,  as  it  may,  where  no  such  cir- 

1  Cooper,  Eq.  PI.  193;  Ante,  J  600,  ed.  168, 166-162 ;  Id.  2d  ed.  p.  3^-42,  dis- 

602 ;  Smets  v.  Wiliiams,  4  Paige,  364.  sento  from  the  doctrine  of  Lord  Thuriow 

*  See  this  subject  discussed  in  Beames,  in  Hindman  v,  Taylor,  2  Bro.  Ch.  7 ;  and 

PI.  in  £q.  274-278,  who  maintains  the  his  reasoning  on   the   subject  is  rery 

Talidity  of  a  plea  under  such  circum-  able. 

stances.    Lord  Thuriow,  in  Hindman  v.  '  Beames,  PI.  in  Eq.  274,  276 ;  Baillie 

Taylor,  2  Bro.  Ch.  7;  s.  c.  2  Dick.  651,  r.  Sibbald,  15  Ves.  186;  MacGregor  v. 

decided  against  the  ralidity  of  the  plea.  East  India  Co.  2  Sim.  462 ;  Gait  v.  Os- 

and  Mr.  Belt  in  his  note  to  the  same  case  baldeston,  1  Ross.  168 ;  8.  c.  5  Mad.  428 ; 

supports  the   decision.    In  Debigge    u.  Hare  on  Discovery,  60,  note  (x) ;  Wigram 

Howe,  cited  2  Bro.  Ch.  7 ;  a.  c.  Mitf .  Eq.  on  Discovery,  1st  ed.  166-162 ;  Id.  2d  ed. 

PI.  by  Jeremy,  187,  it  was  held,  that  the  p.  82-43  ;  Mendlzabel  i^.  Machado,  1  Sim- 

objection,    if   apparent    on   the  record,  68,  78;  Hare  on  Discovery,  60,  68-56, 

might  be  taken  by  demuirer,  that  the  28d-297  ;  Leigh  v.  Leigh,  1  Sim.  849, 371, 

plaintiff  had  no  right  of  action.    The  372 ;  Jermy  v.  Best,  1  Sim.  373 ;  Cork  r. 

question  has  been  asked,  Why  not  by  Wilcock,  5  Mad.  881.    But  see  Hindman 

plea,  if  the  objection  is  not  apparent  on  v.  Taylor,  2  Bro.  Ch.  7 ;  8.  c.  2  Dick.  661 ; 

the  record  ?    See  Mendizabel  v.  Machado,  [Sperry  t;.  Miller,  2  Barb.  Ch.  682.    See 

1  Sim.  68.    See  Hare  on  Discovery,  84,  also  Welf.  Eq.  PI.  136.] 

41,  46-62  ;  where  the  subject  is  also  dis-  *  Ibid, 

cussed.    Mr.  Wigram  on  Discovery,  Ist  *  Ibid. 
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camstances  affecting  tbe  plea  are  stated  in  the  bill,  it  seems 
certain,  that  the  defendant  may  plead  a  perfect  title  to  the  prem- 
ises in  himself,  in  bar  of  any  discovery  ^ught  by  a  bill  relative 
thereto.^  Thus,  where  a  plaintiff,  claiming  as  heir-at-law  of  her 
mother,  filed  a  bill  for  a  discovery  and  injunction  to  restrain  the 
defendant  from  setting  up  outstanding  terms,  a  plea  of  a  fine  levied 
in  1764  by  the  mother  and  her  husband,  and  a  deed,  declaring  the 
uses  of  the  fine  to  the  husband  in  fee ;  and  a  conveyance  for  a 
valuable  consideration  by  the  husband  to  the  persons,  under  whom 
the  defendants  were  stated  in  the  bill  to  have  derived  their  alleged 
title,  with  an  allegation  of  a  quiet  possession  from  the  time  of  the 
conveyance  down  to  the  filing  of  the  bill,  was  held  a  good  plea 
to  the  discovery  and  the  relief.^ 

§  828*  Where  the  question  raised  upon  the  state  of  the  plead- 
ings in  the  suit  at  law,  in  aid  of  which  a  discovery*  is  sought, 
appears  to  be  a  mere  question  of  law,  it  may  be  pleaded  in  bar  of 
a  discovery  of  any  facts,  which  might,  if  the  pleadings  had  ter- 
minated in  an  issue  of  fact,  have  been  important  at  the  trial ;  for 
while  any  mere  question  of  law  is  under  the  consideration  of  the 
court,  which  may  dispose  of  the  whole  cause,  a  court  of  equity  will 
not  interfere  by  anticipation  of  an  event,  which  may  render  a 
discovery  useful ;  but  it  will  await  that  event.^  Therefore,  where 
the  action  at  law  was  brought  for  a  supposed  libel,  and  a  plea  of 
justification  was  put  in,  to  which  the  plaintiff  in  the  action  filed 
a  demurrer,  pending  which  a  bill  of  discovery  was  brought  in 
support  of  the  matters  of  fact  stated  in  the  justification;  the 
court  held  a  plea,  setting  forth  the  state  of  the  pleadings  in  the 
suit  at  law,  and  averring,  that  the  demurrer  was  good  in  law,  and 
would  be  allowed  to  be  a  good  plea  against  the  discovery ;  for, 
upon  such  a  state  of  the  pleadings,  it  was  impossible  for  the  court 
to  say,  that  the  discovery  if  given,  could  ever  be  used  in  the  suit 
at  law.* 

§  824.  The  pleas  in  bar,  however,  which  are  most  usual,  and 
are  peculiarly  appropriate  to  bills  of  discovery,  are  those  which 
render  it  improper  for  a  court  of  equity  to  compel  the  discovery 
sought.     These  pleas  are,  (1.)  That  the  discovery  may  subject 

^  Gait  V.  Osbaldetton,  1  Buss.  168,  rfr-  The  subBtantial  parts  of  the  plea  in  this 

Tening  the  dame  case  in  5  Mad.  428.  case  are  giren  in  the  report,  and  may 

'  Ibid.  serve  as  a  asef ul  precedent  in  cases  of 

8  Stewart  v.  Nagent,  1  Keen,  201.  this  natare.   [See  also  Bampton  v.  Birch- 

«  Stewart  v.  Nugent,   1   Keen,  ^01.  all,  11  Beav.  8&] 
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the  defendant  to  pains,  or  penalties,  or  a  criminal  prosecution ; 
(2.)  That  it  will  subject  him  to  a  forfeiture,  or  something  in  the 
nature  of  a  forfeiture ;  (S.)  That  it  will  betray  the  confidence  re- 
posed in  him  as  counsel,  attorney,  solicitor,  or  arbitrator ;  and,  (4.) 
That  he  is  a  purchaser  for  a  valuable  consideration  without  notice 
of  the  plaintiff's  title.^ 

§  825.  The  doctrines  applicable  to  these  different  defences,  have 
been  already  anticipated  in  treating  of  the  same  subject  under  the 
head  of  demurrers  and  pleas  to  bills  of  relief,  and  of  demurrers 

to  bills  of  discovery .2    In  relation  to  the  plea,  that  the  discovery 

• 

^  Mit£Eq.  Pl.byJerein7,284;  Cooper,  the  ground  that  the  biE  calls  upon  the 

Eq.  PI.  295;  Beames,  PI.  in  Eq.  268, 268,  defendant  to  discloee  facts,  which  would 

271,  272,  278;  Ante,  §  576-^78,  59MK>3,  be  a  betrayal  of  professional  confidence, 

607.     It  might  be  here  added,  that  it  must  be  drawn  with  precision,  and  show 

would  also  be  a  good  plea  in  bar,  that  clearly  that  Hie  information  asked  for 

the  bill  sought  a  discoveiy  of  the  defend-  was  really  deriTed  from  the  client  him- 

ant's  title,  and  not  merely  of  the  plain-  self,  and  it  will  not  be  sufficient  to  aUege 

tifTs  title,  if    the   facts    should    be  so  that  it  was  acquired,  as  solicitor  for  the 

disguised  in  the  bill  as  not  to  be  open  to  client.    Marsh  v.  Keith,  1  Drew.  &  Sm. 

a  demurrer.    See  Ante,  §  672 ;  Wigram  842.]    The  principal  authority  cited  for 

on  DiscoYery,  1st  ed.  161-190;  Id.  218,  the  case  of  arbitrators  is  Anon.  8  Atk. 

214;  Id.  47;  Id.  2d  ed.  82-45;  Id.  864,  644.    See  the  form  of  a  plea,  that  the 

865 ;  Id.  67 ;  Bellwood  v.  Wetherell,  1  T.  discoTery  would  subject  the  defendant 

&  Coll.  211.  to  penalties  and  forfeitures,  in  Beames, 

^  Upon  this  head,  that  the  discovery  PI.  in  Eq. 'Appendix,  83S-dS6,  being  the 
may  subject  the  defendant  to  a  penalty,  actual  plea  in  Hitchins  v.  Lander,  Cooper, 
forfeiture,  or  criminal  prosecution,  see  84,  allowed  by  Lord  Eldon.  Mr.  Hare 
Ante,  §  521^25, 575-698.  See  also  Mac-  (Hare  on  Discovery,  290-292)  has  made 
callum  v.  Turton,  2  T.  &  Jer.  183  ;  Nelme  some  important  remarks  on  the  subject 
V.  Newton,  2  Y.  &  Jer.  186,  note  (6).  See  of  pleas  to  discovery,  and  the  difficulty 
also  Mitf.  Eq.  PI.  by  Jeremy,  284-288 ;  in  many  cases  t>f  so  framing  them,  as  to 
Cooper,  Eq.  PI.  206-800 ;  Hare  on  Discov-  avoid  the  necessity  of  an  answer.  *'  The 
ery,  181-156.  In  relation  to  pleas  of  a  pur-  validity  of  a  plea,"  says  he, "  is  frequently 
chase  for  a  valuable  consideration  with-  determined  upon  considerations  apart 
out  notice,  see  Ante.  §  608,  606,  806-818;  from  the  merits  of  the  case ;  and  it  may 
Mitf.  Eq.  PL  by  Jeremy,  199, 274, 284, 288;  be  objected,  that  the  judgment  against 
Beames,  PI.  in  Eq.  277,  278,  and  cases  the  plea  on  a  point  of  form  should  not  be 
there  cited ;  Cooper,  Eq.  PI.  281,  800 ;  conclusive  upon  the  discovery.  It  might 
2  Story,  Eq.  Jur.  §  1602-1606.  As  to  impose  upon  the  defendant  the  necessity 
pleas,  that  the  discovery  will  compel  the  of  disclosing  important  matters,  with  re- 
party  to  betray  the  confidence  reposed  in  gard  to  which  the  plaintiff  may,  after  all, 
liim  as  counsel,  attorney,  or  arbitrator,  have  no  concern.  This  argument  seems 
see  Ante,  §  699-602 ;  Mitf.  Eq.  PI.  by  to  possess  peculiar  force,  where  the  bill 
Jeremy,  190,  274,  284,  288 ;  Cooper,  Eq.  seeks  discovery  in  aid  of  a  trial  at  Uw. 
PI.  206-300 ;  Beames,  PI.  in  Equity,  271,  The  rules  with  regard  to  pleading  are  so 
274,  where,  in  the  notes,  the  authorities  essentially  different  at  law  and  in  equity, 
to  each  head  are  distinctly  collected,  that  it  is  more  easy  to  point  out  dis- 
[A  plea  of  privilege  of  counsel,  upon  tinctions  than  to  suggest  analogies.    The 
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will  expose  the  defendant  to  penalties  and  forfeitures,  it  should 
distinctly  appear,  that  the  penalties  and  forfeitures  would  accrue, 
if  not  apparent  on  the  bill.  If  the  defendant  should  answer  gen- 
erally he  must  answer  fully ;  and  if  he  means  to  object  in  any  an- 
swer that  particular  discoveries  will  expose  him  to  penalties  and 
forfeitures,  he  must  set  up  that  in  his  answer,  as  a  specific  ground 
of  objection  to  answering.^  In  relation  also  to  the  plea,  that  the 
defendant  is  a  purchaser  for  a  valuable  consideration  without  no- 
tice of  the  plaintiff's  title,  it  may,  for  the  purpose  merely  of  add- 
ing another  illustration,  be  repeated,  that  a  court  of  equity  will 
not,  in  general,  compel  him  to  make  any  discoveiy,  which  may  af- 
fect his  own  title.'  Thus,  if  a  bill  is  filed  for  a  discovery  of  goods 
purchased  of  a  bankrupt,  the  defendant  may  plead,  that  he  is  a 
purchaser  bonu  fide  for  a  valuable  consideration,  paid  before  the 
commission  of  bankruptcy  issued,  and  without  any  notice  of  the 
bankruptcy.' 

• 

important  queetion  of  duplicitj  affords  a  had  any  interest  This,  howerer,  is  an 
pregnant  example  of  the  difficulty  of  rec-  inconvenience  attending  the  administra- 
onciling  their  respective  forms.  The  tion  of  Justice,  rather  than  a  defect  m 
defendant  is  entitled  to  he  protected  from  the  system  of  equity.  The  determination 
discovery  of  matters,  which  are  not  in  of  the  rights  of  property,  which  are  in 
issue  at  law  ;  an(^  for  this  purpose  he  dispute,  is  tlie  end  ;  discovery  is  but  the 
must  resort  to  a  plea.  But  it  is  often  means  of  eliciting  truth,  for  the  attain- 
impossible  to  frame  his  plea  in  equity  ment  of  that  end.  It  is  incidental  to  liti- 
sufflciently  extensive  to  cover  all  such  gation,  that  parties  must  be  sometimes 
matters,  without  rendering  it  double,  and  harassed  by  inquiries  with  respect  to 
therefore  bad.  *  The  defence,'  it  was  subjects,  which  in  the  result  appear  to 
argued  in  one  case,  *  consists  of  a  great  have  been  unnecessarily  agitated.  But^ 
number  of  facts,  not  of  one  short  fact,  against  this  evil  there  are  many  circuro- 
that  might  be  pleaded,  or  of  a  combi-  stances,  which  operate  as  safeguards ; 
nation  of  facts  involving  one  point.'  In  and  the  objections,  which  may  be  taken 
law,  there  would  be  no  difficulty ;  the  to  the  discovery  of  matters  that  are  im- 
rule  there  is  reciprocal ;  it  applies  both  to  material  to  the  question  in  dispute,  or 
the  plaintiflTand  defendant ;  to  the  decla-  the  disclosure  of  which  would  be  dan- 
ration,  as  well  as  to  the  plea.  In  equity,  gerous  or  prejudicial  to  the  defendant, 
it  is  an  obstacle  to  the  defendant,  and  not  afford,  when  they  are  properly  insisted 
to  the  plaintiff ;  an  objection  to  the  plea,  upon,  the  means  of  an  ample  protection." 
and  not  to  the  bill.  In  support  of  the  See  also  Robertson  r.  Lubbock,  4  Sim. 
strictness  of  equitable  pleas,  it  is  said,  161.  Ante,  S  503-526,  565-^04. 
that  a  plea  is  not  the  only  mode  of  de-  i  Sloman  p.  Kelly,  3  Y.  &  ColL  673. 
fence  in  equity.  But  this  argument  is  See  Post,  §  846-848. 
inapplicable,  where  the  bill  is  for  dis-  >  Mitf.  Eq.  PI.  by  Jeremy,  288 ; 
covery  ;  for  then  the  plea  is  the  only  Cooper,  Eq.  PI.  800 ;  Beames,  PI.  in  Eq. 
defence ;  and  in  such  cases  discovery  is  277,  278 ;  Hare  on  Discovery,  8U-104 ; 
fi^equently  given,  in  which  the  event  of  Perrat  v.  Ballard,  2  Ch.  Caa.  72,  78. 
the  cause  proves  the  plaintiff  not  to  have        *  Ibid. 
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CHAPTER  XVI. 

PLEAS  TO  BILLS  NOT  OBIQINAL. 

§  826.  HiTHEBTO  we  have  been  considering  pleas  with  reference 
to  original  bills  only ;  and  of  these  a  bill  of  interpleader  rarely 
gives  rise  to  any  plea ;  and  a  bill  of  certiorari,  from  the  nature  of 
the  proceedings  upon  it,  will  not,  in  general,  admit  of  a  plea.^ 
Let  us  now  proceed  to  the  consideration  of  pleas  to  bills  not  origi- 
nal, which  will  detain  us  but  for  a  short  time ;  since  the  same 
grounds  of  plea  will  in  many  cases  hold  to  these  kinds  of  bills, 
according  to  their  respective  natures,  as  do  to  original  bills.  Some 
of  them,  however,  as  we  have  already  seen,  admit  of  a  peculiar 
defence ;  and  that  defence  may  sometimes  be  urged  by  way  of 
plea.^  We  shall  pass  rapidly  over  the  subject,  as  no  extended 
notice  of  these  bills  seems  necessary. 

§  827.  First,  as  to  pleas  to  supplemental  bills,  and  bills  in  the 
nature  of  supplemental  bills.  If  a  plaintiff  is  not  entitled  to  file 
a  supplemental  bill,  and  the  objection  does  not  appear  upon  the 
face  of  it,  so  that  the  defendant  may  demur,  he  must  state  his  ob- 
jection by  way  of  plea.^  Thus,  as  has  been  already  mentioned,  if 
a  bill  is  filed  by  or  against  a  tenant  in  tail,  in  respect  of  the  estate 
tail,  the  remainder-man  will  in  general  be  bound  by  the  proceed- 
ings ;  and  a  supplemental  bill,  therefore,  will  be  sufiBcient  to  make 
him  a  party  to  them.^  But,  if  there  are  special  circumstances  in 
the  case,  as,  that  the  bill  was  filed,  not  in  respect  of  charges,  cre- 
ated upon  the  inheritance  by  the  donor,  but  in  respect  of  contracts 
by  the  tenant  in  tail,  such  particular  circumstances  may,  it  should 
seem,  be  offered  by  way  of  plea  to  the  supplemental  bill.** 

§  828.  If  a  supplemental  bill  is  brought  upon  matter  which 
arose  before  the  original  bill  was  filed,  and  might  be  inserted  into 
it  by  way  of  amendment,  and  this  is  not  apparent  on  the  bill,  the 
defendant  may  plead  that  fact,  to  defeat  it.^    On  the  other  hand, 

>  Mitf.  Eq.  PI.  by  Jeremy,  288-290 ;         *  Cooper,  Eq.  PI.  803 ;  Beames,  PI. 

1  Mont.  Eq.  PI.  240,  241,  246.  in  Eq.  298-802;  Ante,  $  612-616. 

«  Mitf.  Eq.  PI.  by  Jeremy,  288-290 ;         »  Rid. 
Ante,  S  611-«46.  «  Mitf.  Eq.  PI.  by  Jeremy,  290,  298, 

•  Ibid.  294;  Cooper,  Eq.  PL  808,  904. 
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if  a  bill  is  amended  by  stating  a  matter,  which  has  arisen  subse- 
quent to  the  filing  of  the  bill,  and  which  consequently  ought  to 
have  been  the  subject  of  a  supplemental  bill,  advantage  may  be 
taken  of  the  irregularity  by  way  of  plea,  if  it  does  not  sufficiently 
appear  on  the  bill  to  found  a  demurrer.  But  if  the  defendant  an- 
swers, he  waives  the  objection  to  the  irregularity,  and  cannot  make 
it  at  the  hearing.^ 

§  829.  Secondly ;  As  to  pleas  to  bills  of  revivor,  or  bilk  in  the 
nature  of  bills  of  reviyor.  If  a  bill  of  revivor  is  brought  without 
sufficient  cause,  to  revive  a  suit  against  the  defendant,  and  this  is 
not  apparent  on  the  bill,  the  defendant  may  plead  the  matter  nec- 
essary to  show,  that  the  plaintiff  is  not  entitled  to  revive  the  suit 
against  him.'  Or,  if  the  plaintiff  is  not  entitled  to  revive  the  suit 
at  all,  although  a  title  is  stated  in  the  bill,  so  that  the  defendant 
cannot  demur,  the  objection  to  the  plaintiff's  title  may  ako  be 
taken  by  way  of  plea.^  Indeed,  it  seems  to  have  been  thought, 
that  a  defendant  could  only  object  to  a  bill  of  revivor  by  way  of 
plea  or  demurrer.^  And  there  may  be  great  convenience  in  thus 
making  the  objection;  for,  if  the  defendant  objects  by  answer 
merely,  the  point  can  only  be  determined  by  bringing  the  cause 
r^ularly  to  a  hearing.^  But  if  the  objection  is  taken  by  plea  or 
by  demurrer,  it  may  in  general  be  immediately  determined  in  a 
summary  way.*  However,  if  a  defendant  objects  by  answer  only, 
or  does  not  object  at  all ;  yet,  if  it  appears  to  the  court,  that  the 
plaintiff  has  no  title  to  revive  the  suit  against  the  defendant,  he 
can  take  no  benefit  from  it.^ 

§  880.  The  want  of  proper  parties  may  also  be  objected  to  a 
bill  of  revivor.^  As,  if  a  suit  is  by  tenants  in  common,  and  one 
dies,  the  representative  of  the  deceased  tenant  in  common  must 
make  the  surviving  tenant  in  common  a  party  to  a  revivor  by  him ; 
and  if  the  objection  does  not  sufficiently  appear  on  the  face  of  the 
bill  to  ground  a  demurrer,  it  may  be  taken  advantage  of  by  way 
of  plea.^    If  a  bill  of  revivor  is  filed  in  a  case,  requiring  a  supple- 

1  Ibid.  •  Ibid. 

>  Mitf.  Eq.  Fl  bj  Jeremy,  289,  290.  ^  Ibid. 

*  Ibid.  8  Bettes  v.  Dana,  2  Stunner,  88S. 

*  Mitf.  Eq.  PI.  by  Jeremj,  289-294;  •  Cooper,  £q.  Fl.  802,  908;  Beames, 
Cooper,  Eq.  Fi.  802,  808;  Beamet,  PL  PI.  in  Eq.  296;  Fallowes  v.  Williamton, 
inEq.29d-298;Id.860,851;  Ante,§6l7-  11  Ves.  806;  Merrewetlier  v,  MeUish, 
027.  13  Yes.  486 ;  Ante,  f  868,  622. 

ft  Ibid. 
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mental  bill,  it  seems,  that  the  defendant  may  plead  sach  supple- 
mental matter ;  for  although  such  a  plea  has  been  overmled  in 
one  case ;  yet  it  was  so  only  on  account  of  a  defect  in  form, 
the  court  admitting  it  to  be  clearly  good  in  substance.^  But 
a  defendant  to  a  bill  of  revivor  cannot  plead  to  that  bill  a 
plea,  which  has  been  pleaded  by  the  original  defendant,  and  over- 
ruled.* 

§  831.  If  a  person,  who  is  entitled  to  revive  a  suit,  does  not 
proceed  in  due  time,  he  may  be  barred  by  the  statute  of  limitations 
of  actions,  which  may  be  pleaded  to  a  bill  of  revivor  afterwards 
filed.^  As,  for  example,  if  the  bill  in  equity  be  for  an  account, 
or  other  personal  demand,  a  plea,  that  the  suit  has  not  been  revived 
within  six  years  since  the  abatement  by  the  death  of  the  intestate 
(who  was  the  original  plaintiflE),  will  be  a  good  bar.*  But  in  such 
a  case,  the  plea  should  set  forth,  that  the  six  years  have  elapsed 
since  the  taking  out  of  adn^inistration  by  the  personal  representa- 
tive, who  seeks  to  revive  the  suit ;  for  the  bar  does  not  begin  to 
run  until  an  administration  is  taken  out.^ 

§  832.  Thirdly  ;  As  to  pleas  to  cross  bills.  Cross  bills  are  gen- 
erally liable  to  all  the  pleas  in  bar,  to  which  original  bills  are 
liable,  as  they  differ  in  nothing  from  original  bills,  except  that 
they  are  occasioned  by  former  bills.^  And  the  converse  of  this  is 
equally  true,  that  a  cross  bill  is  not  generally  liable  to  any  plea, 
which  will  not  hold  to  an  original  bill.^  Pleas  to  the  jurisdiction, 
and  to  the  person,  cannot  be  pleaded  to  a  cross  bill,  the  defendant 
having,  by  filing  his  original  bill,  a£5rmed  the  sufficiency  both  of 
the  person  and  of  the  jurisdiction.^  But  if  a  cross  bill  should  be 
filed  by  a  plaintiff,  who  is  not  capable  of  suing  alone,  as  by  an 
infant,  a  feme  covert,  an  idiot,  or  a  lunatic,  it  should  seem  that 
a  plea  to  the  person  would  be  good.*  A  defendant  cannot,  by  a 
cross  bill,  compel  the  plaintiff  in  the  original  bill  to  discover  the 
evidence  of  his  (the  defendant's)  title ;  and,  therefore,  it  should 

1  Ibid.  ft  Perry  v.  Jenkins.  1  Myl.  &  Cr.  118; 

*  Ibid.  Murray  v.  East  India  Co.  6  Bam.  ft  Aid. 

*  Mitf .  Eq.  PI.  by  Jeremy,  272,  290 ;    204. 

Cooper,  Eq.  PI.  802 ;  Beames,  PI.  in  Kq.         «  Cooper,  Eq.  PI.  804;  Mitf.  Eq.  PI.  by 

293,296;  Holingshead's  Case,  1  P.  V\rm«.  Jeremy,  290,  291;  Beames,  PL  in  Eq. 

742 ;  B.  c.  cited  2  Sch.  &  Lef r.  682.  802,  808 ;  Ante,  f  628-684. 

*  Ibid. ;  HolingBhead's  Case,  1  P.Wms.  '  Ibid. 
742;  Egremont  v.  Hamilton,  1  BaU  &  B.  ^  Ibid. 
681 ;  Perry  v.  Jenkins,  1  Myl.  &  Cr.  118.  •  Ibid. 
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seem,  that  the  objection  may  be  taken  by  plea ;  and  it  may  also 
be  insisted  on  by  answer.* 

§  888.  Fourthly ;  As  to  pleas  to  bills  of  reyiew,  and  bills  in  the 
nature  of  bills  of  review.  It  has  been  already  mentioned,  that  a 
part  of  the  constant  defence  to  a  bill  of  review,  for  error  apparent 
on  a  decree,  has  been  by  a  plea  of  the  decree  and  a  demun*er 
against  opening  the  enrolment.  But  a  demurrer  seems  to  be  the 
proper  defence  only,  where  the  decree  is  fairly  stated ;  and  the 
books  of  practice  give  the  form  of  a  demurrer  only  to  such  a  bill.^ 
Where  any  matter  beyond  the  decree,  such  as  length  of  time,  a 
purchase  for  a  valuable  consideration,  or  any  other  matter,  is  to  be 
offered  against  the  opening  of  the  enrolment,  that  matter  must  be 
pleaded.'  If  a  demurrer  to  a  bill  of  review  has  been  allowed,  and 
the  order,  allowing  it,  is  enrolled,  it  is  an  effectual  bar  to  a  new 
bill  of  review  on  the  same  grounds,  and  may  be  pleaded  accord- 
ingly.* To  a  bill  of  review  of  a  decree  for  payment  of  money,  it 
has  been  objected  by  plea,  that  according  to  the  rule  of  the  court, 
,the  money  decreed  ought  to  have  been  first  paid.^  But  the  rule 
appears  to  have  been  dispensed  with  on  security  given ;  and,  as 
the  bill  of  review  would  not  stay  process  for  compelling  payment 
of  the  money,  it  may  be  doubted,  whether  the  objection  can  be 
properly  so  made.* 

§  884.  A  bill  of  review  upon  the  discovery  of  new  matter,  seems 
liable  to  any  plea,  which  would  have  avoided  the  effect  of  that 
matter,  if  charged  in  the  original  bill.^    It  has  been  doubted, 

1  Bellwood  0.  Wetherell,  1  Y.  &  CoU.  of  it;  yet  the  defendant  is  at  liberty  to 
211 ;  Glegg  v.  Legh,  1  Bligh,  v.  b.  802 ;  allege  every  matter  relerant  to  his  de- 
Cherry  V.  Legh,  Id.  906.  fence,  whether  in  or  out  of  the  record,  by 

*  Ante,  §  634;  Mitf.  Eq.  Fl.  by  Jer-  way  of  plea,  as  a  release,  ftc.,  to  prevent 
emy,  203,  291 ;  Webb  v.  Pell,  8  Paige,  disturbing  the  decree ;  nor  has  he  any 
868.  other  method  of  introducing  it     And 

*  Ibid.  when  pleaded,  the  court  is   to  judge, 

*  Ibid.  whether  the  matter  alleged  is  sufficient 

*  Ibid.  to  preclude  the  plaintiff  from  the  review 
<  Mitf.  Eq.  PL  by  Jeremy,  291,  292;    he  seeks.    That  case  also  decides,  thst 

Cooper,  Eq.  PI.  804,  805;  Beames,  PI.  whilst  neither  an  assignee  nor  devisee 

in  Eq.  804-807 ;  Ante,  §  634-640.    Mr.  can  have  relief  by  a  bill  of  review,  all  the 

Beames,  in  his  PI.  in  Eq.  800,  says :  parties  to  the  original  bill  must  be  made 

"  The  case  of   Hartwell    i;.    Townsend  parties  to  the  bill  of  review,  on  that  prin- 

(2  Bro.  Pari.  107,  Tomlin's  ed.)  contains  ciple  of  justice,  that  a  party  is  not  to  be 

an  important  distinction  with  respect  to  condemned  without  being  heard." 
this  subject,  that  though  the  plaintiff  in         7  Mitf.  Eq.  PI.  by  Jeremy,  89,  292, 

a  bill  of  review  is  confined  to  errors  upon  298 ;  Cooper,  Eq.  PI.  804,  805 ;  Beames, 

the  face  of  the  record,  and  cannot  go  out  PL  in  Eq.  807. 


628  SQUTTY  PLBADIHG&  [CH.  XVI. 

whether  the  fact  of  the  discoyery  of  the  new  mattert  thus  alleged 
to  support  a  bill  of  review,  can  be  trayersed  by  a  plea»  after  the 
court,  upon  eyidence  of  the  fact,  has  given  leave  to  bring  the  bill, 
even  if  the  defendant  could  traverse  the  fact  by  the  positive  asser- 
tion of  some  &ct,  which  would  demonstrate,  that  the  matter  was 
within  the  knowledge  of  the  party,  so  that  he  might  have  had 
the  benefit  of  it  in  the  original  suit.  But  the  doubt  seems  not 
well  founded ;  for,  if  the  fact  of  the  discovery  is  in  issue  in  the 
cause,  it  ought  to  be  proved,  to  entitle  the  plaintiff  to  demand  the 
judgment  of  the  court  on  the  matter  alleged,  as  a  ground  for  re- 
viewing the  decree;  and  it  may  consequently  be  disproved  by 
evidence  on  the  part  of  the  defendant.^ 

§  835.  The  other  bills,  in  the  nature  of  biUs  of  review,  seem  to 
be  in  the  same  situation.  Upon  a  supplemental  bill,  in  nature  of 
a  bill  of  review  of  a  decree  not  signed  and  enrolled,  upon  the  al- 
leged discovery  of  new  matter,  it  has  been  said,  that  if  the  defend- 
ant can  show,  that  the  allegation  is  false,  he  must  do  so  by  plea, 
and  that  it  is  too  late  to  insist  upon  it  by  answer.^  But  as  the 
bill  must  allege  the  fact  of  discovery,  and  that  fact  must  be  the 
ground  of  the  proceeding,  it  should  seem,  that  it  is  equally  liable 
to  a  traverse. by  answer,  and  by  evidence,  as  any  other  fact  stated* 
in  a  bill.^ 

§  836.  Fifthly ;  As  to  pleas  to  impeach  decrees  for  fraud.  The 
proper  defence  to  a  bill,  seeking  to  impeach  a  decree  on  the 
ground  of  fraud,  is  a  plea  of  the  decree,  denying  the  fraud,  sup- 
ported by  an  answer  also,  meeting  the  chai^ges  of  fraud.*  And 
where  a  decree,  establishing  a  modus,  was  pleaded  to  a  bill  for 
tithes,  in  which  bill,  the  plaintiff  stated,  that  the  defendants  set 
up  the  decree  as  a  bar  to  his  claim ;  and,  in  order  to  avoid  the 
effect  of  the  decree,  charged,  that  it  had  been  obtained  by  collu- 
sion ;  and  stated  facts  tending  to  show  collusion ;  the  court  was 
of  opinion,  that  the  defendants,  not  having,  by  averments  in  the 
plea,  denied  the  collusion,  although  had  they  done  so  by  an  answer 
in  support  of  the  plea,  the  plea  was  bad  in  form  ;  and  it  was  over- 
ruled accordingly  .fi 

»  Mitf.  Eq.  PI.  by  Jeremy,  89, 292, 293 ;         •  Ibid. 
Cooper,  Eq.  PI.  804,  806 ;  Beames,  PL  in        *  Cooper,  Eq.  PI.  805 ;  Mitt  Eq.  PI.  by 

Sq-  ^7.  Jeremy,  293 ;  Beames,  PL  in  Eq.  214, 217, 

«  Mitf.  Eq.  PL  by  Jeremy,  298  and  807 ;  Ante,  §  689. 
note  {g) ;  Cooper,  Eq.  PI.  805 ;  Beames,  PI.         »  Ibid. 
.  in  Eq.  804,  807 ;  LeweUen  v.  Mackworth, 
2  Atk.  40. 
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§  837.  Sixthly ;  As  to  pleas  to  cany  decrees  into  execution. 
Any  person,  interested  under  a  decree,  may  bring  a  bill  to  carry 
it  into  execution.  Any  creditor,  upon  the  same  principle,  may 
prosecute  a  decree  for  an  account.^  But  if  a  plaintiff,  filing  a  bill 
to  carry  a  decree  into  execution,  happens  to  have  no  right  or  inter- 
est, and  such  fact  is  not  so  apparent  on  the  bill  as  to  admit  of  a 
demurrer,  the  defendant  may  offer  it  by  way  of  plea.^ 


CHAPTER   XVn. 


OF  DISCLAIMERS. 


§  838.  Wb  come,  in  the  next  place,  to  another  mode  of  defence, 
that  by  a  disclaimer.  A  disclaimer  is,  where  the  defendant  re- 
nounces all  claim  to  the  subject  of  the  demand  made  by  the 
plaintiff's  bill.'  A  disclaimer  is  distinct  in  substance  from  an 
answer,  although  sometimes  confounded  with  it.^  But  it  can  sel- 
dom be  put  in  without  an  answer;  for,  if  the  defendant  has  been 
made  a  party  by  mistake,  having  had  an  interest,  which  he  may 
have  parted  with,  the  plaintiff  may  require  an  answer  sufficient 
to  ascertain,  whether  that  is  the  fact,  or  not ;  and  if,  in  truth  it 
is  so,  an  answer  seems  necessary  to  enable  the  plaintiff  to  make 
the  proper  party,  instead  of  the  defendant  disclaiming.'  And 
although,  perhaps,  a  mere  witness  may  avoid  answering  by  a  dis- 
claimer; yet  an  agent,  charged  by  a  bill  with  personal  fraud, 
cannot,  by  disclaiming  any  interest,  avoid  answering  fully.' 

§  838  a.  Indeed,  it  may  be  laid  down  as  a  general  rule,  that  in 
no  case  can  a  party  get  rid  of  his  liability  to  answer  a  suit  by  a 
mere  disclaimer,  if  his  answer  may  properly,  under  all  the  cir- 
cumstances, be  required.^    Thus,  for  example,  if  his  disclaimer 

»  Cooper,  Eq.  PL  806,  806 ;  Mitf .  Eq.  »  IWd. ;  EUsworth  v.  Curtis,  10  Paige, 

PI.  by  Jeremj,  298;  Beames,  PL  in  Eq.  106. 

807,  808;  Ante,  §  641.  •  Ibid.;  Bulkeley  v.  Dunbar,  1  Anst. 

«  Ibid.  87. 

*  Cooper,  Eq.  PL  809;  Mitf.  Eq.  PI.  f  Glassington  9.  Thwaites,  2  Rnss. 
by  Jeremy,  818,  819;  Hinde,  Ch.  Pr.  468;  Whiting  ».  Rush,  2  Y.  &  ColL  646, 
408.  662;  Qraham  v.  Coape,  9  Sim.  98,  102; 

*  Ibid. ;  Mounsay  v.  Bumham,  1  Hare,  a.  c.  8  Myl.  &  Cr.  688 ;  EUsworth  v,  Cur- 
16.  tia,  10  Paige,  106 ;  Post,  §  840. 
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does  not  show,  that  he  is  under  no  liability  in  respect  to  the  mat- 
ters of  the  bill,  it  will  be  bad.^  So,  if  the  bill  alleges  some  other 
facts,  as,  that  the  defendant  has  mixed  himself  up  with  the  whole 
transaction,  and  has  by  his  personal  conduct  made  it  necessary 
that  the  bill  should  be  filed,  a  mere  disclaimer  wiU  not  entitle  him 
to  be  dismissed  from  further  answeiing  the  suit ;  for  under  such 
circumstances  justice  might  not  be  done  to  the  other  party .^  Gen- 
erally speaking,  therefore,  a  mere  disclaimer  is  scarcely  to  be 
deemed  sufficient  or  proper,  except  where  the  bill  simply  alleges, 
that  the  defendant  claims  an  interest  in  the  property  in  dispute, 
without  more ;  for,  under  such  circumstances,  if  he  claims  no  in- 
terest, that  is  a  sufficient  answer  to  the  allegation.^ 

§  839.  As  a  defendant  may  disclaim  and  answer ;  so  he  may 

1  Ibid.  case  alleged  against  bim,  hy  refusing  to 
*  Grabam  v.  Coapei  0  Sim.  202 ;  8.  c.  answer  the  allegations  in  the  bill,  and 
8  Myl.  &  Cr.  688.  Lord  Cottenham,  in  putting  in  a  general  denial  of  the  eqnitjr 
delivering  bis  judgment  in  this  case,  said :  asserted  by  the  bill  ?  Glassington  v. 
*'  It  is  to  be  observed,  that  the'  appellants  Thwaites,  2  Buss.  458,  and  other  cases 
are  not  made  defendants  in  respect  of  were  cited  upon  the  point ;  but  De  Beau- 
their  having  an  interest,  in  which  case  a  voir  v,  Bhodes,  not  reported  in  that  stage 
simple  disclaimer  would  enable  the  plain-  of  it,  more  precisely  meets  this  case, 
tiff  to  prosecute  his  suit,  and  g^ve  to  him  There  the  plaintiff  filed  his  bill  to  set 
all  the  benefit  he  seeks.  On  the  con-  aside  a  building  lease,  and  made  the 
trary,  it  alleges  that  they  have  no  inter-  attorneys,  who  had  been  employed  in 
est,  but  that,  pretending  to  have  some,  the  transaction  by  the  person  under 
they  have  prevented  the  plaintiff  from  whom  he  claimed,  defendants  to  the  bill, 
obtaining  the  property  from  the  trus-  charging  that  they  had  been  parties  to 
tees;  and,  upon  that  ground,  it  prays  the  alleged  fraud,  and  had  secured  to 
that  the  appellants,  and  the  other  defend-  themselves  a  benefit  by  getting  from  the 
ants,  who  stand  in  the  same  situation,  tenant  a  contract  to  employ  them  in 
may  pay  the  costs  of  the  suit.  The  ap-  preparing  the  sub-leases,  and  praying 
pellants  were  quite  aware  that  a  simple  that  they  might  pay  the  costs  of  the 
disclaimer  would  not  meet  the  case  made  suit.  Those  defendants  put  in  a  dis- 
against  them  ;  and  they  have  therefore  claimer,  which  Sir  John  Leach,  then  vice- 
put  in  an  answer  and  disclaimer,  not  only  chancellor,  ordered  to  be  taken  off  the 
disclaiming  all  interest,  but  denying  that  file,  upon  the  ground  that  the  plaintiff 
they  ever  had  or  pretended  to  have  any  prayed  relief  against  them,  and  that  they 
right,  title,  or  interest  in  the  property  in  could  not  escape  by  simply  disclaiming, 
question.  But  although  they  have  found  In  that  case,  as  in  tliis,  the  defendants 
it  necessary  so  to  meet  the  case  made  by  were  made  parties  upon  an  alleged  claim 
the  bill,  they  have  not  answered  any  of  of  interest,  and  upon  a  demand  for  costs 
the  allegations  by  means  of  which  the  arising  from  imputed  misconduct  With 
plaintiff  proposes  to  prove  the  affirmative  respect  to  the  former,  the  disclaimer 
of  his  proposition,  and  so  to  support  his  might  be  sufficient,  but  to  the  latter  it  is 
title  to  compel  them  to  pay  the  costs  of  wholly  inapplicable." 
the  suit.  Upon  what  ground  can  a  *  Ibid, 
defendant  be  entitled  so  to  defeat  the 
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demur  to  one  part  of  the  bill,  plead  to  another,  answer  to  a  third, 
and  disclaim  to  a  fourth ;  but  all  these  defences  must  clearly  refer 
to  separate  and  distinct  parts  of  the  bill.^  For  a  demurrer  will 
be  overruled  by  a  plea,  or  by  an  answer  to  the  same  part  of  the 
bill,  as  is  demurred  to.*  A  plea  also  will  be  overruled  by  an 
answer  under  the  same  circumstances.'  The  reason  is,  that  a  de* 
murrer  demands  the  judgment  of  the  court,  whether  the  defend- 
ant shall  make  any  plea  or  answer ;  and  a  plea,  whether  he  shall 
make  any  other  answer  than  what  is  contained  in  the  plea ;  of 
course  the  party  necessarily  waives  his  objection,  when  he  does 
the  very  thing  which  he  has  by  his  demurrer  or  plea  objected  to 
do.^  And  if  a  disclaimer  and  answer  are  inconsistent,  the  matter 
will  be  taken  most  strongly  against  the  defendant  upon  the  dis- 
claimer.*^ 

§  840.  A  defendant  cannot,  by  a  disclaimer,  deprive  the  plain- 
tiff of  the  right  of  requiring  a  full  answer  from  him,  unless  it  is 
evident,  that  the  defendant  ought  not,  after  such  disclaimer,  to 
be  retained  as  a  party  to  the  suit.®  For  a  plaintiff  may  have 
a  right  to  an  answer,  notwithstanding  a  disclaimer ;  and  in  such 
a  case  the  defendant  cannot  shelter  himself  from  answering,  by 
alleging,  that  he  has  no  interest.^  Although  he  has  no  interest, 
others  may  have  an  interest  in  it  against  him.  He  may  be  deeply 
accountable ;  and  the  very  statement,  that  he  is  deeply  accounta- 
ble, may,  in  one  sense,  be  an  all^ation,  that  he  has  an  interest 
in  the  suit.  A  man  cannot  disclaim  his  liability.'  Under  such 
circumstances,  it  may  be  necessary  to  revive  a  suit  against  the 
personal  representatives  of  a  deceased  defendant,  who  has  him- 
self disclaimed,  and  against  whom  the  plaintiff  waives  all  relief.' 

§  841.  If  a  defendant  puts  in  a  disclaimer,  and  afterwards  dis- 
covers, that  he  had  an  interest,  which  he  was  not  apprised  of  at 
the  time  when  he  disclaimed,  the  court  will,  upon  the  ground  of 
ignorance,  or  mistake,  permit  him  to  make  his  claim.^®  But  the 
court  will,  in  such  a  case,  require  the  defendant  to  show  a  sti'ong 
gi-ound  by  affidavit,  to  get  rid  of  the  disclaimer  upon  the  record.^^ 

1  Cooper,  £q.  PI.  S09,  310;  Mitf.  £q.  a.  c.  3  M7I.  &  Cr.  688;  Ellsworth  v,  Ciir- 

n.  by  Jeremy,  819. 820 ;  Ante,  §  486, 487.  tU,  10  Paige,  105 ;  Ante,  §  888,  838  a. 
«  Ibid.  "^  Ibid. 

1  Ibid. ;  Ante,  §  465.  ^  ibid. 

*  Il)id.  •  Ibid. 

»  Ibid.  "  Cooper,  Eq.  PL  810,  811. 

•  Glassington    v.    Thwaites,  2  Robs.        u  i^id.  . 
468,  462;  Graham  v.  Coape,  9  Sim.  102 ; 
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§  842.  If  the  defendant  disclaims,  and  it  appears  that  the  bill 
was  exhibited  for  vexation  only,  the  coart  will  dismiss  the  bill 
with  costs  against  the  plaintiff.^  But,  if  the  plaintiff  had  proba- 
ble caose  or  reason  to  exhibit  his  bill  against  such  def endimt,  he 
may,  if  he  pleases,  pray  a  decree  against  such  defendant,  and  all 
claiming  under  him,  since  the  bill  was  exhibited ;  and  it  is  com* 
monly  granted  without  costs  on  either  side.^  As  the  court  will 
dismiss  the  bill  with  costs,  when  it  appears  to  have  been  yexa- 
tiously  filed ;  so,  if  the  defendant  disclaims,  the  plaintiff  must  not 
file  a  replication  to  such  disclaimer.  If  he  does,  and  serves  the 
defendant  with  a  subpoena  to  rejoin,  the  defendant  may  have  costs 
•gainst  the  plaintiff  for  such  vexation.^  But  it  is  otherwise,  if 
the  disclaimer  is  only  to  a  part  of  the  biU,  and  there  is  an  answer 
to  the  other  part.^ 

§  848.  On  the  other  hand,  the  court  has  sometimes  refused 
costs  to  a  defendant  disclaiming.  As,  where  a  bill  of  foreclosure 
was  filed  against  the  mortgagor,  who,  by  his  answer,  stated,  that 
he  had  made  a  subsequent  mortgage ;  and  the  bill  being  amended 
by  adding  such  mortgagee  a  party,  he  disclaimed,  stating,  that 
after  the  bill  was  filed,  but  before  the  amendment,  he  had  made 
a  second  assignment;  the  court  refused  costs  to  the  defendant 
disclaiming,  and  laid  it  down  as  a  principle,  that,  in  such  a  case, 
the  subsequent  mortgagee  can  have  no  costs.^ 

§  844.  Although  a  disclaimer  is  in  substance  distinct  from  an 
answer,  yet  it  generally  adopts  in  most  respects  the  formal  parts 
of  an  answer,  the  words  of  course,  preceding  and  concluding  an 
answer,  being  used  in  a  disclaimer.^    But  Lord  Redesdale  has 

^  Cooper,  £q.  FL  310,  3U.  held,   that  as  he   had  not  simplj  dis- 
^  Ibid.  churned,  but  had  answered,  and  appeared 
*  Ibid.  for  the  purpose  of  claiming  his  costs,  he 
^  Ibid.;  Mitf.  Eq.  PL  by  Jeremy,  819;  was  not  entitled  to  any  costs.    When- 
Hinde,  Ch.  Pr.  208.  ever  it  is  proper  for  the  party  to  appear 
^  Cooper,  Eq.  PI.  811.   [In  Maxwell  v,  in  order  to  protect  his  rights,  and  he 
Wightwick,  L.  R.    3  £q.  210,  a  fore-  does  no  more  than  is  required  for  that 
closure  suit,  the  defendant  having  been  purpose,  he  should  have  costs,  and  costs 
served  with  the  bill  and  interrogatories,  seem  to  have  been  denied  here  upon  the 
wrote  to  the  plaintiff  that  he  claimed  no  ground  that  the  defendant  did  more  than 
interest  in  the  subject-matter  of  the  suit;  sufficient  to  protect  his  rights  ] 
and  that,  if  an  answer  was  insisted  upon,         *  Cooper,  Eq.  PI.  811 ;  Mitf.  Eq.  PI. 
he  should  apply  for  costs.    The  interrog-  by  Jeremy,  819;  Hinde,   Ch.  Pr.  209. 
atories  not  having  been  withdrawn,  he  See  Hare  on  Discovery,  258,  259.    The 
put  in  an  answer  and  disclaimer,  and  at  following  form  is  given  of  a  mere  d la- 
the hearing  applied  fqr  costs.     It  was  chumer,  in    Van  Heythuysen's  Equity 
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observed,  that  the  form  of  a  disclaimer  alone  seems  to  be  ^simply 
an  assertion,  that  the  defendant  disclaims  all  right  and  title  to 
the  matter  in  demand ;  and  that  the  forms  given  in  the  books  of 
practice  are  all  of  an  answer  and  disclaimer.^ 


CHAPTER  XVra. 

ANSWBBS. 

§  845.  Wb  come,  in  the  next  place,  to  the  fourth  and  last  mode 
of  defence ;  and  that  is  by  answer,  if  the  defendant  does  not  de- 
mur or  plead,  he  must  answer  to  the  bill.^  The  time,  when  he  is 
to  answer,  is  a  matter  fixed  by  the  general  regulations  or  practice 
of  the  particular  court.  But  it  is  a  general  rule,  that  the  defend- 
ant is  not  bound  to  answer  to  a  cross  bill,  until  the  other  party  has 
put  in  his  answer  to  the  original  bill.^  It  has  been  already  men- 
tioned, that  every  plaintiff  is  entitled  to  a  discovery  from  the 
defendant  of  the  matters  charged  in  the  bill,  provided  they  are 
necessary  or  proper  to  ascertain  facts,  material  to  the  merits  of 
his  (the  plaintiff^s)  case,  and  to  enable  him  to  obtain  a  decreed 
The  plaintiff  may  require  this  discovery,  either  because  he  cannot 
prove  the  facts,  or  in  aid  of  proof,  and  to  avoid  expense.^    He  is 

I>nif tsman,  p.  451.    "  The  difclaimer  of  ^  Ibid. 

A.  B.,  the  defendant,  to  the  biU  of  com-  *  Com.  Dig.  Chancery,  K.  1. 

pUint  of  C.  D.,  complainant.    This  de-  *  Long  v.  Barton,  2  Atk.  218. 

fendant  (here  follow  the  words,  of  course,  ^  Mitf.  £q.  Fl  by  Jeremj,  9,  801, 807 ; 

which  precede  an  answer),  saith,  that  Ante,  §  672.    The  concluding  part  of 

he  doth  not  Icnow,  that  he,  this  defend-  every  bill  requires  this  discovery.     It 

ant,  to  his  knowledge  or  belief,  ever  had,  is  as  follows :  "  To  the  end,  therefore, 

nor  did  he  claim,  or  pretend  to  have,  nor  that  the  said  (the  defendants)  and  their 

doth  he  now  claim,  any  right,  title,  or  confederates,  when  discovered,  may,  upon 

interest  of,  in,  or  to  the  estates  and  prem-  their  several  and  respective  oaths,  ac- 

ises,  situate,  &c.,  in  the  said  complain-  cording  to  the  best  and  utmost  of  their 

ant's  bill  set  forth,  or  any  part  thereof;  several  and   respective   knowledge,  re- 

and  this  defendant  doth  disclaim  all  right,  membrance,  information,  and  belief,  a 

title,  and  interest  to  the  said  estate  and  full,  true,  direct,  and  perfect  answer  make 

premises  in,  &c.,  in  the  said  complain-  to  all  and  singular  the  premises,  as  fully 

ant's  biU  mentioned,  and  every  part  there-  and  particularly  as  if  the  same  were  here 

of.    (Here  follow  the  words  of  course,  repeated,  and  they  interrogated  thereto, 

which  conclude  an  answer.)"    See  also  in  and  more  especially  whether,"  Ac,  Ac 

2  Grant»  Ch.  Fr.  480,  481,  the  form  of  an  See  2  Grant,  Ch.  Pr.  (ed.  1826)  368. 

answer  and  disclaimer.  *  Ante,  §  819,  and  note,  824 ;   Mitf. 
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also  entitled  to  a  discovery  of  the  matters  necessary  to  substantiate 
the  proceedings,  and  to  make  them  regular  and  effectual  in  a  court 
of  equity.^ 

§  846.  When,  therefore,  a  defendant  is  called  upon  by  a  bill  to 
make  a  discovery  of  the  several  charges  contained  in  the  bill,  he 
must  do  so  by  a  general  answer  to  those  charges,  unless  he  can  pro- 
tect himself  from  it  either  by  a  demurrer,  or  by  a  plea,  or  by  a 
disclaimer.^  For,  if  a  defendant  is  compelled  to  answer,  he  must 
in  general  answer  fully  to  all  the  chaises  of  the  bill  not  so  covered 
by  a  demurrer,  or  a  plea,  or  a  disclaimer.^    But  when  we  say,  an- 

Eq.  PI.  by  Jeremy,  807 ;  March  v.  D»-  the  usuml  practice  there.    It  is  to  he  ob- 

ritoD,  9  Paige,  680 ;  Brereton  v.  Gamui,  aenred,  that  the  diitiiiction  in  the  two 

2  Atk.  241 ;  Finch  v.  Finch,  2  Yea.  491 ;  courta  of  equity,  it  a  distinction  of  form, 

Glengall  v,  Frazer,  2  Hare,  99, 106.  and  not  of  aubstance.    The  principle  ex- 

1  Mitf.  Eq.  PI.  by  Jeremy,  807.  preaaed  by  Sir  J.  Leach,  vice-diancellor, 

*  Cooper,  £q.  PI.  312;  Post,  §  846,  ia  univeraally  applicable  to  the  Joriadio- 

847.  tion:  'A  defendant  cannot  by  anawer 

'  Cooper,  Eq.  PI.  312;  Ante,  §  606;  deny  the  plaintift'a  title,  and  refuse  to 

Mitf.  Eq.  PI.  by  Jeremy,  307,  note  (A),  anawer  aa  to  facta,  which  may  be  uaeful 

316,  note  {q) ;  Hare  on  Diacovery,  247-  evidence  in  aupport  of  that  title.'    And 

262 ;  Wigram  on  Diacovery,  lat  ed.  85-  the  aame  may,  with  equal  truth,  be  aaid 

122,  190,  192-195,  847,  848.    The  rule,  of  a  plea.    The  caaea,  in  which  the  dif- 

that  if  a  defendant  anawers,  he  must  an-  ference  of  practice  chiefly  prevaila,  are, 

awer  fully,  la  a  rule  that  exiata  in  the  where    the  defendant  deniea  the  title, 

Court  of  Chancery  only  In    England ;  which  the  plaintiflf  allegea,  and  upon  that 

and  it  doea  not  extend  to  caaea  in  the  denial  reaiata  the  diacovery  of  matters, 

Exchequer.      Mr.   Hare   has  given  the  which  are  merely  a  consequence  of  the 

reasons  of  tliia  difference  at  large,  in  hia  alleged  title.    It  waa  held  by  Lord  Chief 

work  on  Diacovery,  pp.  298-801.    "  The  Baron  Parker,  that  where  the  bill  sought 

rule  in  chancery,"  aaya  he,  "  that  a  de-  an  account  or  diacovery  of  assets,  if  the 

fendant,  who  submits  to  answer,  must  fact,  upon  which  the  plaintiff  founded 

answer  fully,  does  not  apply  generally  his  title,  were  denied,  and  if  it  were  a 

in  the  Court  of  Exchequer.    The  inoon-  fact,  lying  in  the  knowledge  of  the  de* 

venience  and  inconsistency  which  have  fendant,  the  plaintiff  was  not  entitled  to 

been  adverted  to,  as  the  consequences  a  discoverj'  of  assets.    But  if  the  fact 

of  the  temporary  innovation  upon  tlie  did  not  lie  in  his  knowledge,  though  he 

ancient  practice  of  the  former  court,  do  denied  it,  yet  he  should  set  out  an  ac- 

not  occur  in  the  latter ;  for,  in  the  Ex-  count.     This   decision   imports,  that  a 

chequer,  the  exceptions  for  insufficiency  defendant  cannot  protect  himself  from 

are  argued  before  the  court  in  tlie  first  setting  forth  an  account,  unless  he  pos- 

instance.    There  seems,  however,  to  be  sesses  a  personal  knowledge  of  the  facta 

some  want  of  uniformity  in  the  princi-  insisted  upon  as  a  foundation  of  the  title ; 

pie,  upon  which  the  sufficiency  of  an-  but  the  distinction  does  not  appear  to 

swers  has  been  determined.    The  state-  have  been   taken  in  subsequent  cases, 

ment  of  the  present  rule  in  the  Excheq-  It  seems  to  have  been  considered  in  a 

uer  will  be  much  assisted  by  referring  recent  judgment,  that  the  defence  to  dis- 

to  that,  which  was  adopted  in  the  Court  oovery  by  way  of  answer  is  more  partic- 

of  Chancery  during  the  suspension  of  ularly  adapted  to  the  case  of  objections. 
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8wer  fully,  the  language  must  be  understood  with  this  qualification, 
that  he  must  answer  fully  to  all  matters  in  the  bill,  which  are  well 
pleaded ;  that  is,  to  all  the  facts  stated  and  charged.  To  matters 
of  law,  or  inferences  of  law,  drawn  from  the  facts,  he  need  not  an- 
swer.* There  are  some  exceptions  to  this  rule ;  but  they  are  few. 
(1.)  He  is  not  bound  to  answer  to  matters  which  are  purely  scan- 
dalous, or  impertinent,  or  immaterial,  or  irrelevant.^     (2.)  He  is 

which  do  Dot  extend  to  the  entire  biU.  caaes  cited  by  Mr.  Hare  in  support  of 
It  was  said  hy  Qraham,  Baron,  that  his  text.  See  also  Gresley  on  Evidence, 
*  there  b  often  great  inconvenience  in  a  17,  IS;  Cooper,  Eq.  PI.  815,  816;  Wi- 
plea ;  and  a  defendant  ought  not  to  be  gram  on  Discovery,  Ist  ed.  192-198 ;  Id. 
unnecessarily  driren  to  plead  in  a  case  2d  ed.  100-190 ;  Bank  of  Utica  v.  Mes- 
of  this  nature.  In  the  cases  cited,  there  serean,  7  Paige,  617.  The  rule  is  now 
must  have  been  some  grave  point  of  qualified  by  the  English  Orders  in  Chan- 
equity  raised,  and  to  be  determined,  eery  of  1841  (Phill.  &  Cr.  879),  Order  88, 
which,  it  was  supposed,  if  established,  which  provides :"  That  a  defendant  shall 
would  operate  as  a  bar  to  the  suit ;  be  at  liberty  by  answer  to  decline  an- 
and,  in  such  a  case,  a  plea  may  be  reiy  swering  any  interrogatory,  or  part  of  an 
proper  and  needful,  in  order  to  bring  interrogatory,  from  answering  which  he 
the  question  distinctly  before  the  court.'  might  have  protected  himself  by  demur- 
'  In  a  late  case,  we  held,  that  tliero  was  rer ;  and  that  he  shall  be  at  liberty  so  to 
no  necessity  for  splitting  the  record  by  decline,  notwithstanding  he  shall  answer 
insisting  on  a  plea,  where  a  party  could  other  parts  of  the  bill  from  which  he 
sufficiently  protect  himself  by  answer  might  have  protected  himself  by  demur- 
front  answering  certain  parts  of  tlie  bilL  rer.''  The  44th  of  the  Equity  Rules  of 
That  is  a  sufficient  reason  for  holding,  the  Supreme  Court  of  the  United  States 
tliat  hennight  do  so  in  this  court,  without  adopts  in  terms  the  English  Order,  and 
being  driven  to  put  Ids  objections  on  the  Rule  39  proceeds  further,  as  may  be  seen 
record  by  plea,  where  they  do  not  go  to  in  Post,  §  847,  note, 
the  entire  suit  Where,  indeed,  the  ob-  ^2  Dan.  Ch.  Prac.  266. 
jection  would  afiect  the  whole  merits,  it  *  Ante,  §  266-270,  666, 820 ;  Mitf.  Eq. 
may  be  very  proper  to  compel  the  party  PL  by  Jeremy,  807,  note  (A),  816,  note 
to  put  the  case  upon  tliat  single  issue  by  (9);  Gresley  on  Evidence,  17,  18;  Re- 
roeaos  of  a  plea.'  And  Lord  Chief  Baron  port  of  Chancery  Commissioners,  0th 
Alexander  observed:  *We  must  take  Biarch,  1826;  Wigram  on  Discovery, 
what  appears  to  us  to  be  the  most  con-  Ist  ed.  105-196;  Id.  2d  ed.  100-199; 
venient  course  under  the  circumstances  [Davis  r.  Collier,  18  Ga.  485 ;]  Agar  v, 
in  every  case.  There  are,  undoubtedly,  Regent's  Canal  Co.,  Cooper,  212.  In 
many  occasions,  on  which  a  defendant  this  case.  Sir  Thomas  Plumer  (the  vice- 
roust  plead  his  defence,  in  order  to  give  chancellor),  after  stating  tlie  general  na- 
it  the  operation  of  a  bar  to  the  whole  bill,  ture  of  the  bill  and  answer,  observed, 
as  in  tlie  instance  of  a  partnership.  But  that,  "  The  question  brought  on  by  the 
that  is  not  applicable  to  such  a  defence  exceptions  to  the  report,  was  reduced  to 
as  this,  where  the  matter  insisted  on  only  two  heads :  first,  whether,  if  pouits  ex- 
goes  to  a  small  part  of  the  bill.  I  must  cepted  to  are  irrelevant  and  immaterial  to 
say,  that  I  consider  the  exception  should  the  points  in  question  in  the  cause,  tlie 
,be  disallowed.' "  See  also  the  cases  in  master  is  competent  to  consider  the  ma- 
ll Yes.  805;  2  Sim.  &  Stu.  274;  and  teriality  or  not;  or  whether  he  should 
Capon  V,  Milea,  13  Price,  770 ;  and  other  see  only  whether  it  is  answered  or  not 
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not  bound  to  answer  to  any  thing,  which  may  Bubject  him  to  any 

penalty,  forfeiture,  or  pumshment^     (3.)  He  is  not  bound  to  an- 

• 

Ab  to  this  it  is  eontended,  that  if  the  de-  the  question  has  arisen,  whether,  if  the 
fendant  does  not  protect  himself  h^  P'^*  question  was  wholly  immaterial,  the  de- 
or  demurrer  from  discovery,  he  cannot^  fendant  can  hy  answer  object  to  the  die- 
by  answer,  object,  that  questions  are  coveiy,  the  abore  cases  being,  where 
not  material,  unless  he  has  referred  the  there  was  a  denial  of  title.  By  analogy, 
bill  for  impertinence,  which  is  a  course  indeed,  it  may  be  argued,  that  the  olgeo- 
that  may  be  taken  where  immateriality  tion  should  be  taken  adrantage  of  by 
is  objected  to  the  bill.  The  questioa,  demurrer,  like  any  other  delsct;  and 
whether  the  master,  upon  exceptions  for  Lord  Bedesdale  gives,  as  one  head  of  de- 
insufflciency,  can  consider  materiality  or  murrer,  that  the  discovery  is  not  mate- 
immateriality,  is  of  great  importance,  be-  rial ;  but  the  direct  question  upon  an 
cause  of  daily  occurrence.  It  is  there-  answer  does  not  appear  to  have  arisen 
fore  of  consequence,  that  the  rule  should  in  any  of  the  printed  cases.  In  the  ab- 
be understood,  in  order  that  the  masters  sence  of  authority,  I  considered  it  im* 
may  proceed  accordingly.  Upon  the  ar-  portant  to  consult  the  masters  fiir  infor- 
gunient  of  this  case,  I  inquired,  if  there  mation  as  to  their  usual  course  of  prac- 
was  any  direct  authority  upon  this  ques-  tioe  in  this  respect,  and  I  have  therefore 
tion,  whether  a  defendant  could  protect  inquired  of  them;  and  they  have  all, 
himself  fjrom  discovery  on  the  ground  of  without  one  exception,  stated  their  uni- 
immateriality,  and  was  ftimished  with  form  practice  to  be,  that  if  the  questions 
only  one  case  upon  it,  Selby  i^.  Selby  (4  are  quite  immaterial,  they  disallow  the 
Bro.  U).  Lord-Commissioner  Eyre,  in  exceptions;  but  if  the  discovery  can  in 
that  case,  seems  to  have  thought  the  any  way  assist  the  plaintiff,  they  allow  the 
practice  was  different  in  this  respect  be-  exception.  In  addition  to  the  authority 
tween  the  Court  of  Exchequer  and  the  of  the  gentlemen  filling  these  oflloes,  and 
Court  of  Chancery.  I  have  looked  into  who  are  all  of  great  character  and  ezpe- 
the  register's  book  in  order  to  see  what  rienoe,  though  it  is  stated  in  Lord  Redes- 
became  of  the  exceptions  in  that  case :  it  dale's  book,  that '  a  plaintiff  is  entitled 
appears  that  there  were  six  exceptions,  to  a  discovery  of  the  matters  charged  in 
certainly  all  minute,  but  which  tended,  the  bill,  provided  they  are  necessary  to 
however,  to  investigate  the  title ;  and  ascertain  facts  material  to  the  merits  of 
that  all  the  exceptions  were  allowed,  his  cas^,  and  to  enable  him  to  obtain  a 
The  party  not  having  protected  himself  decree ; '  yet  I  have  further  thought  it  my 
flrom  discovery  of  his  pedigree  by  plea  duty  to  communicate  with  that  learned 
or  demurrer,  was  obliged  to  make  the  lord  himself,  who  expressed  to  me,  that 
discovery.  In  Sweet  v.  Younge  (Am-  he  had  not  the  least  doubt,  that  the  con- 
bler,  863),  and  Jacobs  v,  Goodman  (8  sUnt  uniform  practice  of  the  Court  of 
Bro.  Ch.  487,  note),  and  other  cases,  Chancery,  in  all  his  time,  concurred  with 
the  defendant  was  permitted  by  answer  that  of  the  Court  of  Exchequer,  and  with 
to  resist  the  discovery.    But  in  no  case  the  opinion  of  the  masters.    It  may  also 


1  Ante,  §  521-626,  676-6H  826;  Mitf.  Porter,  1  Cush.  171]    If  the  defendant 

Eq.  PI.  by  Jeremy,  307  ;  Cooper,  Eq.  PI.  means  to  rely  on  this  objection,  he  should 

812 ;  Hare  on  Discovery,  264-2d6.  279,  specially  set  it  up  as  a  ground  for  refus- 

280 ;  Agar  u.  Regent's  Canal  Co.  Coop-  ing  the  particuhu-  discovery  in  his  an- 

er,  212,  216 ;  Wigram  on  Discovery.  1st  swer.    Sloman  v.  Kelly,  3  Y.  &  Coll.  673; 

ed.  196 ;  Id.  2d  ed.  191>194 ;  [Adams  v.  Ante,  {  607,  note. 
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8wer  what  woald  involYe  a  breach  of  professional  confidence.^  (4.) 
He  is  not  bound  to  discover  the  ^ts  respecting  his  own  title ;  bat 
merely  those  which  respect  the  title  of  the  plaintiff.^  In  each  of 
these  cases,  if  the  defendant  does  not  think  proper  to  defend  him- 
self from  a  discovery  by  a  demurrer,  or  by  a  plea,  he  has  been  per- 
mitted by  answer  to  insist,  that  he  is  not  obliged  to  make  the  dis- 
covery. In  each  of  these  cases  the  plaintiff  may  except  to  the 
defendant's  answer  as  insufKcient ;  and  upon  that  exception,  it  will 
be  determined  by  the  court,  whether  the  defendant  is,  or  is  not, 
obliged  to  make  the  discovery.' 

§  846  a.  The  rule,  that  the  defendant  must  answer  the  whole 
of  the  statements  and  changes  contained  in  the  bill,  and  all  the 
interrogatories  founded  upon  them,  appears  to  admit  of  further 
exceptions  in  cases,  where  the  defendant,  who  is  a  trustee,  or  in 
the  nature  of  one,  states,  upon  his  answer  generally,  that  he  is  a 
stranger  to  several  matters  and  things  in  the  bill  mentioned,  and 
that  he  cannot  set  forth  any  further  or  other  answer  thereto,  either 

Dot  be  amisi  to  notice  the  introduction  to  another  court  of  equity,  where  they  are 

every  answer,  which  expresses  the  an-  constantly    deciding    on    immateriality 

swer  to  be  to  so  much  as  is  material  for  against  exceptions,  and  where  such  de- 

the  defendants  to  answer.    A  trustee  or  cisions,  from  the  ii\j unction  which  fol- 

encumbrancer  interested  only  in  part,  or  lows,  are  frequently  of  the  greatest  value 

heir-at-law,  always  answers  to  so  much  of  and  importance,  and  aa  to  which  practice 

the  bill  as  applies  to  him,  and  need  not  there  I  never  remember  a  doubt  being 

answer  the  rest  of  it    In  the  case  of  a  entertained  during  the  period  of  between 

bill  requiring  an  admission  of  assets,  or  twenty  and  thirty  years  which  I  practised 

that  the  defendant  may  set  out  an  ac-  there ;  yet  I  am  clearly  of  opinion,  that 

count,  if  the  defendant  admits  assets,  he  the  practice  of  the  Court  of  Chancery  in 

is  not  obliged  to  set  out  the  account,  this  respect  is  the  same.    Ko  inconven- 

What  would  be  the  consequence  of  driv-  ience  has  been  known  to  arise  from  it, 

ing  every  pleader  to  demur  1    It  would  or  it  would  have  been  corrected  by  ap- 

be  impossible  with  the  greatest  skill  to  peal ;  and  I  wish,  therefore,  as  far  as  lies 

do  so.    In  a  case  like  the  present,  must  in  my  power,  to  put  the  practice  out  of 

there  be  forty-nine  demurrers,  or  one  de-  all  doubt" 

murrer  to  forty-nine  questions,  where,  if  ^  Ante,  §  590-602,  682;  Stratford  v. 

the  defendant  answers  to  any  thhig,  he  Hogan,  2  Ball  &  B.  164 ;  Hare  on  Dis- 

overrules  the  demurrer ;  and  the  material  covery,  266-268 ;  Greenough  v.  Gaskell, 

and  immaterial  parts  of  a  bill,  if  artfully  1  Myl.  &  K.  08 ;  Wigram  on  Discovery, 

constructed,  are  so  mixed  up  as  to  make  1st  ed.  186,  196 ;   Id.  2d  ed.   191-194 ; 

it  almost  impossible  to  separate  and  an-  Jones  v,  Pugh,  12  Sim.  470. 

alyro  what  may  be  demurred  to  from  *  Ante,  §  572, 825 ;  Hare  on  Discovery, 

what  may  not.    Although,  therefore,  I  268-273 ;  Wigram  on  Discovery,  1st  ed. 

have  always  been  excessively  cautious  21,22,  111,  113,  147-149, 195, 196;  Id.  2d 

and  attentive  upon  the  subject  of  the  ed.  261-846. 

practice  of  this  court,  lest  I  should  be  *  BCitf .  Eq.  PL  by  Jeremy,  807,  808. 
biassed  in  the  long  experience  I  had  in 
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as  to  his  knowledge,  belief,  or  otherwise.  In  such  a  case,  it  seems, 
that  where  it  appears  clearly,  thai;  no  benefit  would  result  to  the 
plaintiff  from  requiring  an  answer  to  each  fact  and  intenx^tory, 
the  answer  will  be  considered  su£Scient.  Thus,  where  a  bill  was 
filed  against  the  assignee  of  a  bankrupt  for  an  account  and  injunc- 
tion to  restrain  proceedings  at  law,  and  one  of  the  defendants  put 
in  an  answer,  stating  that  his  name  had  been  used  in  the  action  at 
law  without  his  knowledge  or  authority,  and  that  he  had  not  acted 
as  assignee  except  in  some  trifling  particulars  not  connected  with 
the  subject  of  the  bill,  and  was  wholly  ignorant  of  the  matters  in 
the  bill  set  forth,  the  court  overruled  the  exceptions,  which  had 
been  taken  to  the  answer,  on  the  ground,  that  the  defendant  had 
not  answered  each  interrogatory.^ 

§  847.  In  most,  if  not  in  all  other  cases,  the  rule  applies,  that 
if  the  defendant  answers  at  all,  he  must  answer  fully .^    Indeed^ 

^  Jones  t;.  Wiggins,  2  T.  &  Jer.  885.  Thus,  for  example,  a  bona  Jlde  purchaser 

See  also  Olding  r.  Glass,  1  T.  &  Jer.  840 ;  for   a   valuable    consideration,  without 

2  Dan.  Ch.  Prac.  255.  notice,  may  set  up  that  defence  by  way 

'  Ante,  §  606,  609,  846 ;  Cartwright  v,  of  answer  instead  of  plea,  and  shall  be 

Hateley,   1   Yes.  Jr.  292  ;  Shepherd  v.  entitled  to  the  same  protection,  and  shaU 

Roberts,  8  Bro.  Ch.  239 ;  Bank  of  Utica  not  be  compellable  to  make  any  further 

V.  Messereau,  7  Paige,  517,  520 ;  Hare  on  answer  or  discovery  of  his  title  than  he 

Discovery,  247-202;  2  Dan.  Ch.  Prac.  would  be  in  any  answer  in  support  of 

246-240.    The  Supreme    Court  of  the  such  plea."    Rules  40,  41,  42,  43,  and 

United  States  by  the  Equity  Rules  pro-  44,  declare :  "  A  defendant  shall  not  be 

mulgated  at  the  January  Term,   1842,  bound  to  answer  any  statement  or  charge 

have  materially  altered  the  general  doc-  in  the  bill,  unless  specially  and  particu- 

trine.     Tlie  39th    Rule    provides,  that  larly  interrogated  thereto ;  and  a  defend- 

"  The  rule,  that  if  a  defendant  submits  ant  shall  not  be  bound  to  answer  any 

to  answer  lie  sliall  answer  fully  to  all  the  interrogatory  in  the  bill,  except  those 

matters  of  tlie  bill,  shall  no  longer  apply,  interrogatories,  which  such  defendant  is 

in  cases  wliere  he  might  by  plea  protect  required  to  answer ;  and  where  a  defend- 

himself  from  such  answer  and  discovery,  ant  shall  answer  any  statement  or  charge 

And  the  defendant  shall  be  entitled  in  all  in  the  bill,  to  which  he  is  not  mterro- 

cases  by  answer  to  insist  upon  all  matters  gated,  only  by  stating  his  ignorance  of 

of  defence  (not  being  matters  of  abate-  the  matter  so  stated  or  charged,  such 

ment,  or  to  the  character  of  the  parties,  answer  shall  be  deemed  impertinent." 

or  matters  of  form)  in  bar  of  or  to  the  "  The  interrogatories  contained   in  the 

merits  of  the  bill,  of  which  he  may  be  interrogating  part  of  the  bill  shall  be 

entitled  to  avail  himself  by  a  plea  in  bar ;  divided  as  conveniently  as  may  be  from 

and  in  such  answer  he  shall  not  be  com-  each  other,  and  numbered  consecutively, 

pellable  to  answer  any  other  matters,  1,  2,  8,    &c. ;   and    the    interrogatories, 

than  he  would  be  compellable  to  answer  which  each    defendant   is    required   to 

and  discover  upon  filing  a  plea  in  bar,  answer,  shall  be  specified  in  a  note  at  the 

and  an  answer  in  support  of  such  plea,  foot  of  the  bill,  in  the  fonn  or  to  tlie 

touching  the  matters  set  forth  in  the  bill  eflbct  following ;  that  is  to  say :  '  The 

to  avoid  or  repel  the  bar  or  defence,  defendant  (A.  B.)  is  required  to  answer 
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it  may  be  laid  down  as  a  general  rule,  subject  to  the  exceptions 
above  stated,  that  the  defendant  cannot,  by  answering,  excuse 
himself  from  making  a  full  answer  of  discovery.^    And,  therefore, 

the    interrogatories    numbered    respec-  &c/  "  —  "A  defendant  shall  be  at  liberty, 

tively,  1,  2,  8/  &c. ;  and  the  office  copj  by  answer,    to   decline   answering  any 

of  the  biU  taken  by  each  defendant  shall  interrogatory,  or  part  of  an  interrogatory, 

not  contain  any  interrogatories,  except  from  answering  which  he  might  hare  pro- 

those   which  such   defendant  is  so  re-  tected  himself  by  demurrer ;  and  he  shall 

quired  to  answer,  unless  such  defendant  be  at  liberty  so  to  decline,  notwithstand- 

shall  require  to  be  furnished  with  a  copy  ing  he  shall  answer  other  parts  of  the  bill, 

of  the  wliole  bilL"  (a)    "  The  note  at  the  fh>m  which  he  might  have  protected  him- 

foot  of  the  bill,  specifying  the  interroga-  self  by  demurrer.*'    All  these  Rules,  ez- 

tories  which  each  defendant  is  required  cept  Rule  89,  are  borrowed  from  late 

to  answer,  shall  be  considered  and  treated  English  Rules  adopted  in  Chancery  upon 

as  part  of  tlie  bill,  and  the  addition  of  the  same  subject.    See  Orders  in  Chan- 

any  such  note  to  the  bill,  or  any  alteration  eery,  1841,  Orders  16-10,  Phill.  &  Cr.  871- 

in  or  addition  to  such  note  after  the  bill  373.  See  Ante,  §  606, 609,610;  1  Howard, 

is  filed,  shall  be  considered  and  treated  as  Introd.  63 ;  17  Peters,  Append.  67. 

an  amendment  of  the  bill."    *'  Instead  of  >  Hare  on  Discovery,  256,  256  ;  2  Dan. 

the  words  of  the  bill  now  in  use  preced-  Ch.  Prac.  248,  249 ;  Bank  of  Utica  v, 

ing  the  interrogating  part  thereof,  and  Messerean,  7  Paige,  617.    In  this  last 

beginning  with  the  words,  *  To  the  end,  case,    Mr.    Chancellor    Walworth    said 

therefore,'  there  shall  hereafter  be  used  (p.  518) :  "  It  is  a  general  rule  of  plead- 

words  in  the  form  or  to  the  effect  follow-  ing  in  this  court,  that  if  the  defendant 

ing :    '  To  the  end,  therefore,  that  the  attempts  to  make  his  defence  by  answer, 

said  defendants  may,  if  they  can,  show  instead  of  pleading  or  demurring  to  the 

why  your  orator  should  not  have  the  bill,  he  must  answer  Mly ;  that  is,  he 

relief  hereby  prayed,  and  may,  upon  their  must  answer  the  whole  of  the  statements 

several   and  respective  corporal  oaths,  and  charges  contained  in  the  bill,  and  all 

and  according  to  the  best  and  utmost  of  the  interrogatories  legitimately  founded 

their  several  and  respective  knowledge,  upon  them,  so  far  as  they  are  necessary 

remembrance,    information,   and  belief,  to  enable  the  complainant  to  have  a  com- 

full.  true,    direct,  and   perfect   answer  plete  decree  against  him.    This  was  the 

make  to  such  of  the  several  interroga-  ancient  course  of  proceeding  in  this  court, 

tories  hereinafter  numbered  and  set  forth,  as  recognized  by  Lord  Macclesfield,  in 

as  by  the  note  hereunder  written  they  Stephens  v,  Stephens,  and  followed  by 

are  respectively  required  to  answer ;  that  the  decisions  of  Lord  King,  in  Edwards 

is  to  say  :  1.  Whether,  &c.    2.  Whether,  p.  Freeman,  and  in  Richardson  v.  Mitchell, 

(a)  This  rule  (the  41st)  was  amended  unless  the  cause  be  set  down  for  hearing 
by  the  Rules  of  the  Supreme  Court,  pro-  on  bill  and  answer  only ;  but  may,  never- 
mulgated  May  6,  1872,  as  follows :  "  If  theless.  be  used  as  an  affidavit,  with  the 
the  complainant,  in  his  bill,  shall  waive  same  effect  as  heretofore,  on  a  motion  to 
an  answer  under  oath,  or  shall  only  re-  grant  or  dissolve  an  injunction,  or  any 
quire  an  answer  under  oath  with  regard  other  incidental  motion  in  the  cause ; 
to  certain  specified  interrogatories,  the  but  this  shall  not  prevent  a  defendant 
answer  of  the  defendant,  though  under  firom  becoming  a  witness  in  his  own 
oath,  except  such  part  thereof  as  shall  behalf  under  section  8  of  the  act  of  Con- 
be  directly  responsive  to  such  interroga-  gress  of  July  2,  1864.''  18  Wall.  Intro- 
tories,  shall  not  be  evidence  in  his  favor,  doction  xi. 


640  EQUITY  PLEADINGS.  [CH.  XYHI. 

it  is  very  far  from  being  generally  tme,  as  is  sometimes  allied 
in  the  books,  that  a  defendant  may,  by  answer,  ayail  himself  of, 

Sel.  Cas.  in  Ch.  61.  And  it  proceeds  Chancery ;  or  rather  exceptions  were  in- 
upon  the  principle,  that  the  complainant  trodnced  from  time  to  time,  which,  if 
is  entitled  to  a  full  diacorery  of  all  facta  continued,  would  in  the  end  have  left  bat 
alleged  in  the  bill,  which  may  be  im-  very  little  difference  in  substance  between 
portant  to  the  complainant  in  the  suit,  in  an  answer  and  a  plea.  When  Lord  Eldon 
case  he  should  succeed  in  showing,  that  afterwards  held  tlie  great  seal,  he  became 
the  particular  defence  attempted  to  be  dissatisfied  with  this  new  practice,  of 
set  up  in  the  answer  is  false  or  un-  permitting  a  defendant,  by  liis  answer, 
founded.  If  the  defendant  pleads  or  de-  to  refuse  to  giro  a  full  answer ;  though  I 
niurs  to  the  bill,  the  complainant  is  not  am  not  aware,  that  his  lordship  repudi- 
deprived  of  any  part  of  his  discovery  if  ated  it  by  any  direct  decision.  The  cases 
the  defence  intended  to  be  insisted  on  ia  of  Rowe  v.  Teed,  15  Yea.  872,  and  Somer- 
unfounded  in  law  or  untrue  in  point  of  ville  v.  Mackay,  16  Yea.  882,  show,  how- 
fiict.  For,  if  the  plea  or  demurrer  is  dia-  ever,  that  he  was  prepared  to  do  so, 
allowed,  the  defendant  may  still  be  com-  whenever  a  case  should  come  before  him, 
pelled  to  put  in  his  answer  and  make  the  presenting  that  point  directly  for  his  de- 
discovery  sought  by  the  bill ;  and  if  the  cision.  And  Sir  John  Leach,  one  of  the 
plea  is  overruled  as  false,  at  the  liearing,  best  equity  judges  wlio  has  occupied  a 
the  complainant  will  be  entitled  to  a  de-  seat  upon  the  bench  of  the  English  Court 
cree  according  to  the  case  made  by  his  of  Chancery  since  the  time  of  Lord  Hard- 
bill  ;  and  the  defendant,  if  necessary,  wicke,  soon  after,  in  the  case  of  Mazar- 
may  be  examined  on  interrogatories,  redo  v.  Maitland,  8  Mad.  70,  declared  in 
But  where  the  defendant  puts  in  an  fiivor  of  the  ancient  rule  on  this  subject ; 
answer  denying  some  particular  alle-  saying,  in  terms,  that  he  thought  it  so 
gation,  which  ia  necessary  to  the  com-  useful  a  rule,  that  he  should  always  ad- 
plainant's  title  to  relief,  and  puts  every  here  to  it  Since  which  time,  the  ancient 
other  allegation  hi  the  bill  in  issue  by  a  rule  of  pleading  appears  to  have  been 
general  traverse  in  the  usual  form,  it  followed  in  Enghind."  Mr.  Daniell  says : 
is  evident,  that  the  compliant  at  the  **  It  is  to  be  observed,  that  this  rule  is 
hearing  will  be  required  to  prove  many  applicable  to  all  caaea,  where  the  defence 
things,  aa  to  which  he  wi^  entitled  to  a  intended  to  be  set  up  by  the  defendant, 
discovery,  if  the  particular  defence  set  extends  to  the  entire  subject  of  the  suit; 
up  in  the  answer  should  turn  out  to  be  such,  for  instance,  as  that  the  plaintiff 
false  and  unfounded.  It  is  not  a  little  has  no  right  to  equitable  relief,  or  that 
surprising,  therefore,  that  tlie  ancient  he  has  no  interest  in  the  subject,  or  that 
rule  of  pleading  should  ever  have  been  the  defendant  himself  has  no  interest  in 
departed  from  in  the  Court  of  Chanceiy  the  subject,  or  that  he  is  a  purchaser  for 
in  England,  except  in  those  cases,  where  a  valuable  consideration ;  that  the  bill 
the  discovery  sought  was  of  such  a  does  not  declare  a  purpose,  for  which 
nature,  that  the  defendant  could  not,  equity  will  assume  a  jurisdiction  to  corn- 
under  any  circumstances,  be  required  to  pel  a  discovery,  or '  that  the  plaintiff  is 
make  it ;  as  where  it  would  be  a  breach  under  some  personal  disability,  by  which 
of  professional  confidence,  or  would  crim-  he  is  incapacitated  from  suing :  in  all 
inate  himself,  or  subject  him  to  a  penalty  these  cases,  a  defendant,  who  does  not 
of  forfeiture.  Shortly  after  the  Ameri-  avail  himself  of  the  objection  to  answer- 
can  Revolution,  however,  the  ancient  ing,  either  by  demurrer  or  plea,  but  sub- 
rule  on  this  subject  was  attempted  to  mits  to  answer  the  bill,  must  answer  it 
be  changed  in  the   English  Court  of  fully  (Hare  on  Discovery,  266);  unleaa 
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and  insist  upon  every  ground  of  defence,  which  he  could  use  by 
way  of  demurrer,  or  of  plea,  to  the  bilL^    Thus,  for  example,  it  is 

he  comes  within  any  of  the  cases,  which  out  notice.     Bat  that  doctrine  is  now 

have  heen  before  pointed  oat»  as  afford-  overturned.    Portarlington  v.  Soolby,  7 

ing  a  special  ground  for  objecfing  to  the  8im.  28 ;  Mitf.  Eq.  Pi.  by  Jeremy,  807, 

disooTery  sought,  either  because  the  dis-  note  {h) ;  Id.  188,  288;  Ante,  §  608,  810. 

covery  may  subject  him  to  pains  and  There  are,  however,  some  cases  which 

penalties,  or  to  a  forfeiture,  or  to  some-  appear  to  interfere  with  the  general  rule 

thing  in  the  nature  of  a  forfeiture ;  or  stated  in  the  text.    Lord  Redesdale  has 

because  it  is  immaterial  to   the  relief  commented  on  them  in  the   following 

prayed ;  or  because  it  may  lead  to  a  dis-  passage :  "  Although  the  defendant,  by 

closure  of  matters,  which  are  the  subject  bis  answer  denies  the  title  of  the  plaintiff ; 

of  professional  confidence,  or  of  the  de-  yet  in  many  cases  he  must  make  a  dts- 

fondant's  own  title,  in  cases  where  there  corery  prayed  by  the  bill,  although  not 

is  not  a  sufficient  priyity  between  him  material  to  the  plamtiff's  title,  and  tliough 

and  the  plaintiff  to  warrant  the  latter  in  the  plaintiff,  if  he  has  no  title,  can  have 

requiring  a  disclosure  of  it.    The  prin-  no  benefit  from  the  discovery.    As  if  a 

ciple,  upon  which  the  court  proceeds,  in  bill  is  filed  for  tithes,  praying  a  discovery 

exempting  a  defendant  from  a  discovery  of  the  quantity  of  land  in  the  defendant's 

under  any  of  the  above  circumstances,  possession,  and  of  the  value  of  the  tithes, 

has  been  fully  discussed  in  considering  though  the  defendantinsists  upon  a  modus, 

the  grounds,  upon  which  a  defendant,  or  upon  an  exemption  from  payment  of 

although  he  does  not  object  to  the  relief,  tithes,  or  absolutely  denies  the  plaintiff's 

proTided  the  plaintiff  makes  out  a  case,  title ;  he  must  yet  answer  to  the  quantity 

which  may  entitle  him  to  it,  may  demur  of  land  and  value  of  the  tithes.    Or,  if  a 

to  the  discovery  sought   It  is  only  neces-  biU  is  filed  against  an  executor  by  a  cred- 

sary,  therefore,  to  repeat  in  this  place,  itor  of  the  testator,  the  executor  must 

what  has  been  before  stated,  that  if  a  admit  assets,  or  set  forth  an  account, 

defendant   objects  to  a  particular  dis-  though  he  denies  the  debt    But,  where 

coTcry  upon  any  of  the  grounds  above  the  defendant  sets  up  a  title  in  himself, 

stated,  he  may,  where  the  grounds  upon  apparently  good,  and  which  the  plaintiff 

which  he  may  object  appear  upon  the  must  remove  to  found  his  own  title,  the 

bill,  decline  makmg  such  discovery  by  defendant  is  not  generally  compelled  to 

submission  in  his  answer."    2  Dan.  Ch.  make  any  discovery,  not  material  to  the 

Prac.  248,  240 ;  s.  p.  Hare  on  Discoveiy,  trial  of   the  question    of  title.      Thus, 

256,  256.  where  a  testator  devised  his  real  estate  to 

*  Cooper,  Eq.  PI.  812 ;  Ante,  §  489,  his  nephew  for  life,  with  remainder  to  his 

606,  607,  note,  647,  846  and  note ;  Mitf.  first  and  other  sons  in  tail,  with  reversion 

Eq.  PI.  by  Jeremy.  209 ; p.  Harri-  to  his  right  heirs,  and  made  his  nephew 

son,  4  Mad.  262.  The  question,  whether  executor  and  residuary  legatee  of  his  will ; 
a  party  can,  by  a  disclaimer  by  answer,  and^on  the  death  of  tlie  nephew,  his  son 
and  insisting  that  he  had  no  title,  avoid  entered  as  tenant  in  tail  under  the  will ; 
a  fill!  answer,  has  given  rise  to  some  upon  a  bill  filed  by  the  heir-at-law  of  the 
dirersity  of  opinion.  See  Mitf  Eq.  PI.  testator,  insisting  that  the  son  was  ille- 
by  Jeremy,  288 ;  Id.  188 ;  Hare  on  Dis-  gitimate,  that  the  limitations  in  the  will 
covery,  266-259 ;  Ante,  $  888,  888  a.  It  were. therefore  spent,  and  that  the  plain- 
was  also  formerly  thought,  that  the  de-  tiff  became  entitled,  as  heir  to  the  real 
fendant  might  avail  himself  by  answer,  of  estate,  and  praying  an  account  of  the 
the  protection  of  being  a  bona  Jide  pur-  personal  estate,  and  application  thereof  in 
chaser  for  a  valuable  consideration  with-  discharge  of  debts  and  encumbranoei  on 

41 
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now  settled,  that  a  defendant  cannot  by  answer  set  up  as  a  defence 
to  a  bill  for  discovery  and  relief ,  that  he  is  a  bona  fide  purchaser 
for  a  valuable  consideration  without  notice  ;  but  if  he  means  to  in- 
sist upon  it,  he  must  do  it  by  way  of  plea ;  because,  if  he  answers 
at  all,  he  must  answer  fully  .^     On  the  other  hand,  it  is  equally 

the  real  estate ;  the  defendants,  against  hig,  so  as  to  protect  the  defendant  from 
Vhom  the  account  was  sought,  insisted  on  setting  forth  accounts,  not  material  to  the 
the  title  of  the  son,  as  tenant  in  tail  plaintifTs  title,  where  that  title  has  been 
under  the  will,  and  that  they  were  not  rery  doubtfhl.^  Mitf.  Eq.  Fl.  by  Jer- 
bound  to  discover  the  personal  estate,  emy,  310-818.  See  Hare  on  Discovery, 
until  the  pUintifThad  estabUshed  his  tiUe.  247-260,  298-800.  See  also  Cooper,  ]^. 
Exceptions  having  been  taken  to  the  PI.  815,  816 ;  Ante,  §  681  a. 
answer,  and  allowed  by  the  master,  on  ^  Portarlington  o.  Soulby,  7  Sim.  28 ; 
exception  to  his  report,  the  exceptions  Ovey  v.  Leighton,  2  Sim.  &  Stu.  234; 
to  the  answer  were  overruled ;  the  court  Gordon  t;.  Shaw,  14  Sim.  398 ;  Ante, 
distinguishing  tliis  case,  which  showed  a  §  603,  810.  But  see  Ante,  $  846,  847, 
prima  facie  title  in  the  defendant,  the  son  where  the  present  countervailing  rule  of 
of  the  nephew,  from  a  mere  denial  of  the  the  Supreme  Court  is  stated ;  Post, 
pkuntiff's  title.  So,  when  a  bill  claimed  §  851.  [There  seems  to  be  no  exception 
the  tithe  of  rabbits  on  an  alleged  custom,  to  the  rule,  that  a  defendant  who  con- 
and  the  defendant  denied  the  custom,  it  sents  to  answer  the  biU  must  do  so  fuUy, 
was  determined,  that  the  defendant  was  unless  where  the  party  demurs  to  a  por^ 
not  bound  to  set  forth  an  account  of  the  tion  of  it,  for  special  reasons,  or  pleads, 
rabbits,  alleged  to  be  tithable.  And  a  Thus  where  the  biU  charged  the  defend- 
like  determination  was  made  upon  a  ant  both  in  the  capacity  of  surviving 
claim  of  wharfage  against  common  right,  partner,  and  of  executor  de  9on  tort,  he 
the  title  not  having  been  established  at  cannot  refuse,  if  he  has  not  demurred,  to 
law.  But  where  a  discovery  is  in  any  answer  in  one  capacity,  on  the  ground 
degree  connected  with  the  title,  it  should  that  the  plaintifE  is  not  entitled  to  daim 
seem,  that  a  defendant  cannot  protect  such  answer,  but  must  answer  fiifiy,  in 
himself  by  answer  from  making  the  dis-  both  capacities ;  and  by  submitting  to 
Coveiy ;  and  in  the  case  of  an  account  answer  he  renders  himself  liable  not  only 
required,  wholly  independent  of  the  title,  as  to  the  accounts  of  the  estate,  so  re- 
the  court  has  declined  laying  down  any  ceived  by  him,  but  also  as  to  the  partner- 
general  rule ;  deciding,  ordinarily,  upon  ship  dealings.  Leigh  v.  Birch,  32  Beav. 
the  circumstances  of  the  particular  case.  899.  And  accordingly  when  the  defend- 
Thus,  to  a  bill  stating  a  partnership,  and  ant  put  in  an  answer  to  part  of  the  biU,  it 
seeking  an  account  of  transactions  of  the  was  held  that  he  had  thereby  admitted 
alleged  partnership,  the  defendant  by  his  tlie  plaintiff's  capacity  to  sue,  and  that  he 
answer  denied  the  partnership,  and  de-  could  not  by  demurrer  to  the  part  of  the 
dined  setting  forth  the  account  required,  bill  not  answered,  raise  the  issue  of  tlie 
insisting,  that  the  plaintiff  was  only  his  plaintiff's  capacity  to  sue.  Gilbert  v. 
servant ;  and  the  court,  conceiving  the  Lewis,  1  DeG.  J.  &  S.  88.  And  where  a 
account  sought  not  to  be  material  to  the  defendant  having  several  times  obtained 
title,  overruled  exceptions  to  the  answer  an  extension  of  time  to  answer,  filed  at 
for  not  setting  forth  the  account.  And,  last  a  document  stating  that  he  could  not 
where  a  plea  has  been  ordered  to  stand  answer  in  the  absence  of  information,  for 
for  an  answer,  with  liberty  to  except  to  it,  which  he  had  sent  to  the  continent,  but 
as  an  insufficient  answer,  the  court  has  which  he  had  been  unable  to  obtain ;  on 
sometimes  limited  the  power  of  except-  motion  the  document  was  ordered  to  be 
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clear,  that  the  statute  of  limitations  and  lapse  of  time  may  be 
relied  upon  as  a  defence  by  imswer,  as  well  as  by  plea  and 
demurrer.^ 

§  848.  We  shall  now  proceed  to  the  consideration  of  the  nature 
and  form  of  an  answer,  premising,  however,  that,  where  there  are 
several  defendants,  each  is  entitled,  if  he  chooses  (snbject  to  an 
ultimate  question  as  to  costs,  if  the  proceeding  is  oppressive),  to 
put  in  a  separate  answer^  although  they  have  a  common  defence. 
But,  under  the  latter  circumstances,  it  is  most  common  for  them 
to  put  in  a  joint  answer.^  It  may  also  be  here  added,  that  a  de- 
fendant need  not  generally  answer  to  any  part  of  the  chaiges  of 
a  bill,  except  what  apply  to,  or  concern  himself.^ 

§  849.  And,  in  the  first  place,  in  relation  to  the  nature  of  an 
answer.  An  answer  generally  controverts. the  facts  stated  in  the 
bill,  or  some  of  them,  and  states  other  facts  to  show  the  rights  of 
the  defendant  in  the  subject  of  the  suit.  But  sometimes  it  admits 
the  truth  of  the  case  made  by  the  bill,  and,  either  with,  or  with- 
out stating  additional  facts,  submits  the  questions,  arising  upon 
the  case  thus  made,  to  the  judgment  of  the  court.^  If  an  answer 
admits  the  facts  stated  in  the  bill,  or  such  as  are  material  to  the 
plaintiff's  case,  and  states  no  new  facts,  or  such  only  as  the  plain* 
tiff  is  willing  to  admit,  no  further  pleading  is  necessary.  The 
answer  is  considered  as  true ;  and  the  court  will  decide  upon  it.*^ 
But,  if  the  answer  does  not  admit  all  the  facts  in  the  bill 
material  to  the  plaintiff's  case,  or  states  any  fact,  which  the  plain- 
taken  off  the  file,  and  the  defendant  281.  But  this  indalgence  wonld  prob- 
ordered  to  pay  the  costs  of  the  motion,  ablj  be  extended  only  to  particular 
and  an  other  costs  occasioned  by  filing  classes  of  suitors,  who  are  exempted 
such  an  answer.  Financial  Corporation  from  answering  the  bill,  upon  special 
r.  Bristol  &  North  Somerset  Railway,  L.  grounds.] 
R.  8  Eq.  422]  *  Van  Sandan  v.  Moore,  1  Rubs.  441 ; 

1  Ante,  §  SaS,  751 ;  2  Story,  Eq.  Jur.  «.  c.  2  Sim.  &  Stu.  609 ;  [Davb  v.  David. 
S  1620, 1621.  See  also  Cholmondeley  v.  son,  4  McLean,  186.  In  what  cases  it  is 
Clinton,  2  Jap.  &  Walk.  1, 188-152 ;  El-  proper  for  several  defendants,  who  appear 
mendorf  v.  Taylor,  10  Wheat.  168;  Piatt  by  the  same  solicitor,  to  put  in  separate 
V.  Vattier,  9  Peters,  405, 416,  417 ;  Boone  answers,  see  Pents  v,  Hawley,  2  Barb. 
9.  Chiles,  10  Peters,  177.     [By  the  Eng-    Ch.  652.] 

lish  practice,  where  the  defendants  had,  *  Mitf.  Eq.  PI.  by  Jeremy,  809  note 
by  affidavit,  raised  questions  of  lapse  of  (m) ;  Cooper,  Eq.  PL  815 ;  Newman  v, 
time  and  acquiescence  as  a  bar  to  a  suit  Godfrey,  2  Bro.  Ch.  882;  Gresley  on 
against  them,  but  had  not  answered  or  Evid.  17,  18;  Hare  on  Discovery,  180- 
pleaded  to  the  bill,  they  were  allowed  to    162. 

plead  the  statute  of  limitations,  ore  tenus^        *  Mitf  Eq.  PI.  by  Jeremy,  16^  16. 
at  the  bar.    Qreem  v.  Snead,  80  Becv.        *  Ibid. 
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tiff  is  not  disposed  to  admit,  the  tmth  of  the  answer,  or  of  any 
part  of  it,  may  be  denied ;  and  the  sufficiency  of  the  bill  to  ground 
the  plaintiff's  title  to  the  relief,  which  he  prays,  may  be  asserted 
by  a  replication,  which,  in  this  case,  also  concludes  the  pleadings 
according  to  the  present  practice  of  the  court.^ 

§  849  a.  An  answer,  which  contains  facts,  which  are  not  re- 
sponsive to  any  allegations  or  interrogatories  in  the  bill,  is  not 
evidence  for  the  defendant ;  but  the  facts  must  be  established  by 
him,  if  material,  by  ind^>endent  proof.  It  is  otherwise,  where  the 
answer  is  responsive  to  the  bill ;  for  in  such  a  case  it  is  evidence 
for  the  defendant,  and  the  plaintiff  must  overcome  it  by  the  coun- 
ter evidence  of  two  witnesses,  or  of  one  witness,  and  strong  circum- 
stances in  corroboration,  otherwise  it  will  prevail.^  (a) 

§  850.  An  answer  in  cases,  where  relief  is  sought,  properly  con- 

1  Ibid.  Draiel  v.  MitcheU,  1  Storj,  172,  188; 

*  2  Story,  Eq.  Jur.  §  1628,  1520,  and  Union  Bank  of  Georgetown  v.  Geaiy, 

cases  there  cited ;  Bank  of  United  States  6  Peters,  90 ;  Clark  v.  Van  Riemadyk, 

V.  Bererly,  1  How.  184  ;  a.  c.  17  Peters,  9  Cranch,  158, 160. 
127;   Flagg  v,  Mann,  2  Sumner,  486; 

(a)  An  answer  upon  oath  is  not  eri-         (8.)  When  the  answer  is  not  direct* 

dence  for  the  defendant  which  must  be  positive,  and  unequivocal  in  its  denials  or 

overcome  by  two  witnesses,  in  the  follow-  explanations.  Le  Neve  v.  Le  Neve,  1  Vea. 

ing  cases  :  ~  66 ;  Famam  v.  Brooks,  9  Pick.  212,  250 ; 

(1.)  As  to  new  averments,  or  matters  Phillips  v,  Richardson,  4  J.  J.  Marsh. 

in  avoidance  or  discharge.    Hart  v.  Ten  212;  Lyon  v.  Hunt,  11  Ala.  295. 
Eyck,  2  Johns.  Ch.  62;  Seitz  v.  Mitchell,         (4.)  When  tiie  answer  is  on  infonna- 

94  U.  S.  580 ;  Bellows  v.  Stone,  18  N.  H.  tion  and  belief.    Atlantic  Ins.  Co.  r.  WU- 

465;    Roberts  v.  Birgess,  20  N.  J.  Eq.  son,  5  R.  I.  479;  Loomis  v.  Fay,  24  Vt. 

189 ;  New  England  Bank  u,  Lewis,  8  Pick.  240 ;  Town  t;.  Needham,  3  Paige,  545 ;  Mo 

118;  Cecil  v,  Cecil,  19  Md.  72  ;  Roberts  Guffle  v.  Planters'  Bank,  Freem.  (Misa.) 

V.  Stigleman,  78  III.  120.  888.    See  Carrick  r.  Prater,  10  Humph. 

(2.)  As  to  matters  in  respect  to  which  270;   Pierson  v,  Ryerson,  6  N.  J.  Eq. 

the  answer  is  absurd  or  contradictory,  in  196. 

itself,  or  so  sets  forth  the  circumstances         (5.)  When  the  answer  itself  shows,  or 

as  to  make  the  allegations  of  the  bill  more  it  is  apparent  from  the  defendant's  sitUA- 

probable  and  entitled  to  greater  credit  tion  or  condition,  that,  though  the  answer 

East  India  Co.  t^.  Donald,  9  Ves.  275;  is  positive,  he  swears  to  matters  of  which 

Cunningham  v.  Freeborn,  8  Paige,  557 ;  he  could  not  have  personal  knowledge. 

Barraque  v.  Siter,  4  English,  545;  Brown  Watson  v.  Palmer,  5  Pike,  601 ;  Fryrear 

V.  Brown,  10  Yerger,  84 ;  Stevens  r.  Post,  v.  Lawrence,  5  Gilman,  325 ;  Garrow  r. 

12  N.  J.  Eq.  408.      Hence  an  answer  Carpenter,  1  Porter,  859;  Lawrence  r. 

which  denies  the  delivery  of  a   deed,  Lawrence,  4  Bibb,  357. 
alleged  in  the  bill,  yet  admits  facts  suffl-         (6.)  When  an  answer  upon  oath  is 

cient  to  constitute  a  legal  delivery,  sim-  discredited  as  to  one  point,  its  effect,  as 

ply  denies  the  law  and  is  ineffectual,  evidence,  as  to  the  other  points,  is  im- 

Adams  v.  Adams,  21  Wall.  185.  paired  or  destroyed,  aoooiding  to  the  cir- 
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sists  of  two  parts ;  and  in  fact,  performs  a  doable  office.  It  con- 
sists, first,  of  the  defence  of  the  defendant  to  the  case  made  by  the 
bill ;  and  secondly,  of  the  examination  of  the  defendant  on  oath, 
as  to  the  facts  charged  in  the  bill,  of  which  a  discovery  is  sought, 
and  to  which  interrogatories  are  usually  addressed.^  It  combines 
tc^ther,  therefore,  two  proceedings,  which  in  the  Civil  Law  ai*e 
completely  separated ;  and  which  also  are  separated  in  the  praci- 
tice  of  the  ecclesiastical  courts,  although  not  always  in  the  courts 
of  admiralty.^  In  the  Civil  Law,  as  we  have  seen,  the  defendant 
first  puts  in  his  defensive  allegation  to  the  claim  made  by  the 
plaintiff  ;  and,  after  an  answer  to  that  is  put  in,  the  plaintiff  prof- 
pounds,  in  a  sort  of  supplemental  libel,  called  the  libeUu%  articulch 
tuB^  his  interrogatories  respecting  the  charges  made  in  the  posi* 
tions  of  the  plaintiff,  as  they  are  called  (that  is,  in  his  bill  of 
complaint)  ;  and  the  defendant  then  responds  to  those  interroga- 
tories.^   In  the  ecclesiastical  courts,  where  also  the  defendant  is 

1  Mitf.  Eq.  PI.  by  Jeremy,  16, 16.  «  Gilb.  For.  Rom.  90,  91,  218;  Ante, 

s  Gilb.  For.  Rom.  90,  91,  218 ;  Ante,    §  89. 
$  89 ;  Gresley  on  Eyid.  Id. 

cnmetuicefl  of  tbe  case.  Forsyth  v.  279.  Such  allegations  in  an  answer. 
Clark,  3  Wend.  687 ;  Roundtree  v.  Gor-  would  usually  be  regarded  as  ineffect- 
don,  8  Mo.  19 ;  Toung  v.  Hopkins,  6  T.  ual,  and  amount  to  an  admission,  wliere 
B.  Mon.  18.  Evidence,  however,  of  the  the  matters  are  presumably  within  tlie 
defendant's  reputation  for  veracity  is  not  defendant's  personal  knowledge,  and  are 
admissible  to  impeach  his  sworn  answer  so  charged  in  the  bill.  See  Mead  v.  Day, 
in  chancery.  Brown  v,  Bulkley,  14  N.  J.  64  MUs.  68 ;  Post,  §  864,  868  6. 
Eq.  294 ;  Butler  v.  Catling,  1  Boot,  310 ;  It  is  evident  that  an  answer  upon  oath 
Salmon  c.  Clagett,  3  Bland,  126 ;  Fant  is  not  equivalent,  as  evidence,  to  two  wit- 
V.  Miller,  17  Gratt.  187.  But  see,  contra,  nesses,  since  the  counter  evidence  of  two 
Miller  v.  ToUeson,  Harper,  Eq.  146.  But  witnesses  will  overcome  it,  though  the 
evidence  of  admissions  by  the  defendant  plaintiff  has  the  burden  of  proof.  See 
inconsistent  with  his  answer,  are  admis-  Morrison  o.  Stewart,  24  111.  24 ;  Veile  o. 
sible  to  overcome  it,  if  proved  by  two  or  Blodgett,  49  Vt.  270.  As  to  the  corrobo- 
more  witnesses.  Petty  v.  Taylor,  6  Dana,  rating  circumstances,  which,  with  one 
698 ;  Gillett  v.  Bobbins,  12  Wis.  319 ;  witness,  will  overcome  an  answer  under 
Love  V,  Braxton,  6  Call,  637.  oath,  see  Only  v.  Walker,  8  Atk.  407 ; 
(7.)  When  the  defendant,  in  an  answer  Field  v.  Wilbur,  49  Vt.  167;  Gould  p. 
upon  oath,  professes  ignorance  of  any  or  Williamson,  21  Maine,  273 ;  Parker  v. 
all  tbe  matters  alleged  in  the  bill,  the  Phetteplace,  1  Wall.  684 ;  Brittin  v.  Crab- 
plaintiff  is,  at  most,  required  only  to  tree,  20  Ark.  309;  Robinson  v,  Hardin, 
prove  such  matters.  Drury  p.  Conner,  26  Ga.  344;  Durham  v.  Taylor,  29  Ga. 
6  Har.  &  J.  288 ;  Brown  p.  Pierce,  7  Wall.  166 ;  Preschbaker  p.  Feaman,  32  III.  476; 
206,  211,  212 ;  Williamson  p.  McConnell,  Pickering  p.  Day,  3  Houston,  474 ;  Thom- 
4  Dana,  464 ;  Harlan  p.  Wingate,  2  J.  J.  ason  p.  Smithson,  7  Porter,  144. 
Marsh.  188;  Paulding  p.  Watson,  21  Ala, 
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roqaired  to  make  an  answer  or  discovery  upon  oatk,  the  answer  to 
the  intem^tories  is  in  a  wholly  distinct  instrttmeat  from  the 
responsive  allegation  (as  it  is  ealled)  to  the  Ubel;  whieh  eontains 
the  defence  of  the  defendant.^  In  a  bill  in  equit^^  both  ol  these 
distinct  parts  are  united  in  one  instrument^  called  an  answer. 
And  this  ambiguity  in  the  use  of  the  word,  answer,  importing  this 
double  sense  and  office,  has  sometimes  led  to  erroneous  decisions, 
and  to  no  small  confusion  in  language.' 

§  851.  There  are  many  cases  in  which  a  defendant  eannot  avail 
himself  of  his  defence,  in  any  other  form  than  by  an  answer.  Thus, 
if  a  defence,  which  can  be  made  to  a  bill,  axisista  of  a  variety  of 
circumstances,  so  that  it  is  not  proper  to  be  offered  by  way  of  plea ; 
or  if  it  is  doubtful,  whether,  aa  a  plea,  it  will  hold ;  the  defendant 
may  set  forth  the  whole  by  way  of  answer,  and  pray  the  same 
benefit  of  so  much  as  goes  in  bar,  as  if  it  had  been  pleaded  to  the 
bill.'  Or,  if  the  defendant  can  offer  a  matter  of  plea,  which  would 
be  a  complete  bar ;  but  he  has  no  occasion  to  protect  himself  from 
any  discovery  sought  by  the  bill,  and  can  offer  circumstances,  which 
he  conceives  to  be  favorable  to  his  case,  and  which  he  could  not 
offer  together  with  a  plea,  he  may  set  forth  the  whole  matter  in 
the  same  ^anner.^  Thus,  if  a  purchaser  for  a  valuable  considera- 
tion, clear  of  all  charges  of  fraud  or  notice,  can  offer  additional 
circumstances  in  his  favor,  which  he  cannot  set  forth  by  way  of 
plea,  or  of  answer  in  support  of  a  plea,  such  as  the  expending  of  a 
considerable  sum  of  money  in  improvements  with  the  knowledge 
of  the  plaintiff ;  it  may  be  more  prudent  to  set  out  the  whole  by 
way  of  answer,  than  to  rely  on  the  single  defence  by  way  of  plea ; 
unless  it  is  material  to  prevent  the  disclosure  of  any  circumstance 
attending  his  title.*  For  a  defence,  which,  if  insisted  on  by  a  plea, 
would  protect  the  defendant  from  a  discovery,  will  not  in  general 
do  so,  if  offered  by  way  of  answer.® 

§  852.  An  answer  must  be  full  and  perfect  to  all  the  material 

1  Gre«ley  on  Erid.  16 ;  Hare  on  Di»*  filing  a  plea  in  the  suit,  notwithstanding 

covery,  223-228 ;  Wigram  on  Discovery,  the  biU  be  amended.    Esdaile  v.  Moly- 

1st  ed.  11,  94, 118, 114 ;  Id.  2d  ed.  10, 11,  neux,  2  Coll.  6S6. 
18, 261-268, 298-324 ;  Ante,  §  89  and  note.         <  Ibid, 

*  R>id.  »  Mitf.  Eq.  PI.  by  Jeremy,  808,  809 ; 

»  Mitf.  Eq.  H.  by  Jeremy,  308.  Where  Wigram  on  Discoyery,  Ist  ed.  191-198^ 

a  defendant,  neither  pleading  nor  demur-  Id.  ^  ed.  190-202 ;  Ante,  §  846,  847. 
ring  to  any  part  of  a  bill,  answers  it,         •  Ibid.    But  see  Rules  in  Equity  of 

whether  sufficiently  or  insufficiently,  he  the  Supreme  Court  of  the  United  States, 

is  generally  thenceforth  precluded  from  1842,  Rule  89 ;  Ante,  §  846,  847. 
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allegations  in  lihe  bill.  It  must  ccmfess,  avoid,  deny,  or  traverse 
all  the  material  parts  of  the  bill.^    It  must  state  facts,  and  not 

arguments.'  It  is  not  sufficient  that  it  contains  a  general  denial 
of  the  matters  charged ;  but  there  must  be  an  answer  to  the  sift- 
ing inquiries  upon  the  general  subject.^     It  should  also  be  cer- 

1  Com.  Dig.  ChaaoQiy,  K.  2;  Pr.  Reg.  ceedings  in  this  court  is,  that  a  general 
in  Ctian.  6.  denial  is  not  enough,  but  there  must  be. 
^  Cooper,  Eq.  PL  818.  an  answer  to  sifting  inquiries  upon  the 
'  Cooper,  £q.  PI.  313;  Monntford  o.  general  question;  and  the  advantage  of 
Tajlor,  6  Ves.  792 ;  Hepburn  o.  Durand,  such  policy  is  strongly  illustrated  bj  the 
1  Bro.  Ch.  508 ;  Prout  v.  Underwood,  2  circumstance  referred  to  in  Hepburn  9. 
Cox,  135 ;  [Miles  v.  Miles,  7  Foster,  447.]  Durand.  In  that  case,  the  defendant^ 
Upon  this  subject,  Mr.  Daniell  says :  "  It  Mr.  Durand,  was  interrogated  by  the 
may  be  observed,  diat  where  the  bill  bill,  whether  he  had  not  received  certain 
asked,  whetlier,  on  the  marriage  of  a  sums  of  money,  specified  in  the  bill,  in 
person,  a  settlement  of  the  property  of  the  character  of  a  ship's  husband.  In 
his  wife  was  not  executed,  an  answer,  his  answer,  he  swore  that  he  had  not  re- 
that  no  settlement  of  any  property  was  ceived  any  sums  of  money  wliatever,  ex- 
ezecuted  at  the  macriage  of  the  person  oept  those  set  forth  in  the  schedule  to 
mentioned,  was  held  to  be  insufKcient ;  his  answer,  in  which  schedule  the  8um% 
Sir  John  Leach,  vice-chancellor,  being  of  specified  in  the  bill  were  not  comprised 
opinion,  that  although  it  is  true,  that  the  but  lie  did  not  otherwise  answer  the  in- 
general  answer  in  the  above  case  hi-  tenrogatory.  On  exceptions  being  taken 
eluded  in  it  an  answer  to  the  particular  tp  the  master's  report  upon  the  suffl- 
inquiry,  yet  such  a  mode  of  answering  ciency  of  the  answer,  Lord  Thurlow  de- 
might,  in  some  cases,  be  resorted  to,  in  dared  himself  to  be  of  opinion,  that  a 
order  to  escape  from  a  material  dis-  man  could  not  deny,  generally,  particular 
oovery.  It  is  right,  however,  to  notice  charges  which  tended  to  flUsify  such  gen- 
that  in  a  recent  case  in  the  Court  of  Ex-  eral  denial,  and  therefore  held  the  an- 
chequer,  the  proposition  laid  down  by  swer  insufficient;  and  it  appears  by  i^ 
Sir  John  Leach  was  considered  as  too  note  of  the  reporter,  that  it  turned  out, 
general ;  and  it  was  held,  that  although  in  point  of  fact,  that  Mr.  Durand  after- 
the  maxim  that  db/iis  hUet  in  ffemeralibus  wards  recollected  the  receipt  of  the  par- 
is  applicable  in  some  cases,  it  is  not  so  ticular  sums,  and  admitted  them  by  hit 
in  all.  In  that  case  the  bill  inquired  ibrther  answer.  But  although  the  court 
whether  the  defendant  had  not  now,  or  requires,  that  all  the  particular  inquuries 
whether  he  had  not  at  some  time,  and  should  be  answered,  as  well  as  the  gea- 
when,  in  his  possession,  custody,  or  eral  question,  it  will  be  no  objection  to 
power,  four  books  which  were  specified  the  answer  to  the  particular  interroga- 
in  the  bill  ?  The  defendant  denied  that  tory,  that  the  defendant  has  not  an- 
he  had  in  his  possession  or  power  the  swered  it  so  particularly  as  to  meet  it  in 
four  books  in  the  bill  roeationed,  or  that  all  its  terms,  provided  it  is  with  reference 
he  had  then  or  ever  had  any  books  relet-  to  the  charge  upon  which  the  interroga- 
iag  to  the  matters  inquired  after  by  the  tory  is  founded,  and  the  object  of  the 
bill,  save  and  except  those  set  forth  in  bill  fairly  and  substantially  answered, 
his  schedule ;  and  upon  an  exception  It  is  also  to  be  noticed,  that  if  any  of  the 
being  taken  to  the  answer,  the  court  particular  inquiries  are  as  to  mattera 
held  it  to  be  sufficient  There  can  be  no  which  are  totally  immaterial  to  the  case, 
doubt,  however,  that  the  policy  of  pro-  the  defendant  need  not  answer  them. 
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tain  in  its  allegations,  as  far  as  practicable.^  To  so  much  of  the 
bill,  as  it  is  necessary  and  material  for  the  defendant  to  answer,  he 
must  speak  directly  and  without  evasion ;  and  he  must  not  merely 
answer  the  seTenJ  charges  literally ;  but  he  must  confess  or  trav- 
erse the  substance  of  each  charge.'  Thus,  if  a  defendant  is 
charged  with  having  in  his  possession,  custody,  or  power,  books, 
papers,  or  writings,  &c.,  a  statement  in  his  answer,  that  there  are 
certain  books,  papers,  or  writings,  &c.,  in  the  West  Indies,  the 
particulars  of  which  he  is  unable  to  set  forth,  without  any  answer 
as  to  the  fact,  whether  they  are  in  the  defendant's  possession,  cus- 
tody, or  power,  will  be  insufficient ;  for  if  the  defendant  admits 
the  books,  &c.,  to  be  in  his  possession,  custody,  or  power,  the 
plaintiff  may  make  a  motion  calling  upon  the  defendant  to  pro- 
duce them  ;  and  the  court  will,  upon  such  motion,  order  them  to 
be  brought  in  within  a  reasonable  time.'  And  so,  where  a  defend- 
ant stated  in  his  answer,  that  he  had  not  certain  books,  papers, 
and  writings,  in  his  possession,  custody,  or  power,  because  they 
were  coming  over  to  this  country,  it  was  held,  that  they  were  in 
his  power,  and  that  the  defendant  ought  to  have  so  stated  in  his 
answer.^  It  may  be  observed  here,  that  where  books,  papers,  or 
writings,  are  in  the  custody  or  hands  of  the  defendant's  solicitor, 
they  are  considered  to  be  in  the  defendant's  own  custody  or  power, 
and  should  be  stated  to  be  so  in  his  answer.^  So,  generally,  all 
the  books,  papers,  and  documents  which  the  defendant  has  a  right 
to  inspect,  provided  he  can  enforce  that  right,  are  deemed  to  be  in 
his  power.^    And,  wherever  there  are  particular  precise  charges. 

Thus,  where  a  bill  required  the  defend-  >  2  Dan.  Ch.  Ptac.  268, 259;  Farquhar- 

ant  to  set  forth,  whether  certain  bonds  son  v.  Balfour,  Turn.  &  Russ.  190. 

were  not  given  for  a  valuable  and  bona  *  Ibid. 

JiiU  consideration,  and  if  not,  for  what  *  2  Dan.  Ch.  Prac.  260. 

consideration  they  were  given ;  and  the  *  Taylor  v.  Rundell,  1  Phill.  228,  226L 

defendant  denied,  that  such  bonds  (if  [Where  the  defendant   in    his    answer 

given)  were  given  for  a  valuable  and  stated  that  the  books,  concerning  which 

bona  fidt  consideration,  but  did  not  an-  the  interrogatories  were  made,  were  in 

swer  as  to  any  other  consideration ;  the  the  joint  custody  of  himself  and  of  his 

Court  of  Exchequer  held  that  the  ques-  copartners,  and  that  he  had  asked  per- 

tion  need  not  be  answered,  because  the  mission  to  inspect  and  make   extracts 

law  knows  of  no  other  consideration  than  fi*om  the  books  to  enable  him  to  comply 

a  bona  fide  consideration.''    2  Dan.  Ch.  with  the  interrogatories,  but  that  his  co- 

Prac.  260,  261 ;    Bally  v.  Kenrick,   18  partners  had  refused  to  permit  him  to  do 

Price,  291 ;  Daniel  v.  Bishop,  18  Price,  16i  so,  it  was  held  insufficient,  since  the  de- 

^  1  Mont  £q.  PI.  184.  ibndant  had  not  stated  any  contract  be- 

>  Mitf.  Eq.  PI.  by  Jeremy,  809,  810.  tween  himself  and  his  copartners  which 
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they  must  be  answered  particularly  and  precisely,  and  not  in  a  gen- 
eral manner,  although  the  general  answer  may  amount  to  a  full 
denial  of  the  charges.^  Thus,  where  a  bill  required  a  general  ac- 
count, and  at  the  same  time  called  upon  the  defendant  to  set  forth, 
whether  he  had  received  particular  sums  of  money,  specified  in  the 
bill,  with  many  circumstances  respecting  the  times  when,  and  of 
whom,  and  on  what  accounts,  such  sums  had  been  received ;  it 
was  determined,  that  setting  forth  a  general  account  by  way  of 
schedule  to  the  answer,  and  referring  to  it  as  containing  a  full 
account  of  all  sums  of  money  received  by  the  defendant,  was  not 
sufficient.  And  the  plaintiff  having  excepted  to  the  answer  on 
this  ground,  the  exception  was  allowed ;  the  court  being  of  opin- 
ion, that  the  defendant  was  bound  to  answer  specifically  to  the 
specific  charges  in  the  bill ;  and  that  it  was  not  sufficient  for  him 
to  say  generally,  that  he  had  in  the  schedule  set  forth  an  account 
of  all  sums  received  by  him.^ 

§  852  a.  Although  the  defendant  by  his  answer  denies  the  title 
of  the  plaintiff,  yet  in  many  cases  he  must  make  a  discovery 
prayed  by  the  bill,  although  not  material  to  the  plaintiff^s  title, 
and  although  the  plaintiff,  if  he  has  no  title,  can  have  no  benefit 
from  the  discovery.^    As  if  a  bill  is  filed  for  tithes,  praying  a 

preTented  him  from  inspecting  the  books  case  the  master  of  the  rolls  (Sir  John 
and  making  extracts  from  them  without  Bomilly )  observed :  "  The  question  that 
their  permission.  Stuart  v.  Bute,  12  arises  in  this  case  is,  whetlier  the  de- 
Sun.  460.  See  Reid  v.  Langlois,  1  Mac.  &  fendant  has  sufficiently  answered  the 
Gord.  627;  Olyn  o.  Caulfeild,  8  Id.  468,  plaintiff's  bill.  The  plaintifTis  possessed 
where  the  subject  is  examined  at  length,  of  a  patent  for  the  manufacture  of  isin- 
how  far  a  party  maj  decline  to  produce  glass,  and  he  charges  the  defendant,  who 
documents,  on  the  ground  that  they  are  is  a  manufacturer  of  isinglass,  with  hay- 
in  the  custody  of  another,  (a)]  ing  infringed  his  patent,  and  he  asks  for 

^  Mitf.  Eq.  PI.  by  Jeremy,  809,  810 ;  an  account  of  the  defendant's  dealings 

Cooper,  Eq.  PI.  814 ;  Hepburn  v,  Du-  and  transactions,  and  seeks  to  make  him 

rand,  1  Bro.  Ch.  508.  answerable  for  the  profits  made  by  liim 

^  Ibid. ;  Greslejr  on  Evid.  17,  21 ;  Wi-  in  his  manufacture  of  his  isinglass,  ac- 
gram  on  Discovery,  Ist  ed.  Ill  and  note  cording  to  the  process  discovered  by  the 
ig) ;  Id.  2d  ed.  286,  note  (t).  An  answer  plaintiff.  The  interrogatories  in  ques- 
which  is  manifestly  evasive,  may  be  con-  tion  relate  to  these  dealings  and  trans- 
sidered  as  no  answer,  and  will  be  liable  actions  of  the  defendant,  and  the  profits 
to  be  taken  off  the  files  of  the  court,  made  by  him  in  his  business.  The  de- 
Thomas  V.  Lethbridge,  9  Ves.  468 ;  Smith  fendant  admits  that  he  has  not  answered 
V.  Serle,  14  Yes.  415  these    interrogatories,  but  he  contends 

s  Mitf.  Eq.  PI.  by  Jeremy,  810 ;  [Swin-  that  he  is  not  bound  to  answer  them, 

borne  v.  Nelson,  16  Beav.  416.    In  this  and  he  rests  his  defence  on  this  prin- 

(a)  See  Hadley  v.  McDougall,  L.  B.  7  Ch.  812 ;  Eettlewell  v.  Barstow,  Id.  686. 
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discovery  of  the  quantity  of  land  in  the  defendant's  poaaeasion^ 
and  of  the  value  of  the  tithes,  although  the  defendant  inaiata  upon 

dple :  —  that  he  dispntM  the  tide  of  the  It  is,  I  thmk,  impoMible  to  U^  down  one 
plaintifl.  He  denies  the  existence  of  that  rule,  on  this  subject,  for  the  production 
title ;  he  contends  that  it  is  not,  and  that  of  documents,  and  another  for  the  answer 
it  will  not  ever  be  established,  and  he  to  be  pnt  in  to  the  interrogatory.  Such 
uiiges  that  it  would  be  an  act  of  oppres-  a  distinction  would  be,  in  truth,  opposed 
sion  upon  him,  and  oontraiy  to  the  rules  to  all  principle  and  all  authori^,  and  it 
and  practice  of  this  court,  to  compel  a  would  be  a  mere  technicalitj,  which 
defendant  to  set  out  an  account  of  the  would  be  easUy  evaded,  and  would  give 
profits  earned  by  him,  when,  in  truth,  it  rise  to  expense  and  delay.  It  is  obvious 
may,  and  probably  will,  turn  out  that  the  that  if  a  deibndant  who  could  avoid  pro- 
court  will  not,  at  the  hearing,  duwct  any  dudng  a  document  by  disputing  the 
account  at  all  to  be  taken  of  those  profits.  plaintifTs  title,  could  not,  on  the  same 
The  defendant  relies,  in  support  of  his  ground,  avoid  answering  any  interroga- 
position,  on  the  case  of  Adams  o.  Fisher  tory  respecting  it^  the  on^  ellbct  of  that 
(2  Keen,  754 ;  8  Myl.  &  Cr.  636),  which  rule  would  be  to  uduce  the  pUintiff  to 
has  been  the  subject  of  much  comment ;  introduce  such  interrogatories  into  the 
and  it  was  principally  with  the  view  of  bill  as  would  compel  the  defendant  to 
more  maturely  considering  that  case>  that  set  out,  at  great  length,  the  contents  of 
I  reserved  my  judgment  on  these  ex-  the  document  in  the  body  of  the  answerj^ 
ceptions.  That  case  is  generally  under-  instead  of  inserting  the  title  of  it  in  the 
stood  to  lay  down,  as  a  broad  principle,  schedule ;  and  thus  would  render  nuga- 
that  the  right  of  the  plaintiff  to  see  the  tory  the  existing  practice  of  giving  a 
documents  which  are  admitted  by  the  schedule  of  documentor  by  which  nndL 
defendant  to  be  in  his  possession,  and  to  expense  and  prolixity  of  proceeding  has 
relate  to  the  subject-matter  of  the  suit,  been  avoided.  I  entertain,  therefore,  no 
and  which  are  not  otherwise  protected,  doubt  that  the  production  of  documenta 
must  depend  upon  tlie  plaintiff's  having  and  the  answering  interrogatories  mus^ 
established  his  right  to  relief  in  that  suit,  for  this  purpose,  be  treated  as  the  same» 
or  on  the  dreumstance  that  that  right  and  thaJb  the  second  q,uestion  arises,  and 
is  not  disputed  by  the  defendant  Lord  that  the  case  of  Adams  v,  Fisher  must  be. 
Cottenham  rests  his  decision,  refusing  to  considered,  in  conjunction  with  the  other 
permit  the  plaintiff  to  inspect  the  docu-  authorities  applicable  to  this  point,  for 
ments  in  that  case,  on  the  circumstance  the  purpose  (^  considering  how  far,  on 
that  tlie  defendant  had  denied  the  plain-  this  answer,  the  plaintiff  is  precluded 
tiff's  title,  and  had  stated  upon  his  from  obtaining  the  discovery  he  seeks, 
answer  that  which,  if  true,  would  pre-  "  I  have,  in  considering  this  question* 
elude  the  plaintiff  from  instituting  the  examined  all  the  cases  that  I  am  aware 
suit  against  him.  The  first  question  to  of,  which  bear  on  this*  point,  and  I  have 
be  considered  is,  whether  the  answering  also  perused  the  rarious  observations  and 
interrogatories  rests  on  the  same  principle  comments  of  tlie  various  writers  on  this 
as  the  production  of  documents ;  and  if  point,  the  settlement  of  which  is  of  great 
that  question  be  answered  in  the  afltao-  importance,  for  the  purpose  of  avoiding 
ative,  the  next  question  is,  whether  the  expense  and  delay  in  the  further  prose* 
decision  in  Adams  v,  Fisher  precludes  cution  of  suits.  This  point  has  been  con- 
the  plaintiff  from  obtaining  the  discovery  sidered  by  the  late  vicediancellor.  Sir 
here  sought  1  J.  Wigram,  in  his  work  on  Discovery, 
"  With  respect  to  the  first  question,  it  and  who  cites  and  comments  on  the  prin- 
admits,  In  my  opiidon,  of  an  easy  answer,  cipal  decisions  which  touch  on  this  sub- 
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a  modus,  or  upon  an  exemption  from,  payment  of  tithes,  or  abso- 
lutely denies  the  plaintiff's  title,^  he  must  yet  answer  to  the  quan- 

ject, —  whose  opinions  are  entitled  to  great  tend  he  is  not  bound  to  answer  that  ver^ 
weight,  and  who  does  not  hesitate  to  same  portion  of  the  bill,  would  not  only 
state  that,  prior  to  the  case  of  Adams  ti.  be  contrary  to  the  rules  and  practice  of 
Fisher,  he  had  considered  that,  in  cases  the  court»  but  would  be  repugnant  ta 
where  the  defendant  had  submitted  to  good  sense,  and  would  create  much  con- 
answer,  the  rule  of  the  court  was  to  give  fusion  and  expense.  In  truth,  this  re- 
to  the  plaintiff  the  same  full  right  of  pugnancy  it  is,  which  created  the  doctrine^ 
discovery  before  the  hearing,  as  he  would  which  at  one  time  was  pushed  so  far,  and 
be  entitled  to,  if  his  right  to  relief  liad  carried  into  such  minute  teclmicality,  vi2.» 
been  admitted  or  proved,  and  the  only  that  the  demurrer  or  plea  was  overruled 
question  between  the  parties  had  been  by  being  coupled  with  an  answer  extend- 
Uie  amount  of  his  demand.  It  cannot,  in  ing  to  the  same  matter  which  was  covered 
my  opinion,  be  denied  that  &  fundamental  by  the  demurrer  or  plea.  This  principle 
principle  is  to  be  found  in  all  the  de-  which,  if  kept  within  proper  limits,  ia 
cisions  on  this  point,  which  is  usually  essential  to  prevent  rules  of  pleading 
thus  stated :  —  that  a  defendant  who  sub-  from  falling  into  inextricable  confhsion» 
outs  to  answer  must  answer  fully.  That  is.  not,  in  any  degree,  affected  or  varied 
is,  that  if  a  prima  facie  case  for  re-  by  the  cases  referred  to  by  Mr.  R.  Palmer,^ 
Uef  be  made  by  a  bill,  calling  for  an  and  of  which  the  case  of  Wedderbum  o. 
answer,  the  defendant  may,  if  the  curcum-  Wedderbum  (2  Keen,  732  n.)  affords  a 
stances  of  the  case  will  permit  it,  bring  good  instance.  In  that  case,  the  defend- 
forward  any  fiu$t  or  series  of  facts,  by  ant  had  sought  by  plea  to  protect  Idm- 
way  of  plea,  to  dispute  the  right  of  the  self  from  answering  questions  relative  to 
plaintiff  to  call  upon  him  to  answer  certlun  partnership  accounts.  The  courts 
either  the  whole  bill  or  some  particular  on  the  argument  of  the  plea,  thought  tliat 
portion  of  it ;  but  that  if  be  be  unable  or  this  question  could  better  be  determined  at 
decline  to  adopt  this  course,  he  must»  tlie  hearing  of  the  cause,  wlten  the  ques- 
technically  and  categorically,  answer  tions  between  the  parties  would  be  better 
every  statement  in  the  bill  to  wliich  he  ia  understood,  and  accordingly  the  court 
interrogated,  which  can  assist  the  phun-  directed  the  plea  to  stand  for  an  answer, 
tiff  in  making  out  his  title  to  relief,  with  liberty  to  the  plaintiff  to  except^ 
'  There  is  no  difieienoe,'  observes  Sir  but  not  so  as  to  call  for  the  accounts  of 
William  Grant,  in  Taylor  v.  Milner  (II  the  partnership  subsequently  to  the  1st 
Yea.  42),  '  whether  the  court  has  de-  of  May,  I80I,  which  was  the  discovery 
tei  .dined  that  the  bill  is  suoh  as  the  sought  to  be  protected  by  the  plea.  Thia 
defendant  must  answer,  or  whether  the  case,  and  the  others  of  the  same  class. 
defendant  has,  by  his  own  conduct,  pre-  corroborate  instead  of  weakening  the 
eluded  himself  from  raising  that  qnes-  distinction  adverted  to.  If  tliis  question 
tk>n.*  The  imporUnce,  as  a  matter  of  couU  have  been  raised  by  the  answer, 
pleading,  of  keeping  distinct  these  sepa*  where  was  the  necessity  of  the  plea,  a 
rate  modes  of  pleading  can  scarcely  be  form  of  pleading  which  could  never  have 
overrated.  To  determine,  on  plea  or  de-  had  any  existence  if  an  answer  would 
murrer,  that  a  defendant  must  answer  equally  well  have  effected  the  same! 
the  bill  or  a  pardcular  portion  of  it,  and  The  decision  of  the  court  shows,  not 
then  to  allow  him.  by  his  answer,  to  con-  that  the  plea  was  not  proper,  or  that  the 


1  Mitf .  Eq.  PI.  by  Jeremy,  810.    See,  however,  Gilb.  Cas.  ha  Chan.  229. 
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tity  of  land  and  value  of  the  tithes.^    Or,  if  a  bill  is  filed  against 
an  executor  by  a  creditor  of  the  testator,  the  executor  must  admit 

lame  point  could  hare  been  raised  bj  (4  Mad.  262),  treats  thia  point  as  settled, 

the  answer,  but  that  in  this  and  in  other  In  the  former  case  Sir  J.  Leach  says, '  A 

cases  of  a  similar  description,  the  court  defendant  cannot  by  answer  deny  the 

was  of  opinion  that  the  benefit  of  the  plaintiflTs  title  and  refuse  to  answer  as  to 

plea  might,  in  the  circumstances  of  those  facts  which  may  be  useful  evidence  in 

cases,    be    safely   and    beneficially   re-  support  of  that  title.    He  cannot  answer 

served  till  the  hearing,  which,  in  truth,  in  part    If  he  answers  at  all,  he  must 

admits  and  confirms  the  distinction  re-  answer  the  whole  of  the  bill ; '  and  so  it 

ferred  to.    It  is  true  that  this  necessity  has,  as  I  believe,  always  been  considered 

of  answering  fully  is  limited  in  one  or  to  be,  till  the  case  of  Adams  v,  Fisher 

two    cases     which    do    not,    however,  arose.    I  am  disposed  also  to  think  that 

weaken  or  destroy  the  principle  estab-  it  was  not  intended  by  Lord  Cottenham 

llshed.    Thus,  a  defendant  is  not  com-  to  carry  his  decision  to  the  extent  it  has 

pellable  to  produce  the  title-deeds  of  his  been  considered  to  corer.    According  to 

property,  unless  where  the  production  of  the  principle  supposed  to  be  established 

them  is  essential  for  the  purpose  of  mak-  by  it,  if  an  executor  should  dispute  the 

ing  out  the  title  of  the  plaintiflT  to  the  right  of  a  legatee  or  the  debt  of  the  cred- 

reUef  he  asks ;  but  this  is  because  in  the  itor  suing  on  behalf  of  himself  and  others, 

other  cases  where,  for  instance,  the  re-  he  might  resist  setting  forth  the  accounts 

covery  of  the  deeds  is  the  relief  sought,  of  the  estate  of  his  testator,  which  is  a 

as  in  the  case  of  redemption,  a  list  or  proposition  at  yariance  with  the  uniform 

description  of  them  is  all  that  the  pkuntiff  and  settled  practice  and  decision  of  the 

can  require  for  the  purposes  of  the  suit  court ;  but  I  am  disposed  to  belieye  that. 

So  also  a  defendant  is  not  bound   to  in  truth,  the  decision  in  Adams  v.  Fisher 

disclose  confidential  communications  be-  was  intended  by  Lord  Cottenham  to  be 

tween  himself  and  his  solicitor ;  but  this  limited  to  vrithholding   the  production 

rests  on  a  different  principle,  and  not  on  only  of  the  documents,  which  could  not 

the  denial  of  the  title  of  the  plaintiff,  but  assist  the  plaintiff  in  making  out  his  title 

on  the  principle  that  the  plaintiff's  right  to  the  relief  he  sought ;  at  least  the  ob- 

to  discovery  does  not  extend  to  a  dis-  serrations  made  by  his  lordship,  respect- 

covery  of  the  numner  in  which  the  de-  ing  the   admission   of  counsel   to   the 

fendant  intends  to  support  his  defence.  question  put  by  the  court,  seems  to  point 

**  It  is  not  my  intention  to  go  through  to  this  result    However  this  may  be, 

the  list  of  authorities  on  this  subject,  the  authorities  which  relate  to  tlie  sub- 

which  are  collected  and  very  ably  com-  ject    were    not    commented    upon    or 

mented  upon  by  Sir  J.  Wigram.    It  is  brought  to  the  attention  of  the  court ; 

sufficient  for  me  to  say  that,  although  and  after  the  most  careful  consideration 

the  earlier  decisions  are  not  decisiye  on  which  I  am  able  to  give  to  this  subject,  I 

this  point,  in  Rowe  i;.  Teed  (15  Yes.  S72),  am  of  opinion  that  if  the  case  of  Adam  r. 

and  Somerville  v.  Mackay  (16  Yes.  882),  Fisher  g^es  beyond  the  point  I  have  last 

Lord  Eldon  expressed  his  opinion  that  a  suggested,  it  is  not  in  accordance  with 

defendant  could  not  answer  as  to  part  of  the  long  line  of  authorities  before  de- 

a  bill  and  refuse  to  answer  the  rest ;  and  cided  in  this  court.    As  I  have  therefore 

Sir  John  Leach,  in  Mazarredo  v.  Mait-  to  choose  between  that  case  and  other 

land  (8  Mad.  66),  and  in  ^—'  v,  Harrison  cases  decided  by  equally  high  authority. 


1  Mitf.  £q.  PI  by  Jeremy,  811 ;  Langham  t;.  ^— ,  Hardres,  ISO. 
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assets,  or  set  forth  an  account,  though  he  denies  the  debt.^  So, 
also,  if  the  bill  be  filed  for  an  account  of  partnership  dealings,  the 
defendant,  although  he  denies  the  partnership,  must  set  forth  the 
accounts.'  (a) 

I  feel  myself  compelled  to  follow  those  ^  Mitf.  Eq.  PI.  by  Jeremy,  311;  Ran- 

which  are,  in  my  opinion,  consistent  with  dal  i;.  Head,  Hardres,  188.    See  Sweet  v. 

the  principles  upon  which  pleadings  in  Yonng,  Ambler,  S68 ;  Shaw  v.  Ching,  11 

equity  can  alone  be  safely  and  clearly  Yes.  804;  Mitf.  Eq.  PI.  by  Jeremy,  810, 

established.    I  am  therefore  of  opinion  311. 

that  these  exceptions  must  be  allowed ;        ^ v,  Harrison,  4  Mad.  262 ;  2  Dan* 

but  in  the  present  state  of  autliorities,  Ch.  Prac.  260;  Mitf.  Eq.  PI.  by  Jeremy, 

I  shall  give  no  costs  on  either  side."]  318,  and  cases  there  cited. 

(a)  But  if  the  defendant,  by  answer,  held  the  answer  sufficient  without  the 
denies  the  plaintiff's  right  to  an  account,  account.  Lord  Loughborough's  views  in 
and  makes  admissions  which  are  suffl-  favor  of  the  latter  ruling  were  strongly 
dent  for  the  purposes  of  the  suit  up  to  expressed  in  Marquis  of  Donegal  v, 
and  including  the  decree,  he  will  not  be  Stewart,  3  Yes.  446,  and  Phelips  v. 
required  to  give,  by  answer,  further  Carey,  4  Yes.  107.  The  Court  of  Ex- 
accounts.  Lockett  r.  Lockett,  L  R.  4  chequer,  on  its  equity  side,  has  always 
Ch.  886b  ruled  m  the  same  way.    Randal  v.  Head, 

Upon  the  vexed  question  whether,  Hardres,  188 ;  Sweet  v.  Young,  Ambler, 
upon  a  bill  for  an  account,  a  defendant,  863 ;  Jacobs  v,  Goodman,  2  Cox,  282,  and  8 
who  does  not  demur  or  plead  to  the  bill,  Bro.  C.  C.  488,  note ;  John  v.  Dude,  18 
but  denies,  by  answer,  the  pUintiflTs  Price,  682.  And  the  inclination  of  Chan- 
right  to  an  account,  is  yet  required  to  cellor  Kent,  upon  a  review  of  the  au- 
give  the  account,  an  admirable  criti-  thorities,  was  in  the  same  direction, 
cal  review  of  the  authorities  will  be  Phillips  v.  Prevost,  4  Johns.  Ch.  206. 
found  in  French  v.  Rainey,  2  Tenn.  Ch.  The  question  came  before  Lord  Eldon  on 
640.  In  that  case  Chancellor  Cooper  several  occasions,  who,  while  he  hesi- 
said  :  "  When  we  come  to  the  direct  tated  to  overrule  the  current  of  decisions 
question,  whether  a  defendant  who  de-  then  prevailing,  indicate  a  leaning  to 
nies  by  answer  the  complainant's  right  the  contrary  doctrine.  Shaw  v.  Ching, 
to  an  account,  is  nevertheless  required  to  11  Yes.  288,  and  Rowe  v.  Teed,  16  Yes. 
give  the  account  called  for,  the  decisions  876.  These  doubts  of  their  great  chief 
are  equally  conflicting.  Lord  Maccles-  were  made  certainties  by  Sir  John  Leach, 
field  lield,  in  Stephens  v.  Stephens,  dted  in  Mazarredo  v.  Maitland,  8  Mad.  72 ; 
in  2  Sel.  Cas.  61,  that  he  must  discover ;  and  by  Lord  Manners,  in  Leonard  v. 
while  Lord  Hardwicke,  in  Gethin  o.Oale,  Leonard,  2  Ball  &  B.  328.  The  conflict 
cited  Ambler,  368,  reached  the  opposite  was,  however,  again  renewed  by  Lord 
conclusion.  And  Lord  Thuriow,  in  Shep-  Cottenham,  in  Adams  v,  Fisher,  8  Myl. 
herd  v.  Roberts,  8  Bro.  C.  C.  289,  which  &  Cr.  626,  a  decision  tending  towards  the 
was  a  bill  for  a  partnership  account  where  earlier  cases ;  and  by  Lord  Lyndhurst,  in 
the  defendant  denied  the  partnership,  Lancaster  v.  Evors,  1  Ph.  849,  expressing 
held,  first,  that  the  defendant  must  give  himself  strongly  the  other  way.  These 
the  accounts  called  for,  but  afterwards,  cases  were  followed  by  Swinbome  v, 
as  we  learn  from  Lord  Loughborough,  in  Nelson,  16  Beav.  416,  in  which  Lord 
Jerrard  v.  Saunders,  2  Yes.  Jr.  467,  and  Romilly,  master  of  the  rolls,  c^ssents 
fk^m  a  note  of  the  editor  to  Hall  v.  Noyes,  from  the  ruling  in  Adams  v.  Fisher,  and, 
8  Bra  C.  C.  483,  reversed  himself,  and  upon  a  review  of  the  authorities,  lays 
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§  852  h.  But  where  the  defendant  sets  up  a  title  in  himself,  ap> 
parently  good,  and  which  the  plaintiff  mast  remove  to  found  his 

down  the  doctrine  broadly,  that  a  de>  tion  of  right  was  first  adjudged.  Lord 
fendant  who  submits  to  answer  must  Romillj  adhered  to  his  previous  rulings 
answer  Mly,  and  cannot  escape  by  deny-  ia  Great  Luxembosrg  Railway  Co.  b. 
ing  the  complainant's  title.  The  bill  was  Magnay,  28  fieav.  646 ;  Beade  o.  Wood- 
for  tlie  infringement  of  a  patent,  and  rooflfe,24BcaT.421 ;  and  Howe  v.  McKer* 
called  for  an  account  of  all  articles  mana-  nan,  90  Bear.  647.  In  the  last  of  these 
factured  and  sold  by  the  defendant  under  easea,  howeTer,  tke  defendant  seems  to 
a -particular  name,  the  quantities  thereof,  baye  admitted  the  equity  of  the  bill,  and 
the  names  and  addresses  of  the  persons  in  the  second,  his  lordship  refers  to  the 
to  whom  sold,  and  the  prices.  The  de-  appeals  in  tbe  previous  cases,  the  result 
fendants  denied  all  infringement,  and  of  which  was,  he  thinks,  rather  to  con- 
yet,  upon  exceptions,  were  required  to  firm  than  shake  his  rulings,  and  under- 
answer  these  sweepuig  interrogatories,  takes  to  qualify  tiie  oppressive  operation 
The  master  of  the  rolls  reiterated  his  of  these  rulings.  '  If,'  he  says, '  I  see  that 
rulings  in  Clegg  v.  Edmonson,  22  Beav.  subatantlal  information  is  given,  though 
126,  where  accounts  were  called  for  upon  not  strictly  and  technically,  I  have  al- 
the  ground  of  a  partnership,  and  tlie  ways  discouraged  exoeptions.'  Afid  in 
partnership  was  denied.  Both  of  these  de-  answer  to  tiie  objection  of  the  diflculty 
cisions  were  appealed  from,  and  the  result  of  giving  the  discovery  asked,  which  waa 
is  thus  told  by  Lord  Selbome,  in  deliver-  seardiing  and  minute,  he  added  :  '  If  I 
ing  the  opinion  of  the  court  in  Elmer  v.  find  that  the  defendant  has  given  a  anb- 
Creasy,  L.  R.  9  Ch.  78:  *What  really  stantial  answer,  I  shall  not  reqniie  of 
happened  in  the  Oonrt  of  Appeal  was  that  him  a  minute  and  vexatious  discovery.' 
the  lords  justices  succeeded  in  putting  The  question  was  considered  by  the 
pressure  upon  the  parties  so  as  to  obtain  Court  of  Appeals  in  Elmer  v.  Creasy, 
their  consent  to  reasonable  terms  for  L.  R.  9  Ch.  69,  and  the  opinion  expressed 
expediting  the  hearing,  including  such  arguemdo  by  the  lord  chancellor  that  the 
admissions  for  the  purposes  of  that  hear-  rule  that  discovery,  even  if  consequential 
ing  as  their  lordships  thought  suAdent ;  on  partKular  relief,  could  only  be  limited 
and  upon  those  terms  the  exceptions,  or  by  demurrer  or  plea, '  was  in  fBCt  estab- 
the  appeals  from  the  orders  allowing  lished  both  on  technical  grounds  and  also 
them  (I  am  not  sure  which,  for  these  because  a  frill  discovery  of  the  details  of 
cases  upon  appeal  are  not  reported),  the  account  might,  in  some  cases,  enable 
were  ordered  to  stand  over  till  the  hear-  a  plaintiff  to  take  an  immediate  and  final 
ing.  Vice-chancellor  Wood,  in  De  La  Rue  decree  at  the  hearing;  and  becadse,  if 
V.  Dickinson,  8  Kay  &  J.  888  (an  exactly  the  discovery  were  postponed  till  a  later 
similar  case  to  Swinbome  u  Nelson),  stage,  the  plaintiff  might  run  the  risk  of 
thought  himself  warranted  by  those  losing  it  altogether,  by  death  or  other 
precedents  in  making  an  adverse  order —  intervening  accidents.'  The  particular 
that  exceptions  for  insufficiency  should  case  was,  however,  a  redemption  suit  in 
stand  over  to  the  hearing/  In  other  which  the  defendant  admitted  the  com- 
words,  to  avoid  the  enforcement  of  a  plainant's  right  to  relief,  and  only  ob- 
supposed  general  rule  which  was  found  jected  to  givingthe  details  of  the  account 
to  work  harshly  in  the  particular  cases,  at  that  stage  of  the  cause.  Tlie  oowrt, 
the  lords  justices  'put  pressure  on  the  citing  Reade  r.  Woodrooffe,  add: 'We  are 
parties,'  whatever  that  may  mean,  by  not  now  called  upon  to  determine  whether 
which  they  were  mildly  constrained  to  the  defendant  must,  in  answer  to  these 
postpone  their  demands  until  the  qvea-  interrogatories,  set  forth  as  fuU  and  de- 
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own  title,  the  defendant  is  not  generally  compelled  to  make  any 
discovery  not  material  to  the  trial  of  the  question  of  title.^  Thus, 
where  a  testator  devised  his  real  estate  to  his  nephew  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail,  with  reversion  to  his 
right  heirs,  and  made  his  nephew  executor  and  residuary  legatee 
of  his  will,  and  on  the  death  of  the  nephew  his  son  entered  as  ten- 
ant in  tail  under  the  will ;  upon  a  bill  filed  by  the  heir-at-law  of 
the  testator,  insisting  that  the  son  was  illegitimate,  that  the  limi- 
tations in  the  will  were  therefore  spent,  and  the  plaintiff  became 
entitled,  as  heir  to  the  real  estate,  and  praying  an  account  of  the 
personal  estate,  and  application  in  discharge  of  debts  and  encum- 
brances on  the  real  estate,  the  defendants  against  whom  the  ac« 

^  Mitf.  £q.  PL  by  Jeremj,  811. 

tailed  a  f  tatement  of  all  the  items  of  the  daring  the  same  month,  and  reported  in 
account  as  he  might  be  obliged  to  give  the  same  volumei  p.  876,  the  court  re- 
nnder  a  decree  for  redemption.  The  fused  to  require  the  defendant,  whom  the 
oonrt  may  be  trusted  to  exercise  a  proper  bill  sought  to  charge  as  the  complainant's 
control  over  any  attempt  on  the  plain-  agent,  and  who  by  answer  denied  the 
tiff's  part  to  press  for  such  minuteness  of  agency,  to  give  the  discovery  of  accounts 
discovery  as  would  be  either  vexations  called  for  by  the  bill.  '  The  question,' 
or  tmreasonable)  as,  indeed,  it  can  do  in  says  the  court, '  is  whether  the  relation 
crrery  case  in  which  it  is  satisfied  that  of  principal  and  agent  existed  between 
any  kind  of  discovery  is  required  vexa-  the  parties.  .  .  .  This  is  exactly  one  of 
tiously  or  oppressively.'  Another  para-  those  cases  referred  to  by  the  Lord 
graph  of  this  opinion  is  highly  suggestive :  Chancellor,  in  Elmer  v.  Creasy,  where 
'  The  principle,'  it  says,  '  expressed  hi  the  court  may  be  trusted  to  exercise  a 
Sir  James  Wigram's  first  proposition  proper  control  over  any  attempt  on  the 
( Wlgram  on  Discovery,  §  25),  that "  the  plaintiff's  part  to  press  for  discovery 
right  of  a  plaintiff  to  discovery  is  in  all  which  would  be  vexatious  or  unreason- 
cases  confined  to  the  question  or  ques-  able.'  Nevertheless,  it  nmst  be  frankly 
tions  in  the  cause,  which,  according  to  conceded,  the  line  of  distinction  is  not 
the  pleadings  and  practice  of  the  courts,  very  obvious,  and  the  result  of  the  au- 
Is  or  are  about  to  come  on  for  trial/'  thorities  seems  to  be  that  the  whole  mat- 
might  indeed  liave  seemed  to  justify  the  ter  is  left  to  the  discretion  of  the  court, 
postponement,  until  after  the  decree,  of  But  to  use  the  Words  of  Sir  James 
all  discovery  as  to  items  of  account,  Wigram,  in  the  work  quoted  by  the 
concerning  which  no  special  relief  was  lord  chancellor,  in  Elmer  v.  Creasy, 
prayed ;  especially  if  Lord  Gilford  was  '  the  practice  which  leaves  to  a  judge  the 
right  in  refusing  (as  he  did  in  Law  v.  decision  of  a  cause  according  to  a  dis- 
Hunter,  1  Russ.  100,  and  Walker  r.  cretion  not  reduced  to  rule,  is  in  prin- 
Woodward,  1  Russ.  107)  to  receive  at  the  ciple  a  denial  of  the  suitor's  right.'  1  am 
hearing,  or  to  enter  in  the  decree  as  read,  loth  to  rely  upon  precedents  which  lead 
evidence  as  to  such  items.'  In  Saull  v.  to  such  an  unsatisfactory  conclusion." 
Browne,  L.  R.  9  Ch.  804,  the  doctrine  of  See  also,  upon  this  qneetion,  Langdell, 
Elmer  v.  Creasy,  with  its  qnatrfioations  Eq.  PI.  §  70  ef  m^.  And  see  Post,  §  866, 
as  therein  expressed,  was  followed.  But  note  (a). 
In  Great  Western  CoUieiy  Co.  v.  Tucker, 
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count  was  soaght  insisted  on  the  title  of  the  son  as  tenant  in  tail 
under  the  will,  and  that  they  were  not  bound  to  discover  the  per- 
sonal estate  until  the  plaintifE  had  established  his  title.  Excep- 
tions having  been  taken  to  the  answer,  and  allowed  by  the  master, 
on  exceptions  to  his  report,  the  exceptions  to  the  answer  were 
overruled;  the  court  distinguishing  this  case,  which  showed  a 
prima  facie  title  in  the  defendant,  the  son  of  the  nephew,  from  a 
mere  denial  of  the  plaintiff's  title.^  So,  when  the  bill  claimed  the 
tithe  of  rabbits  on  an  alleged  custom,  and  the  defendant  denied 
the  custom,  it  was  determined  that  the  defendant  was  not  bound 
to  set  forth  an  account  of  the  rabbits  alleged  to  be  tithable ;  ^  smd 
a  like  determination  was  made  upon  a  claim  of  wharfage,  against 
common  right,  the  title  not  having  been  established  at  law.^  But 
where  a  discovery  is  in  any  degree  connected  with  the  title,  it 
should  seem  that  a  defendant  cannot  protect  himself  by  answer 
from  making  the  discovery ;  and  in  the  case  of  an  account  required, 
wholly  independent  of  the  title,  the  court  has  declined  laying 
down  any  general  rule,^  deciding  ordinarily  upon  the  circumstan- 
ces of  the  particular  case.'^ 

§  853.  The  answer  should,  in  general,  also  be  full  to  all  the  in- 
terrogatories, founded  on  the  matters  charged  in  the  bill,  unless, 
indeed,  they  are  clearly  immaterial.^  (a)  And  one  test  of  mate- 
riality is  to  ascertain,  whether,  if  the  defendant  should  answer  in 
the  affirmative,  the  admission  would  be  of  any  use  to  the  plaintiff 
in  the  cause,  either  to  assist  his  equity,  or  to  advance  his  claim  to 
i-elief.     In  other  words,  to  ascertain,  whether  the  discovery  of  the 

1  Ibid.    Gethin  v.  Gale,  cited  11  Ves.  that  anj  such  distinction,  as  is  here  su^ 

S04,  and  Ambler,  364.    See  also  Gunn  gested,  has  been  recognised  in  the  more 

V.  Prior,  cited  11  Ves.  Jr.  291 ;  s.  c.  2  recent  cases,  and  that  Ovey  v.  Leighton, 

Dick.  657  ;  1  Cox,  197.  2  Sim.  &  Stu.  284,  where  tlie  court  held 

^  Mitf .  £q.  PI.  bjr  Jeremy,  812 ;  Ran-  that  a  purchaser  for  a  raluable  considera- 

dal  t*.  Head,  Hardres,  1S8 ;  8.  c.  1  Eq.  tion,  not  protecting  himself  by  plea,  must 

Abr.  85.  answer  fully,  affords  a  direct  authority 

s  Mitf.  £q.  PI.  by  Jeremy,  812 ;  North-  to  the  contrary.    2  Dan.  Ch.  Prac.  251 ; 

leigh  V.  Luscombe,  Ambler,  612.  Ante,  §  848. 

4  Mitf.  Eq.  PI.  by  Jeremy,  812 ;  Hall         "  Kuypers  v.  Heformed  Dutch  Clmrch, 

V.  Noyes,  8  Bro.  Ch.  488.  6  Paige,  670,  578 ;  [Jodrell  v.  Slaney,  10 

6  Mitf.  Eq.  PI.  811,  812.    Mr.  Daniell  Bear.  225 ;  Brunswick  v.  Cambridge,  12 

has  remarked,  that  it  does  not  appear,  Bear.  279.] 

(a)  By  the  more  recent  practice  in  bill,  if  the  plaintiff  has  no  knowledge  on 

England,  a  defendant  is  required  to  an-  which  to  found  such  allegation.    Marsh 

swer  an  interrogatory  which  is  pertinent  v.  Keith,  1  Drew*  &  Sm.  842 ;  Hudson  v. 

to  the  case  made  by  the  bill,  though  not  Grenfell,  8  Giff.  888;  M'Garel  v.  Moon, 

founded  on  any  specific  allegation  in  the  H  R.  10  Eq.  22. 
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matters  charged  is  necessary  to  ascertain  facts  material  to  the 
merits  of  the  plaintifTs  case,  and  to  enable  him  to  obtain  a  decree.^ 
If  it  is,  it  mnst  be  answered,  for  it  is  material ;  if  not,  it  is  imma- 
terial, and  need  not  be  answered.^ 

§  858  a.  We  haye  already  seen,'  that  where  a  discovery  would 
be  immaterial  to  enable  the  plaintiff  to  obtain  the  decree,  which 
he  seeks,  it  affords  one  of  the  grounds  of  exception  to  the  rule, 
that  a  defendant,  who  submits  to  answer  the  bill,  must  answer  it 
fully.  It  may  not  be  useless,  however,  in  addition  to  the  cases 
already  referred  to  upon  this  subject,  to  refer  to  one  or  two  cases, 
where  the  point  as  to  the  defendant's  right  to  exempt  himself  from 
answering,  as  to  such  parts  of  the  bill,  has  been  recognized  by  the 
court  upon  exceptions.  Thus  where  a  bill  was  filed  by  a  person 
claiming  under  the  limitations  of  a  settlement,  to  set  aside  an 

^  Mitf.  £q.  PL  by  Jeremy,  806 ;  Agar  swer,  there  maj  be  a*  great  number  of 

o.  Regent's  Canal  Co.  Cooper,  212 ;  Ante,  cases  put,  I  think,  wliere  questions  might 

§  846 ;  IBeaU  v.  Blake,  10  Ga.  460.]  be  found,  some  of  which  it  might  be  use- 

>  Oreslej  on  Eyid.  17, 18,  20 ;  2  Dan.  ful  to  the  plaintiff  to  hare  had  answered, 
Ch.  Prac  246-248 ;  Hirst  v.  Peirse,  4  even  in  those  cases,  where  they  would 
Price,  889 ;  and  see  Bally  v.  Kenrick,  18  not  be  evidence  against  any  person,  ez- 
Price,  291;  Bally  v.  Williams,  McCl.  cept  the  party  himself;  as  where  they 
ib  T.  884 ;  Hare  on  Discovery,  160-162 ;  might  be  extremely  useful  In  extracting 
Id.  298 ;  Report  of  Chancery  Commis*  evidence  from  other  parties.  The  gen- 
sioners,  March,  1826,  Appendix,  pp.  2,  8.  eral  rule,  I  conceive  to  be,  tliat  he  is 
Mr.  Bell,  in  his  evidence  before  the  bound  to  answer  every  question,  that  Is 
Chancery  Commissioners,  speaka  of  the  asked  him,  without  reference  to  whether 
practice  thus :  "  In  reapeet  of  the  imma-  It  is,  or  is  not,  material.  The  court  would 
teiiality  it  is  very  difficult  to  draw  a  probably  take  care  that  that  rule  was 
line,  as  to  what  is  material,  and  what  is  not  applied  in  such  a  way  as  to  be  op- 
immaterial.  A  case  very  frequently  oc-  pressive  to  the  parties."  Rep.  of  Chan, 
curs,  that  a  clerk,  in  the  Interrogatory  Comm.  App'x,  8,  Q.  21, 22 ;  and  see  Q. 
part  of  the  bill,  has  not  distinguished  be-  28,  88,  &c.  See  Agar  v.  Regent's  Canal 
tween  what  interrogatories  belong  to  one  Co.  Cooper,  212;  Jones  v.  Wiggins,  2  Y. 
individual,  and  what  belong  to  another ;  ft  Jer.  885 ;  and  see  Gresley  on  Evid.  17, 
that  he  has  gone  through,  and  interro-  18,  note  (^).  The  recent  rules  in  the 
gated  a  trustee  with  exactly  the  same  Engliah  Chancery,  1841,  Rules  16-19, 
particularity,  as  he  has  one  of  the  mate-  have  modified  the  former  practice,  and 
rial  defendants  In  the  cause.  Any  gen-  the  defendant  need  not  now  answer  any 
tleman,  who  saw  that,  would  not  think  statement  or  charge  In  the  bill,  unless 
it  necessary  to  go  through  the  whole  specially  and  particularly  interrogated 
minutise  of  tlie  case  in  the  trustee's  an-  thereto.  These  rules  have  been  adopted 
•wer ;  but  would  probably  put  in  a  short  by  the  Supreme  Court  of  the  United 
answer,  that  he  was  trustee  under  such  States.  See  Rules  In  Equity  of  the  So- 
a  deed,  and  that  he  has  or  has  not  acted  preme  Court  of  the  United  States,  Janu- 
under  that  trust,  and  is  perfectly  willing  ary  Term,  1842,  Rules  40-42 ;  Ante, 
to  act  as  tlie  court  shall  direct.  But,  if  §  86. 
there  are  exceptions  taken  to  tliat  an-        *  Ante,  §  846. 

42 
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appointment  by  which  his  title  was  defeated,  on  the  ground  of 
fraud,  and  upon  an  answer  having  been  put  in  denying  the  fraud, 
the  plaintiff  amended  his  bill,  by  inserting  certain  inquiries  as 
to  the  manner  in  which  the  appointment  was  attested,  in  order  to 
show  that  it  was  not  executed  in  the  manner  required  by  the  set- 
tlement. To  these  inquiries,  the  defendant,  by  his  answer,  de- 
clined answering,  and  upon  the  question  coming  before  the  court, 
upon  exceptions  to  the  master's  report,  the  vice-chancellor  held, 
that  the  defendant  was  not  bound  to  answer  the  interrogatories  in 
the  amended  bill,  because,  the  plaintiff  having  by  his  bill  set  up  a 
case  of  fraud,  the  fact,  whether  the  appointment  was  executed  in 
conformity  with  the  power  or  not,  was  immaterial  to  the  case  so 
set  up.^  The  same  principle  was  also  acted  upon  in  another  case,' 
where  an  information  alleged,  that  certain  sums  had  been  vested 
in  the  defendants  for  certain  charitable  purposes,  and  that  the  de- 
fendants had  misapplied  those  sums,  and  also  stated  generally,  that 
other  sums  were  vested  in  the  defendants  upon  the  like  trusts,  but 
did  not  charge  any  application,  or  breach  of  trust  respecting  them. 
Upon  the  question  coming  before  the  court  upon  exceptions,  it  was 
held,  that  the  defendants  were  not  bound  to  answer  such  a  general 
statement,  because,  although  it  was  averred  in  the  bill,  that  the 
company  had  in  their  hands  other  funds  than  those,  respecting 
which  they  were  charged  with  having  committed  a  breach  of  trust, 
there  was  no  allegation,  that  there  had  been  any  misapplication 
of  them,  so  that  there  could  be  no  relief  respecting  thera.^  It  is 
in  application  of  the  same  principle,  that  the  court  holds,  that 
where  a  bill  is  filed  by  a  creditor  or  legatee,  or  other  person  claim- 
ing a  definite  sum  out  of  the  personal  estate  of  a  deceased  person 
against  an  executor  or  administrator,  if  the  defendant  admits  assets 
in  hb  hands  sufficient  to  answer  the  plaintiff's  demands,  he  need 
not  set  out  an  account  of  the  estate,^  because  the  admission  by  the 
defendant,  that  he  has  assets  in  his  hands  to  answer  the  plaintiff's 
demands,  is  sufficient  to  give  the  plaintiff  all  the  decree  he  can  re- 
quire, so  that  any  discovery  as  to  the  particular  assets,  &c.,  would 
be  useless  and  irrelevant.^  (a) 

1  2  Dan.  Ch.  Prac.  251 ;  Codrington        *  Ibid. 
0.  Codrington,  8  Sim.  619.  *  Agar  v.  Regent's  Canal  Co.  Cooper, 

*  Attornej  General  v.  Merchant  Tai-  215;  2  Dan.  Ch.  Prac.  252,  253. 
lors'  Co.  5  §inL  828;  2  Dan.  Ch.  Prac.         &  PuUen  v.  Smith,  5  Yes.  21 ;  2  Dan. 

251.  Ch.  Prac.  251-253. 

(a)  See  Ante,  §  862  a,  note  (a) ;  PoBt,  J  866,  note  (a) ;  Thompson  v.  Dunn,  L.  R. 
6  Ch.  678 ;  LangdeU,  Eq.  Pi.  f  78. 
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§  853  h.  It  may  also  be  observed,  that  the  court  will  not,  in  gen- 
eral, allow  the  circumstance  of  a  plaintiff's  having  a  claim  upon  a 
defendant,  to  be  used  for  the  purpose  of  enabling  such  plaintiff  to 
investigate  all  the  private  affairs  of  such  defendant.^  (a)  Thus,  a 
vendor,  in  a  bill  for  a  specific  performance,  cannot  interrogate  the 
vendee  as  to  his  property ; '  such  an  inquisition  into  the  circum- 
stances of  a  defendant  would  not  be  permitted,  even  though  the 
bill  should  charge  that  the  defendant  was  insolvent.^  In  order  to 
entitle  a  plaintiff  to  an  answer  to  such  an  inquiry,  he  must  show 
some  specific  lien  upon  the  defendant's  property,  and  pray  some 
relief  respecting  it ;  ^  and  even  then  the  court  will  not  compel  the 
defendant  to  make  such  discovery,  where  the  interest,  which  the 
plaintiff  may  have  in  it,  is  very  remote  in  its  bearings  upon  the 
real  point  in  issue,  and  would  be  an  oppressive  inquisition.^ 

§  858  c.  Another  observation  is  important  to  be  borne  in  mind 
in  considering  this  subject  of  materiality  or  immateriality  in  an- 
swering the  all^ations  in  the  bill,  and  that  is,  that  a  discovery 
may  be  material  to  the  plaintiff's  general  case,  if  made  by  some 
of  the  defendants,  which  would  be  wholly  irrelevant,  if  made  by 
another ;  in  such  cases,  also,  the  defendant,  from  whom  the  dis- 
covery would  be  immaterial,  is  not  obliged  to  make  it.^  A  defend- 
ant is,  in  fact,  only  obliged  to  answer  to  so  much  of  the  plaintiff's 
bill  as  is  necessary  to  enable  the  plaintiff  to  obtain  a  complete  de- 
cree against  him  individually.  Defendants  in  equity  are  frequently 
formal  parties,  and  are  introduced  for  the  purpose  of  bringing 
before  the  court  all  persons  who  have  an  interest  in  the  subject  in 
dispute ;  and  although  in  practice  it  is  very  common  for  each  party 
to  answer  every  part  of  the  bill,  it  is  often  unnecessary.^  Thus,  a 
trustee,  or  encumbrancer,  or  heir-at-law,  need  only  answer  so  much 
of  the  bill  as  applies  to  him.^  The  propriety  of  this  distinction 
is  obvious,  when  the  nature  of  a  bill  in  equity  is  considered,  namely, 
that  although  it  is  a  suit  combining  several  parties  for  the  purpose 

1  2  Dan.  Ch.  Prac.  2&8.  ThrelfitU,  2  Sim.  ft  Stu.  190.    See  also 

s  Francis  v.  Wigzell,  1  ICad.  268.  Janaon  v.  Solarte,  2  T.  ft  Coll.  182;  2 

s  See  Small  v.  Attwood,  aa  reported  Dan.  Ch.  Prac.  268. 
in  Wigram  on  Discoyeiy,  74.  *  2  Dan.  Ch.  Prac.  268. 

«  Frands  v.  Wigzell,  1  Mad.  268;  2        ?  Hare  on  Discovery,  100;  2  Dan.  Ch. 

Dan.  Ch.  Prac.  268.  Prac.  268. 

*  Wig^ram  on  Disoorery,  72 ;  Dob  San-        ^  Agar  v,  Begent's  Canal  Co.  Cooper, 

toa  V.  Frietas,  cited  ibid.;  Webster  v.  216. 

(a)  See  Ante,  1862  a,  note  (a) ;  Post,  J  866,  note  (a) ;  Great  Western  Colliery 
Co.  V.  Tucker,  L.  R.  9  Ch.  876. 
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of  obtaining  an  object,  in  which  they  are  all  in  some  manner  inter- 
ested, yet  the  snit  is  distinct  as  against  each  defendant;  each  de- 
fendant, therefore  is  liable  only,  so  far  as  the  bill  prays  relief 
against  him,  and  his  defence  may  therefore  be  applicable  to  that 
part  of  the  case  only.^  But,  although  there  is  no  donbt  of  the  ex- 
istence of  the  rule,  that  a  defendant  is  not  bonnd  to  answer  the 
plaintiffs  bill  further  than  is  necessary  to  enable  the  plaintiff  to 
obtain  a  complete  decree  against  himself,  it  is  not  always  easy  to 
apply  this  rule  to  practice.  It  is,  in  fact,  so  difficult  to  draw  a 
line  as  to  what  is  material  and  what  is  immaterial,  that  it  is  often 
a  task  of  great  difficulty  and  responsibility,  on  the  part  of  the  de- 
fendant or  his  professional  adviser,  to  select  the  portion  of  the  bill 
which  it  is  incumbent  upon  him  to  answer.^ 

§  854.  In  general,  if  a  fact  is  charged,  which  is  within  the  de- 
fendant's own  knowledge,  as  if  it  is  done  by  himself,  he  must  an- 
swer positively,  and  not  to  his  remembrance  or  belief,  at  least  if 
it  is  stated  to  have  happened  within  six  years  before.^  But  as  to 
the  facts,  which  have  not  happened  within  his  own  knowledge, 
he  must  answer  as  to  his  information  and  belief,  and  not  to  his 
information  merely,  without  stating  any  belief,  either  one  way  or 
the  other.^  As  to  recent  facts,  however,  within  his  own  knowl- 
edge, he  must  answer  positively,  and  not  on  belief,  although  not 
so  as  to  the  result  of  a  conversation.^    There  is  great  practical 

1  Wigram  on  Discorery,  70.  called  on  to  answer  a  part  of  the  case, 

'  Hare  on  Diicorery,  161 ;  2  Dan.  Ch.  which,  though  not  impertinent,  had  no 

Prac.  253,  254.     Mr.  Bell,  in  his  eyi-  reference  to  him  ;  it  would  not,  on  ezoep- 

dence  befbre  the  Chancery  Commission-  tions,  compel  the  defendants  to  answer 

ers,  speaking  on  this  point,  said :  "  Ereiy  that  part ;  but  if  there  can  be  any  doubt, 

interrogatory  must  be  founded  on  the  whether  the  answer  may  or  may  not  be 

allegation  of  the  bill ;  if  the  allegation  material  the  defendant  must  answer.    It 

is  irreleyant  to  the  matter  in  question,  is  in  this  sense  that  I  expressed  myself, 

it  must  be  expunged  for  impertinence;  that  the  defendant  is  bound  to  answer, 

otherwise  it  is,  prima  facie,  taken  as  rele-  whether  the  question  is  material  or  not ; 

rant,  and   the   defendant  is  therefore  as  the  materiality  or  immateriality  is  not 

bound  to  answer  every  allegation  bear-  a  matter  of  argument,  inasmuch  as,  if  it 

ing  on  his  part  of  the  case,  whether  he  admits  of  a  doubt,  he  ought  to  answer.** 

thinks  it  material  or  not.    The  court  is  See  Report  of  Chancery  Commisdooers, 

to  judge,  in  case  of  doubt,  whether  the  1826,  App'x,  A.  9. 
allegation  applies  to  his  part  of  the  case ;         '  Cooper,  Eq.  Fl.  814 ;  2  Dan.  Ch. 

and  if  a  court  was  to  see  that  a  defend-  Prac  257  ;  [Carey  r.  Jones,  8  Ga.  616.] 
ant,  by  accident,  or  to  save  expense  (the         *  Post,  }  855,  855  a. 
passages  being  short),  had  not  referred         *  Cooper,  Eq.  PI.  814 ;  Mitf.  Eq.  PL 

the  bill  foi  impertinence,  but  the  matters  by  Jeremy,  809,  810;  HaU  o.  Wood,  1 

were  wholly  immaterial,  or  that  he  was  Paige,  404 ;  Utica  Ins.  Co.  v.  Lynch, 
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difficulty  on  this  Iiead ;  for  although  the  anawer  must  meet,  in 
aome  way  or  other,  every  statement  in  the  bill,  and  the  defendant 
is  required  to  speak  ^^  to  the  best  of  his  knowledge,  remembrance, 
information,  and  belief ; "  ^  yet  there  will  be  partial  admissions  and 
denials  of  every  shade  and  character ;  some  delivered  in  terms  of 
uncertainty ;  some  mixed  up  with  explanatory  or  qualifying  cir^ 
cumstances ;  and  some  very  loose  and  general  in  their  language 
and  import.^ 

§  855.  It  is  with  a  view  to  meet  this  difficulty,  that  Lord  Clar- 
endon's Order  was  made,  declaring,  that  an  answer  to  a  matter, 

8  Paige,  210;  Brooks  v.  Bjnm,  1  Story,  And  bo,  where  an  answer  was  in  this 

296;    Ejttredge   o.  Claremont  Bank,  8  form:  'And  this  defendant  farther  an- 

Story,  590 ;  Post,  }  855  «,  86S  6.  swering  saith,  it  may  be  true  for  any 

^  Ante,  t  845,  note.  thing  he  knows  to  tlie  contrary,  that,' 

>  Gresley  on  Eyid.  20 ;  Post,  J  868  6.  &c.,  and  after  going  through  the  several 

Mr.  Daniel!,  speaking  on  this  sulject,  statements,  it  concluded  thus :  '  But  this 

says :  "  A  defendant  must  answer '  as  to  defendant  is  an  utter  stranger  to  all  and 

his  knowledge,  remembrance,  informa-  every  such  matters,  and  cannot  form  any 

tion,  and  belief.'    And,  in  general,  if  a  belief  concerning  them ; '  Sir  J.  Leach, 

fact  is  charged,  which  is  in  the  defend-  V.  C.  was  of  opinion,  that  the  defendant, 

ant's  own  knowledge,  as  if  done  by  him-  in  stating  himself  to  be  an  utter  stranger 

lel^  he  must  answer  positively,  and  not  to  all  and  every  the  matters  in  que»> 

to  his  remembrance  or  belief  only,  if  it  tion,  did  answer  as  to  his  information, 

is  stated  to  have  happened  within  seven  and  did,  in  effect,  deny  that  he  had  any 

years  before.    It  seems,  however,  that  information  concerning  them.    It  may 

where  a  special  caose  is  shown,  so  posi-  be  collected  flrom  the  above  case,  that 

tive  an  answer  may  be  dispensed  with,  a  defendant  cannot,  by  merely  saying. 

And  in  Hall  v.  Bodley  (1  Vem.  470),  it  is  '  that  a  matter  may  be  true  for  any  thing 

said,  that  a  defendant  having  sworn  in  he  knows  to  the  contrary,'  avoid  stating 

bis  answer,  that  he  had  received  no  more  what  his  recollection,  information,  or  be- 

than  a  certain  sum,  to  his  remembrance,  lief,  with  reference  to  it  is,  or  saying, 

it  was  allowed  to  be  a  good  answer.    As  that  he  has  no  recollection  or  informa- 

lo  facts  which  have  not  happened  wlthm  tion,  or  that  be  cannot  form  any  belief 

his  own  knowledge,  the  defendant  must  at  all  concerning  it,  either  in  these  words 

answer  as  to  his  information  and  belief,  or  in  equivalent  expressions."    2  Dan. 

and  not  as  to  his  information  merely,  with-  Ch.  Prac.  256,  257 ;  Amhurst  v.  King,  2 

out  stating  any  belief  either  one  way  or  Sim.  &  Stu.  188 ;  Post,  J  856,  868  6. 

the  other.    It  is  not,  however,  necessary  [It  is  not  necessary  that  the  defendant 

to  make  use  of  the  precise  words  '  as  to  should  say  in  so  many  words,  that  he 

bis  infonnation  and  belief,'  the  defend-  has  no  knowledge,  information,  or  belief, 

ant  may  make  use  of  any  expressions,  in  relation  to  the  charge  on  the  bill ;  it  is 

which  are  tantamount  to  them :  thus,  to  sufficient,  if  he  use  any  other  expression, 

say,  that  the  defendant  cannot  answer  which  in  substance  necessarily  amounts 

to  facts  inquired  after,  as  to  liis  belief  or  to  the  same  thing.    King  v.  Ray,  11 

otherwise,  is  generally  considered  a  suf-  Paige,  235.    And  see  Jones  v.  Wiggins, 

ilcient  denial;   for  although  the  word  2  T.  &  Jer.  885;  Morris  v.  Parker,  8 

'  information '  is  not  used,  the  expression  Johns.  Ch.  297.J 
'  belief  or  otherwise '  is  held  to  indnde  it. 
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charged  as  a  defendant's  own  act,  must  regularly  be  without  say- 
ing, ^^  to  his  remembrance,"  or  ^*  as  he  believeth,"  if  it  be  laid  to 
be  done  within  seven  years  before ;  unless  the  court,  upon  excep- 
tion taken,  shall  find  special  cause  to  dispense  with  so  positive  an 
answer.^  And  if  the  defendant  deny  the  fact,  he  must  traverse  or 
deny  it  (as  the  case  requires)  directly,  and  not  by  way  of  n^sr 
tive  pregnant.^  As,  if  he  be  chained  with  the  receipt  of  a  sum  of 
money,  he  must  deny  or  traverse,  that  he  hath  not  received  that 
sum,  or  any  part  thereof,  or  else  set  forth,  what  part  he  hath  re- 
ceived.^ And,  if  a  fact  be  laid  to  be  done  with  divers  circumstan- 
ces, the  defendant  must  not  deny  or  traverse  it  literally,  as  it  is 
laid  in  the  bill ;  but  he  must  answer  the  point  of  substance  posi- 
tively and  certainly.^  However,  it  is  plain,  that  no  positive  rule 
can  fully  provide  for  all  the  various  difficulties  in  cases  of  this  sort; 
and  each  case  must,  therefore,  be  decided  upon  its  own  circum- 
stances.^ 

1  Com.  Dig.  Chancery,  K.  2;  Pract.  allege  that  the  queBtion  was  no  more 

Reg.  7.    But  set  Hall  u,  Bodley,  1  Yem.  particular  than  his  answer."    He  gave  as 

470 ;  2  Dan.  Ch.  Prac.  254,  257.  an  instance  to  explain  the  difficulty, "  The 

<  Com.  Dig.  Chancery,  K.  2 ;  Pract.  allegation  being,  '  That  the  person  had 

Reg.  8;  Beames,  Ord.  in  Ch.  29,  179.  received  such  a  sum  of  money ;' the  inters 

[See  Patrick  i;.  Blackwell,  17  Jur.  803.]  rogatory  has  been,  '  Have  you  not  re- 

*  Ibid.  ceived  such  a  sum  of  money  ? '  and  by 

^  Beames,  Ord. in  Ch.l79;  Id.  28,  29;  accident  the  words  'or  any  person  or 

Mountford  v.  Taylor,  6  Ves.  792 ;  Ores-  persons  by  your  order,  or  for  your  use/ 

ley  on  Evid.  21 ;  Com.  Dig.  Chancery,  have  been  omitted ;  I  have  known  the 

K.  2 ;  Pract.  Reg.  8 ;  2  Dan.  Ch.  Prac.  master  say,  under  these  circumstances, 

259,  260.    [An  answer  to  a  bill  of  ^Ibcov-  '  I  wiU  not  go  beyond  your  interrogatory.' 

ery  for  documents  in  the  defendant's  pos-  Now,  it  appeared  to  me  to  be  an  error  not 

session,  merely  alleging  the  defendant's  to  allow  an  exception  on  those  grounds, 

belief  that  the  documents  do  not  contain  It  is  to  let  off  a  man  by  means  of  a  nega- 

evidence  or  tend  to  show  .the  plaintiff's  tive  pregnant.    I  conceive,  in  this  case,  it 

title,  is  not  sufficient,  but  the  answer  would  be  very  proper  to  report  the  an- 

must  distinctly  negative  the  allegations  swer  insufficient  for  not  going  further, 

in  the  bill.    Attorney  General  v.  London,  although  the  words  I  mentioned  were  not 

2  Mac.  &  Gord.  247.    But  see  Peile  v.  inserted  in  the  interrogatory.    But  if  you 

Stoddart,  1  Mac.  &  Gord.  192. |  get  into  a  case  a  little  more  complicated, 

A  See  Neate  v.  Marlborough,  2  T.  &  it  is  very  difficult  to  say  how  far  a  de- 
Coll.  8 ;  Ante,  §  36, 88 ;  [Tucker  v.  Ches-  fendant  should  go  in  explanation.  Unless 
hire  Railroad,  1  Foster,  89.]  Mr.  Bell,  it  is  clear  you  are  avoiding  a  disdosure 
in  his  examination  before  the  Chancery  of  the  truth  by  a  negative  pregnant,  I 
Commission,  declared,  that  **he  had  al-  think,  you  are  not  bound  to  go  further 
ways  had  a  very  great  doubt  and  never  in  your  answer  than  the  interrogatory." 
could  bring  his  mind  completely  to  any  Gresley  on  Evid.  20, 21 ;  Report  of  Chan- 
general  rule  on  the  subject,  whether  the  eery  Commissioners,  App'x  8,  Q.  6 ;  Ante, 
defendant,  when  challenged  for  not  an-  §  88,  note ;  46,  note.  If  a  bill  states  a 
swering  with  sufficient  particularity  might  fact,  which  is  not  denied  by  the  answer, 
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§  855  a.  In  many  caaes  where  the  defendant  is  asked,  as  to  his 
knowledge  or  information  of  facts,  it  may  not  be  sufficient  for 
him  to  say,  that  he  has  no  knowledge  or  information  of  those 
facts ;  if  the  facts  are  such,  as  have  passed  between  his  agent  and 
the  plaintifE,  and  he  is  interrc^ted  thereto ;  for  under  such  cii^ 
cumstances,  he  is  bound  to  make  inquiries  of  his  agent,  before  he 
makes  his  answer.^  Such  a  case  is  not  governed  by  the  same 
considerations,  as  one,  where  the  facts  are  equally  open  and 
'accessible  to  both  parties,  and  the  means  of  information  are  the 
same ;  as,  for  example,  where  the  death  of  a  party  is  stated,  and 
interrogatories  as  to  the  fact  are  addressed  to  the  defendant ;  for 
the  principal  has  means  of  knowing  from  his  agent,  what  the  facts 
are  ;  and  he  has  no  right  in  his  answer  to  say,  that  he  does  not 
know  what  his  agent  has  done.  It  b  plain,  that,  if  he  had 
answered,  that  he  had  been  informed  by  his  agent,  that  the  facts 
were  so,  and  he  believed  the  information,  the  answer  would  be 
good  evidence,  and  might  be  material.'  So,  if  a  party  is  interro- 
gated as  to  his  knowledge,  remembrance,  information,  and  belief, 
and  the  answer  alleges  that  the  defendant  has  no  knowledge  or 
information,  that  a  fact  is  not  true,  that  is  not  sufficient,  for  he 
ought  to  state,  whether  he  believes  it  to  be  true.^ 

§  856.  Where  there  is  the  general  clause  of  combination  only  in 

and  by  the  answer  it  appears,  that  the  [And  see  Attorney  General  v.  Rees,  12 

defendant  has  the  means  of  answering,  BeaT.  60.] 

as  to  his  belief,  by  making  an  inquiry  as  *  Brooks  v.  Byam,  1  Story,  296 ;  Post, 
to  that  Act,  he  must  answer  as  to  the  S  868  b.  [And  see  Kittredge  v,  Clare- 
result  of  that  inquiry ;  and  his  steting,  mont  Bank,  1  Wood  &  Biin.  244.  It  is 
that  he  is  unable  to  set  forth,  &&,  is  not  a  material  consideration,  in  what  form  the 
sufficient.  Keate  v,  Marlborough,  2  T.  &  allegations  in  an  answer  must  be  made, 
Coll.  8 ;  Post,  1 866  a.  If  a  defendant  is  in  order  to  bind  the  party  or  to  raise  an 
interrogated  in  equity,  in  aid  of  a  suit  at  issue  upon  the  traverse,  so  as  to  entitle 
law,  as  to  the  consideration  giren  for  a  the  defendant  to  give  evidence  in  support 
bill  of  exchange,  the  defendant  in  equity  of  the  averment.  As  late  as  1884,  it  was 
U  bound  to  state  not  only  the  considera-  decided  by  the  Court  of  Appeal  in  Chan- 
tion,  which  he  gave  for  the  bill  itself,  eery,  that  a  statement  by  an  executor,  in 
but  that  which  he  knows  another  to  answer  to  an  inquiry  by  a  creditor,  that 
liave  given.  Glengall  v.  Edwards,  2  Y.  he  is  executor,  and  that  the  will  has  been 
ft  Coll.  126, 126 ;  Hall  v.  Wood,  1  Paige,  proved,  will  render  him  liable  as  executor; 
404.  and  that  a  defendant,  who  in  his  answer 

1  Glengall  v.  Eraser,  2  Hare,  99, 108.  says,  that  he  believes  the  testator  to  have 

[And  see  Kittredge  v.  Claremont  Bank,  been  incompetent,  instead  of  saying  he 

1  Wood  &  Min.  244 ;  Attorney  General  was  told  that  he  was  incompetent,  but 

9.  Rees,  12  Beav.  60;  Swift  v.  Swift,  knew  nothing  about  it,  will  be  held  to 

18  Ga.  140.]  have  insisted  upon  that  allegation  in  de* 

>  Glengall  v.  Frazer,  2  Hare,  99, 108.  fence  of  the  suit;  and  the  allegation  will 
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the  bill,  the  defendants  need  not,  although  they  nsnally  do,  answer 
to  it.  Where  a  particular  combination  is  chmrged  in  a  bill,  a  par- 
ticular answer  must  be  given,  and  a  general  denial  will  not  do.^ 
A  defendant  is  not  obliged  to  answer  facts,  which  are  interrogated 
to,  without  being  stated,  or  charged  in  the  bill.'  But  if  the  de- 
fendant does  answer  to  such  facts,  and  the  plaintiff  replies  to  his 
answer,  they  are  properly  put  in  issue,  although  they  were  not 
charged  in  the  bill.^  A  general  charge,  howeyer,  as  to  the  fact  of 
payment,  enables  the  plaintiff  to  put  all  questions  upon  it,  that 
are  material  to  make  out  whether  it  was  paid;  and  it  is  not 
necessary  to  load  the  bill  by  adding  to  the  general  charge,  that 
it  was  not  paid,  that  so  it  would  appear,  if  the  defendant  would 
set  forth,  when,  where,  and  other  particulars.^  In  a  suit  for  an 
account,  an  answer  going  no  further,  than  to  enable  the  plaintiff 
to  go  into  the  master *s  office,  is  not  sufficient.  He  is  entitled  to 
the  fullest  information  the  defendant  can  give  him  by  answer,  not 
by  long  schedules  in  an  oppressive  way ;  but  by  giving  the  best 
account  possible,  stating,  how  it  is,  and  referring  to  books  of 
account  and  other  vouchers,  so  as  to  make  them  part  of  the 
answer,  and  giving  the  fullest  opportunity  of  inspection.^  (a) 

be  oooflrmatory  eridence,  that  he  took  WilUams,  8  Vee.  193 ;  Faulder  v.  SUiait, 

upon  himself  the  execatorship.    Vicken  11  Ves.  206 ;  Ante,  t  96,  87. 
V.  Bell,  4  De  G.  J.  &  S.  274.    But  the        >  Ibid, 
court  said,  that  as  the  case  was  one  of        *  Ibid, 
some  doubt,  it  was  rerj  properly  brouglit        *  Ibid. 

before  the  Court  of  Appeal,  and  the  suit        >  Ibid. ;  [Beall  v,  Blake,  10  Ga.  460;] 

was  therefore  dismissed,  without  costs.]  2  Dan.  Ch.  Prac  267,  258.    Mr.  Danidl 

1  Cooper,  £q.  PL  314,  315;  White  v.  here  says:  "It  is,  however,  to  be  ob- 

(a)  But  the  court  will  always  exercise  useM  object  can  be  serred  by  compelling 
a  proper  control  over  any  attempt  on  the  such  an  account,  and  whether  the  dis- 
part of  the  plaintiff  to  press  for  such  covery  sought  is  relevant  to  the  relief 
minuteness  of  discovery  as  would  be  vex-  prayed,  since  the  more  strict  the  court  is 
atious  or  unreasonable,  and  if  substantial  in  compelling  a  full  answer,  the  more 
information  is  given  by  the  answer,  will  necessity  there  is  for  vigilance  in  seeing 
discourage  exceptions  for  insufficiency,  that  its  process  is  not  used  in  an  oppies- 
Beade  v,  Woodrooffe,  24  Beav.  421 ;  El-  sive  manner.  Lockett  v.  Lockett,  L.  R. 
mer  v.  Creasy,  L.  R.  9  Ch.  69 ;  Great  4  Ch.  886.  841 ;  Wier  r.  Tucker,  L.  R. 
Western  Colliery  Co.  v.  Tucker.  L.  R.  14  Eq.  26.  And,  although  the  court  is 
9  Ch.  876 ;  West  of  England  Bank  v,  not  accustomed  to  weigh  nicely  the  mate- 
Nickolls,  6  Ch.  D.  613.  If,  therefore,  riality  of  the  discovery  sought,  yet  if  the 
the  defendant  is  asked  to  set  out  full  discovery  is  such  as  may  be  used  for  pur- 
and  particular  accounts  of  an  extensive  poses  prejudicial  to  tlie  defendant,  irre- 
business.  the  court  will  consider  the  cir-  spective  of  the  suit,  the  court  will  look 
cumstanoes  of  the  case,  and  see  what  carefullyinto  the  question  whether  there 
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§  867.  Where  the  defendant  has  answered  all  the  circnmstan* 
ces  of  his  own  case,  and  as  far  as  he  has  any  concern  inthe  mat* 

•erred,  tliat  where  executors  or  other  be  resorted  to  by  the  defendant,  for  the 
trustees  are  called  upon  to  set  out  ac-  purposeof  showing  the  nature  of  his  own 
oottuts,  tliey  must  set  them  forth ;  al-  case,  or  of  strengthening  it,  even  though 
though  for  the  purpose  of  rendering  their  there  is  nothing  in  the  bill  itself,  or  in  the 
schedules  less  burdensome,  they  may,  interrogatories,  which  may  render  a  sched- 
instead  of  going  too  much  into  particu-  nle  necessary.  Thus,  where  a  bill  was 
lars,  refer  to  the  original  accounts  in  theur  filed  by  merchants  in  England  against 
possession  in  the  manner  above  stated ;  merchants  in  India,  for  an  account  of  the 
and  when  it  is  said,  that  a  defendant  dealings  and  transactions  between  them, 
may  refer  to  accounts  in  his  possession,  and  one  of  the  defendants  (residing  in 
it  must  not  be  understood  as  authorizing  England),  In  answer  to  an  allegation  in 
him  to  refer,  by  his  answer,  to  accounts  the  bill,  that  some  cotton  which  had  been 
made  out  by  himself  for  the  purposes  of  sent  by  the  defendants  to  the  plaintiffs 
the  case,  but  only  to  accounts  previously  was  of  inferior  quality,  said,  that  he  had 
in  existence.  The  same  rule,  which  has  no  personal  knowledge  of  the  dealings 
been  before  stated,  with  tespect  to  corpo-  between  the  two  firms,  but  that  he  had 
rations  aggregate,  viz.,  that  it  is  their  received  certain  affidavits  and  certificates 
bounden  duty  before  they  put  in  their  which  his  partners  in  India  had  caused  to 
answer,  to  cause  every  deed,  paper,  and  be  made  by  experienced  persons  there, 
muniment  in  their  possession  or  power,  from  which  he  believed  the  cotton  to  be 
to  be  diligently  examined,  and  to  give  in  of  superior  quality,  and  set  forth  the 
their  answer  all  the  information  which  affidavits  and  certificates  in  a  schedule  m 
results  from  such  examination,  may,  with  hoe  verba ;  Sir  John  Leach,  vice-chancel- 
propriety,  be  applied  to  all  individuals,  lor,  and  afterwards  Lord  Eldon,  upon 
who  are  required  to  answer  a  bill."  At-  appeal,  held  that  the  schedule  was  not 
tomey  General  v.  East  Retford,  2  Myl.  impertinent;  because,  although  it  was 

6  K.  85.  Mr.  Daniell  afterwards,  in  some  not  absolutely  necessary  for  the  defend- 
subsequent  pages  (p.  262-264),  adds  the  ant  to  set  out  the  affidavits  and  oertifi- 
foUowing  remarks,  which,  although  bug,  cates,  as  he  might  have  made  them  psrt 
are  in  a  practical  sense  so  important  as  to  of  his  answer  by  referring  to  them,  yet  he 
be  proper  for  insertion  here.  "  It  is,  how-  had  a  right  to  put  them  upon  his  answer, 
ever,  the  general  practice,  where  a  bill  if  he  thought  fit  to  do  so ;  because,  if  his 
requires  the  defendant  to  set  forth  a  gen-  answer  should  be  made  use  of  in  a  court 
eral  account,  or  to  answer  as  to  moneys  of  law,  it  might  be  impossible  for  him  to 
received,  or  documents  in  his  possession,  use  the  certificates  and  affidavits  unless 
to  set  forth  the  account  or  list  of  the  sums,  they  were  set  out.  It  is  to  be  remarked, 
or  documents  in  one  or  more  schedules  an-  however,  that  it  was  apparently  with 
nexed  to  the  answer,  which  the  defendant  great  reluctance,  that  Lord  Eldon  came 
prays  may  be  taken  as  part  of  his  answer,  to  the  conclusion  at  which  he  arrived  in 
and  such  practice  is  very  convenient,  and  the  above  case ;  and  that  upon  dismissing 
in  many  cases  indispensable.   It  may  also  the  appeal,  he  did  so  without  prejudice 

is  a  reasonable  prospect  that  the  plaintiff  unnecessary  hardship  on  the  defendant 

will  be  materially  aided  thereby  at  the  to  require  him  to  give  it  before  decree, 

hearing.     Carver  v,  Pinto  Leite.  L.  R.  Elmer  ».  Creasy,  above  cited;  SauU  ». 

7  Ch.  90.  See  Ante,  §  868  o.  But  the  Browne,  L.R.  9  Ch.  804, 867.  SeeThomp. 
discovery,  though  merely  useful  for  the  son  p.  Dunn,  L.  R.  5  Ch.  573 ;  Saunders  ». 
purposes  of  consequential  felief ,  will  usu-  Jones,  7  Ch.  D.  486 ;  French  v.  Rainey,  2 
ally  be  ordered,  imleas  it  wiU  be  an  Tenn.  Ch.640;  Ante,  t  862a,note(a). 
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ten  of  the  bill,  he  will  not  (as  has  been  already  stated)  be 
compelled  to  answer  the  further  matters  or  circumstances  of  the 

bill.^    Yet,  if  he  does  answer  a  part  of  the  circumstances,  or 

to  the  questioDB  m  to  costs,  when  applied  oat  at  length  a  bill  of  costs,  with  obser- 
for  at  the  hearing  of  the  case.  And,  in  rations  with  reference  to  another  bill 
general,  a  defendant  must  be  careful  not  deliyered  for  the  same  business,  it  was 
to  frame  his  schedule  in  a  manner  which  held  impertinent,  although  the  bill  called 
may  be  burdensome  and  oppressive  to  the  upon  the  defendant  to  set  out  how  he 
pUiintiff,  otherwise  they  will  be  consid-  computed  and  made  out  his  demand,  and 
ered  impertinent.  Thus,  where  a  bill  was  all  the  particulars  relating  thereto,  with 
filed  for  an  account  containing  the  follow-  interrogatories  pointed  to  the  particular 
ing  interrogatory,  <  Whether  any  and  what  items,  and  to  a  minute  comparison  of  the 
sum  of  money  was  due  from  the  house  of  two  bills  of  cost  In  like  manner,  it 
A.  to  the  house  of  B.,  and  how  tlie  de-  seems  to  be  held,  that,  in  the  case  of  an 
fendant  made  out  the  same  ? '  and  the  executor  called  upon  to  account  for  his 
defendant  by  Ids  answer,  set  forth  a  long  disbursements,  it  is  not  necessazy  to  set 
schedule,  containing  an  account  of  all  out  every  particular  item.  It  is  diflicult, 
dealings  and  transactions  between  the  however,  to  point  out  any  precise  rules 
two  houses,  Lord  Eldon  held  the  answer  with  regard  to  what  will  be  considered 
clearly  impertinent,  and  that  the  defend-  impertinent  in  a  schedule ;  much  must 
ant  ought  merely  to  have  answered  that  depend  upon  the  nature  of  each  case,  and 
such  a  sum  was  due,  and  tliat  it  was  due  the  purposes  for  which  the  discovery  is 
upon  the  balance  of  an  account.  It  is  to  required;  the  cases  above  referred  to, 
be  remarked,  that,  in  the  above  case,  and  the  others  which  may  be  found  in 
although  there  was  an  inquiry  how  the  the  books,  however,  show,  that  even 
defendant  made  out  that  there  was  a  though  the  plaintiff,  by  the  minuteness 
balance,  there  were  no  particular  in-  of  his  inquiries,  in  some  measure  affords 
quiries  in  the  bill  as  to  the  items,  con-  an  excuse  for  the  defendant  setting  forth 
stituting  the  account  from  which  tlie  a  long  and  burdensome  schedule,  the 
defendants  made  out  that  there  was  a  court  will  not,  unless  in  instances  in 
balance  due  to  them ;  but  even  where  which,  from  the  nature  of  the  case,  great 
there  has  been  such  an  inquiry,  the  oqurt  minuteness  is  required,  permit  a  defend- 
has  gone  the  length  of  saying,  that  a  ant  to  load  the  record  with  useless  and 
schedule  containing  such  items  wUl  be  impertinent  matter,  even  though  the 
impertinent,  if  the  items  are  set  out  with  introduction  of  such  matter  might  be 
a  minuteness  not  called  for  by  tlie  nature  justified  by  the  terms  of  the  interroga- 
of  the  case.  Thus,  where  the  bill  called  tories;  on  the  other  hand,  it  is  to  be  ob- 
upon  a  defendant  to  set  forth  an  account  served,  that  the  court  will  not,  where  the 
of  all  and  every  the  quantities  of  ore,  defendant,  in  complying  with  the  requi^ 
metals,  and  minerals,  &c.,  dug  in  partio-  sitions  in  the  bill,  has  bona  fide  given  the 
nlar  mines,  and  the  full  value  thereof,  information  required,  though  in  a  manner 
&c.,  and  the  costs' and  expenses  of  work-  rather  more  prolix  than  might  perhaps 
ing  the  mines,  and  the  clear  profits  made  be  necessary,  consider  the  answer  as  im- 
thereby;  and  the  defendant  put  in  a  pertinent;  for  although  prolixity  some- 
schedule  to  his  answer,  comprising  d431  times  amounts  to  impertinence,  whether 
folios,  wherein  were  set  forth  all  the  par-  the  court  will  deal  with  it  as  such,  de- 
ticular  items  of  every  tradesman's  biU,  pends  very  much  upon  the  degree  in 
connected  with  the   mines ;   the   court  which  it  occurs." 

held  the  schedule  to  be  impertinent.    So,  ^  Cooper,  Eq.  PI.  815;  Mitf.  £q.  PI. 

where  a  defendant  in  his  schedule,  set  by  Jeremy,  809,  note  (m) ;  Hate  on  Dia- 
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state  a  part  of  a  conTersation,  he  will  be  compelled  to  state  the 
whole,^ 

§  858.  In  respect  to  the  necessity  and  propriety  of  making  a 
discovery  of  documents  and  papers,  called  for  by  the  bill,  in  the 
answer,  a  good  deal  of  discussion  has  of  late  years  been  had ;  and 
the  subject  does  not  seem  free  from  all  difficulties.  It  seems  clear, 
that  the  plaintiff  is  not  entitled,  as  a  matter  of  right,  4x>  the  dis- 
covery and  production  of  any  documents  or  papers  called  for  by 
the  bill,  except  those,  which  appertain  to  his  own  case,  or  the  title 
made  by  his  bill.^  Documents  and  papers,  which  wholly  and 
solely  respect  the  defendant's  title  or  defence,  he  is  not  compella- 
ble by  his  answer  to  discover,  or  to  produce.' 

§  859.  But  the  difficulty,  which  has  been  most  pressed,  is, 
whether,  when  the  defendant  does  answer  and  refer  to  documents 
and  papers  in  his  answer,  he  is  bound  to  produce  them  for  the 
inspection  of  the  plaintiff,  upon  motion.  The  question  (it  has 
been  said)  may  arise  under  three  different  aspects  of  an  answer. 

covery,  160-162 ;  Gresley  on  Evid.  17,  whether  this  Btatement  is  not  too  loose 

18 ;  Newman  v,  Godfrey,  2  Bro.  Ch.  882;  and  inexact    [The  plaintiff,  in  addition 

Jones  V.  Wiggins,  2  T.  &  Jer.  886.  to  a  dlsoovery  of  that  which  constitutes 

^  Cooper,  £q.  PI.  316 ;   Cookson  v.  his  own  title,  may  seek  a  discoTory  for 

Ellison,  2  Bro.  Ch.  262.*  the  purpose  of  repelling  what  he  antici- 

*  Wigram  on  Discovery,  Ist  ed.  18, 19,  pates  will  be  the  case  Bet  up  by  the  de- 
90, 111-146 ;  Id.  2d  ed.  16,  16,  846-848^  fendant  But  this  does  not  extend  to  a 
868-866.  See  also  Mitf.  £q.  PI.  by  Jer-  discovery  of  the  evidence  in  support  of 
emy,  9,  68,  64,  190,  191 ;  Hardman  v.  the  defendant's  case.  Attorney  General 
EUames,  2  Myl.  &  K.  746-768;  Hare  on  v,  London,  2  Mac.  &  Gord.  247.  But 
Discovery,  188-244 ;  Ante,  }  672  and  where  the  defendant  was  sued  in  equity, 
note,  676,  and  note ;  Combe  v.  London,  1  as  surviving  partner  in  a  firm  of  commis- 
Y.  &  Coll.  Ch.  681 ;  Hunter  v.  Capron,  6  sion  wine  merchants,  and  was  required 
Beav.  98.    [See  Attorney  General  v.  Lon-  to  set  out  in  his  answer  a  full  account  of 

*don,  12  Beav.  8 ;  b.  c.  2  Mac.  &  Gord.  the  partnership  transactions,  for  the  six 

247.]  months   preceding  the  decease  of   the 

*  Ibid.  In  Champemoon  v.  Totness,  other  partner,  it  was  held  not  sufficient 
2  Atk.  112,  Lord  Hardwicke  is  reported  to  set  out  the  accounts,  by  way  of  refer- 
to  have  said :  "  It  is  true,  in  general,  ence  to  a  book  in  which  they  were  con> 
that  a  person  cannot  compel  another  to  tained,  oa  the  ground  that  the  persons 
set  forth  by  what  title,  and  under  whom,  named  were  privileged  customers ;  and 
he  derives  his  estates,  merely  because  upon  exceptions  to  the  answer,  upon  that 
his  lands  lie  next  to  the  plaintiff's.  But  ground,  it  was  declared,  that  the  defend- 
where  there  is  a  dispute  as  to  boundaries,  ant  ought  to  liaye  set  out  the  account, 
or  unity  of  possession,  there  a  defendant  in  a  schedule  to  his  answer,  and  that 
must  set  forth  in  his  answer,  how  he  is  the  objection  that  the  names  of  the  cus- 
entitled,  especially  when  the  defendant  tomers  were  privileged  did  not  apply  to 
has  not  thought  proper  to  demur  to  this  such  a  case.  Telford  v.  Ruskin,  1  Drew, 
part  of  the  bill."  It  may  well  be  doubted,  &  Sm.  148.] 
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(1.)  The  documents  and  papers  may  not  be  referred  to  in  the  an- 
swer ;  but  they  may  be  admitted  to  be  in  the  defendant's  possession. 
(2.)  They  may  be  referred  to  in  the  answer,  and  not  be  ad- 
mitted to  be  in  the  defendant's  possession.  (8.)  They  may  be  in 
part  set  forth,  or  shortly  stated  in  the  answer,  as  in  the  defend- 
ant's possession,  and  referred  to  in  the  answer  for  greater  certainty, 
when  produced ;  or,  according  to  the  common  form,  ^^  as  will  appear 
by  the  said  documents  and  papers,  to  which,  for  greater  certainty, 
the  defendant  craves  leaye  to  refer."  ^  In  the  first  case,  the  ques- 
tion, whether  the  defendant  shall  produce  the  documents  and  pa- 
pers, or  not,  is  determined  by  considering,  whether  the  documents 
do,  or  do  not,  relate  to  the  plaintiff's  title.  If  they  relate  solely 
to  the  defendant's  title,  they  will  not  be  required  to  be  produced. 
If  they  relate  to  the  plaintiff's  title,  they  will.^  In  the  second 
case,  the  court  cannot  order  the  production  of  the  documents  and 
papers,  unless  they  respect  the  plaintiff's  title ;  and  unless,  although 
stated  not  to  be  in  the  possession  of  the  defendant,  they  happen 
to  be  in  the  hands  of  some  person,  over  whom  the  defendant  evi- 
dently has  a  control.'  In  the  third  case,  it  seems,  that  although 
the  documents  and  papers  solely  respect  the  defendant's  title,  yet 
the  court  will  require  their  production  ;  for  the  defendant  has,  by 
his  mode  of  referring  to  them,  made  them  a  part  of  his  answer.^ 

^  Hardnum  v.  EllAmes,  2  Myl.  &  K.  which  respect  his  own  title.    See,  espe- 

766»  766.  cUllj,  Wigram  on  ViBCorery,  Ist  ed.  18, 

«  Hardman  v,  Ellames,  2  Myl  &  K.  10,  111.  lia-liS,  198-210,  212-216.    See 

766.  [But  a  defendant  is  not  compeUed  also  Wigram  on  Disoorery,  2d  ed.  16, 16, 
to  produce  any  document,  which  the  bill  40-848,  868-866.  The  latter  pages  con- 
does  not  distinctly  allege  relates  to  the  tain  his  conclusions  upon  the  whole  sub- 
matter  in  issue  in  the  action.  Peiie  v.  ject,  in  each  edition.  See  Hare  on  Dis- 
Stoddart,  1  Mac.  &  Gord.  192.]  corery,  part  8,  ch.  4,  p.  188-244 ;  where 

*  n>id.  766,  767.     As  to  the  answer  the  same  subject  is  largely  discussed.  See 

where  the  papers  cannot  be  found,  or  also  Gresley  on  Eyidence,  26-87.     The 

have   passed  from  the  control  of  the  doctrine  thus  stated,  and  especially  the 

respondent     Ellwand  v.  McDonnell,  8  last  point  in  Hardman  v,  Ellames,  was  ex- 

Beay.  14.  pressly  affirmed  by  Lord  Cottenham  in 

«  Hardman  v,  Ellames,  2  Myl.  ft  K.  Adams  v.  Fisher,  8  Myl.  ft  Cr.  620,  648, 

767,  768 ;  Ante,  §  672,  note,  674,  note ;  649.  See  also  Neate  p.  Latimer,  2  T.  ft 
[Tison  V.  Tison,  14  Ga.  167;]  Ck>oper,  GoU.  267,264;  s.  o.  11  Bligh,  112,  166. 
Eq.  PI.  817,  818.  This  Ust  point  is  the  [But  Adams  v.  Fisher,  was  evidently  dit- 
great  question  discussed  in  Idr.  Wi-  approved  of  in  the  late  case  of  Swin- 
gram's  Points  of  Discovery.  He  contro-  borne  v.  Nelson,  16  Beev.  416]  Mr.  Wi- 
verts  the  decision  in  his  favor,  in  the  gram  has  commented  on  the  case  of 
case  of  Hardman  v.  Ellames,  and  insists,  Adams  v,  Fisher,  in  his  second  edition, 
that  the  defendant  is  not,  in  such  a  case,  at  large ;  and  the  learned  reader  will 
bound  to  produce  documenta  or  papers,  (I  trust)  not  deem  the  following  extract^ 
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§  860.  If  the  defendant  in  a  case.  Becking  for  the  discoTery  of 
a  correspondence,  sets  forth  extracts  of  letters,  and  swears,  that 

although  long,  unacceptable.  "  In  Adams  entitled  to  see  the  title-deeds  of  a  per^ 
9.  Usher,  8  Myl.  &  Or.  626,  the  plaintiff  son's  estate,  because  he  calls  himself  a 
(as  personal  representatiTe  of  a  deceased  creditor,  which  the  defendant  denies  that 
testator)  stated  by  his  bill,  that  the  de-  he  is  ?  '  In  giving  judgment,  his  lordship 
fendant  Fisher  had  acted  as  his  solicitor,  said, '  Here  the  defendant  has  denied  the 
and  had,  in  that  character,  receired  va-  plaintifPs  interest ;  he  has,  ob  the  record, 
rious  sums  of  money  on  account  of  the  stated  that,  which,  as  it  stands,  in  my 
testator's  estates,  for  which  he  had  not  opinion  excludes  the  plaintiff  from  insti- 
accounted ;  and  that  he  had  in  his  pos-  tuting  this  suit  against  him.  As  long  as 
session  books  and  papers  relating  to  the  that  stands,  I  think  the  plaintiff  is  not 
testator's  estate ;  and  called  for  a  sched*  enticed  to  see  the  documents.'  In  decid- 
nle,  and  production  of  such  books  and  ing,  whether  a  defendant  shall  be  pei^ 
papers,  and  also  prayed  an  account.  The  mitted  by  answer  to  protect  himself 
defendant  admitted  collecting  the  estate  against  discovery,  in  cases  like  Adams  v. 
of  the  testator,  and  the  possession  of  Fisher,  the  court  has  four  courses  of 
books  and  papers  relating  to  the  estate,  practice  open  to  it :  1.  That  of  giving 
and  set  out  a  schedule  of  them,  but  in-  to  the  answer,  to  all  intents  and  purposes, 
sisted  that  he  was  not  the  plaintiff's  so-  the  force  and  effect  of  a  demurrer,  or 
licitor,  but  the  solicitor  of  Fisher,  who  plea ;  2.  That  of  giving  to  the  plain- 
was  the  person  employed  by  the  plain-  tiff  the  same  full  right  of  discovery  be- 
tiff  to  collect  the  estate,  and  that  he  was  fore  the  hearing,  as  he  would  be  entitled 
accountable  to  Fisher  only,  and  not  to  to,  if  his  right  to  relief  were  admitted  or 
the  plaintiff.  Upon  a  motion  fbr  the  pro-  proved,  and  the  only  question  between 
duction  of  the  documents  in  the  schedule,  the  parties  was  the  amount  of  his  de- 
the  Lord  Chancellor  revised  the  motion,  mand ;  8.  That  of  laying  down  some 
In  the  course  of  the  argument,  the  Lord  definite  intermediate  rule,  by  which  the 
Chancellor  said :  '  Suppose  a  bill  is  filed  extent  of  a  i^intiff  s  right  to  discovery, 
by  a  person  claiming  to  be  a  creditor  or  where  by  answer  the  defendant  denies 
legatee,  or  in  any  other  assumed  char-  his  right,  may  be  determined;  and,  4. 
acter,  and  the  defendant  denies,  that  the  That  of  leaving  the  question  undefined 
plaintiff  is  what  he  is  alleged  to  be ;  but  by  any  rule,  except  that  which  may  be 
states,  on  the  contrary,  that  he  is  a  per-  described  as  the  '  discretion  of  the  court.' 
feet  stranger,  and  denies,  in  short,  every  With  respect  to  the  first  of  these  courses, 
thing,  on  which  the  plaintiff  proceeds;  the  author  is  not  aware,  that  it  has  ever 
but,  not  having  protected  himself  by  plea,  been  held  in  judgment,  ot  suggested  in 
he  is  obliged  to  answer ;  is  the  plaintUT,  argument,  that  a  defendant  can  have  the 
as  a  matter  of  course,  to  ask  for  all  the  same  taU  benefit  of  a  defence  by  answer, 
documents  in  the  possession  of  the  de-  as  by  demurrer  or  pica,  in  withholding 
fendant,  which  relate  to  any  of  the  mat-  discovery.  In  the  case  before  suggested, 
ters  introduced  in  the  bill  ?  I  only  want  of  a  bill  for  an  account,  if  the  defend- 
to  know,  how  far  you  carry  the  principle ;  ant  should  plead  the  statute  of  limita- 
whether,  as  a  mere  matter  of  course,  tlons,  or  any  plea  in  bar,  he  could  not  be 
documents  which,  if  the  defendant's  alle-  obliged  ta  give  any  answer  to  so  much  of 
gation  is  true,  have  nothing  to  do  with  the  bill  as  related  only  to  the  plaintiff's 
proving  the  case  made  by  the  bill,  are  to  original  title  to  an  account,  for  the  plea 
,  be  produced  for  the  plaintiff's  inspeo-  would  admit  that.  But  if  he  relied  upon 
tion  1  If  a  bill  is  filed  by  a  person  as  the  same  defence  by  answer,  he  would 
a  creditor,  and  he  asks  for  all  the  title-  clearly  (it  is  conceived)  be  bound  to  give 
deeds  of  the  real  ettatOi  Is  the  pUdntifl  a  full  answer  to  so  much  of  the  bill  •• 
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those  are  the  only  parts  of  the  correspondence  upon  that  subject, 
it  b  sufficient.^    And  the  practice  is,  when  such  a  reference  is 

related  to  the  plaintiirs  original  tSUe ;  the  plaintiff  is  not  entitled  to  see  it 
for  a  defence  by  answer  does  not,  even  Whatever  may  make  out  the  plaintiff's 
for  the  purposes  of  argument,  admit  any  title  he  may  have  a  right  to  see.  The 
of  the  bill  to  be  true,  to  which  the  ad-  documents  in  question,  however,  are  not 
missions  in  the  answer  do  not  in  terms  to  make  out  Adams's  title  to  have  the 
apply.  Again ;  in  the  case  before  sug-  bill  taxed,  and  the  production  of  them 
gested,  of  a  bill  for  an  account,  the  could  not  possibly  aid  the  assertion  of 
amount  of  the  plaintiff's  demand  would  be  the  equity  which  Adams  has  asserted  by 
part  of  the  '  plaintiff's  case.'  If  a  release  his  bill.'  The  second  course  above  sug- 
were  pleaded,  the  plea  would  shut  out  gested,  is,  that,  which  the  author  had 
all  actual  discovery,  even  an  answer  to  considered  the  rule  of  the  court  prior  to 
the  most  simple  and  direct  questions  the  case  of  Adams  v.  Fisher,  but  which 
relevant  to  that  amount.  Now,  it  ad-  that  decision  has  undoubtedly  displaced, 
mits  not  of  controversy,  that  if,  in  the  The  two  extreme  courses  of  practice 
same  case,  the  defence  be  made  by  an-  above  suggested,  appear,  therefore,  to 
swer,  the  plaintiff  may,  by  apt  charges  be  excluded.  Before  adverting  to  those 
in  his  bill,  compel  the  defendant  to  an-  which  remain,  the  author  ventures  to 
swer  specific  charges,  stating  or  showing  suggest  some  difficulties  in  principle,  con- 
the  amount  of  the  plaintiff 's  demand ;  and  venience,  and  authority,  which  may  be 
it  is  equally  clear,  that  a  plaintiff,  who,  experienced  in  upholding  the  decision 
by  means  of  such  specific  charges,  has  got  in  Adams  v.  Fisher,  and  by  reference  to 
an  admission  with  which  he  is  satisfied,  which  (if  the  decision  itself  be  not  af- 
may  take  a  decree  at  the  hearing  of  the  fected  by  them)  the  future  practice  of 
cause  for  the  amount  appearing  by  the  the  court  must  in  a  great  degree  be  regu- 
answer  to  be  due  to  him,  instead  of  going  lated.  First,  as  to  principle.  If  a  de- 
to  an  account  before  the  master.  This  fendant,  who  denies  a  plaintiff's  right  of 
example  alone  is  sui&cient  to  prove,  that  suit,  may,  as  In  Adams  v,  Fisher,  insist 
the  plaintiff's  right  to  discovery,  where  by  answer  that  he  is  not  bound  to  give 
the  defence  is  by  answer,  attaches,  to  discovery  upon  points  subordinate  to  the 
some  extent  at  least,  upon  parts  of  the  question  of  the  plaintiff's  title  (as  the 
bill  which  a  demurrer  or  plea  might  amount  of  his  demand),  some  difficulty 
wholly  cover.  The  state  of  the  record  may  reasonably  be  experienced  in  under- 
in  Adams  v.  Fisher  did  not  raise  this  standing,  how  demurrers  or  pleas,  bar- 
question,  and  the  language  of  the  Judg-  ring  a  plaintiff's  right  of  suit,  should  in 
ment  appears  to  exclude  the  supposition,  practice  have  obtained  a  place  among 
tliat  the  lord  chancellor  considered,  that  pleadings  in  equity.  A  defendant,  who 
an  answer  could  have,  to  all  mtents  and  demurs,  indeed,  may  have  the  benefit  of 
purposes,  the  eflect  of  a  demurrer  or  every  objection,  which  is  apparent  upon 
plea.  *  Now  I  took  leave,'  said  the  lord  the  face  of  the  bill,  and  a  decision  in 
chancellor  (8  Myl.  &  Cr.  546),  <to  ask  favor  of  a  defnorrer,  if  submitted  to  by 
Mr.  Anderdon,  how  far  he  carried  the  the  plaintiff,  will  put  a  more  speedy  ter* 
principle ;  and  he  very  property  limits  mination  to  a  suit,  than  a  defence  by 
it  within  its  true  bounds ;  that  is,  he  ad-  answer.  But  this  possible  advanUge  is 
mits,  as  to  every  document  not  necessaiy  purchased  at  the  price  of  a  premature 
to  make  out  the  pUdntiiTs  equity,  that  discussion  of  the  case,  of  wliich,  if  the 


1  Campbell  v.  French,  1  Antt  68;  Cooper,  Eq.  Fl.  817. 
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made  to  extracts  from  books  of  accounts,  to  have  those  parts, 
which  the  defendant  swears  to  be  immaterial,  left  sealed  up.^    And 

demurrer  should  be  unsnccessftd  upon  meeting  a  caae,  the  defendant  was  with- 
argument,  or  the  plaintiff  be  permitted  out  the  means  of  protecting  himself 
to  amend  his  bill,  or  if  he  should  file  a  against  discorery,  although  he  should 
new  bill,  he  will  not  fail  to  take  ad  van-  deny  the  pUintift's  right  of  suit,  a  reason 
tage.  The  injurious  consequences  of  which  negatives  the  supposition,  that  an 
such  discussions  have,  almost  univer-  answer  could  have  performed  the  same 
sally,  induced  counsel  of  the  greatest  ex-  office.  In  the  cases,  which  have  most 
perience  to  advise  against  the  practice  of  ft«quently,  if  not  exclusively,  given  rise 
demurring,  except  where  it  was  of  para-  to  discussions  upon  the  point  decided  in 
mount  importance  to  the  defendant  to  Adams  o.  Fisher,  the  discovery,  against 
avoid  some  of  the  discovery  sought  which  the  defendant  has  sought  protec- 
by  the  bill.  The  necessity  for  demur-  tion,  has  been  discovery  relevant  only  to 
ring  could  never  have  existed,  if  a  the  amount  or  extent  of  the  plaintiff's  de- 
defendant  could  by  answer  be  protected  mand,  the  validity  of  the  demand  itself 
against  the  discovery,  which  the  de-  being  denied  by  the  answer.  It  is  cer^ 
murrer  would  cover.  A  plea,  which  tainly  difficult  to  understand  the  prin- 
raises  a  question  of  law  only,  is  in  the  ciple,  which,  where  the  defence  is  by 
same  predicament  as  a  demurrer.  A  answer,  denies  the  plaintiff's  right  to 
plea,  however,  which  raises  a  question  discovery  material  to  the  proof  of  tlie 
of  fact,  is  open  to  observations  of  a  amount  or  extent  of  his  demand.  If  the 
graver  character,  which  would  neces-  plaintiff  may  ask  a  decree  at  the  hearing 
sarily  supersede  its  use,  if  a  defendant  of  the  cause  for  payment  of  the  amount 
might  by  answer  protect  himself  against  admitted  by  the  answer  to  be  due  to  him 
dilbovery,  save  that,  which  may  be  nee-  (Howe  v.  Teed,  15*Ves.  376),  which  un- 
essary  to  try  the  plea  itself.  If  the  de-  questionably  he  may  do,  and  if,  for  the 
fendant  has  sereral  grounds  of  defence,  purpose  of  getting  that  admission,  he 
he  will  by  plea  lose  the  benefit  of  all,  may  compel  the  defendant  to  answer 
except  that  wliich  his  plea  may  raise,  specific  questions  applicable  only  to  the 
whereas  by  answer  he  may  havo  the  amount  of  his  demand  (a  power  respect- 
benefit  of  them  aU.  If  circumstances  ing  which  no  doubt  can  exist),  upon 
exist,  as  in  the  case  put  by  Lord  Redes-  what  principle  shall  he  be  denied  dls- 
dale,  by  which  the  plaintiff's  right  to  re-  covery,  which  may  be  necessaiy  to  en- 
lief  may  be  qualified,  the  defendant,  by  able  him  to  suggest  those  questions  to 
pleading,  may  lose  the  benefit  of  those  the  defendant,  by  means  of  which  alone 
qualifying  circumstances,  which  an  an-  he  can  obtain  the  admission,  upon  which 
swer  would  save.  And,  if  the  ground  a  decree  for  immediate  payment  of  his 
of  defence  be  single,  the  defendant  demand  may  be  founded  ?  The  amount 
will  obtain  no  advantage  by  a  plea,  of  the  plaintiff's  demand  is  a  point  in  the 
which  an  answer  will  not  equally  afford  plaintiff's  case,  upon  which  a  decree  may 
him,  but  will  subject  himself  to  the  dis-  be  made  at  the  hearing.  The  admission 
advantage  of  a  premature  discussion  of  of  the  defendant  is  evidence,  upon  which 
his  case,  which  has  already  been  advert-  that  decree  may  be  founded.  Discovery 
ed  to.  Negative  pleas  were  (although  from  the  defendant  as  to  the  account 
reluctantly)  admitted  in  equity  4>lead-  sought  by  the  bill,  and  documents  in  his 
iogs,  because,  without  such  a  mode  of  possession  relevant  to  it,  are  material 


1  Campbell  v.  French,  1  Anst.  68,  69;  Cooper.  Eq.  PI.  817. 
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althongh  papers,  specifically  referred  to  and  admitted  to  be  in  the 
defendant's  custody,  may  be  inspected  by  the  plaintiff  npon  an 
order  of  the  court,  which  will  be  granted  in  such  case  for  that  pur- 
pose ;  ^  yet,  if  an  answer  only  admits  the  execution  of  an  instru* 
ment,  craving  leave  to  refer  to  it,  when  produced,  it  is  not  a  suffi- 
cient ground  to  apply  to  the  court  for  the  production ;  such  an 
answer  not  admitting,  that  it  is  in  the  possession  or  power  of  the 
defendant.^    So,  a  qualified  submission  to  produce  a  deed,  if  the 

eyidence,  by  which  the  reqaisite  admit-  the  pofait  last  adverted  to.  In  the  Ex- 
sion  may  he  obtained.  Upon  what  prin-  dieqner,  exceptions  to  an  answer  come 
ciple  can  a  plaintiiT,  who  is  pennitted  to  before  the  coort  in  the  first  instance,  but 
make  the  immediate  payment  of  his  de>  even  in  that  oomrt,  authori^  has  by  no 
mand  the  subject  of  decree  at  the  hear-  means  recognized,  to  the  tall  extent,  the  ^ 
ing  of  the  cause,  be  deprired  of  any  practice  which  tlie  case  of  Adams  o. 
legitimate  evidence  by  means  of  which  Fisher,  if  foUowed  up,  must  establish.'' 
the  amount  of  that  demand  may  be  es-  Wigram  on  Discovery,  2d  ed.  {  158-161, 
tablished  1  The  effect  of  denying  the  p.  S^dS.  See  also  the  comments  of  Mr. 
plaintiff  a  right  to  such  discovery,  is  Wigram  on  Neate  v.  Latimer,  Wigram 
either  to  deprive  him  of  his  right  to  a  on  Discovery,  2d  ed.  t  812-815,>  227- 
decree  for  payment  at  the  hearing,  or  287 ;  Id. }  487-440,  p.  862-862 ;  Ante, 
to  compel  hun  to  take  that  decree  upon  {  572  and  note.  [In  the  case  of  Howard 
imperfect  evidence.  In  the  case  of  a  bill  o,  Robinson,  4  Drew.  622,  before  Vice- 
of  discovery  in  aid  of  a  trial  at  law,  ChanceUor  Kindersley,  this  question  is 
where  the  judgment  ifpon  the  right  and  carefully  exammed,  and  the  principles 
upon  the  amount  of  it,  are  contemporar  discussed.  The  learned  Judge  denied 
neous,  it  would  be  difficult,  if  not  impos-  that  the  mere  reference  to  a  paper,  by 
sible,  to  apply  the  rule.  Nor  is  this  the  the  defendant  in  his  answer,  gave  the 
only  difficulty  in  the  case.  The  question,  plaintiff  any  right  to  examine  it.  Tlie 
whether  a  defendant,  who  defends  by  plaintiff,  it  was  admitted,  always  had  the 
answer,  must  not  answer  '  throughout^'  right  to  the  inspection  of  any  paper  in 
is  capable  of  being  raised  in  one  way  the  defendant's  possession  which  would 
only ;  namely,  by  exceptions  to  his  an-  assist  his  case,  but  had  no  right  to  see 
swer.  In  the  Court  of  Chancery,  this  any  such  document  tending  merely  to 
question  always  goes  before  a  master  in  establish  the  defendant's  case.  It  would 
the  first  instance.  Now,  the  court  has  seem,  upon  principle,  that  the  usual  ref- 
never  aUowed  the  master  to  decide,  how  erence  in  an  answer  to  a  written  in- 
far  a  point  suggested  by  the  answer  is  strument,  for  greater  certainty,  did  not 
good  as  a  defence  to  the  whole  or  part  of  oblige  the  party  to  produce  it  merely  for 
a  bill,  nor  could  it  with  proprie^  do  so.  the  inspection  and  advantage  of  his  op- 
And,  accordingly,  as  Lord  Eldon  has  ponent,  untU  the  trial,  and  not  then,  un- 
pointedly  observed,  the  roaster  is  under  less  he  chose.  The  case  of  Hardman  v, 
a  necessity  of  allowing  the  exceptions,  Ellames,  2  MyL  k  K.  782,  is  here  exam- 
and  the  court  is  afterwards  required  to  ined,  and,  as  far  as  this  question  is  con- 
reverse  the  master's  Judgment  without  cemed,  limited,  or  explained.] 
being  in  a  position  to  say,  or  meaning  to  ^  Cooper,  £q.  Fl.  817 ;  Gardiner  «. 
say,  that  the  master  was  wrong.  The  Mason,  4  Bro.  Ch.  470. 
practice  hi  the  Court  of  Exchequer  differs  *  Cooper,  Eq.  FL  817, 818;  DftWBon  «. 
from  that  of  the  Court  of  Chancery  upon  Clarke,  18  Vet.  247. 
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court  shall  require  it,  does  not  fix  the  defendant^  and  deprive  him 
of  the  discretion  of  the  court^.as  to  the  propriety  of  the  production 
of  it.^  The  effect  of  setting  forth  the  contents  of  an  instrument 
in  an  answer,  and  referring  to  the  instrument  for  the  truth  of  the 
statement,  in  effect,  makes  the  instrument  pail;  of  the  answer.' 
But  it  is  very  different,  if  a  defendant  only  mentions  the  existence 
of  a  deed  in  his  custody,  which  destroys  the  plaintiff's  claim  (as  a 
release),  without  going  on  in  the  answer  to  describe  it,  or  offering 
to  produce  it ;  for  in  such  a  case,  the  court  will  not  order  the 
production.^  (a) 

§  860  a.  If  a  defendant  is  called  upon  to  set  out  a  deed  or  other 
instrument,  which  he  is  bound  to  produce,  in  the  words  and  figures 
thereof,  he  should  do  so,  or  give  some  reason  for  not  complying 
with  the  requisition ;  he  may,  however,  avoid  this  by  admitting, 
that  he  has  the  deed,  &c.,  in  his  possession,  and  offering  to  give 
the  plaintiff  a  copy  of  it.  And  it  is  always  a  proper  precaution, 
where  a  defendant  sets  out  any  deed  or  other  instrument  in  his 
answer,  whether  in  hcec  verba^  or  by  way  of  recital,  to  crave  leave 
to  refer  to  it,  as,  by  so  doing,  the  defendant  makes  it  a  part  of  his 
answer,  and  relieves  himself  from  any  charge  in  case  it  should  be 
erroneously  set  out.^ 

§  861.  An  answer  may  either  contain  matter  which  is  scanda- 
lous, or  it  may  contain  matter  which  is  impertinent ;  or  it  may  be 
objectionable  on  the  ground  of  insufficiency,  in  not  answering  fully 
the  statements  and  allegations  of  the  bill.^ 

§  862.  And,  first,  as  to  scandal  in  the  answer.  If  an  answer 
goes  out  of  the  bill  to  state  any  thing  scandalous  or  improper,  the 
scandal  will  be  expunged  by  order  of  court.®  Thus,  where  it  was 
about  bartering  for  boroughs,  it  was  ordered  to  be  taken  off  the 
file.    So,  if  any  matter,  not  material  to  the  defendant's  case,  is  stated, 

1  Cooper,  £q.  PI.  817,  818;  Atkyns  v.         *  Cooper,  Eq.  PL  818;  Mitf.  Eq.  PI. 

Wright,  14  Ves.  211,  213.  by  Jeremy,  818.    [And  the  introduction 

'  Cooper,  Eq.  PL  817,  818.  of  scandalous   and   impertinent  matter 

*  Ibid.  in  the  bill,  does  not  authorize  or  justify 
^  2  Dan.  Ch.  Prac.  269.  similar  matter  in  the  answer  to  meet 

*  Cooper,  Eq.  PL  318;  Com.  Dig.  such  improper  allegations  in  the  bilL 
Chancery,  K,  2.  Langdon  v,  Pickering,  19  Maine,  214.] 

(a)  So  a  party  will  not  be  compelled  any  thing  impeaching  his  case,  or  sufH 
to  produce  muniments  of  title  which  he  porting  or  material  to  the  case  of  his 
swears  do  not,  to  the  best  of  his  knowl*  adrersary.  Minet  v.  Morgan,  L.  R.  8 
edge,  information,   and   belief,  contain    Ch.  861. 

48 
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it  will  be  deemed  impertinent ;  and  Bach  matter,  apon  application 
to  the  court,  may  also  be  expunged.^  But,  as  in  a  bill,  so  in  an 
answer,  nothing  releyant  can  be  deemed  scandalous.  It  is  not 
the  nature  of  the  matter  in  an  answer,  which  makes  it  scandalous ; 
for  if  the  matter  is  relevant,  according  to  the  case  made  by  the  bill, 
whatever  may  be  the  nature  of  such  matter,  it  is  not  scandalous ; 
and  it  may  have  an  influence  upon  the  decision  of  the  suit,  not* 
withstanding  the  nature  of  it.^  Even  though  the  matter  is  in 
substance  proper  for  the  schedule;  yet  the  mode  of  expression 
may  constitute  scandal.  As  where  the  relator  was  a  clergyman, 
and  the  defendant,  in  a  schedule  of  accounts,  made  a  charge  for  a 
sum  of  money  paid  by  him  for  an  order  of  filiation  of  a  bastard 
child  made  upon  the  plaintiff ;  the  court  held,  on  an  exception  to 
the  master's  report,  that,  although  the  defendant  might  possibly 
be  entitled  to  such  a  charge  in  an  account ;  yet  that  the  mode  of 
bringing  it  forward,  and  stating  it,  was  intended  to  drive  the  plain* 
tiff  out  of  his  parish ;  and  it  allowed  the  exception  accordingly.' 

§  863.  Secondly ;  As  to  impertinence  in  an  answer.  If  an  an- 
swer goes  out  of  the  bill  to  state  some  matter  not  material  to  the 
defendant's  case,  it  will  be  deemed  impertinent,  and  the  matter, 
upon  application  to  the  court,  will  be  expunged.^  So,  as  we  have 
already  seen,  it  is  impertinence,  where  the  pleading  is  stuffed  with 
long  recitals,  or  with  long  unnecessary  digressions,  or  where  a  deed 
is  stated,  which  is  not  prayed  to  be  set  forth.^  So,  such  objection- 
able matter  may  be  contained  in  a  schedule ;  as,  if  a  defendant 
sets  fodih  a  long  account,  where  the  bill  does  not  pray  that  an 
account  may  be  set  forth.^  So,  where  a  bill  called  upon  the  de- 
fendant, a  solicitor,  to  set  forth  how  he  computed,  and  made  out 
his  demand  upon  the  plaintiff,  with  all  the  pai*ticulars  relating 
thereto,  and  contained  interrogatories  pointed  to  particular  items, 
and  a  minute  comparison  of  two  bills  of  costs,  which  had  been 
delivered  ;  the  court  held  a  schedule  to  an  answer,  containing  at 

1  Cooper,  Eq.  PI.  818;  Mitf.  Eq.  PI.  court  having  competent  and  exdnsiTe 

by  Jeremy,  813.  jurisdiction  over  the  probate  thereof,  was 

'  Ibid.  ordered  to  be  expunged  as  impertinent 

'  Cooper,  Eq.  PI.  818,  819;  Mitf.  Eq.  and  immaterial.    Langdon  r.  Goddard,  8 

PI  by  Jeremy,  318-315.  Story,  13. 

*  Mitf.  Eq.  PI.  by  Jeremy,  813.    An  »  Ante.  §  266,  267. 

allegation  impeaching  the  bona  fides  and  ^  Cooper,  Eq.  PL  818;  Mitf.  Eq.  PL  by 

validity  of  a  codicil  to  a  will  which  had  Jeremy,  818. 
been  already  approved  and  allowed  by  a 
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fall  length  a  bill  of  costs  and  observations,  with  reference  to  a 
bill  formerly  delivered  for  the  same  business,  impertinent ;  because 
the  defendant,  by  referring  to  the  bills  delivered,  would  have  fully 
answered  all  that  interrogatory.^  A  plaintiff  may  call  for  infor- 
mation of  a  very  minute  character,  which  the  defendant  is  bound 
to  afford,  yet  he  may  do  it  in  such  a  way  as  to  amount  to  imperti- 
nence, or  prolixity  amounting  to  impertinence.'  Irrelevant  mat- 
ter is  of  course  impertinent  in  an  answer,  as  it  would  be  in  a  bill. 
But  matter  is  not  impertinent,  if  it  is  material,  and  properly  arises 
in  the  events,  which  have  occurred  before  or  after  the  filing  of  the 
bill,  although  not  charged  in  the  bill  or  any  supplement  thereto. 
Thus,  for  example,  if  the  plaintiff  dies,  and  a  bill  of  revivor  is 
brought,  and  in  the  interval  the  defendant  has  become  bankrupt, 
he  may  allege  that  fact  in  his  answer,  although  he  admits  the  facts, 
which  entitle  to  a  revivor.* 

§  864.  Thirdly ;  As  to  insufficiency  in  an  answer.  If  a  plaintiff 
conceives  an  answer  to  be  insufficient,  he  may  take  exceptions  to 
»ch  ..^r,  wMck  exception  „,  d^y  i/witi.g.  J.™g  «.e 
parts  of  the  bill,  which  the  plaintiff  alleges  are  not  answered^  and 
preying  that  the  defendant  may  in  such  respecte  put  in  a  further 
and  full  answer  to  the  bill.^  Exceptions  must  be  signed  by  coun- 
sel, and  are  then  delivered  to  the  proper  officer.*  This  must  be 
done  within  a  limited  time,  according  to  the  course  of  the  court, 
although  lipon  application,  further  time  will  be  allowed  for  the 
purpose,  within  certain  restrictions.®  If  there  are  two  or  more 
defendants  to  a  bill,  and  the  defendants  answer  separately,  sepa- 
rate exceptions  must  be  taken  to  each  answer.^  But  exceptions 
to  a  joint  answer  may  be  allowed  as  to  one  defendant  only.  Care 
must  be  taken  in  drawing  exceptions,  that  all  the  points  of  in- 
sufficiency are  stated ;  for,  after  the  answer  to  the  exceptions,  the 
plaintiff  cannot  add  to  his  exceptions.®    But,  upon  a  clear  mis- 

1  Cooper,  Eq.  PI.  318,  819;  Mit£  Eq.  *  Bfitf.  £q.  PI.  by  Jeremy,  815. 

PI.  by  Jeremy,  818-815.  «  Ck)oper,  Eq.  PI.  818,  819 ;  Mitf .  Eq. 

s  Marshall  v,  Mellersh,  6  Beav.  558.  PI.  by  Jeremy,  818-315. 

<  Langley  v,  Fisher,    10   Sim.   845;  '  f  Cooper,  Eq.  PI.  819,820;  Mitf.  £q. 

Ante,  §  782.    Post,  §  868  a.     [It  is  not  FI.  by  Jeremy,  815-317. 

impertinent  to  allege  in  answer  to  a  bill  >  Mr.  Daniell,  on  this   subject,  has 

for  specific  performance,  that  one  of  the  made  the  following  important  practical 

conditions  of  sale  was  framed  with  a  remarks.    "  Exceptions  to  an  answer  for 

fraudolent  intent    Emery  v.  Pickering,  insufiSciency  mnst  be  in  writing,  and  care 

18  Sim.  688.]  must  be  taken  in  framing  them,  that  they 

^  Ibid.  are  properly  entitled,  otherwise  they  ifiU 
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take,  as  where  the  plaintiff  sent  to  his  counsel  the  wrong  draft  of 
the  bill,  or  where  there  were  two  causes,  and  the  exceptions  were 

be  suppressed  or  taken  off  the  file  for  referred  upon  the  same  ezoeptions,  it  was 
irregularity.  Thus,  where  exceptions  considered  that  he  came  too  late  with  his 
having  been  allowed  to  an  answer,  the  objection  to  the  form  of  the  exceptions, 
plaintiff  obtained  the  usual  order, '  tliat  And  so,  where  a  plaintiff,  in  his  exoep- 
he  might  be  at  liberty  to  amend  his  bill,  tions,  went  beyond  the  allegationa  in  the 
and  that  the  defendant  might  answer  the  bill,  and  upon  a  reference,  the  master 
Amendments  and  exceptions  at  the  same  reported  the  answer  insufficient,  where- 
time/  and  amended  his  bill,  whereupon  upon  the  defendant  submitted  to  the  re- 
the  defendant  put  in  a  second  answer,  port,  and  put  in  a  furtlier  answer,  which 
upon  which  the  plaintiff  took  exceptions  the  master  also  reported  insufficient,  the 
to  the  second  answer,  and  entitled  them  defendant,  upon  exceptions  to  the  second 
'  Exceptions  to  the  further  answer  to  the  report,  was  held  to  have  precluded  him- 
original  bill  and  to  the  answer  to  the  self,  by  putting  in  a  further  answer,  fnm 
amended  bill,'  the  exceptions  were  held  objecting  to  the  form  of  the  exceptions, 
to  be  irregularly  entitled,  and  ordered  to  He  ought  to  haye  excepted  to  tlie  first 
be  taken  off  the  file,  because  new  excep-  report  It  has  been  before  stated,  that  in 
tions  cannot  be  taken  to  a  further  answer  cases  of  exceptions  for  impertinence,  one 
to  an  original  bilL  Formerly  exceptions  exception  cannot  be*  partially  allowed; 
for  insufficiency  appear  to  have  set  forth  and  that,  Uierefore,  if  part  of  an  excep- 
the  tenor  or  scope  of  the  bill,  and  the  tion  be  good,  and  the  rest  bad,  the  whole 
substance  of  the  answer,  and  then  to  exception  must  be  oyerruled.  This,  how- 
have  i)roceeded  to  point  out  particularly  ever,  is  not  the  case  with  regard  to  ex- 
the  points,  in  which  the  answer  was^con-  ceptions  for  insufficiency,  which  may  be 
sidered  defective ;  but,  according  to  the  allowed  in  part  and  overruled  as  to  part 
modem  practice,  the  tenor  of  the  bill  and  Care  must  be  taken,  in  drawing  excep- 
substance  of  the  answer  are  omitted,  and  tions,  that  no  mistakes  happen  therein, 
the  plaintiff  proceeds  at  once  to  point  out  for  after  they  have  been  delivered  no  new 
specifically  the  parts  of  the  bill  or  the  exception  can  regularly  be  added.  Cases, 
interrogatories,  which  are  unanswered,  however,  have  occurred,  where  the 
by  separate  exceptions,  applicable  to  amendment  of  exceptions  has  been  per- 
each  part.  This  is  in  compliance  with  mitted  on  the  ground  of  mistake;  as 
Lord  Bacon's  Orders,  which  direct  that  where  the  plaintiff's  solicitor,  for  the 
'no  reference  shall  be  made  for  insuf-  purpose  of  instructing  his  counsel  in 
ficiency  of  an  answer,  without  showing  drawing  the  exceptions,  sent  him,  by  mis- 
some  particular  point  of  the  defect,  and  take,  the  original  draft  of  the  bill,  in- 
not  upon  surmise  of  insufficiency  in  gen-  stead  of  another  draft  from  which  the 
eral.'  And  it  has  been  held,  that  where  bill  was  engrossed,  which  differed  mate- 
a  plaintiff  complains,  that  a  particular  rially,  and  the  mistake  was  not  discov- 
interrogatory  in  his  bill  has  not  been  an-  ered  till  it  was  too  late  to  rectify  it.  In 
swered,  he  must  state  the  interrogatory  Northcote  v.  Nortbcote,  1  Dick.  22,  it  is 
in  the  terms  of  it,  and  not  throw  upon  the  stated  that  liberty  was  given  to  amend 
court  the  trouble  of  determining  whether  exceptions,  after  arguing  them ;  it  does 
the  expressions  of  the  exceptions  are  to  not,  however,  appear  upon  what  ground 
be  reconciled  with  the  interrogatory,  such  liberty  was  given.  Exceptions  for 
Where,  however,  an  exception  did  not  insufficiency,  as  well  as  those  for  imper* 
follow  the  words  of  the  interrogatory,  but  tinence,  must  have  the  signature  of  conn- 
the  defendant  had  submitted  to  answer,  sel,  though  there  is  no  positive  order 
and  put  in  a  fUrtlier  answer,  which  was  requiring  it,  and  a  set  of  such  exceptions. 


§  864-866.]  ANSWERS.  677 

taken  from  one  bill,  instead  of  the  other,  the  court  having  per- 
mitted an  amendment  to  be  made  of  the  exceptions.^ 

§  865.  If  a  defendant  conceives  his  answer  to  be  sufficient,  or 
if,  for  any  other  reason,  be  does  not  submit  to  answer  the  matter 
contained  in  the  exceptions,  one  of  the  masters  of  the  court  is 
directed  to  look  into  the  bill,  the  answer,  and  the  exceptions,  and 
to  certify,  whether  the  answer  is  sufficient  in  the  points  excepted 
to,  or  not.^  If  the  master  reports  the  answer  insufficient  in«any 
of  the  points  excepted  to,  the  defendant  must  answer  again  to 
those  parts  of  the  bill,  in  which  the  master  conceives  the  answer 
to  be  insufficient ;  unless,  by  excepting  to  the  master's  report,  the 
defendant  brings  the  matter  before  the  court,  and  there  obtains  a 
different  judgment.^  But  if  a  defendant  has  insisted  on  any  mat- 
ter, as  a  reason  for  not  answering,  although  he  does  not  except  to 
the  master's  report,  yet  he  is  not  absolutely  precluded  from  insist- 
ing on  the  same  matter  in  a  second  answer,  and  taking  the  opin- 
ion of  the  court,  whether  he  ought  to  be  compelled  to  answer 
further  to  that  point,  or  not.^  If,  after  the  plaintiff  has  taken 
exceptions,  he  obtains  the  usual  order  to  amend  his  bill,  and  that 
the  defendant  may  answer  the  exceptions  and  amendments  to- 
gether, he  cannot  afterwards  take  a  new  exception,  as  to  any 
thing  in  the  original  bill.  But  he  must  go  before  the  master 
upon  the  old  exceptions,  as  they  apply  to  the  original  bill,  and 
upon  the  new  exceptions,  as  to  the  new  matter  introduced  by  the 
amendments ;  which,  however,  the  master  may  consider  with 
reference  to  such  parts  of  the  original  bill,  as  apply  to  them.^ 

§  866.  Where  a  defendant  demurs  to  any  part  of  the  discovery 
sought  by  a  bill,  and  answers  likewise,  the  plaintiff  cannot  take 
exceptions  to  the  answer  before  the  demurrer  has  been  argued.^ 
If  he  does,  it  will  have  the  effect  of  admitting  the  validity  of  the 
demurrer ;  the  foundation  of  which  rule  seems  to  be,  that  it  is 
impossible  to  determine,  whether  the  answer  is  sufficient  or  not, 
unless  the  demurrer  is  admitted  to  be  good.^     But  a  plaintiff  has 

not  signed  by  counsel,  were  for  that  rea-        *  Cooper,  Eq.  PI.  S19,  320 ;  Mitf.  £q. 

son  taken  oft  the  file,  although  the  de-  PI.  by  Jeremy,  S1&-317. 

fendant  had  taken  an  office  copy  of  them,         *  n>id. 

and  the  plaintiff  had  obtained  an  order         *  Ibid. 

of  reference."    2  Dan.  Ch.  Prac  ch.  16,        *  Cooper,  Eq.  PI.  820,  821 ;  Biitf.  Eq, 

§  2,  p.  305-807.  PI.  by  Jeremy,  816,  817. 

1  Cooper,  Eq.  PI.  819,  820 ;  Mitf.  Eq.         «  Ibid. 
PI.  by  Jeremy,  815-817.  T  ibid. 
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been  permitted  in  such  caae  to  withdraw  the  exceptions,  P^yiiig 
the  costs,  without  prejudice  to  filing  exceptions,  if  the  demurrer 
should  be  allowed.^  It  is  the  same,  where  the  defendant  pleads  to 
part  of  the  discovery,  and  answers  likewise.'  But  if  a  demurrer 
or  a  plea  is  only  to  the  relief  prayed  by  the  bill,  and  not  to  any 
part  of  the  dLscovery,  the  plaintiff  may  take  exceptions  to  the  an- 
swer before  the  demurrer  or  the  plea  is  ai^ed.^  If  a  plea  or  a 
demurrer  is  filed  without  any  answer,  and  is  overruled,  the  plain- 
tiff need  not  take  exceptions;  but  the  defendant  must  answer  the 
whole  bill,  as  if  no  defence  had  been  made.  But  if  a  plea  or  a 
demurrer  is  accompanied  by  an  answer  to  a  single  fact,  even  to 
the  denial  of  combination,  and  the  plea  or  the  demurrer  is  over- 
ruled, the  plaintiff  must  except  to  the  answer,  as  insufficient.^ 

§  867.  Scandal  and  impertinence  in  an  answer  must  be  dis- 
posed of,  before  its  sufficiency  can  be  considered.^  (a)  A  refers 
ence,  therefore,  of  a  defendant's  answer  for  impertinence,  is  good 
cause  against  dissolving  an  injunction,  which  the  plaintiff  has 
obtained.^  A  reference  of  an  answer  for  impertinence,  is  waived 
by  a  subsequent  reference  for  insufficiency.^  After  a  reference 
for  msnfficiency,  an  answer  cannot  be  referred  for  impertinence; 
but  it  may  for  scandal.^  Not  only  the  plaintiff,  but  any  of  the 
defendants,  may  refer  an  answer  of  another  defendant  for  scandal 
against  them.^  But  after  a  replication  has  been  filed  by  the 
plaintiff  to  an  answer,  he  cannot,  in  general,  either  refer  it 
for  impertinence,  or  take  exceptions  on  the  ground  of  its  insuffi- 
ciency.^^ 

§  868.  A  further  answer  is  in  every  respect  similar  to,  and,  in- 
deed, is  considered  as  forming  part  of,  the  first  answer.^^  So,  an 
answer  to  an  amended  bill  is  considered  as  part  of  the  answer  to 
the  original  bill.^  Therefore,  if  the  defendant,  in  a  further  an- 
swer, or  in  an  answer  to  an  amended  bill,  repeats  any  thing  con- 
tained in  a  former  answer,  the  repetition  unless  it  varies  the 
defence  in  point  of  substance,  or  is  otherwise  necessary,  or  exp&- 

1  Ibid.  7  n>id. 

«  Ibid.  8  Ibid, 

s  Ibid.  »  Ibid. 
«  Cooper,  Eq.  Fl.  821 ;  Mitf.  Eq.  PL       ^  IMd. 

by  Jeremy,  817.  u  Ibid ;  ICitf.  Eq.  Fl  by  Jerany,  8ia 

»  Cooper,  Eq.  H.  821,  822.  w  IWd. 
«  Ibid. 

/    (a)  See  Johnson  v.  Tucker,  2  Tenn.  Ch.  241 
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dient,  will  be  considered  as  impertinent.^  And  if,  upon  a  refer- 
ence to  a  master,  such  parts  of  the  answer  are  reported  to  be 
impertinent,  they  will  be  struck  out  as  such,  with  costs,  which, 
in  strictness,  are  to  be  paid  by  the  counsel,  who  signed  the 
answer.* 

§  868  a.  Hitherto  we  have  been  principally  considering  answers 
to  original  bills.  But  similar  considerations  will  generally  apply 
to  answers  to  supplemental  bills.  In  cases  of  bills  of  revivor,  the 
simple  fact. of  the  title  to  revive  is  ordinarily  that  alone,  which 
enters  into  the  answer.  As,  for  example,  if  the  plaintiff  dies,  the 
fact  of  his  death  is  that,  which  ordinarily  is  either  admitted  or 
denied  in  the  answer.  But  in  cases  of  bills  of  revivor  (and  prob- 
ably the  same  rule  applies  to  supplemental  bills),  if  any  new 
event  has  occurred,  which  changes  the  predicament  of  the  de» 
fendant,  as  to  his  rights  or  title  in  the  suit,  he  may  by  his  answer 
not  only  answer  the  facts  chained  in  the  bill  of  revivor  or  sup- 
plement, but  also  state  such  facts  or  events  as  change  his  own 
position  in  the  suit.  Thus,  for  example,  the  defendant  to  a  bill 
of  revivor  may  answer  not  only  admitting  the  fact  which  entitles 
the  plaintiff  to  revive,  but  that  since  then  he  has  himself  become 
a  bankrupt.^ 

§  868  b.  Upon  a  somewhat  similar  ground,  where  a  bill  required 
a  defendant  to  answer  as  to  his  knowledge,  remembrance,  infor- 
mation, and  belief  of  certain  facts  charged  in  the  bill,  and  the 
defendant,  in  his  answer,  stated  that  he  had  no  knowledge,  infor- 
mation, and  belief,  that  the  facts  stated  were  not  true ;  upon  an 
exception  taken  that  the  defendant  had  not  said  whether  he  be- 
lieved them  to  be  true,  it  was  held  that  the  exception  was  well 
taken ;  for  his  belief  might  be  material  in  the  case.^ 

1  Mitf.  Eq.  PI.  by  Jeremy,  818 ;  Coop-  is  the  usual  formulary),  it  is  not  sufficient 

er,  Eq.  PL  822 ;  Smith  v,  Serle,  14  Ves.  for  the  defendant  to  answer  as  to  h\M 

416.  knowledge,  but  he  must  answer,  also, 

'  Ibid.  as  to  his  information  and  belief.    The 

*  Langley  v,  Fisher,  10  Sim.  846 ;  plain  reason  is,  that  the  admission  may 
Ante,  §  868.  be  of  use  to  the  plaintiff  as  proof,  if  the 

*  Ante,  §  866  a ;  Brooks  v.  Byam,  1  defendant  should  answer  as  to  his  belief 
Story,  296,  801.  In  this  case,  the  court  in  the  affirmative,  without  qualification, 
said :  "  Nothing  is  more  clear  in  prin-  Thus,  although  a  defendant  should  state, 
dple,  than  the  rule,  that  in  the  case  of  that  he  has  no  knowledge  of  the  fact 
an  interrogatory,  pertinent  to  a  charge  charged ;  if  he  should  also  state,  that  he 
in  the  bill,  requiring  the  defendant  to  has  been  informed,  and  belieres  it  to  be 
answer  it '  as  to  his  knowledge,  remem-  true ;  or  simply,  that  he  believes  it  to 
brance,  information,  and  belief '  (which  be  true,  without  adding  any  qualification 
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§  869.  In  the  next  place,  let  us  proceed  to  the  consideration  of 
the  form  of  an  answer.    An  answer  always  begins  with  its  title, 

thereto,  such  as  that  he  does  not  know  A  man  may  have  an  nndoabting  beBef 
it  of  his  own  knowledge  to  be  bo,  and,  of  a  fact,  or  he  may  disbelieTe  its  exist- 
therefore,  he  does  not*admit  the  same,  it  enoe,  or  he  may  believe  it  highly  proba- 
would  be  taken  by  the  court,  as  a  fact  ble,  or  merely  probable,  on  the  contrary, 
admitted  or  proved ;  for  the  rule  in  equity  or  he  may  baye  no  belief  whatsoever 
generally  (although  not  universally),  is,  as  to  it    In  each  of  these  cases,  he  is 
that  what  the  defendant  believes,  the  bound  to  answer  conscientiously,  as  to 
court  will  believe.    The  rule  might,  per-  the  state  of  his  mind,  in  the  matter  of  bis 
haps,  be  more  exactly  stated,  as  to  its  belief;  and,  if  he  does,  that  is  all  which 
real  foundation,  by  saying,  that  whatever  a  court  of  equity  will  require  of  him.    If 
allegation  of  fact  the  defendant  does  not  a  man  truly  states,  that  he  cannot  form 
choose  directly  to  deny,  but  states  his  any  belief  at  all  respecting  the  truth  of 
belief  thereof,  amounts  to  an  admission  the  fact  or  information,  that  is  sufficient* 
on  his  part  of  its  truth,  or,  that  he  does  and  it  puts  the  plaintiff  upon  proof  of 
not  mean  to  put  it  in  issue,  as  a  matter  it    If,  on  the  other  hand,  the  defendant 
of  controversy  in  the  cause.    But  a  mere  should  state  (as  in  the  present  case  the 
statement  by  the  defendant  in  his  an-  defendant  does  in  effect  state), '  that  be 
swer,  that  he  has  no  knowledge  that  the  has  no  knowledge,  information,  or  belief, 
fact  is  as  stated,  without  any  answer  as  that  the  fact  or  information  inquired  about 
to  his  belief  concerning  it,  will  not  be  ia  not  true,'  or  if  he  states  (as  in  the 
such  an  admission  as  can  be  received  as  present  case),  that  he  has  been  informed 
evidence  of  the  fact.    Such  an  answer  by  a  party,  and  verily  believes,  that  such 
is  insufficient ;  and,  therefore,  the  defect  party  did  not  possess  any  knowledge,  in* 
properly  constitutes  a  matter  of  excep-  formation,  or  belief  of  the  fact,  which  the 
tion  thereto,  since  it  deprives  the  plain-  interrogatory  points  out ;  in  each  of  theee 
tiff  of  the  benefit  of  an  admission  to  cases,  it  seems  to  me,  tliat  the  answer, 
which  he  is  justly  entitled.    However,  if  expressive  of  the  true  state  of  mind  of 
courts  of  equity  do  not,  in  this  respect,  the  defendant,  might,  at  least  for  some 
act  with  rigid  and  technical  exactness,  purposes,  be  held  sufficient    But  then, 
as  to  the  manner  in  which  the  defendant  if  such  hinguage  were  unaccompanied  by 
states  his  belief,  or  disbelief,  if  it  can  be  any  other  qualifications,  or  explanations, 
fairly  gathered  from  the  whole  of  that  )  should  understand,  that  the  defendant 
part  of  the  answer,  what  is,  according  to  did  mean  to  assert  his  belief  of  the  truth 
the  intention  of  the  defendant,  the  fair  of  the  information  or  statement  of  fact, 
result  of  its  allegations.    It  is  obvious,  because,  if  he  had  no  knowledge,  infor- 
that  in  answers  as  to  the  information  imd  mation,  or  belief,  that  it  is  not  true,  he 
belief  of  the  defendant,  there  may  be,  must  be  presumed  to  give  credit  to  it ; 
and,  indeed,  ordinarily  will  be,  partial  and  if  he  did  not  intend  so  to  be  under- 
admissions  and  partial  denials,  of  every  stood,  it  would  be  his  duty  to  say,  in  ex- 
shade  and  character,  some  of  which  may  press  terms,  that  he  had  no  belief  about 
be  delivered  in  terms  of  great  ambigu-  the  matter;  and  he  ought  not  to  be  al- 
ity  and  uncertainty,  and  some  mixed  up  lowed  to  shelter  himself  behind  equivocal, 
with  various  qualifications  and  attendant  or  evasive,  or  doubtful  terms,  and  there- 
,  circumstances.    No  general  rule,  there-  by  to  mislead  the  plaintiff  to  his  ii\jury. 
fore,  can  be  laid  down,  which  will  govern  And  this  leads  me  to  remark,  and  it  is 
all  the  different  classes  of  cases  which  the  real  and  only  point  of  difficult^'  which 
may  thus  arise  as  to  the  sufficiency  or  I  have  felt  upon  the  exception,  whether, 
insufficiency  of  an  answer  in  this  respect  altliough  the  plaintiff  may  agree  to  take 
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specifying  of  wbicli  of  the  defendants  it  is  the  answer,  and  the 
names  of  the  plaintiffs  in  the  cause,  in  which  it  is  filed  as  an  an- 
swer.^ Two  or  more  persons  may  join  in  the  same  answer,  and 
where  their  interests  are  the  same,  and  they  «ippear  by  the  same 
solicitor,  they  ought  to  do  so,  unless  some  good  reason  exists  for 
their  answer  separately ;  for  otherwise  the  nonjoinder  may  affect 
them  in  the  matter  of  the  costs  at  the  final  hearing.^  It  may, 
therefore,  be  stated  as  a  general  rule,  that  the  defendants  should 
answer  jointly,  unless  their  titles  are  different;  although  upon 
bills  by  rectors  and  vicars  for  tithes,  it  has  been  allowed  to  the 
defendants  to  split  their  titles  in  their  defence.^  An  answer,  pur- 
porting to  be  the  joint  answer  of  five  defendants,  cannot  be  sworn 
to  as  the  answer  of  three  only  ;  but  it  ought  to  be  amended.^  An 
answer,  misnaming  the  plaintiff,  is  considered  as  no  answer,  and 
the  defendant  therefore  is  not  bound  by  it.  If  there  is  an  imma- 
terial mistake  in  a  name,  the  answer  may  be  taken  off  the  file, 
and  resworn.^  But  where  there  is  a  misnomer  of  the  plaintiff  in 
the  cause,  and  a  proper  answer  is  afterwards  put  in,  the  first  an- 
swer  will  be  ordered  to  be  taken  off  the  file,  by  the  description  of 
a  paper  writing,  purporting  to  be  an  answer.^ 

§  870.  An  answer  is  headed  by  a  title,  "  The  answer  of  A.  B., 
the  defendant,  to  the  bill  of  complaint  of  C.  D.,  the  complainant."  ^ 
After  the  title  of  the  answer,  it  proceeds  to  reserve  to  the  defend- 
ant all  advantages,  which  might  be  taken  by  exception  to  the  bill ; 

and  accept  such  an  admission,  interpret-  the  answer  shall  he  the  one  way  or  the 

ing  it  as  aifirmatiye  of  the  defendant's  other,  that  he  calls  upon  the  pUintifF  for 

belief,  if  in  that  sense  it  would  be  bene-  proof  thereof,  or  he  admits  it,  or  he 

flcial  to  himself,  he  is  positively  bound  to  waives  any  controversy  about  it."     2 

receive  it,  when  it  is  clearly  susceptible  Dan.   Ch.  Prac.  257,  402 ;.  Gresley  on 

of  a  different,  or  even  of  an  opposite  inter-  Evid.  19,  20;  Potter  v.  Potter,  1  Yes. 

pretation,  which  may  affect  the  nature  274;  Cooth  r.  Jackson,  6  Yes.  87,  88; 

and  extent  of  his  proofs  at  the  hearing  of  Ante,  §  854. 

the  cause.    Upon  full  reflection,  I  think         >  Cooper,  Eq.  PL  828 ;  Mitf .  Eq.  PI. 

that  he  is  not  positively  bound  to  receive  by  Jeremy,  818,  814 ;  Griffiths  r.  Wood, 

it,  although  certainly  I  should  interpret  11  Yes.  62. 

it  as  an  affirmative,  if  it  would  be  favor-        ^  2  Dan.  Ch.  Prac.  ch.  15,  f  2,  p.  265, 

able  for  the  plaintiff;  but  he  has  a  right  266 ;  Yan  Sandau  v.  Moore,  1  Russ.  441. 

to  require,  that  the   defendant  should         *  Cooper,  Eq.  PI.  828 ;    Mitf.  Eq.  PI. 

state  in  direct  terms,  or,  at  least,  in  un-  by  Jeremy,  813,  814 ;  Griffiths  v.  Wood, 

equivocal  terms,  either  that  he  does  be-  11  Yes.  62. 

lieve,  or  that  he  does  not  believe,  the        *  Ibid. 

matter  inquired  of,  or  that  he  cannot         *  Ibid. 

form  any  belief,  or  has  not  any  belief        *  Ibid. 

concerning  the  matter,  and  according  as        ^  2  Dan.  Ch.  Prac.  ch.  15,  §  2,  p. 
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a  form,  whicb  is  probably  intended  to  prevent  a  conclusion,  that 
the  defendant^  having  submitted  to  answer  to  the  bill,  admits  every 
thing,  which  by  his  answer  he  does  not  expressly  controvert,  and 
especially  such  matters,  as  he  might  have  objected  to  by  demurrer 
or  by  plea.^  It  will  not,  however,  in  general,  have  that  effect,  as 
has  been  already  mentioned.^  The  substance  of  the  answer,  ac- 
cording to  the  defendant's  knowledge,  remembrance,  information, 
and  belief,  then  follows,  in  which  the  matter  of  the  bill,  with  the 
interrc^tories  founded  thereon,  are  answered  one  after  the  other, 
together  with  such  additional  matter,  as  the  defendant  thinks 
necessary  to  bring  forward  in  his  defence,  either  for  the  purpose 
of  qualifying,  or  of  adding  to,  the  case  made  by  the  bill,  or  of 
stating  a  new  case  on  his  own  behalf.^  This  is  followed  by  a  gen- 
eral traverse  or  denial  of  all  the  unlawful  combination  charged  in 
the  bill,  and  of  all  other  matters  therein  contained.^  Where,  how- 
ever, such  a  general  traverse  is  omitted  at  the  end  of  an  answer, 
it  has  been  held,  that  the  answer,  notwithstanding,  }h  good ;  and 
it  is  not  to  be  suppressed  as  improper.^  This  general  traverse 
was  first  introduced  in  ancient  times,  when  the  defendant  used 
only  to  set  forth  his  case  in  the  answer,  without  answering  every 
clause  in  the  bill ;  and,  for  this  reason,  it  became  the  practice  for 
the  defendant  to  add,  at  the  end  of  the  answer,  this  general  trav- 
erse. But,  although  it  is  the  practice  now  to  answer  every  clause 
in  the  bill,  and  a  general  traverse  therefore  seems  impertinent, 
and  has  been  held  to  be  unnecessary ;  yet  this  formulary  is  still 
continued  in  answers.^ 

§  871.  The  answer  of  an  infant  being  expressed  to  be  made  by 
his  guardian,  the  general  reservation  at  the  beginning,  the  denial 
of  combination,  together  with  the  general  traverse  at  the  conclu- 
sion, common  to  all  other  answers,  are  omitted.^  The  reason  of 
this  is,  that  an  infant  is  entitled  to  every  benefit,  which  can  be 
taken  by  exception  to  a  bill,  although  he  does  not  make  such  res- 
ervation, or  expressly  make  the  exception.     He  is  also  considered 

1  Cooper,  Eq.  PI.  828 ;  Mitf.  Eq.  PI.  «  n>id. 

by  Jeremj,  818,  314  ;  Griffiths  v.  Wood,  ^  Ibid.    In  the  case  of  infants,  it  has 

11  Yes.  62  ;  Post,  §  S72.  been  erroneously  thought,  that  it  is  mere- 

^  Ibid. ;  Ante,  §  694.  ly  necessary  to  pot  in  what  is  called  a 

"  Cooper,  Eq.  PI.  823-826 ;  Biitf.  Eq.  common  infant's  answer,  submitting  his 

PI.  by  Jeremy,  818,  814,  816.  rights  to  the  protection  of  the  court ;  but 

*  Ibid.  this  is  not  so.  Lanei;.Hardwlcke,9BeaT. 

»  Ibid.  14&                 ' 
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as  incapable  of  entering  into  the  unlawful  combination ;  and  his 
answer  cannot  be  excepted  to  for  insufficiency ;  nor  can  any  ad- 
mission made  by  him  be  binding.^  Even  the  admission  in  a  de- 
ceased heir's  answer  of  the  will  of  the  testator,  has  been  held  not 
to  be  binding  upon  the  infant  heir,  who  has  succeeded  him.^    If  a 

1  Ibid. ;  Wright  v.  Miller,  1  Sandf.  they  admit,  that  they,  these  defendants, 

Ch.  108,  some  time  afterwards,  to  wit,  about  the 

'  Cooper,  £q.  PI.  824,  825;  Mitf.  Eq.  month  of  January,  1750,  duly  proved  the 
Fl.  by  Jeremy,  814,  315.  The  foUowiug  said  will  in  the  Prerogative  Court  of 
form,  taken  from  Barton's  Suit  in  Equity,  the  Archbishop  of  Canterbury  ;  and  took 
p.  115-121,  will  explain  fully  this  and  the  upon  themselves  the  burden  of  the  eze- 
succeeding  passages.  It  is  an  answer  by  cution  thereof;  and  these  defendants  are 
the  executors  of  a  will  to  a  bill  for  a  ready  to  produce  the  said  probate,  as  this 
legacy,  admitting  assets,  &c. ;  and  is  in  honorable  court  shall  direct.  And  these 
the  most  simple  form,  which  can  ordi-  defendants  further  answering,  admit,  that 
nariiy  arise  in  practice.  "  The  joint  and  tlie  said  compUunant,  James  Willis,  by 
several  answers  of  Edward  Willis,  and  his  said  father  and  next  friend,  did  sev- 
William  Willis,  two  of  the  defendants  to  eral  times,  since  the  said  legacy  of  jC800 
the  bill  of  complaint  of  James  Willis,  an  became  payable,  apply  to  them,  these 
infant,  by  John  WiUls,  his  father  and  defendants,  to  have  the  same  paid  or 
next  friend,  complainant.  These  defend*  secured  for  the  benefit  of  the  said  com- 
ants  now,  and  at  all  times  hereafter,  plainant,  which  these  defendants  de- 
saving  and  reserving  to  tliemselves  all  clined,  by  reason  that  the  said  complain- 
manner  of  benefit,  and  advantage  of  ant  was,  and  still  is,  an  infant,  under  the 
exception,  to  the  many  errors  and  insuffi-  age  of  twenty-one  years.  Wherefore 
ciencies  in  the  complainant's  said  bill  of  these  defendants  could  not,  as  they  are 
complaint  contained,  for  answer  there-  advised,  be  safe  in  making  such  pay- 
unto,  or  unto  so  much,  and  such  parts  ment,  or  in  securing  the  said  legacy  in  any 
thereof,  as  these  defendants  are  advised  manner  for  the  benefit  of  the  said  corn- 
is  material  for  them  to  make  answer  plainant,  but  by  the  order  and  direction, 
unto ;  they  answer  and  say,  they  admit,  and  under  the  sanction  of  this  honorable 
thatThomas  Atkins,  in  the  complainant's  court  And  these  defendants  further 
bill  named,  did  duly  make  and  execute  answering,  say,  that  by  virtue  of  the  said 
such  last  will  and  testament  in  writing,  will  of  the  said  testator,  they  possessed 
of  such  date,  and  to  such  purport  and  themselves  of  the  real  and  personal  es- 
efTect,  as  in  the  complainant's  said  bill  tate,  goods,  chattels,  and  efi*ects  of  the 
mentioned  and  set  forth;  and  did  thereby  said  testator  to  a  considerable  amount; 
bequeath  to  the  compkinant,  James  Wil-  and  they  do  admit,  that  assets  of  the  said 
lis,  such  legacy  of  jCSOO,  ^n  the  words  for  testator  are  come  to  their  hands  sufficient 
that  purpose  mentioned  in  the  said  bill,  to  satisfy  the  complainant's  said  legacy, 
or  words  to  a  like  purport  or  efi*ect.  And  and  which  assets  they  admit  to  be  sub- 
these  defendants,  further  answering,  say,  ject  to  the  payment  thereof,  and  are  willing 
they  admit,  that  the  said  testator,  Thomas  and  desirous,  and  do  hereby  ofier  to  pay 
Atkins,  did  by  such  will  appoint  these  the  same,  as  this  honorable  court  shall 
defendants,  Edward  Willis  and  William  direct,  being  indemnified  therein.  And 
Willis,  executors  thereof;  and  that  the  these  defendants  deny  all  unlawful  com- 
said  testator  died  on  or  about  the  20th  bination  and  confederacy  in  the  said  bill 
day  of  December,  1748,  without  revoking  charged,  without  that,  that  any  other 
or  altering  the  said  will.  And  these  matter  or  thing  material  or  necessary  for 
defendants,  further  answering,  say,  that  these  defendants  to  make  answer  unto, 
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defendant  is  reduced  to  a  state  of  second  childhood  by  age  and  in- 
firmity, the  coarse  is  for  him  to  answer  by  a  guardian,  in  the  same 
manner  as  an  infant.^  The  answer  of  an  idiot  or  a  lunatic,  is  also 
expressed  to  be  made  by  his  committee,  as  his  guardian,  or  by  the 
person  appointed  as  his  guardian,  by  the  court  to  defend  the  suit.^ 
And  a  plaintiff  cannot  except  for  insufficiency  to  the  answer  of  a 
defendant  of  unsound  mind,  against  whom  a  commission  of  lunacy 
has  not  issued,  answering  by  his  guardian.^ 

§  872.  The  form  of  the  answer,  as  well  as  the  protestation, 
seems  to  have  been  borrowed  from  the  Civil  Law ;  for,  in  the  Civil 
Law,  the  form  of  the  answer  begins,  ^^  Sub  protestatione  de  nimia 
generalitate,  ineptitudine,  obscuritate,  nuUitate,  et  indebita  spe- 
cificatione  dicti  libelli."  The  oath,  too,  administered  in  case  of  an 
answer,  was,  ^^  De  scientia,  in  his  quae  proprium  tuum  factum  de- 
cemunt,  et  de  credibilitate  in  facto  alieno."* 

§  873.  A  married  woman  generally  answers  with  her  husband ; 
but  sometimes  she  answei*s  separately  by  order  of  the  court ;  in 
which  case  she  answers  by  her  next  friend.^  Where  a  marriage 
has  clearly  taken  place  only  to  defraud  creditors,  a  feme  covert 
may  be  made  to  answer,  as  if  she  were  sole.^  And  it  has  been 
held,  that  where  a  husband  and  wife  have  answered  jointly,  and 
the  bill  is  afterwards  amended,  and  then  the  husband  goes  abroad, 
the  wife  remaining  in  this  country,  and  being  the  material  de- 
fendant, there  must  be  an  order  upon  her  answer  separately,  or 
it  will  not  be  any  contempt  of  the  court  in  her,  if  she  refuses  to 
answer.^ 


and  not  herein,  or  hereby,  well  and  saffi-  mljb,  '*  The  form  of  the  oath  or  affirma- 

ciently   answered   unto,    confessed,    or  tion  administered  to  a  defendant  on  put- 

ayoided,  traversed,  or  denied,  is  true  to  ting  in  his  answer,  is  as  follows:  'You 

the  knowledge  or  belief  of  these  defend-  swear  (or  solemnly  affirm)  that  what  is 

ants.    AH  which  matters  and  things  these  contained  in  this  your  answer  (or  plea 

defendants  are  ready  to  aver,  maintain,  and  answer),  as  far  as  concerns  your  owi\ 

and  prove,  as  this  honorable  court  shall  act  and  deed,  is  true  to  your  own  knowl- 

direct ;  and  humbly  pray  to  be  hence  dis-  edge,  and  that  what  relates  to  the  act  and 

missed  with  their  reasonable  costs  and  deed  of  any  other  person  or  persons,  you 

charges,  in  that  behalf  most  wrongfully  believe  to  be  true/  "    2  Dan.  Ch.  Prac. 

sustained."  See  also  forms  in  Van  Ueyth.  ch.  15,  §  2,  p.  270. 
Eq.  Drafts.  885-414.  *  Cooper,  Eq.  PI.  825 ;  Ante,  §  71. 

1  Cooper,  Eq.  PL  824.  ,  «  Ibid. 

2  Ibid.  T  Cooper,  Eq.  PI.  326 ;  Thorold  v.  Hay, 
8  Micklethwaite  v.  Atkinson,  1  Coll.  1  Dick.  410 ;  Tarleton  o.  Dyer,  10  Yes. 

173.  442. 
«  Gilb.  For.  Rom.  00.    Mr.  Daniell 
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§  874.  An  answer  is  always  under  oath,  unless  the  plaintifiE 
chooses  to  dispense  with  it;  and  then  the  court  will  order  the 
answer  of  the  defendant  to  be  taken  without  oath.^  (a)  If,  in- 
deed, the  defendant  is  entitled  to  the  privilege  of  peerage,  or  he 
is  a  lord  of  parliament  (which,  since  the  union  with  Ireland,  has 
been  held  to  extend  to  Irish  peers),  or  if  the  defendant  is  a  cor- 
poration aggregate,  no  oath  is  required;  and  in  such  first-men- 
tioned case,  the  answer  is  upon  the  honor  of  the  defendant,  and 
in  the  last  under  the  seal  of  the  corporation.^  A  Quaker  is 
allowed  to  put  in  his  answer  upon  his  solemn  affirmation  and  dec- 
laration. Where,  a  defendant  files  an  answer  as  a  Quaker  with- 
out oath,  he  undertakes  that  he  is  a  Quaker ;  so  that,  if  he  should 
be  indicted  for  peijury  upon  it,  he  will  not  be  permitted  to  contradict 
the  assertion.®  A  Jew  is  sworn  on  the  Pentateuch,  and  generally 
with  his  hat  on.^  In  the  case  of  a  foreigner,  not  acquainted  with 
the  English,  an  order  must  be  obtained  for  an  interpreter ;  and 
the  answer  being  engrossed  in  a  foreign  language,  a  ti-anslation  of 
it  must  be  made  by  the  interpreter,  and  such  translation  must  be 
annexed  to  it.^  The  foreigner  must  be  sworn  to  his  answer.  The 
interpreter  attending  is  previously  sworn  to  interpret  truly,  and 

1  Cooper,  Eq.  PI.  325,  826.    The  59th        «  Cooper,  Eq.  PI.  826,  826. 
Rule  of  the  Equity  Rules  of  the  Supreme         >  Ibid. 
Court   of  the    United    States,  January        *  Ibid. 

Term,  1842,  declares  :  "  Every  defendant         ^  Ibid.    The  rule  has  been  stated  as 

may  swear  to  his  answer  before  any  jus-  in  the  text ;  but  Vice-Chancellor  Knight 

tice  or  judge  of  any  court  of  the  United  Bruce  has  said  that  he  was  not  aware  of 

States,  or  before  any  commissioner  ap-  any  rule  that  a  foreigner,  howerer  igno- 

pointed  by  any  Circuit  Court  to  take  rant  of  the  English  language,  is  bound 

testimony  or  depositions,  or  before  any  to  put  an  answer  on  the  file  in  his  own 

master  in  chancery  appointed  by  any  language.     St.  Katherine  Dock  Co.  v. 

Circuit  Coc^,  or  before  any  judge  of  Mantzgu,  I  ColL  96. 
any  court  of  a  State  or  Territory."    1 
Howard,  Introd  69;  17  Peters,  App'x,  71. 

(a)  This  statement,  and  the  similar  Brown  r.  Bnlkley,  14  N.  J.  Eq.  294,  806 ; 

statement  in  Cooper,  Eq.  PI.  826,  so  far  Langdell,  Eq.  PL  §  78.    While,  there- 

as  they  imply  power  to  compel  the  de-  fore,  the  court,  upon  application  made 

fendant  to  answer  without  oath,  are  mis-  by   the  plaintiff,  or  by  the  defendant, 

leading.    It  is  well  settled  that  a  waiver  with  the  plaintiff's  consent,  may  order 

in  the  bill  of  an  answer  under  oath  is  that  the  defendant  be  at  liberty  to  put  in 

of  no  effect,  if  not  accepted  by  the  de-  his  answer  without  oath,  it  does  not  make 

fendant,  and  does  not  depriye  an  answer  an  order  requiring  him  to  do  so.    See 

upon  oath  of  its  ordinary  effect  as  evi-  Codner  r.  Hersey,  18  Ves.  468.    In  some 

dence.    Clements  v.  Moore,  6  Wall.  299 ;  of  the  States,  as,  for  instance,  in  New 

Amoiy  V.  Lawrence,  8  CiiflL  628,  637 ;  York  and  New  Jersey,  a  change  has  been 

Armstrong  v»  Soott,  8  G.  Greene,  433 ;  made  by  statute. 
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conveys  to  the  foreigner  tlie  language  of  the  oath,  and  at  the  same 
time  he  swears  to  the  translation  as  just  and  true  to  the  best  of 
his  ability.^ 

§  875.  When  an  oath  is  not  required,  generally  there  must  be 
the  signature  of  the  defendant  to  the  andwer.^  But,  where  the  de- 
fendant to  a  bill  of  foreclosure  was  an  officer  in  the  army,  and  had 
gone  abroad  under  orders,  immediately  after  the  service  of  the 
subpoena  and  appearance,  and  before  he  had  time  to  put  in  his 
answer,  the  answer  was,  by  the  consent  of  parties,  ordered  to  be 
received  without  signature.^  The  same  order  was  made  where 
the  defendant  was  appointed  to  a  judicial  situation  in  the  East 
Indies,  and  in  the  hurry  of  going  abroad  had  forgotten  to  sign  his 
answer.^  So,  where  a  person  abroad  had  given  a  general  power 
of  attorney  to  another  person,  residing  here,  to  defend  suits,  &c., 
in  his  absence,  the  answer  was  directed  to  be  received  without 
any  signature  at  all,  rather  than  to  take  the  signature  of  any  other 
person  for  the  defendant.^  Upon  the  same  principle,  where  a 
father  had  authority  to  act  for  his  two  sons,  who  were  out  of  the 
jurisdiction,  their  answers  were  ordered  to  be  taken  without  any 
oath  or  signature.  But  a  similar  permission  was  refused  in  the 
case  of  a  mere  trustee,  who  was  in  such  an  infirm  state,  both  of 
body  and  mind,  as  to  be  wholly  incapable  of  putting  in  her  an- 
swer.^ The  proper  course  in  such  a  case  would  be  to  appoint  a 
guardian  to  put  in  the  answer ;  for  it  is  much  better,  where  there 
is  no  commission  of  lunacy,  to  throw  around  a  person,  under  such 
circumstances,  the  protection  of  some  other  person,  who  is  capa- 
ble, than  to  let  the  defendant  answer  at  all  hazards,  without  any 
oath  or  signatured 

§  875  a.  We  have  already  seen,  that  an  answer  is  •generally 
required  to  be  under  oath,  unless  it  is  dispensed  with  by  the  plain- 
tijBf ;  ®  and  that  when  under  oath,  if  it  is  responsive  to  the  allega- 
tions in  the  bill,-  it  is  evidence  for  the  defendant,  and  as  evidence 
it  will  prevail,  unless  overcome  by  the  testimony  of  two  witnesses, 
or  of  one  witness  and  clear  corroborating  circumstances.®    But 

*  Ibid.  *  n>id. 

9  Cooper,  Eq.  PL  326,  827 ;  v.  *  Ibid. 

Lalce,  6  Ves.  171 ; v.  Gwillim.  6  Ves.  «  Ibid. 

286 ;  Bay  ley  v,  De  Walkiers,  10  Vea.  441 ;  ^  Ibid. 

Harding  y.  Harding,  12  Ves.  169 ;  Wilaon  «  Ante,  §  874. 

0.  Grace,  14  Ves.  172.  •  Ante,  §  849  a. 

*•  Cooper,  Eq.  PI.  326,  827. 
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suppose  an  oath  to  an  answer  is  dispensed  with,  and  yet  it  is  re- 
sponsive to  facts  charged  .in  the  bill,  and  which  the  defendant  is 
required  to  answer,  what  is  the  effect  of  the  answer  when  given, 
it  not  being  under  oath?  This  point  does  not  seem  definitely 
settled.  It  may  perhaps  be  true,  that  it  is  not  entitled  to  all  the 
privileges  of  an  answer  under  oath.  But  it  is  by  no  means  clear, 
that  it  is  not  evidence  in  favor  of  the  defendant  as  to  all  facts, 
which  are  not  fully  disproved  by  the  other  evidence  and  circum- 
stances in  the  case ;  and  that  it  ought  not  to  prevail  where  the 
other  evidence  is  either  defective,  obscure,  doubtful,  or  unsatisfac- 
tory.^ And  it  may  well  be  suggested,  whether  the  plaintiff  has  a 
right  to  dispense  with  the  oath,  and  yet  to  make  the  answer  evi- 
dence in  his  own  favor  as  to  all  the  facts,  which  it  admits,  and  ex- 
clude it  as  evidence  as  to  all  the  facts,  which  it  denies.^ 

1  Lord  EldoD,  in  Curling  o.  Towns-  that  the  bill  does  not  charge  the  agree- 
hend,  19  Ves.  628,  680,  said :  "  The  ment  to  have  been  made  with  the  bank, 
answer ,  to  the  original  bill  was  pat  in  but  with  their  attorney.  The  denial  by 
without  oath  or  attestation  of  honor ;  the  bank  is  not  therefore  of  any  matter 
and  was  accepted  without  either  of  those  charged  to  hare  been  within  their  own 
sanctions ;  but  my  opinion  is  that  with  knowledge.  They  could,  therefore,  only 
regard  to  a  question  of  this  nature,  the  speak  of  their  belief,  or  from  information 
defendant  gi^es  the  same  authority  to  received  from  their  attorney,  and  not  from 
the  court  to  look  at  the  circumstances,  their  own  knowledge  of  the  transaction, 
denied  or  admitted  in  the  answer  so  put  The  denial  of  their  ever  having  author- 
in,  for  the  purpose  of  administering  civil  ized  or  directed  their  attorney  to  hold 
justice  between  the  parties,  as  if  it  was  out  any  inducements  to  the  complainant 
put  in  upon  attestation  of  honor,  or  upon  to  confess  judgment,  or  to  make  to  her 
oath."  any  such  promise  as  is  set  forth  in  the 

*  In  the  case  of  Union  Bank  of  George-  bill,  is  not  in  answer  to  any  allegation  in 

town  V.  Geary,  5  Peters,  99,   110-11^,  the  biU.    The  bank  is  not  charged  witli 

Mr.  Justice  Thompson,  in  delivering  the  having  specially  authorized  or  directed 

opinion  of  the  court,  said:  "It  is  cer-  the  agreement  to  be  made.    But  it  is 

tainty  a  well-settled  rule,  that  on  a  biU  charged  as  the  aet  of  their  attorney ;  and 

praying  relief,  when  the  facts  charged  in  whether  this  was  within  the  scope  of  his 

the  bill,  as  the  grounds  for  obtaining  the  authority  as  attorney  in  the  suit,  will  be 

decree,  are  clearly  and  positively  denied  hereafter  noticed.    There  are  other  cir- 

by  the  answer,  and  proved  only  by  a  cumstances  which  go  very  far  to  take 

single  witness,  the  court  will  not  decree  this  case  out  of  the  application  of  the 

against  the  defendant    And  it  is  equal^  rule  which  requires  corroborating  evi- 

wellsettled,  that  where  the  witness  on  dence  to  support    the  testimony    of   a 

the  part  of  the  complainant  is  supported  single  witness  against  the  answer.    This 

and  corro>>omted  by  circumstances  suf-  is  an  injunction  bill,  filed  upon  the  oath 

ficient  to  outweigh  the  denial  in  the  an-  of  the  complainant    An  answer  in  aU 

8wer«  the  rule  does  not  apply.   9  Cranch,  cases  according  to  the  course  and  prac- 

160.    What  are  the  circumstances  in  this  tice  of  courts  of  chancery,  must  be  sworn 

case  to  meet  and  outweigh  the  denial  in  to ;  unless  dispensed  with  by  order  of  the 

the  answer  1    It  la  to  be  borne  in  mind,  court  under  epecial  circumstances.    In 


688  EQUITY  PLEADINGS.  [CH.  XIX. 

§  876.  An  answer  must  be  signed  by  coansel,  unless  it  is  taken 
by  commissioners,  in  the  country,  under  the  authority  of  a  com- 
mission issued  tcft  the  purpose.^  In  the  latter  case,  the  signature 
by  counsel  is  not  required,  the  commissioners  being  responsible 
for  the  propriety  oT  its  contents,  as  it  is  supposed  to  be  taken 
by  them  from  the  mouth  of  the  defendant,  as  in  fact  was  formerly 
done.'  - 


CHAPTER  XIX. 

BEPUCATIONS  AND  THEIB  GONSEQUENCSS. 

§  877.  Afteb  the  defendant  has  put  in  his  answer,  the  plain- 
tiff is  to  judge,  whether  the  answer  is  sufficient,  and  also  whether 
he  will  amend  the  bill.     If  he  neither  excepts  to  the  answer  for 

the  present  case,  the  answer  being  by  a  Grant's  Prac.  p.  107,  ed.  1820.  Mr. 
ooq>oration,  it  is  put  in  under  their  com-  Darnell  on  this  subject  says :  **  An  an- 
mon  seal,  unaccompanied  by  an  oath,  swer  put  in  without  oath  or  attestation 
And  althoagh  the  reason  of  the  rule,  of  honor,  and  accepted  without  either  of 
which  requires  two  witnesses,  or  drcum-  those  sanctions,  gives  the  same  authority 
stances  to  corroborate  the  testimony  of  to  the  court  to  look  to  the  circumstances 
one,  to  outweigh  the  answer,  may  be  denied  or  admitted  in  the  answer  so  put 
founded  in  a  great  measure  upon  the  in,  for  the  purpose  of  administering  civil 
consideration  tliat  the  complainant  makes  justice  between  tlie  parties,  as  if  it  was 
the  answer  evidence  by  calling  for  it;  put  in  upon  attestation  of  honor  or  upon 
yet  this  is  in  reference  to  the  ordinary  oath.  It  seems,  however,  that  no  ex- 
practice  of  the  court,  requiring  the  an-  ceptions  can  be  taken  to  an  answer  so 
swer  to  be  on  oath.  But  the  weight  of  put  in."  2  Dan.  Ch.  Prac.  ch.  15,  §  2, 
such  answer  is  very  much  lessened,  if  p.  272.  [It  seems  to  be  settled  In  the 
not  entirely  destroyed,  as  matter  of  evi-  practice  of  some  of  the  American  states, 
dence,  when  unaccompanied  by  an  oath ;  that  although  the  statute  may  allow  the 
and  indeed  we  are  inclined  to  adopt  it  as  plaintiff,  in  a  bill  in  equity,  to  dispense 
a  general  rule,  that  an  answer  not  under  with  the  oath  of  tlie  defendant,  in  his 
oath  is  to  be  considered  merely  as  a  answer ;  and  that  in  such  cases  the  an- 
denial  of  the  allegations  in  the  bill,  analo-  swer  will  be  sufficient  in  all  ordinary 
gous  to  the  general  issue  at  law,  so  as  cases,  without  oath ;  yet  it  will  be  requi- 
te put  the  complainant  to  the  proof  of  site,  in  order  to  sustain  a  motion  to 
such  allegations."  Mr.  Chancellor  Wal-  dissolve  an  injunction,  that  the  answer 
worth,  in  Smith  v.  Clarke,  4  Paige,  368,  should  be  sworn  to.  Mahaney  v.  Lazier, 
held  an  answer  not  sworn  to  not  to  be  of  16  Md.  69.] 

any  weight  as  evidence  in  the  case.    Can  ^  Mitf.  Eq.  PI.  by  Jeremy,  S16 ;  Cooper, 

the  oatli  of  the  defendant  to  his  answer  Eq.  PI.  827 ;  Com.  Dig.  Chancery,  K.  2 ; 

be  dispensed  with  by  the  plaintiff  with-  [Davis  o.  Davidson,  4  McLean,  186.J 

out  the  consent  of  the  court?    See  1  '  Ibid. 
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msu£Bciency,  nor  amends  hb  bill,  the  usual  step  next  taken  by 
bim  is  to  file  a  replication.^  The  replication  is  the  plaintiffs 
avoidance  or  denial  of  the  answer  or  defence,  and,  in  the  main- 
tenance of  the  bill,  to  draw  the  matter  to  a  direct  issue,  which 
may  be  proved  or  disproved  by  testimony.'  After  the  plaintiff 
has  thus  replied  to  the  defendant's  plea,  or  answer,  he  must  con- 
tent himself  with  the  answer,  and  he  cannot  then  go  back  to 
except  to  it  for  its  insufficiency,  he  having  admitted  the  an- 
swer to  be  sufficient,  however  imperfect  it  may  be.'  In  some 
cases,  however,  the  court  will  allow  the  plaintiff  to  withdraw 
his  replication,  paying  the  costs,  that  have  been  incurred.^  Some- 
times, no  replication  is  necessary  to  be  filed  at  all ;  as  where  the 
defendant,  by  his  answer,  admits  the  plaintiff's  case,  or  sufficient 
of  it  to  enable  him  to  go  to  a  hearing  without  the  examination 
of  witnesses.^  But  as  in  this  last-mentioned  case,  the  whole  of 
the  answer  of  the  defendant  is  taken  to  be  tiiie,  because  he  has 
been  precluded  from  substantiating  it  by  evidence;  it  behooves 
the  plaintiff  to  look  attentively  into  the  answer,  to  see,  that  the 
effect  of  the  defendant's  admissions  is  not  avoided  by  any  new 
matter  there  introduced.^ 

§  878.  Formerly,  replications  w6re  either  general,  or  special,  as 
they  still  are  at  law.  A  general  replication,  which  alone  is  now 
used  in  equity,  is  a  general  denial  of  the  truth  of  the  defendant's 
plea  or  answer,  and  of  the  sufficiency  of  the  matter  alleged  in  it, 
to  bar  the  plaintiff's  suit,  and  an  assertion  of  the  truth  and  suf- 

^  Cooper,  Eq.  PI.  828,  829.  tesUttio  in  relation  to  it,  and  then  it  most 

s  Cooper,  Eq.  PI.  828,  829.  be  admitted  to  be  true.    So,  if  you  file  a 

3  Ibid.  replication,  and  do  not  serve  a  subpoena 

4  Ibid.  to  rejoin,  and  on  such  subpoena  to  re- 
ft Ibid.  join,  move,  that  the  defendant  may  ex- 
*  Cooper,  Eq.  PI.  828,  829  Gilb.  For.    amine  his    witnesses   within   a  definite 

Rom.  46,  has  expkined  the  reasons  of  time,  or  at  least  move  without  a  subpoena 
these  proceedings,  which  are  manifestly  to  rejoin,  that  tlie  defendant  may  ex- 
borrowed  from  tiie  modes  of  proceedings  amine  witnesses  within  a  definite  time, 
in  the  ecclesiastical  and  civil  law  courts,  or  that  the  cause  may  be  set  down  upon 
*•  When  the  answer  comes  in,"  says  he,  the  pleadings ;  if  neither  of  these  ways 
"  that  i«  the  litis  contestatio  in  relation  to  be  taken,  and  the  cause  he  set  down  upon 
th^  bill.  But  the  replication  contests  the  bill,  answer,  and  replication,  the  answer 
answer ;  for  it  avers  the  bill  to  be  true,  must  be  likewise  taken  to  be  true ;  be- 
and  denies  the  answer.  But  if  no  repli-  cause  yon  do  not  assign  a  probatory  term 
cation  be  filed,  and  the  cause  be  set  down  to  the  defendant ;  and  the  replication 
upon  bill  and  answer  only,  the  answer  alone  is  not  a  proper  iitis  contestatto  of  the 
stands  for  truth ;  because,  if  you  do  not  answer  unless  you  join  issue,  by  assign- 
reply  to  the  answer,  there  is  no  HUm  con-  ing  a  probatory  term  to  the  defendant" 

44 
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ficiency  of  the  bill.^  A  special  replication  waa  occasioned  by  the 
defendant's  introducing  new  matter  into  his  plea  or  answer,  which 
made  it  necessary  for  the  plaintiff  to  put  in  issue  some  additional 
fact  on  his  part,  in  avoidance  of  such  new  matter,  introduced  by 
the  defenduit.^  This^  it  seems,  was  in  use  in  Liord  Nottingham's 
time.^  The  consequence  of  a  special  replication  was  a  rejoinder, 
by  which  the  defendant  asserted  the  truth  and  sufficiency  of  his 
answer,  and  traversed  every  material  part  of  the  replication.^ 
And,  if  the  parties  were  not  then  at  issue,  by  reason  of  some  new 
matter  disclosed  in  the  rejoinder,  which  required  an  answer,  the 
plaintiff  might  file  a  surrejoinder,  to  which  the  defendant  in  his 
turn  might  put  in  a  rebutter.^  The  pleadings  in  ancient  times, 
in  this  manner,  frequently  proceeded  to  a  surrejoinder  and  re- 
butter.^ But  the  inconvenience,  expense,  and  delay  of  these  pro- 
ceedings, occasioned  an  alteration  of  the  practiced  Special  re- 
plications have  gone  quite  out  of  use ;  so  that  if  any  material 
charge  is  omitted  in  the  bill,  although  it  is  alleged  by  way  of 
replication,  it  Lb  not  pertinent,  nor  will  it  affect  the  defendant.^ 
In  the  room  of  special  replications,  amendments  of  the  bill  have 
been  substituted,  and  the  plaintiff  must  now  always  be  relieved 

1  Cooper,  Eq.  PI.  829,  830;  Mitf.  £q.  terial  or  efl^cttul  in  the  law  to  be  re- 

PI.  hy  Jeremj,  321,  822.  plied  onto,  and  not  herein  and  hereby 

*  Cooper,  Eq.  PI.  829,  330;  Mitf.  Eq.  well  and  tufflciently  replied  unto,  con- 
PL  by  Jeremy,  321,  822.  leased  or  avoided,  trayersed,  or  denied, 

*  Ibid.  is  true ;  aU  which  matters  and  things  this 

*  Ibid.  repliant  is  ready  to  aver,  maintain,  and 
ft  Cooper,  Eq.  H.  829, 880;  Mitf.  Eq.  PI.    prove  as  this  honorable  court  shall  direct, 

by  Jeremy,  821, 822 ;  GUb.  For.  Som.  46,  and  humbly  prajrs  as  in  and  by  his  said 

109, 110 ;  Ante,  §  676,  677.    The  form  of  biU  he  hath  ah-eady  prayed."    Barton's 

a  general  replication  is  as  follows  :  "  This  Suit  in  Equity,  144, 145. 
repliant,  saving  and  reserving  to  himself        *  Ibid, 
all  and  all  manner  of  advantage  of  ex<         ^  Ibid. 

ception,  which  may  be  had  and  Uken  to        "  Ibid.    The  45th  Rule  of  the  Equity 

the  manifold  errors,  uncertainties,  and  Rules  of   the   Supreme    Court    of  the 

insufficiencies  of  the  answer  of  the  said  United  States,   prohibits  special  repli- 

defendants,for  replication  thereunto,  saith  cations.     It  declares:  "No  special  re- 

tliat  he  doth  and  will  aver,  maintain,  and  plication  to  any  answer  shall  be  filed, 

prove  his  said  bill  to  be  true,  certain,  But  if  any  matter  alleged  in  the  answer 

and  sufficient  in  the  law  to  be  answered  shall  make  it  necessary  for  the  plaintiff 

unto  by  the  said  defendants,  and  that  tlie  to  amend  his  bill,  he  may  have  leave  to 

answer  of  the  said  defendants  is  very  un>  amend  the  same  with  or  without  the 

certain,  evasive,  and  insufficient  in  the  payment  of  costs,  as  the  court  or  a  Judge 

law,  to  be  replied  unto  by  tliis  repliant ;  thereof,  may  in  his  discretion  direct." 

without  that,  tliat  any  other  matter  or  1  How.  Introd.  55;  17  Peters,  Appx.  68. 
thing  in  the  said  answer  contained,  ma- 
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according  to  the  form  and  mattet,  either  original  or  by  amend- 
ment, contained  in  his  bill.^  To  the  matter  thos  introduced  by 
the  plaintiff*,  the  defendant  may  put  in  a  farther  answer,  whether 
reqaired  by  the  plaintiff  so  to  do,  or  not ;  and  thus  he  has  the 
advantage  and  effect  of  a  special  rejoinder.' 

§  879.  But,  although,  according  to  the  present  course  of  the 
court,  rejoinders,  surrejoinders,  and  rebutters  are  disused;  yet 
the  plaintiff,  after  replication,  must  serve  upon  the  defendant  a 
subpoena,  requiring  him  to  appear  to  rejoin,  unless  he  will  appear 
gratis.'  A  rejoinder  is,  however,  seldom,  or  never  actually  filed  ; 
but  cases  may  arise,  in  which  a  rejoinder  may  possibly  be  neces- 
sary.^ As  where  the  plaintiff  has  examined  a  witness  de  bene  ease, 
and  afterwards  replied,  without  proceeding  to  serve  a  subpoena  to 
rejoin,  the  defendant  may  immediately  file  a  rejoinder,  and  compel 
the  plaintiff  to  examine  in  chief  his  witness  examined  de  bene  esse  ; 
and  the  neglect  of  this  will  render  the  depositions  taken  de  bene 
ease  nugatory,  if  the  witness  lives  long  enough  to  be  examined  in 
chief.* 

§  880.  The  effect  of  a  replication  and  rejoinder  is  to  put  the 
cause  completely  at  issue  between  the  parties ;  for,  immediately 
after  the  defendant  has  appeared  to  rejoin  gratis,  <ur  after  the  re« 
turn  of  a  subpoena  to  rejoin  served  on  the  defendant,  and  which, 
by  an  order  obtained  of  course,  is  now  usually  made  returnable 
immediately,  and  served  on  the  defendant's  clerk  in  court,  the  par- 
ties may  proceed  to  the  examination  of  vritnesses  to  support  the 
facts,  alleged  by  the  pleadings  on  each  side.^ 

§  881.  Replications  and  rejoinders  are  never  drawn,  perused,  or 
signed  by  counsel,  but  are  wholly  managed  by  solicitors.  There 
are,  therefore,  many  cases,  which  come  to  a  hearing,  in  which,  if 
the  pleadings  were  looked  into,  it  would  be  found,  that  no  issue 
had  been  joined  between  the  parties.^     If  it  discovered  that  a  rep- 

1  Cooper,  Eq.  PI.  829,  880 ;  Mitf.  Eq.  filed ;  and  the  catifle  is  deemed  fully  a( 

Fl.  by  Jeremy,  321,  822.  issue  upon  the  filing  of  the  replication. 

3  Ibid.  This  is  the  general  practice  in  the  courtu 
s  Mitf.  Eq.  PI.  by  Jeremy,  828 ;  Coop-  of  the  United  States. 

er,  Eq.  PI.  330.  «  Cooper,  Eq.  PI.  880 ;  Mitf.  Eq.  PI.  by 

4  Ibid.  Jeremy,  828. 

»  Cooper,  Eq.  PI.  880;  Mitf.  Eq.  PI.  '  Cooper,  Eq.  PI.  881,  835;  Mitf.  Eq. 

by  Jeremy,  828.    This  is  the  English  PI.  by  Jeremy,  828;  Bodney  v.  Hare, 

practice.    But  in  America,  generally,  if  Moseley,  206.    The  replication,  and  the 

not  universally,  the  pleadings  terminate  proceedings    thereon,  were    apparently 

with  the  replication,  and  no  rejoinder  is  also  borrowed  from  the  civil  law,  as  the 
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lication  has  never  been  filed,  and  yet  witnesses  have  been  exam- 
ined, the  court  will  permit  the  replication  to  be  filed,  nunc  pro 
tunc.  It  is  not,  however,  in  general,  until  after  replication  and 
rejoinder,  that  the  parties  are  required  to  join  in  a  commission, 
and  to  proceed  to  the  examination  of  witnesses.^ 

§  881  a.  In  this  connection  it  may  be  proper  to  say  a  few  words 
as  to  scandal  and  impertinence  in  interrogatories  to  witnesses,  and 
in  depositions,  as  we  have  already  made  some  remarks  upon  scan- 

foUowing  extract  from  Gilb.  For.  Rom.  But  if  the  defendant  delajed  the  jdain- 
p.  118, 114,  will  show  :  **  The  replication  tiff  upon  the  first  citation,  the  court  very 
is  the  contestation  of  the  answer;  and  justly  might  impose  terms  upon  him,  such 
this  must  be  filed,  in  order  to  put  the  an-  as  to  rejoin  gratis,  and  that  he  should 
swer  in  issue.    By  the  ancient  civil  law,  consent  to  form  the  probatory  term,  with- 
the  plaintiff  was  to  give  security  (as  is  out  the  service  of  a  subposna  to  rejoto. 
hereinbefore  mentioned),  to  prosecute  his  If  the  plaintifl  replies,  the  defendant  can 
suit  in  two  months ;  and  if  he  did  not,  he  never  dismiss  the  bill,  without  hearing 
was  to  be  dismissed,  and  answer  dam-  the  cause ;  because  the  defendant  may 
ages  to  the  party.    This  begot  the  rule,  rejoin  gratis,  and  prove  his  answer,  and  * 
that  the  plaintiff  must  reply  in  three  so  bring  the  cause  to  a  hearing.    But 
terms ;  and  if  he  did  not,  the  defendant  this  rule  is  now  altered ;  for  if  a  plaintiff 
might  move  for  a  dismission,  with  costs,  replies,  and  liever  serves  the  defendant 
The  rule  in  the  Exchequer  is  more  ac-  with  a  subpoena  to  r^oin,  nor  takes  any 
cording  to  the  form  of  the  common  law ;  step  towards  the  making  of  proof,  but 
for,  after  plea  pleaded,  the  plaintiff  was  sleeps  for  three  terms,  the  defendant  may 
to  reply  the  then  next  term ;  and  if  he  dismiss  the  plaintiff  by  rejoining,  or  set- 
did  not,  the  defendant  gave  him  a  rule  to  ting  down  the  cause ;  because  they  look 
reply  in  a  week  of  the  subsequent  term,  upon  the  replication,  though  it  be  a  con- 
and  if  he  did  not  there  was  an  order  for  testation  of  the  answer,  to  be  only  matter 
dismission,  as  in  such  cases  there  was  of  form ;  and  therefore,  if  the  plaintiff 
judgment  at  law,  for  want  of  a  replicar  afterwards  sleeps  for  three  terms,  he  ac- 
tion.   But  if  there  were  several  defend-  quiesces  in  a  dismission.    And  the  mere 
ants,  one  could  not  get  an  order  for  dis-  filing  of  the  replication,  though  it  does 
nissioB,  till  a  full  answer  came  in  firom  put  the  defendant  in  a  capacity  of  mak- 
them  all ;  because  the  plaintiff  cannot  go  ing  proof  of  his  answer ;  yet,  if  the  plain- 
to  proof  against  one  only,  since  publica-  tiff  will  acquiesce,  and  not  take  any  steps 
tion  must  pass  against  them  all,  before  towards  the  proving  of  his  bill,  it  would 
the  decree  can  be  obtained.     But  then  be  very  hard,  that  the  defendant  should 
the  plaintiff  must,  without  delay,  pursue  be  put  to  the  trouble  and  charge  of  set- 
the  process  of  the  court  against  the  other  ting  it  down  at  his  own  request.    But  if 
defendants.     Whenever  the  replication  witnesses  have  been  examined,  and  pub- 
is filed,  in  order  to  close  the  litis  conUs-  lication  passed,  there,  though  the  plaintiff 
/a/to,  there  must  be  a  subpoena  to  rejoin,  should  sleep  three  terms,  it  must  be  set 
which  is  according  to  the  old  civil  law,  down  ad  requisitionem  d^/endenlig ;  because 
which  required  a  citation,  in  order  to  the  court  cannot  make  a  decree  upon 
form  the  act  of  the  court ;  and,  therefore,  acquiescence,  when  the  plaintiff  might 
the  first  citation  was  to  answer ;  the  sec-  have  proved  the  allegations  of  the  bill." 
ond  to  rejoin,  upon  which  the  probatory  See  also  Gilb.  For.  Rom.  46, 108. 
term  was  formed ;  and  the  third  was  the         ^  Ibid. 
•ubpoNia,  or  citation  to  hear  judgment. 
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dal  and  impertinence  in  bills  and  answers.^  It  is  obvious,  that  it 
is  indispensable  for  the  purposes  of  justice,  that  courts  of  equity 
should  prevent  improper  interrogatories,  and  depositions  contain- 
ing matters,  which  are  either  scandalous  and  impertinent,  from 
being  introduced  into  the  cause,  when  they  have  nothing  to  do 
with  the  merits,  and  are  designed  to  create  false  impressions,  or 
unfounded  prejudices.  Upon  a  suggestion,  therefore,  that  the 
interrogatories  exhibited,  or  depositions  taken  by  either  party  in 
a  cause,  are  open  to  this  objection,  the  court  will  order  them  to 
be  referred  to  a  master  to  report,  whether  they  contain  any  scan- 
dalous or  impertinent  matter;  and  if  the  master  should  report 
them  to  contain  any,  the  court  will  direct  such  matter  to  be  ex- 
pungedf  and  the  costs  paid  by  the  offending  party  or  witness.' 


CHAPTER  XX. 

AMENDMENTS  AND  OTHER  INCIDENTS  OF  PLEADING. 

§  882.  Ha  VINO  thus  gone  over  the  various  kinds  of  pleadings 
in  equity,  it  remains  only  to  add  a  few  remarks  in  this  place,  upon 
some  incidents,  which  have  not  been  fully  noticed  before,  and  seem 
necessary  to  complete  our  survey  of  the  subject. 

§  883.  As,  in  courts  of  equity,  mispleading  in  matter  of  form 
is  never  allowed  to  prejudice  any  party,  the  real  and  substantial 
merits  of  the  case  are  always  looked  to.'  No  exceptions  to  formal 
minutisB  in  the  pleadings  are  usually  insisted  on  ;  or,  if  insisted  on, 
they  ai-e  never  allowed  by  the  court  to  prevent  a  hearing  upon  the 
merits.^  For  the  court  will,  upon  the  discovery  of  any  errors  of 
this  sort,  allow  an  amendment  of  them ;  or  will  wholly  overlook 
them  at  the  hearing,  as  waived,  by  not  being  excepted  to  in  an 
early  stage  of  the  proceedings.^  In  many  cases,  also,  courts  of 
equity  will  allow  substantial  defects  to  be  amended,  if  the  cause 
is  in  such  a  stage,  as  that  they  can  be  properly  amended ;  ^  and 

1  Ante,  S  48.  266-270, 861-868.  «  Ibid. 

<  Gude  V.  Mumford,  2  T.  ft  CoIL  4i6,        »  Ibid. 
446.  *  Ibid. ;  Blitf.  £q.  Fl.  hj  Jeremj,  824, 

s  Cooper,  Eq.  FL  882.  826. 
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the  circumstances,  therefore,  under  which  amendments  are  allowed 
to  be  made,  constitute  a  proper  subject  of  our  further  inquiries. 

§  884.  And,  first  as  to  amendments  by  the  plaintiff.  Amend- 
ing the  bill  may  be  useful  for  yqrious  purposes ;  for  the  correction 
of  mistakes ;  or  for  the  suppression  of  impolitic  admissions  in  the 
original  statements  ;  or  for  adding  new  parties;  ^  or  for  inquiring 
into  additional  facts;  or  for  the  further  investigation  of  facts, 
which  have  been  only  partially  disclosed ;  or  for  putting  in  issue 
new  matter,  stated  in  the  answer.^ 

§  885,  If  the  plaintiff,  after  he  has  filed  his  bill,  finds,  that  he 
has  omitted  to  state  any  matter,  or  to  join  any  person,  as  party  to 
the  suit,  which  be  ought  to  have  done,  he  may  supply  such  defect 
by  amending  bis  bill.^  Or,  if,  after  the  defendant  hs^  put  in  his 
answer,  the  plaintiff  thereby  obtains  new  light,  as  to  the  circum- 
stances of  his  case,  he  may  amend  his  bill,  in  order  to  shape  his 
case  accordingly.*  And,  in  general,  any  imperfection  in  the  Lne 
of  a  bill  may  be  thus  remedied,  as  often  as  occasion  shall  require. 
If  any  necessary  parties  are  omitted,  or  unnecessary  parties  are  in- 
serted, the  court,  upon  application,  will  permit  the  proper  altera* 
tion  to  be  made  upon  terms,  according  to  the  nature  of  the  case.^ 
But  the  matter  introduced  by  amendment,  must  not  be  matter, 
which  has  happened  since  the  filing  of  the  bill  (which  is  termed 
new  matter),  unless  indeed  the  defendant  has  not  put  in  his  an- 
swer, in  which  case  the  bill  may  be  amended  by  adding  supple- 
mental matter.^ 

1  Ante,  S  287,  641,  as  to  what  amend-  and  all  the  other  shareholden,"  &o.,  and 

mentfl  may  be  made  under  the  general  making  it  tlie  bill  of  the  plaintifEs  named 

order  to  make  new  parties.     See  also  on  the  record  only.     Jones  v.  Rose,  4 

Stephens  v.  Frost,  2  Y.  &  Coll.  297;  Hare,  62. 

Milligan  v.  Mitchell,  1  Myl.  &  Cr.  488,         •  Cooper,  ^.  PI.  882,  383 ;  ICitf .  E«. 

442 ;  [Qibson  v.  Ingo,  6  Hare,  166 ;  Bate-  Ft  by  Jeremy,  207,  290,  824-326 ;  Id.  66 ; 

man  v.  Margerison,  6  Hare,  496,  602.]  Ante,  §  828,  886,  836.    [There  are  ezcep- 

'  Greeley  on  £yid.  21-28;   Hare  on  tions  to  the  general  rule  that  matters 

Discovery,  22-24.  arising  after  the  filing  of  a  bill  ara  not 

s  Mitf.  £q.  PL  by  Jeremy,  66,  28fi^  proper  matters  of  amendment ;  as,  where 

826 ;  Jones  v.  Hose,  4  Hare,  62 ;  Post,  an  executor,  appointed  in  one  state,  files 

{  887.  a  bill  in  chancery  in  another  state,  and 

^  Mitf.  Eq.  PI.  by  Jeremy,  66, 826, 826.  subsequently  takes  out  letters  testaoien- 

*  Ibid.    So  where  a  bill  was  brought  taiy  in  the  latter  state,  he  may  state  the 

by  some  of  the  members  of  a  joint-stock  fact  of  granting  of  such  letters  by  way 

company  on  behalf  of  themselyes,  and  of  amendment,  and  is  not  compelled  to 

all  the  other  shareholders,  except  the  de-  resort  to  his  supplementary  bill.    Buck 

fendants,  an  amendment  was  allowed  by  v.  Buck,  11  Paige,  170.    See  1  Barb.  Ch. 

striking  out  "  on  behalf  of  themselves  Prac.  207.] 
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§  886.  The  application  by  the  plaintiff  to  amend  his  bill  mast 
also  be  made  at  the  proper  stage  of  the  cause,  in  which  amend- 
ments are,  by  the  practice  of  courts  of  equity,  allowed.  The  proper 
time  to  apply  for  leave  to  amend  is,  before  the  cause  is  at  issue.^ 

1  Cooper,  £q.  PI.  888 ;  Oilb.  For.  copy  thereof,  free  of  expense,  with  suit^ 
Bom.  49, 108 ;  Mitf.  £q.  PI.  by  Jeremy,  able  references  to  tlie  places  where  the 
55,  824,  325 ;  Ante,  §  882, 614.  Although  same  are  to  be  inserted.  And  if  the 
It  is  usual  to  allow  amendments  to  be  amendments  are  numerous,  he  shall  fur- 
made  in  bills  at  any  time  before  issue  nish  in  like  manner  to  the  defendant,  a 
Joined,  yet  it  is  not  always  a  matter  of  copy  of  the  whole  bill  as  amended,  and  if 
course ;  qr  under  particular  circum-  there  be  more  than  one  defendant,  a  copy 
stances,  the  court  has  refused  to  aUow  shall  be  ftimished  to  each  defendant  af* 
material  amendments  to  be  made  after  fected  thereby.''  "After  an  answer,  or 
the  answer  has  been  put  in,  especially  plea,  or  demurrer  is  put  in,  and  before 
where  laches  were  imputable  to  the  plain-  replication,  the  plaintliT  may,  upon  mo- 
tiff.  Thus,  where  underwriters  brought  tion  or  petition,  without  notice,  obtain  an 
ft  biU  for  discoYery  after  the  answ»  was  order  from  any  judge  of  the  court,  to 
put  in,  they  moved  for  leave  to  amend  amend  his  bill  on  or  before  the  next  sue- 
by  adding  charges  relative  to  matters,  ceeding  rule  day,  upon  payment  of  costs, 
wluch  might,  with  proper  diligence,  have  or  without  payment  of  costs,  as  the  court 
been  originaUy  put  in  issue  by  the  bill,  or  a  Judge  thereof  may  in  his  discretion 
the  amendment  was  refused  by  the  court,  direct.  But  after  replication  filed,  the 
Mills  V.  Campbell,  2  T.  &  ColL  808,  899.  plaintiff  shall  not  be  permitted  to  with- 
8o,  where,  after  a  plea  was  allowed  and  draw  it  and  to  amend  his  bill,  except 
replied  to,  the  plaintiff  moved  to  with-  upon  a  special  order  of  a  judge  of  the 
draw  his  replication,  and  to  amend  the  court,  upon  motion  or  petition,  after  due 
biU  so  as  to  vary  the  case  originally  made,  notice  to  the  other  party,  and  upon  proof 
the  court  refused  the  application,  al-  by  affidavit,  that  the  same  is  not  made 
though,  perhaps,  it  might  have  been  for  the  purpose  of  vexation  or  delay,  oH 
granted  if  applied  for  at  the  time  the  plea  ^^At  the  matter  of  the  proposed  amend* 
was  allowed.  Bamett  v.  Grafton,  8  Sim.  ment  is  material,  and  could  not  with  rea- 
72.  The  foUowing  rules  on  the  subject  Bonable  diligence  have  been  sooner  intro- 
of  amendments  were  adopted  by  the  Su-  duced  into  the  bill,  and  upon  the  plaintiff  *tf 
preme  Court  of  the  United  States,  January  iubmitting  to  such  other  terms  as  may 
Term,  1842.  "The  plaintiff  shaU  be  at  be  impose^ by  the  judge  for  speeding 
liberty,  as  a  matter  of  course,  and  with-  the  cause."  "  If  the  plaintiff)  so  obtain- 
out  payment  of  costs,  to  amend  his  bill  ing  any  order  to  amend  his  bill,  aftef 
in  any  matters  whatsoever,  before  any  answer,  or  plea,  or  demurrer,  or  afle# 
copy  has  been  taken  out  of  the  clerk's  implication,  shall  not  file  his  amendmenta 
office,  and  in  any  small  matters  after-  or  amended  biU  as  the  case  may  require^ 
wards,  such  as  filling  blanks,  correcting  in  the  clerk's  office,  on  or  before  the  next 
errors  of  dates,  misnomer  of  parties,  mis-  succeeding  rule  day,  he  shall  be  consid- 
description  of  premises,  clerical  errors,  ered  to  have  abandoned  the  same,  and 
and  generally  in  matters  of  fonu.  But  the  cause  shall  proceed,  as  if  no  applica- 
if  he  amend  in  a  material  point  (as  he  tion  for  any  amendment  had  been  made." 
may  do  of  course)  after  a  copy  has  been  1  Howard,  Introd.  50,  51 ;  17  Peters,  Ap- 
so  taken,  before  any  answer  or  plea,  or  pendix,  66.  As  to  when  amendments  may 
demurrer  to  the  bill,  he  shall  pay  to  the  be  made,  see  Green  v.  Tanner,  8  Met.  411. 
defendant  the  costs  occasioned  thereby,  To  avoid  unnecessary  delays,  a  motion 
and  shall  without  delay  furnish  him  a  fair  to  amend  a  biU  wiU  be  entertained  at 
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And  tbe  cause  is  properly  at  issue,  when  the  replication  is  in,  and 
the  pleadings  are  closed;  and,  at  furthest,  when  the  subpoena 
for  a  rejoinder,  if  one  is  required,  is  returned,  or  the  rejoinder  is 
put  in.^ 

§  887.  However,  the  court,  if  the  commissions  have  not  issued 
to  examine  witnesses^  will  allow  the  replication  to  be  withdrawn, 
in  order  to  enable  the  plaintiff  to  make  an  amendment  in  his  bill. 
And,  indeed,  if  no  witness  has  been  examined,  an  amendment  has 
been  permitted,  even  after  publication  has  passed.'  But,  after 
witnesses  have  been  examined,  the  court  will  not,  unless  under 
very  special  circumstances,  or  in  consequence  of  some  subsequent 
event,  allow  the  bill  to  be  altered  or  amended.^  An  exception 
has  been  admitted  in  the  case  of  the  plaintiff's  discovering  the 
necessity  of  new  parties,  which  the  plaintiff  may  add  at  any  time 
by  leave  of  the  court,  limiting  his  amendment  to  that  purpose.^ 
Sometimes,  leave  has  also  been  given  to  amend  the  prayer  of  the 
bill  under  particular  circumstances,  after  the  proper  time  has 
passed ;  as  where  the  prayer  has  been  omitted  by  mistake ;  or  the 
prayer  for  the  proper  relief  has  not  been  made.^  But  these  are 
rare  exceptions,  and  not  easily  allowed. 

§  888.  If  the  necessity  of  adding  new  parties  arises  from  the 
death  or  marriage  of  any  of  those,  who  were  first  made  parties  to 
the  bill,  this  cannot  be  done  by  amendment ;  but,  the  cause  being 
abated,  a  bill  of  revivor  must  be  exhibited,  in  order  to  bring  such 
new  parties  before  the  court.^  So,  if  the  fact,  desired  to  be  stated 
on  the  record,  has  arisen  subsequent  to  the  filing  of  the  original 
bill,  and,  of  tbe  defendant's  putting  in  his  answer ;  such  as  the 
bankruptcy  of  one  of  the  parties,  or  a  devise  of  the  lands  in  ques- 
tion, in  case  lands  constitute  the  subject  of  the  suit ;  in  each  of 
these  cases  a  supplemental  bill  must  be  filedJ  But  an  amend- 
ment will  be  allowed  with  regard  to  the  residence  of  the  plaintiff, 
where  it  has  been  changed  subsequent  to  the  filing  of  the  bill.® 
So,  if  the  plaintiff  thinks  some  discovery  from  the  defendant, 

the  same  time  that  exceptions  thereto  by  Jeremy,  325 ;  [Jameson  v,  Deshields, 

are  filed.    Kittredge  i'.  Claremont  Bank,  8  Gratt.  4.] 

8  Story,  690.  »  Cooper,  Eq.  PL  888 ;  Mitf.  Eq.  PI, 

1  Cooper,  Eq.  PI.  880;  Mit£  Eq.  PI.  by  Jeremy,  826,  831. 
by  Jeremy,  828;    Hare   on  Discovery,         *  Cooper,  Eq.  PI.  888;  Mitf.  Eq.  PL 

22-24.  by  Jeremy,  826,  826 ;  Ante,  §  828,  889. 

*  Cooper,  Eq.  PL  888.  ?  Cooper,  Eq.  PL  888, 834 ;  Ante,  §  828, 
>  Mitf.  Eq.  PL  by  Jeremy,  826.  829,  886,  849. 

*  Cooper,  Eq.  PL  888 ;  Mitf.  Eq.  PL         ^  Kerr  o.  Gillespie,  7  Bear.  26a 


§  886-890.]  AMENDMENTS  OF  PLEADINGS.  697 

which  he  has  not  obtained,  is  wanting  to  support  his  case,  he 
may  file  a  supplemental  bill  to  obtain  that  discovery.^  Any  mat- 
ter also,  at  any  time,  which  cannot  be  made  the  subject  of  an 
amendment  may  be  charged  in  a  supplemental  bill.^  But  the 
plaintiff  cannot,  upon  such  a  supplemental  bill,  examine  wit- 
nesses to  any  fact  put  in  issue  by  the  original  bill.' 

§  889.  The  original  rule,  as  to  the  time  of  allowing  amend- 
ments, was  probably  borrowed  from  the  Civil  Law,  according  to 
which  the  plaintiff,  by  the  leave  of  the  court,  might  add  any  new 
positions  to  the  libel  before  the  replication  was  filed ;  for  the  rep- 
lication was  the  contestation  of  the  answer.  And  after  the  an- 
swer was  contested,  there  could  be  no  new  positions;  but  the 
parties  went  immediately  to  the  proofs.^ 

§  890.  Hence,  also,  the  rule  is  derived,  that,  before  issue  joined, 
the  only  way  to  introduce  new  matter,  which  occurred  before  the 
filing  of  the  bill,  is  by  way  of  amendment.  It  cannot  be  intro- 
duced by  way  of  a  supplemental  bill.^  The  reason  assigned  is, 
because  the  original  cause  is  then  but  in  fieri.  After  issue  joined, 
a  supplemental  bill  (as  we  have  seen)  may  be  filed  by  leave  of 
the  court;  because  the  first  cause  is  closed.^  But  such  supple- 
mental bill  cannot  be  brought  without  leave  of  the  court ;  because 
the  plaintiff  cannot  introduce  new  matter  into  the  same  cause, 
after  the  time  for  amendment  has  passed,  so  as  to  make  it  a  part 
of  it,  without  the  permission  of  the  court.^ 

1  Cooper,  £q.  PL  884 ;  Ante,  §  886.  sentence ;   because   they   receiyed    the 

>  Ibid ;  Ante,  888-386.  judges  by  agreement  of  both    parties 

*  Cooper,  £q.  Fl.  388,  334 ;  MitC  £q.  from  the  prsetor.    And  though  there  was 

PI.  by  Jeremy,  825,  320 ;  Ante,  {  ^^>  ^^  *<une  judge  both  for  the  lUi$  conUi- 

886,  846-850.  tatio,  and  the  sentence  in  the  Canon  Law ; 

^  Gilb.  For.  Rom.  108 ;  Id.  48 ;  2  Bro.  yet  they  allowed  the  time  for  forming 

Ciyil  and  Adm.  Law,  847,  848.    Gilbert,  the  libel  to  be  only  ante  Utem  oontestatam, 

in  his  For.  Rom.  p.  48,  49,  has  added  and  that  po$i  litem  oontealatam  it  comes 

some  explanatory  obserrations :  **  By  the  too  late ;  for  that  would  be  to  make  an- 

Canon  Law,"  says  he,  "  the  libel  cannot  other  cause,  which  is  not  in  contest." 
be  amended  poti  litis  corUestationem»    This         ^  Ante,  §  382. 
rule  was  exceedingly  strong  in  the  old         *  Ante,  §  88& 

Civil  Law ;  for  the  Utit  conteatatio  being         7  Gilb.  For.  Rom.  49 ;  Ante,  §  883, 

before  the  praetor,  the  judge  had  only  a  387,  845-860.    Gilbert  has  explained  this 

commission  to  hear  that  cause ;  and  he  matter  more  fully  in  his  For.  Rom.  p. 

could  not  alter  or  change  it    And  there-  108,  109 :    "  But  if    any  new  matter," 

fore  he  did  not  take  the  judicium  to  be  says  he,  "  was  discovered  after  replici 

ecBptum,  till  the  litis  oontestatio.    But  after  tion,  they  might,  by  leave  of  tlie  court, 

the  litis  eontestatio,  they  were  supposed  to  file  a  supplemental  bill,  touching   any 

be  under  quasi  contractus,  to  submit  to  the  matter  of  fact  that  was  discovered  after 
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§  891.  After  a  plea  is  set  down  for  argament,  the  plaintiff  may 
amend  his  bill;  and,  although  taking  exceptions  to  an  answer, 
accompanying  a  plea,  is  an  admission  of  the  plea,  as  has  been 
before  mentioned ;  ^  yet  amending  the  bill,  after  a  plea,  is  said 
not  to  have  the  effect  of  allowing  the  plea.'  So  at  any  time  be- 
fore a  demurrer  is  allowed,  the  plaintiff  may  amend  the  bill.*  If, 
upon  hearing  the  cause,  the  plaintiff  appears  entitled  to  relief,  but 
the  case  made  by  the  bill  is  insufficient  to  ground  a  complete  de- 
cree, the  court  will  not  allow  an  amendment ;  but  it  will  some- 
times give  the  plaintiff  leave  to  file  a  supplemental  bill,  to  bring 
before  the  court  such  matter,  as  is  necessary,  in  addition  to  the 
case  made  by  the  original  bill.^  If  the  addition  of  parties  is  only 
wanted,  an  order  is  usually  made  for  the  cause  to  stand  over,  with 
liberty  for  the  plaintiff  to  amend  the  bill  by  adding  the  proper 
parties.^  And,  in  some  cases,  where  a  matter  has  not  been  put 
in  issue  by  a  bill  with  sufficient  precision,  the  court  has,  upon  the 
hearing  of  the  cause,  given  the  plaintiff  liberty  to  amend  the  bill, 
for  the  purpose  of  making  the  necessary  alteration.^ 

§  892.  The  court,  considering  infants  as  particularly  under  its 
protection,  will  not  permit  an  infant  plaintiff  to  be  injured  by  the 
manner  in  which  his  bill  has  been  framed.^    Therefore,  where  a 

•nch  replication ;  for  the  supplemental  deputy ;  and,  therefore,  they  being  in 
bill  was  in  the  nature  of  a  new  cause,  charge  and  discharge,  the  particulars  of 
which  might  be  brought,  by  leare  of  the  which  must  be  proved,  such  accounts 
court,  after  the  conteUatio  liiU  m  the  being  now  kept  by  books  or  notes,  and 
former  cause ;  and  the  court  might  formerly  by  scores  or  tallies  one  against 
lengthen  the  time  for  publication,  after  another.  And,  therefore,  a  supplemental 
such  supplemental  biU  and  answer  came  bill  in  matters  of  account  is  seldom  re- 
in ;  because  the  prolongation  of  the  pro-  Aised.  So,  likewise,  a  supplemental  bill 
batory  term  was  very  much  in  the  breast  may  be  for  any  fact-  discorered  after 
of  the  court.  But,  if  the  supplemental  publication  passed,  that  was  not  in  issue 
bill  be  moyed  for  after  publication,  the  in  the  same  cause,  and  where  such  fact 
court  never  gives  them  leave  to  examine  might  vary  the  decree.  But  after  the 
any  thmg,  that  was  in  issue  in  the  former  decree  is  pronounced  and  enrolled,  it 
cause,  by  reason  of  the  manifest  danger  must  be  by  bill  of  review  and  revenaL" 
of  subornation  of  perjury,  where  they  ^  Ante,  $  689. 
have  a  sight  of  the  examination  of  the  *  Cooper,  Eq.  Pi.  384. 
witnesses.    But  for  matter  of  account,        *  Ibid. 

there  may  be  a  supplemental  bill  after        «  Cooper,  Eq.  PI.  884,  886;  Mitf.  Eq. 

publication;   because  they  examine  to  PI.  by  Jeremy,  S26,  827;  Ante,  {  ^^» 

such  matters  of  account  before  the  mas-  888. 
ter  or  deputy  after  publication.     And         *  Ibid, 
this  is  from  the  necessity  of  the  thing ;        *  Ibid. 

because  the  charge  or  discharge  must  be        ▼  Biitf.  Eq.  PI.  by  Jeremy,  827 ;  Coop- 

made  up  privately  before  the  master  or  er,  Eq.  PI.  835. 
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bill,  filed  on  behalf  of  an  infant,  submitted  to  pay  off  a  mortgage, 
and  upon  hearing  the  cause,  the  court  was  of  opinion  that  the  in- 
fant vraa  not  bound  to  pay  the  mortgage,  it  was  ordered,  that  the 
bill  should  be  amended  by  striking  out  the  submission.^  And, 
where  a  matter  has  not  been  put  by  a  bill  properly  in  issue,  to  the 
prejudice  of  the  infant,  the  court  has  generally  ordered  the  bill  to 
be  amended.' 

§  893.  Sometimes,  upon  the  hearing  of  the  cause,  it  has  ap- 
peared, that  a  matter  properly  in  issue,  or  at  least  stated  in  the 
proceedings,  has  not  been  proved  against  parties,  who  have  admit- 
ted  it  by  their  answers,  although  not  competent  so  to  do,  for  the 
purpose  of  enabling  the  court  to  pronounce  a  decree,  (a)  In  these 
caaes,  the  court  has  permitted  the  proper  steps  to  be  taken  to 
obtain  the  necessary  proof ;  and  for  this  purpose  has  suffered  in- 
terrogatories to  be  exhibited.^  And,  where  the  plaintiff  has 
neglected  to  file  a  necessary  replication,  the  court  has  allowed 
him  to  supply  the  defect.^  Thus,  where  a  bill  was  filed  on  behalf 
of  creditors,  for  satisfaction  out  of  real  and  personal  estates,  de- 
vised to  trustees  for  that  purpose,  and  subject  to  that  charge,  in 
strict  settlement ;  and  the  answers  of  the  tenant  for  life,  and  of 
the  first  remainder-man  in  tail,  who  was  an  infant,  were  not 
replied  to ;  the  court  on  the  hearing,  directed,  that  the  plaintiffs 

1  Ibid.  hy  default,  and  when  the  defendant  came 

2  Ibid,  to  ihow  canse  against  the  decree,  it  was 
■  Mitf.  Eq.  PL  by  Jeremy,  829,  880;    altered  in  hit  fkvw,  the  plaintiff  peti- 

Cooper,  £q.  PI.  836.    Mr.  Cooper  (Eq.  tioned  to  rehear  the  oauae,  and  at  the 

PI.  885)  has  added  in  this  connection:  hearing  prayed  leave  to  reply  to  the 

''And  where  a  plaintiff  set  down  his  defSendapt's  answer,   which    the    court 

oause  to  be  heard  on  bill  and  answer,  granted."    1  Eq.  Abr.  48* 

and  had  a  decree  against  the  defendant        ^  Ibid. 

« 

(a)  The  right  to  amend  the  bill  after  v.  Corke,  1  Ch.  D.  67.  In  the  United 
replication  filed,  or  at  the  hearing,  rests  States  Courts,  after  a  cause  has  been 
largely  in  the  discretion  of  the  court,  heard,  and  a  case  for  relief  established. 
Generally,  however,  leave  to  make  such  which  differs  from  the  case  disclosed  by 
an  amendment,  when  necessary,  will  be  the  bill,  yet  does  not  change  its  subject- 
given  where  matters  connected  with  what  matter,  an  amendment  of  the  bill  which 
is  proposed  to  be  introduced  by  the  states  the  real  case,  will  be  allowed,  in  the 
amendment  are  already  in  issue;  but  court's  discretion,  upon  proper  terms; 
the  bill  will  be  dismissed  without  preju-  for  the  equity  rules  on  the  subject  do  not 
dice  where  it  is  proposed  to  introduce  apply  to  a  case  which  has  advanced  to 
new  matter  into  the  record,  unconnected  this  point.  Neale  v.  Neales,  0  Wall.  1 ; 
with  what  is  already  in  issue.  See  Battle  v.  Mutual  Ins.  Co.  10  Blatch.  417. 
Damley  v.  London,  Chatham  &  Dover  See  The  Tremolo  Patent,  28  Wall.  618. 
Railway  Co.  1  De  Q.  J.  &  S.  204,  219 ;  See  also  Post,  §  004,  906. 
Budding  v.  Murdoch,  1  Ch.  D.  42 ;  King 
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should  be  at  liberty  to  reply  to  those  answers,  and  to  exhibit 
interrogatories,  and  to  prove  their  debts  against  those  defendants, 
as  they  had  before  proved  them  against  the  trustees;  and  it 
reserved  the  consideration  of  the  directions  necessary  to  be  given 
upon  such  new  proof.^ 

§  894.  Secondly ;  As  to  amendments  on  the  part  of  the  defend- 
ant. A  defendant  may  amend  his  pleading ;  but  this  is  allowed 
with  much  more  caution  than  in  the  case  of  a  plaintiff.*  A  de- 
murrer cannot  (as  a  plea  may),  be  good  in  part  or  bad  in  part, 
with  reference  to  its  extent,  or  to  the  quantity  of  the  bill  covered  by 
it ;  and  if  it  is  too  general,  it  must  be  overruled.®  But  the  court 
has  a  discretion,  if  a  fair  case  is  made,  to  give  the  defendant  leave 
to  amend,  and  narrow  it,  upon  proper  terms,  which  is  a  guard 
upon  the  practice.^ 

§  895.  With  respect  to  the  amendment  of  pleas,  there  certainly 
have  been  cases,  in  which  the  court  has  permitted  them  to  be 
amended,  where  there  has  been  an  evident  slip  or  mistake,  and  the 
material  ground  of  defence  seemed  to  be  sufficient.^  (a)  Yet  the 
court  always  expects  to  be  told  precisely  what  the  amendment  is 
to  be,  and  how  the  slip  happened,  before  it  will  allow  the  amend- 
ments to  take  place.^  But,  although  it  is  not  usual  to  refuse  leave 
to  amend  pleas ;  yet  the  defendant  will  be  tied  down  to  a  very 
short  time  in  which  to  amendJ  And  where  a  plea  seemed  inca- 
pable of  amendment,  the  defendant  has  had  leave  to  withdraw  it, 
and  to  plead  de  novo  in  a  fortnight.®  Where  a  plea  is  clearly  good 
in  substance,  but  is  considered  as  objectionable  in  point  of  form, 
as  for  not  concluding  either  in  bar  or  otherwise,  and  for  not  stat- 
ing some  other  necessary  things,  leave  has  been  given  to  amend 
it.» 

§  896.  But  in  the  case  of  answers,  and  of  pleas  put  in  upon 

1  Ibid.  Wallls,  2  Bro.  Ch.  143.  147 ;  Nobkissen 

9  Cooper,  Eq.  PL  886 ;  Mitf.  Eq.  PL  v.  HMtings,  2  Ves.  Jr.  84 ;  Ante,  §  701. 
by  Jeremy,  327,  828.  »  Ibid, 

s  Ante,  §  443,  692.  7  Ibid. 

*  Cooper,  Eq.  PI.  886.  8  Ibid. 

»  Cooper,  Eq.  PL  888;   Newman  v.        •  Ibid. 

(a)  In  the  recent  case  of  Greene  v.  yiewed.  It  was  there  held  that  it  is  within 

Harris,  11  R.  I.  5,  18,  27,  tlie  question  tlie  discretion  of  the  court  to  allow  a  plea 

whether  a  plea  may  properly  be  amended  to  be  withdrawn  and  a  new  one  filed,  or  to 

where  an  answer  has  been  filed,  is  fully  allow  a  plea  to  be  amended, 
discussed,  and  the  authorities  arc   re- 
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oath,  the  court  will  not,  for  obvious  reasons,  easily  suffer  an 
amendment  to  be  made.^  In  a  small  matter,  however,  the  de- 
fendant may  amend ;  but  not  in  a  material  one,  unless  upon  evi- 
dence to  the  court  of  surprise.^  The  most  common  case  of  amend- 
ing an  answer  is,  where,  through  inadvertency,  the  defendant  has 
mistaken  a  fact,  or  a  date ;  there,  the  court  will  give  leave  to 
amend,  to  prevent  the  defendant  from  being  prosecuted  for  per- 
jury.^ In  general,  however,  this  indulgence  is  confined  to  cases 
of  mere  mistake  or  surprise  in  the  answer.^ 

1  Cooper,  £q.  PI.  886,  887;  Mitf.  Eq.  cannot  be  made  to  speak  a  diftient  Ian- 
PL  by  Jeremy,  827.  828.  guage  from  that  which    originally  be- 

*  Ibid. ;  Smith  v.  Babcock,  8  Snmner,  longed  to  them.    The  whole  matter  rests 

688.  in  the  somad  discretion  of  tlie  court    I 

'  Ibid.  should  be  sorry,  that  it  should  be  sup- 

^  Mitf.  Eq.  PI.  by  Jeremy,  827,  828 ;  posed,  that  the  court  had  no  authority  to 
[Howe  V.  Russell,  86  Maine,  124.]  In  grant  leave  to  file  an  amended  answer, 
Smith  V,  Babcock,  8  Sumner,  688,  the  whereyer  it  was  manifest  that  the  pur- 
ooort  said :  ''  The  general  rules  of  courts  poses  of  substantial  justice  required  it. 
of  equity  in  the  amendment  of  answers  On  the  other  hand,  considering  the  so- 
are  well  known.  In  mere  matters  of  lemnity  of  answers,  I  should  be  sorry  to 
form,  or  mistakes  of  dates,  or  verbal  in-  see  any  practice  introduced,  which  should 
accuracies,  courts  of  equity  are  very  in-  in  any,  the  slightest  degree,  encourage 
dulgent  in  allowing  amendments.  But  negligence,  indifference,  or  inattention  to 
when  application  is  made  to  amend  an  the  duties  imposed  by  law  upon  parties, 
answer  in  material  facts,  or  to  change  who  are  called  upon  to  make  statements 
essentially  the  grounds  taken  in  the  under  oath.  And  it  seems  to  me,  that, 
original  answer,  courts  of  equity  are  ex-  before  any  court  of  Equity  should  allow 
ceedingly  slow  and  reluctant  in  acceding  such  amended  answers,  it  should  be  pei^ 
to  it  To  support  such  applications,  they  fectly  satisfied,  that  the  reasons  assigned 
require  very  cogent  circumstances,  and  for  the  application  are  cogent  and  satis- 
such  as  repel  the  notion  of  any  attempt  factory ;  that  the  mistakes  to  be  cor- 
of  the  party  to  evade  the  justice  of  the  rected,  or  the  facts  to  be  added,  are  made 
case,  or  to  set  up  new  and  ingeniously  highly  probable,  if  not  certain ;  that  they 
contrived  defences  or  subterfuges.  Where  are  material  to  the  merits  of  the  case  in 
the  object  is  to  let  in  new  facts  and  controversy ;  that  the  party  has  not  been 
defences  wholly  dependent  upon  parol  guilty  of  gross  negligence ;  and  that  the 
CYidence,  the  reluctance  of  the  court  is  mistakes  have  been  ascertained,  and  the 
preatly  increased  ;  since  it  has  a  natural  new  facts  have  come  to  the  knowledge 
tendency  to  encourage  carelessness  and  of  the  party,  since  the  original  answer 
indifference  in  making  answers,  and  was  put  in  and  sworn  to.  Where  the 
leaves  much  room  open  for  the  introduo-  party  relies  upon  new  facts,  which  have 
tion  of  testimony  manufactured  for  the  come  to  his  knowledge,  since  the  answer 
occasion.  But  where  the  new  facts,  was  put  in ;  or  where  it  is  manifest,  that 
sought  to  be  introduced,  are  written  he  has  been  taken  by  surprise,  or  where 
papers  or  documents,  which  have  been  the  mistake  or  omission  is  manifestly  a 
omitted  by  accident  or  mistake,  there  mere  inadvertence  and  oversight,  there  is 
the  same  reason  does  not  apply  in  its  full  generally  less  reason  to  object  to  the 
force;  for  such  papers  and  documents  amendment,  than   there   is,  where  the 
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§  897.  A  distinction  has  also  been  made  between  the  admission 
of  a  fact,  and  the  admission  of  a  consequence  in  law,  or  in  equity. 
Therefore,  where  a  defendant,  after  putting  in  an  answer,  discoy- 
ered  a  ground  of  defence  to  the  bill,  of  which  he  was  not  before 
informed,  namely,  a  purchase  by  the  person,  under  whom  he 
claimed,  without  notice  of  the  plaintiffs  title,  which  could  only  be 
used  by  way  of  defence,  and  could  not  be  the  ground  of  a  bill  of 
review,  the  court  allowed  the  answer  to  be  taken  off  the  file,  and 
the  new  matter  to  be  added,  and  the  answer  to  be  resworn.^ 

§  898.  But  where  the  application  was  to  strike  out  of  the  de- 
fendant's answer  several  words,  importing,  that  he  had  received 
Xl,300  in  full  of  his  advancement  from  his  father  in  his  lifetime, 
which  he  refused  to  bring  into  hotchpot ;  and  the  defendant  after- 
wards swearing  that  he  had  mistaken  the  law  in  that  point, 
desired  to  be  at  liberty  to  waive  any  admission  he  had  made  as  to 
it,  and  to  wait  till  the  master  had  made  his  report,  it  was  refused.' 

§  899.  So,  where  a  bill  was  brought  by  the  next  of  kin  against 
an  executor  for  an  undisposed-of  surplus,  and  the  executor  an- 
swered, and  waived  the  benefit  of  the  surplus  by  mistake  of  the 
law ;  although  he  afterwards  proved,  that  the  testator  intended 
him  to  have  the  surplus ;  yet  he  was  not  suffered  to  amend  his  an- 
swer.^ But  a  defendant,  after  a  general  admission  of  assets,  has 
been  permitted  to  amend  his  answer,  by  admitting  assets  to  pay 
the  plaintiff'0  debt  only,  if  the  same  did  not  exceed  £400.^ 

§  900.  So,  on  an  application  to  amend  a  schedule  to  the  defend- 

whole  bearing  of  the  facts  and  evidence  and  caase  shown  after  dae  notice  to  the 

must  have  been  well  known  before  the  advene  party,  supported,  if  required,  hj 

answer  was  put  in."    The  60th  Rule  of  affidavit.    And  in  every  case  where  leave 

the  Equity  Kules  of  the  Supreme  Court  is  so  granted,  the  court  or  the  judge 

of  the  United  States  declares :   "  After  granting  the  same,  may,  in  his  discretion, 

an  answer  is  put  in,  it  may  be  amended  require,  that  the  same  be  separately  en- 

as  of  course,  in  any  matter  of  form,  or  by  grossed  and  added  as  a  distinct  amend* 

filling  up  a  blank,  or  correcting  a  date,  ment  to  the  original  answer,  so  as  to 

or   reference  to  a  document,  or  other  be  distinguishable  therefrom."    1  How. 

small  matter,  and   be  resworn  at  any  Introd.  p.  59 ;  17  Peters,  App'x.  p.  60. 
time  l>efore  a  replication  is  put  in,  or  the         ^  Mitf.  £q.  PI.  by  Jeremy,  328 ;  Cooper, 

cause  is  set  down  for  a  hearing  upon  bill  ICq.  PI.  887 ;  Patterson  t;.  Slaughter,  Am- 

and  answer.    But  after  replication,  or  bier,  292,  and  Mr.  Blunt's  note  (1). 
such  setting  down  for  a  hearing,  it  shall        *  Cooper,    Eq.    PI.    887 ;    Pearce    p. 

not  be  amended  in  any  material  matters.  Grove,  Ambler,  65 ;    Mitf.  Eq.  PI.  by 

as  by  adding  new  facts  or  defences,  or  Jeremy,  828.     See  Smith  v.  Babcock, 

qualifying  or  altering  the  original  state-  8  Suniner,  583. 
ments,  except  by  special  leave  of  the         '  Ibid, 
court  or  of  a  Judge  thereof,  upon  motion        *  Cooper^  Eq.  PL  897,  888 ;  Rawlins 
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ant's  answer,  an  indictment  for  peijary  having  been  preferred,  or, 
at  least  threatened,  the  court  refused  to  interfere,  although  it  was 
taken  to  be  clear,  that  the  defendant  did  not  mean  to  perjure 
himself,  as  he  had  no  interest  in  so  doing.^  That  question  was 
properly  the  subject  of  consideration  before  the  grand  jury,  who, 
if  they  thought  that  the  defendant  did  not  mean  to  perjure  him- 
self, would  throw  out  the  indictment.  On  the  other  hand,  if  there 
were  any  ground  for  the  indictment,  it  would  be  wrong  for  the 
court  to  interpose.* 

§  901.  In  proceedings  upon  an  answer  under  oath,  where  there 
is  a  clear  mistake,  the  answer  was,  by  the  old  practice,  allowed 
to  be  taken  off  the  file,  and  a  new  answer  put  in.^  But  Lord 
Thuiiow  adopted  a  better  course,  not  taking  the  answer  off  the 
file,  but  permitting  a  sort  of  supplemental  answer  to  be  filed;  that 
course  leaving  the  parties  the  full  effect  of  what  had  been  sworn 
before,  with  the  explanation  given  by  the  supplemental  answer .^(a) 
This  has  been  allowed  even  after  the  cause  was  in  the  paper  for 
hearing.^  But  to  obtain  such  permission,  the  defendant  must  state 
by  affidavit,  that,  when  he  put  in  his  answer,  he  did  not  know  the 
circumstance,  upon  which  he  applies,  or  any  other  circumstances, 
upon  which  he  ought  to  have  stated  the  fact  otherwise.^  How- 
ever, where  an  answer  had  misnamed  the  plaintiff,  it  was  con- 
sidered as  no  answer,  and  the  defendant  therefore  not  bound  by  it ; 
and  a  proper  answer  put  in,  the  former  was  ordered  to  be  taken 
off  the  file,  by  the  description  of  a  paper  writing,  purporting  to  be 
an  answer.^  Exceptions  also  to  an  answer  have  been  permitted  to 
be  amended,  where  there  has  been  a  mere  mistake.^ 

§  902.  Upon  the  hearing  of  a  cause,  the  same  indulgence  will 
be  granted  to  a  defendant,  as  to  a  plaintiff.  If  it  has  appeared, 
that  the  defendant  has  not  put  in  issue  facts,  which  he  ought  to 
have  put  in  issue,  and  which  must  necessarily  be  in  issue,  to  ena- 
ble the  court  to  determine  the  merits  of  the  case,  he  will  be  al- 

V  Powel,  1  P. Wins.  297 ;  Dagly  v.  Cramp,  •  Cooper,  Eq.  PI.  888 ;  Verney  v.  Mac- 

1  Dick.  35.  namara,  1  Bro.  Ch.  419,  and  Mr.  Belt's 

>  Cooper,  Eq.  PI.  838 ;  Verney  v,  Mac-  note  ( I ) . 

namara,  1  Bro.  Ch.  419,  and  Mr.  Belt's  ?  Cooper,  £q.  PI.  838,  839;  Jennings 

note  (1).  0.  Merlon  College,  8  Ves.  79;  Wells  o, 

3  Ibid.  Wood,  10  Ves.  401 ;  Dolder  c.  Bank  of 

*  Ibid.  England,  10  Ves.  284. 

«  Ibid. ;  Swallow  v.  Day,  2  CdL  138.'  •     >  Ibid. 

ft  Fulton  9.  Gilmoie,  1  Phill.  622. 

(a)  Burgin  v,  Giberaon,  28  N.  J.  Eq.  408. 
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lowed  to  amend  his  answer  for  the  purpose  of  stating  those  facts.^ 
Thus,  where  to  a  bill  for  tithes,  a  modus  had  been  set  up  as  a  de- 
fence, and  it  appeared  from  the  evidence  in  the  cause,  that  there 
was  probably  a  good  ground  for  opposing  the  plaintiffs  claim, 
although  the  defendant  had  mistaken  it ;  the  court  permitted  him 
to  amend  his  answer.^  But  on  the  rehearing  of  a  decree,  an  an- 
swer cannot  be  amended,  but  by  consent  of  parties.' 

§  903.  Where  a  fact,  which  may  be  of  advantage  to  a  defendant, 
has  happened  subsequent  to  his  answer,  it  cannot  with  propriety 
be  put  in  issue  by  amending  his  answer.^  (a)  But,  if  it  appears 
to  the  court  on  the  hearing,  that  it  may  thus  be  of  advantage,  the 
proper  way  seems  to  be,  to  order  the  cause  to  stand  over  until  a 
new  bill,  in  which  the  fact  can  be  brought  to  a  hearing  with  the 
original  suit.^  A  bill  for  this  purpose  seems  to  be  in  the  nature 
of  a  plea  puis  darrein  continuance  at  the  common  law.^  So  where 
new  matter  in  an  account  is  discovered  before  the  hearing,  but 
after  a  replication  is  filed,  the  court  will  permit  a  supplemental 
answer  to  be  put  in.^ 

§  904.  In  most  of  these  cases,  the  indulgence,  given  by  the 
court,  is  allowed  to  the  mistakes  of  the  parties,  and  with  a  view 
to  save  expense.  But  when  an  injury  may  arise  to  others,  the  in- 
dulgence has  been  more  rarely  granted.'  And  so  far  as  the  pen- 
dency of  a  suit  can  affect  either  the  parties  to  it,  or  strangers,  the 
matter  brought  into  a  bill  by  amendment,  will  not  have  relation 

1  Cooper,  Eq.  Fl.  889 ;  Mitf.  £q.  PI.  Cooper,  Eq.  PI.  840.    Mr.  Cooper  has,  in 

by  Jeremy,  827,  828.  this  connection,  added :  "  And  not  only 

*  Cooper,  Eq.  PI.  889 ;  Mitf.  Eq.  PI.  the  parties  to  a  suit  are  allowed  all  fiur 
by  Jeremy,  827,  828.  and  liberal  indulgence ;  but  it  ia  even 

'  Ibid.  extended  to  witnesses  in  a  cause,  whose 

4  Cooper,  Eq.  PI.  840 ;  Bfitf.  Eq.  PL    depositions  are  permitted  to  be  amended 

by  Jeremy,  820.  in  case  of  clear  mistake ;  the  court  al- 

^  Ibid.  ways  aiming  to  act  upon  broad  principles 

*  Ibid.  of  justice,  disentangled  as  much  as  possi- 
7  Ibid.  ble  {h>m  little  technicalities." 

«  Mitf.  Eq.  PI.  by  Jeremy,  880.  881 ; 

(a)  But,  in  such  case,  the  court  some-  ant  to  file  a  supplemental  answer  set- 
times  gives  leave  to  file  a  supplemental  ting  up  such  matters.  So,  in  Southall  r. 
answer,  setting  up  such  a  fact.  Thus,  in  British  Assurance  Society,  88  L.  J.  Ch. 
Stamps  V.  Birmingham  &  Stour  Valley  711,  Lord  Romilly,  M.  R.,  gave  leave  to 
Railway  Co.,  2  Phill.  678,  where  the  certain  defendants  to  put  in  a  supple- 
ground  on  which  an  injunction  had  been  mental  answer,  setting  up  the  dissolution, 
granted  was  displaced  by  matters  which  since  the  filing  of  their  answer,  of  two 
occurred  afler  the  filing  of  the  answer,  other  companies,  which  were  also  defend- 
Iiord  Cottenham  permitted  the  defend-  ants. 
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to  the  time  of  filing  the  original  bill ;  but  the  sait  will  so  far  be 
considered  as  pending  from  the  time  of  the  amendment.^  But, 
where  a  bill  seeks  a  discorery  from  a  defendant,  and  having  ob- 
tained that  discovery,  the  bill  is  amended  by  stating  the  result,  it 
should  seem,  that  the  suit  may,  according  to  circumstances,  be 
considered  as  pending  from  the  filing  of  the  original  bill,  at  least, 
as  to  that  defendant,  and  perhaps  as  to  the  other  parties,  if  any, 
and  to  strangers  also,  so  far  as  the  original  bill  may  have  stated 
any  matter,  which  might  include  in  general  terms  the  subject  of 
the  amendment.^ 

§  905.  Even  upon  the  hearing,  as  has  been  already  noticed,  the 
court  having  the  whole  case  before  it,  and  being  embarrassed  in 
its  decision  by  defects  in  the  pleadings,  has  permitted  amendments, 
both  of  bills  and  answers,  under  very  special  circumstances.'  (a) 
Where  new  matter  has  been  discovered,  either  by  the  plaintiff  or 
the  defendant,  before  a  decree  has  been  pronounced,  deciding  on 
the  rights  of  the  parties,  a  supplemental  or  a  cross  bill  has  been 
permitted  to  bring  such  matter  before  the  court,  to  answer  the 
purposes  of  justice;  instead  of  allowing  an  amendment  of  a  bill 
or  answer,  where  the  nature  of  the  matter  discovered  would  admit 
of  its  being  so  brought  before  the  court.^  And  after  a  decree,  upon 
a  similar  discovery,  a  bill  of  review,  or  a  bill  in  nature  of  a  bill  of 
review,  has  been  allowed  for  the  same  purpose ;  both  these  forms 
of  proceeding  being  in  their  nature  similar  to  amendments  of  bills 
or  answers,  calculated  for  the  same  purposes,  and  generally  admit- 
ted under  similar  restrictions.^  It  may,  however,  happen  that  by 
the  mistake,  or  negligence,  or  ignorance  of  parties,  their  rights  may 
be  so  prejudiced  by  their  pleadings,  that  the  court  cannot  permit 
important  matter  to  be  put  in  issue  by  any  new  proceeding  with- 
out so  much  hazard  of  inconvenience,  that  it  may  be  better,  that 
the  individual  should  su£Eer  an  injury,  than  that  the  administra- 
tion of  justice  should  be  endangered  by  allowing  such  proceed- 
ing.« 

§  906.  The  remarks  contained  in  the  last  section  constitute  the 
closing  paragraph  of  Lord  Uedesdale's  great  work  on  Equity  Plead- 

1  Ibid.  *  Ibid. 

*  Ibid.  »  Ibid. 

«  Mitf.  Eq.  PI.  by  Jeremy,  881 ;  [Dow-  •  Ibid, 
ner  v.  Wilson,  38  Vt  1.] 

(a)  See  Ante,  {  898,  note  (a). 
46 
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ings ;  and  they  furnish  a  fit  admonition  for  the  close  of  the  present 
imperfect  commentaries.  Upon  a  careful  review  of  the  whole  sub- 
ject the  attentive  reader  will  perceive,  that  the  task  of  mastering 
so  complicated  a  science  will  require  from  him  the  employment  of 
many  hours  of  deep  study,  of  laborious  research,  and  of  undivided 
diligence.  He  must  give  his  days  and  his  nights  to  it  with  an 
earnest  and  unflinching  devotion.  But  the  rewards  will  amply  re- 
pay him  for  all  his  toils.  He,  who  has  attained  a  thorough  knowl- 
edge of  Equity  Pleadings  cannot  fail  to  have  become  a  great  equity 
lawyer.  He  need  not  shrink  from  the  most  difficult  and  compli- 
cated engagements  of  his  profession.  Nay,  he  will  find,  that 
while  many  others  are  willing  to  rely  on  their  own  genius,  with  a 
rash  and  delusive  self-complacency,  to  carry  them  through  the  in- 
tricacies of  a  controverted  suit,  he  may  far  more  justly  and  safely 
repose  on  a  solid  learning,  which  will  secure  respect,  and  a  trained 
and  a  varied  discipline,  which  will  command  confidence.  To  no 
human  science  better  than  to  the  law,  can  be  applied  the  precepts 
of  sacred  wisdom  in  regard  to  zeal  and  constancy  in  the  search  for 
truth.  Here  the  race  may  not  be  to  the  swift;  but  assuredly  the 
battle  will  be  to  the  strong. 
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ABATEMENT, 

in  equity,  meaning  of 20,  note,  854 

when  a  suit  is  abated  or  not     ...    .  829,  830,  354,  856,  357 

obscurity  in  books  respecting 329,  330 

by  death 330,  331,  9^,  356 

by  marriage  of  plaintiff 354 

pleas  in  nature  of  pleas  of  abatement  in  equity    ....    708 

at  what  time  put  in 708 

matter  in  abatement  available  only  by  plea,  generally  .     .    708 
{See  Death  of  Party  ;  Revivor.) 

ACCOUNT,  who  proper  parties  to  a  bill  to  account 218,  219 

plea  of  account  stated,  or  settled,  when  a  bar  or  not     .  798-802 
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who  necessary  parties 171,  note 

foreign,  effect  of 179,  496 

(See  Bihjg  IN  Equity.) 
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foreign,  whether  may  sue  or  be  sued 179,  496 

objection  that  plaintiff  is  not,  when  to  be  taken  by  demurrer  496 
when  such  objection  to  be  taken  by  plea     .     722,  727,  728,  732 

title  of  plaintiff  in  litigation 511,  512 

plea  that  defendant  is  not  administrator  or  executor     .  722,  732 
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ADMISSIONS  AND  CONFESSIONS,  how  charged  in  a  bill  283,  264, 265  a 

ADMISSIONS  IN  ANSWER, 

not  evidence  nnless  pat  in  issae 263,  264,  265  a 

AFFIDAVIT  to  bill,  when  necessary 288,  313,  477 

to  bill  to  take  testimony  de  bent  esae 301,  300 

to  bill  to  perpetuate  testimony 304,  309 

in  cases  of  relief  on  lost  bonds  and  deeds 313,  477 

in  cases  of  bills  of  review  on  new  discovered  evidence  .    .    412 
in  cases  where  relief  sought  on  deeds  in  defendant's 
possession 477 

AGENT,  when  a  proper  party  or  not  to  a  bill 231,  232 

when  officers  of  corporation  are  proper  parties      ....    235 

AGREEMENT, 

specific  performance  of,  who  proper  parties  to  bill    .    .    .    177 
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charges  of  fraud  in 251,  252 
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charges  of  notice 263 

prayer  for  relief 40-44,  314-316 

in  bill  of  discovery ..«•..  558, 561 

in  bill  of  interpleader 291-297 

in  bill  of  certiorari 298 

in  supplemental  bill 343-353 

in  bill  of  revivor 374-389 

in  bill  of  review 420-426 

in  cross  bill 401,402 

in  bill  to  execute  decree 429-432 

{See  Bill  m  Equxtt.) 
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for  what  purpose  proper 614,  883-887 

of  what  matter 332,  333,  883-^8 

not  of  matter  since  the  suit 832,  333,  339,  note 

when  demurrer  lies,  in  matter  of  amendment .    .    .    •  614,  646 

of  pleas,  when  and  how  allowed 701,  894,  895 

as  to  parties  when  allowed 887,  888,  892 

effect  of,  as  to  third  persons 904 
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when  directed  by  the  court  at  the  hearing  .     892,  894,  902-905 

when  refused 905 
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AMOUNT  IN  CONTROVEBSY,  when  beneath  the  dignity  of  the 

court 500-502, 820 

ANSWER)  nature  and  form  of 845,  849,  850 

when  a  proper  mode  of  defence •     •    •  846,  851 

rule,  that  he  who  answers  must  answer  fuUy  605, 606, 609, 846»  847 

exceptions  to'rule 607,  846 

»  in  support  of  plea,  when  necessary 670-676,  784 

when  not  proper  in  support  of  plea 681-684 

when  answer  overrules  plea 688,  693 

should  not  cover  matter  of  plea 686,  688 

frame  of  answer  in  support  of  plea    .     .     .      680,  683-686,  691 

form  of  answes  in  support  of  a  plea 691,  695 

exception  to  answer  in  support  of  plea,  when  proper  or  not    689 

what  facts  material  to  be  answered 851-860 

answered  by  several  defendants 848 

answer  consists  of  two  parts 850 

(1.)  defence 850 

(2.)  examination 850 

frame  of  general  answer 849,  851-860 

form  of  answer 869,  870 

protestation  in  answer 870-872 

it  must  state  facts  and  not  arguments 852 
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as  to  facts  within  defendant's  own  knowledge      ...  854,  855 

as  to  defendant's  information  and  belief 854,  856 

it  should  be  full  and  direct  to  the  interrogatories  .  .  .  S5d 
it  need  not  answer  the  all^^tion  of  general  combination  29,  856 
it  must  answer  charge  of  a  special  combination  ....  856 
general  charge  in  a  bill,  when  to  be  specially  answered .  .  856 
defendant  need  answer  only  as  to  his  own  case      .        .    .    857 
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to  bill  of  discovery,  when  it  may  insist  on  objection,  that 

it  will  expose  to  penalties  and  forfeitures      .    .    .  607,  846 

what  defence  good  by  answer  or  not 851 

as  to  discoveiy  of  documents  by  answer 859,  860 

when  answer  denies  the  plaintiffs  right  to  an  account  852  a,  note 
defendant  need  not  discover  those,  which  respect  his  own 

title  only 858-«60 

but  must  those  respecting  plaintiff's  title 868-860 

effect  of,  not  upon  oath 875  a 

effect  of,  on  oath 849  a 

defendant  may  answer  upon  oath,  though  the  oath  is  waived 

874,  note 
reference  to  documents  in  answer,  effect  of     ....  858-860 

scandal  in  answer 861,  862 

reference  to  master  for 867 

by  one  defendant  against  another 867 

impertinence  in  answer 863,  867 

reference  to  master  for 867 

insufficiency  in  answer 864,  865 

exceptions  for  insufficiency,  when  to  be  taken      .    .    .  866,  867 

reference  to  master 867 

what  is  a  waiver  of  exceptions 867 

answer  of  infant,  how  made 871 

answer  of  feme  covert ^3 

answer  of  idiots  and  lunatics,  how  made 871 

is  generally  under  oath 874 

when  dispensed  with  or  not 874 

of  a  peer  upon  his  honor 874 

signature  of  the  defendant  to 874,  875 

to  be  signed  by  counsel 876 

amendment  of,  when,  what,  and  how  allowed  ....  896-901 
when  amendment  of,  directed  by  the  court  at  the  hear- 
ing     .893,  902-905 

when  amendment  of,  not  allowed 904,  905 

(5ec  Infant;  Insufficiency;  Plea.) 
APPEARANCE,  prayer  of  bill  for  appearance  of  defendant    ....      44 

ARBITRATION,  agreement  to  submit  to,  no  plea  in  bar  to  a  suit  for 

the  same  matter 804 

(See  Award.) 

ARBITRATOR,  when  a  proper  party 232,  519 

when  not .  * :  232,  519 

cannot  be  compelled  to  state  grounds  of  award     •    .     .  599,  824 

bill  against,  for  fraud 232,  519 

when  demurrer  lies  by,  to  a  bill 232 

when  plea  good,  or  not,  by ••••••    824 
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bill  of  discovery  doea  not  lie  in  aid  of  a  suit  before  .    .     .    554 
plea  of,  against  discovery 824 

ASSETS,  prayer  for  admission  of,  in  bills 264,  374 

ASSIGNEE,  when  a  proper  party  or  not 118,  134,  153-158 

pendente  lite,  not  a  necessary  party  in  numy  cases     .     .  156,  348 
of  mortgage,  when  a  proper  party 197,199,201 

ASSIGNEE  OF  BANKRUPT,  when  a  proper  party  .  158  a,  346,  849,  495, 

519,  726 
ASSIGNMENT, 

parties  in  cases  of  .     .     .  76  a,  118, 134,  153-158,  221,  note,  233 

pendente  lite,  eSLect  oi 117,156 

of  mortgages,  who  proper  parties  in  cases  of   .     .    183,  184,  186 

on  bill  to  redeem 76  a,  18a-198 

on  bill  to  foreclose 193-202 

(See  Assignee;  Assignor;  Parties.) 

ASSIGNOR,  when  a  proper  party,  or  not 118,  134,  153-158 

of  mortgagor,  when  a  proper  party 183-186,  197 

of  mortgagee,  when  a  proper  party    .....   189,  190,  192 
of  mortgagee,  on  a  bill  to  redeem       .     .     .      183,  184,  188-191 

on  a  bill  to  foreclose 193-202 

ASSOCIATION,  voluntary,  cannot  sue  as  a  corporation 497 

suit  by  some  members  in  behalf  of  all     ....  107-119 
(See  Parties.) 

ATTAINDER,  plea  of 722,723,72^ 

ATTORNEY,  when  a  proper  party,  or  not 232 

not  bound  to  discover  professional  confidence  ....  599-603 

ATTORNEY-GENERAL,  when  suit  is  to  be  brought  by  .    .    8,  49,  50,  69 

when  suit  is  to  be  brought  against 69,  222 

how  bill  served  on 44,  note 

in  cases  of  charity 8,  69,  222 

when  a  necessary  or  proper  party 8,  49,  69,  222 

(See  Charity;  Crown,  Suits  by;  fNFORMATioN.) 

AUCTIONEER,  when  a  proper  party 231,  and  note 

AVERMENTS  IN  ANSWER 852-862,  869-875 

(See  Answer.) 

AVERMENTS  IN  BILL,  frame  of  biU 239,  240-265 

(See  Allegations  in  Bill;  Certainty  m  Bills.) 

«  ■ 

AVERMENTS  IN  PLEA 65a-666,  680-692 

(See  Certainty  in  Bills;  Plea.) 

AWARD,  plea  of,  when  good,  or  not 803,  804 

bill  to  set  aside,  for  fraud 231,  232,  519,  803 
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BANKRUPT,  when  a  proper  party  tobill 283 

in  case  of  bill  of  disooveiy 233 

effect  on  suit  of  plaintiff's  becoming  a 349 

when  objection  to  be  taken  by  demnmr 495,  510 

when  assignee  of  bankmpt  a  proper  party  346, 849, 495, 519, 726 
want  of  interest  as  plaintiff,  when  an  objection  ....    495 

want  of  interest  as  defendant 519 

plea  of  bankruptcy  of  plaintiff 722,  726 

plea  of  bankruptcy  of  defendant 519 

BANKRUPTCY,  plea  of 722,726 

of  plaintiff 722,726 

of  defendant 519 

effect  of ,  on  a  suit .    . 828,  329,  349 

makes  a  suit  defective,  but  does  not  abate  it  .    .  328,  329,  349 

(^See  Bankrupt.  ) 
BAR  —  plea  in,  nature  of 748,749 

to  bills  for  relief 74fr-«15a 

pleas  founded  on  statute 750-777 

statute  of  limitation 750-761 

statute  of  frauds,  and  perjuries 750,  761-768 

other  statutes 750,769-777 

statute  of  fine  and  non-claim 750,  772-777 

pleas  founded  on  matters  of  record 778-794 

common  recovery .    779 

judgment  on  the  same  matter 780-783 

foreign  judgment 783,  784 

sentence  of  a  court  of  exclusive  jurisdiction    .     .     .      786,  787 
fraud  in  obtaining  a  wiU  not  cognizable  in  equity    .      788,  789 

but  fraud  in  respect  to  a  clause  thereof  is 789 

and  plea  of  such  fraud  is  bad 788,  789 

decree  in  equity  on  the  same  matter 790-794 

decree,  when  bar  or  not 790-794 

when  fraud  is  alleged  in  decree 794 

plea  of  matters  t»/>ai9 795-815  a 

of  release 796, 797 

when  a  good  bar  or  not 796,  797 

necessary  averments  in  such  a  plea 797 

plea  of  a  stated  or  settled  account 798-802 

when  a  stated  or  settled  account  a  good  bar  or  not  .    .  798-802 
necessary  averment  in  such  a  plea 802 

plea  of  an  award 803 

when  good  or  not 803 

plea  of  agreement  to  refer  is  bad 804 

plea  of  purchase  for  valuable  consideration,  when  a  bar  .     .  805-810 
frame  and  averments  of  such  a  plea 805-810 

plea  of  title  in  defendant,  when  good  ..:....      811,  812 
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lapee  of  timet  when  a  good  plea    •••••••    81B-815a 

(See  Flea.) 
BAKGAIN  AND  SALE,  how  stated  in  a  biU 258 

BILL  IN  EQUITY, 

general  nature  of 7-12 

why  called  an  English  bill 7 

ancient  simplicity  of <.    .     11,12 

modem  strictness  of 18 

origin  from  Civil  and  Canon  Law 14 

division  of  bills  into  original  and  not  original      .    .    .     16, 16 

what  are  original  bills 16-19,  22-24 

what  are  not 20,  21 

belief,  when  and  how  stated  in  bill 85 

when  sufficient  in  answer 85  • 

division  of,  into  bills  for  relief,  and  not  for  relief    ...      17 

original  bills  for  relief  of  three  kinds 18 

common  bill  for  relief 17,  22,  28 

bill  of  interpleader,  what 18 

bill  of  certiorari,  what 18,  298 

bills  not  original 20,  826 

supplemental  bill,  what 20,  832-844 

in  the  nature  of  a  supplemental  bill,  what  ...     21,  345-858 

biU  of  revivor,  what 20,854-877 

bill  in  the  nature  of  a  bill  of  revivor,  what      .    .     21,  877-887 

bill  of  revivor  and  supplement,  what 20,  887 

cross  biUs 21,888-408 

bills  of  review 21,408-420 

bills  in  the  nature  of  bills  of  review  .    1    .     .    .     21,  421-425 

bills  to  impeach  decrees 21,  426-428 

bills  to  suspend  or  avoid  decrees 21,  428 

bills  to  carry  decrees  into  execution 21,  429-482 

original  bill  for  relief,  frame  of 28 

address  of 26 

introduction  and  names  of  parties  in    .     .      26 

premises  or  stating  part 27,  28 

confederacy,  charge  of 29,  80 

form  of  stating 29 

confederacy,  special 80 

charging  part,  what 81-88 

form  of 81, 82 

jurisdiction  clause,  what 84 

form  of 81 

interrogatory  part 85-89,  265 

form  of 85-89,  265 

certainty  in  allegations  in 27,  245-257 

how  facts  should  be  stated  in 28 

must  show  jurisdiction  in  equity 10,  84 
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how  charges  in,  to  he  stated 81-34,  251,  252 

equity  of,  should  he  in  the  stating  part,  and  not  merely 

in  the  charging  part 82-34 

general  charge  in,  when  sufficient      ....      28,  35-38,  252 

prayer  of  relief,  general,  when  sufficient 40-44 

when  special,  is  required 40-44 

for  injunction  is  always  special 40-44 

must  conform  to  frame  of  the  bill 42 

importance  of  accuracy  in 43 

form  of  prayer  in 40 

prayer  of  process  in 44,  45 

defendants  should  all  be  named  in 44 

form  of  prayer,  for  process 44,  45 

against  parties  out  of  jurisdiction     ....     78,  80 

description  of  parties  in 25-27 

citizenship  averred  in 26,  492 

for  charity,  how  construed 8,  40 

signature  of  counsel  to 47,  266-271 

scandal  in  bill 47,266-271 

impertinence  in  bill 47,  266,  271 

superfluity  in  bUl 47,  266-271 

multifariousness 271-287 

who  may  sue  as  plaintiffs 40-70 

Attorney-General 49-70 

corporations 50 

relators 49,  50 

alien  friends 51-56 

alien  sovereigns 55 

alien  corpon^ons 55 

in  formaC pauperis 50 

who  cannot  sue 60-^ 

alien  enemy 8-51 

outlaw 51 

person  excommunicated 51 

person  attainted 51 

who  incapable  of  suing  alone 56-68 

infants 56-61 

femes  covert 61-64 

idiots  and  lunatics 64-66 

persons  non  compotes 66-69 

who  may  be  sued,  and  how,  and  when 67-72 

infants 67-71 

femes  covert 67-72 

idiots 67-71 

lunatics 67-71 

corporations 70 

persons  non  compotes     ••.••..      70 
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parties  to,  who  proper  and  necessary 72-225 

who  not  proper  or  necessary 225-286 

general  rule  as  to  parties  to 72-78 

exceptions 75-185  a 

when  parties  out  of  jurisdiction 78-81 

prayer  of  process  against  parties  out  of  jurisdiction  80,  81,  82 
when  the  objection  of  parties  out  of  jurisdiction  is  fatal  or 

not 78-90 

distinction  between  active  and  passive  parties  .  .  .  80-86 
when  one  legatee  may  sue  alone  ...  88,  89,  104,  208-207 
when  one  distributee  may  sue  alone  ....  89-91,  105,  106 
exception  as  to  parties,  when  no  representative  appointed    91-93 

or  when  unknown 92-94 

exception  as  to  parties,  when  numerous'  .  .  94,  95,  97-180 
when  exception  as  to  numerousness  not  available     .    .   94,  95, 

129-136 

when  some  may  sue  in  behalf  of  all 95-129,  203 

in  cases  of  a  common  interest  ....     97-107,  120-127,  169 

in  cases  of  voluntary  associations 97,  107-116 

in  cases  where  all  cannot  be  brought  before  the  court    96-98, 120 

in  cases  of  prize  crews 98 

in  cases  of  certain  creditors  ....  98-104,  185,  190-192 
in  cases  of  residuary  legatees  87-90,  104, 185, 203, 204, 211-218 

in  cases  of  distributees 89-91,  105,  204 

in  cases  of  joint  encumbrances  ....  148,  150,  216,  229 
where  a  few  may  be  sued  on  behalf  of  all,  and  others  bound 

115,  118-127 

in  cases  of  joint  ^adventure 168 

nature  of  decree  asked,  may  affect  the  question  of  parties 

127-131,  137-140,  213,  225-228 
when  parties  not  dispensed  with,  though  numerous       .    95,  96, 

130-135 
where  all  have  a  distinct  interest  in  the  decree  .  .  .  129-135 
summary  of  the  general  rule  and  exceptions  as  to  parties 

185-137,  222-225 
who  are  deemed  parties  in  interest    .     .     .135  a-139,  225-228 

what  is  an  interest 135  a-139 

what  not 227 

interest  legal  or  equitable 137,  139 

interest  remote  or  indirect 137,  138 

interest  consequential      .     .     .     .  ^ 140,  225-227 

who  is  deemed  the  proper  representative  of  an  interest  140-150 
when  executor  or  administrator  a  proper  party        140,  161-167, 

170-179 

when  trustees 143,  148,  150,  206,  213-218 

when  tenant  in  tail 144-148,  161 

when  tenant  for  life •....•  145-148 
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when  r6maiiider>iiua  bound 145-148, 159 

when  persons,  having  prior  interests,  not  necessary  parties 

li&-149, 198,  213-216,  230 

when  lessees  proper  parties  or  not 151 

parties  in  cases  of  assignments 153-157 

rent  charge 122-125 

joint  interests 157-162 

legacies 89 

joint  chaiges  or  burdens  98,162-167,205-208 
suocessiye  interests  ....  158-160, 165 
joint-tenants  and  tenants  in  common 

159, 160,  857-360 
heiiB  and  devisees     .  159-161, 180, 181,  205 

part-owners 164-169 

partners 167, 168 

joint  obligors  and  contractors  ....    169 

in  oases  of  administration 170-174 

trusts  under  will  ....  87-90,  171, 180 
heirs  and  devisees  who  are  bound  by 

oontracton  .    .    .      172-177,  180, 181 

leases.    .    •    • 151 

mort^;agQS 182-203 

legacies 203-207 

contracts  for  purchase  of  land  .  .  .  1^7 
when  third  persons,  having  assets,  are  proper  parties  .  177-179 
who  are  proper  parties  in  cases  of  survivorship      178,  211,  212, 

355^^60,367-372 
proper  parties  in  cases  of  foreign  julministrationa    .    .    .    179 

of  common  trusts 207-213 

of  trusts  for  creditors    .      143, 148,  216-218 

in  oases  of  account 218,  219 

in  cases  of  corporations 235 

defect  of  parties,  when  fatal  or  not  72,  74  a-78,  129,  130, 

134-136,  202,  203,  218,  223,  235 

when  an  option  to  make  a  party  or  not 221 

,  government,  when  a  proper  party  to  suit    .    .   8,  9,  49,  50,  222 

who  are  not  proper  parties ,    .    .    .  224-235 

persons  not  consequentially  interested    .    •    .     137,  226,  226  a 

persons  having  no  privity 227 

persons  not  touched  by  tiie  decree      .    126-130,  139,  214,  214  a 

formal  parties,  who  are 226  a,  227,  542 

prior  encumbnmcers 149,  150,  215,  230 

persons  having  no  interest 231,  232,  570 

attorneys  and  agents 231,  235 

arbitrators 231,  235 

bankrupts  .    .    •    ^ 233 

witnesses 235,  519,  570 
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waot  of  parties,  how  and  idien  defect  of ,  to  be  taken 

advantage  of 286-239 

misjoinder  of  parties  as  plaintifEB .    .    .     75^77, 236-289,  279, 

609-512,  544 
of  parties  as  defendants 276>279 

how  want  of  parties  shown 286-289 

general  frame  of  bill 289-291 

certainty  in «    .     .  27, 289-265  a 

title  of  phuntifE 41,  242,  254-260 

alternative  statement  of  title      •    .    .  252-256,  509-512 

uncertainty,  what  is  in 242,  255,  257 

diarges  of  fraud  in 249-255 

general  diarge,  when  snfllcient  .  28,  29,  86-89,  251-255 

defendant's  title,  certainty  in 255-257  a 

interest  of  plaintiff,  how  averred 259-264 

notice,  how  charged  in 268,  264 

scandal  and  impertinence 48,  266-271 

mnltifariousness 271-286 

misjoinder  of  distinct  matters 280-287 

splitting  up  one  caose  of  suit     .     .      287-290,  685-695 

when  affidavit  to  bill  necessary 288-291 

confessions  and  admissions,  when  and  how  to  be 

charged  in  bill 268,  264,  265  a 

bill  to  set  aside  a  decree  for  fraud 794 

bill  of  interpleader 291 

when  proper 291-295 

frame  of 298-298 

bill  Of  certiorari 18,298 

nature  and  subject  of     . 298 

original  bill  not  praying  relief 19,  299 

bill  to  perpetuate  testimony 299-806 

nature  and  objects  of 800 

frame  of  the  bill 299-^06 

prayer  of  the  bill 806 

bill  to  take  testimony  de  bene  esse 807-810 

objects  of 807-310 

frame  of  the  bill    . 808-810 

bill  of  discovery,  nature  and  objects  of 811-318 

never  prays  relief 811-317 

what  is  a  prayer  for  relief •     .      813,  314 

general  frame  of  the  bill     ....      314-326,  559-563 
should  not  waive  answer  under  oath      .    .    .     548,  note 
when  it  should  state  that  an  action  is  commenced 
or  about  to  be 559-563 

bills  not  original,  various  kinds  of 20,  326 

general  nature  of 326-332 

supplemental  bill 20,  826,  832,  885-891,  905 
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supplemental  bill,  general  nature  of      ....  332-344 

frame  of  supplemental  bill 343-345 

bill  in  nature  of  a  supplemental  bill,  what  it  is  .    .    .  345,  346 

when  proper 346-^52,  885-S88,  905 

when  not  necessary ,...'...  351,  352 

frame  of  such  a  bill 353 

bill  of  revivor 20,354 

general  nature  of 20,  354 

origin  of 355 

when  necessary  and  proper ....  354,  354  a,  363-366 

when  not 354^65 

parties  to  bill  of  revivor  ....     178, 179,  210-214,  354-370 

in  cases  of  bills  of  interpleader 362 

in  cases  of  cross  bills 363 

• 

when  a  revivor  may  be  in  part 367 

no  revivor  for  costs 371 

when  defendant  may  revive 370-374 

frame  of  bill  of  revivor * .    .      374,  375 

bill  in  nature  of  a  bill  of  revivor 377,  384 

distinction  between  this  and  a  bill  of  revivor .     .  375-384 
how,  and  by  whom  to  be  brought     ....      386,  387 

frame  of  the  bill 386 

bill  of  revivor  and  supplement,  what 29,  387 

when  proper 387 

doss  bill 21,  389-402 

nature  of 389-402 

when  proper 388-395 

against  plaintiff 390-394 

between  co-defendants 392 

at  what  time  brought 391-397 

when  cross  bill  may  be  for  relief  as  weU  as  discovery  .    398 

when  it  need  not  show  any  equity 398-400 

whether  a  cross  bill  may  be  in  a  different  court  .    .    400 

frame  of  a  cross  bill 401 

origin  of  a  cross  bill 402 

bill  of  review 21,403 

nature  of 403-405 

two  sorts 404 

for  errors  of  law 405-412 

upon  new  discovered  evidence 412-419 

when  and  how  brought 406-412 

when  decree  must  be  complied  with 406 

for  error  of  law,  when  to  be  brought      ....  408-412 

by  what  persons 409 

within  what  time  brought  .     .    .    .  ' 410 

errors  of  form,  whether  subjects  of  review      .    .  411,  419 
when  allowed  or  not  .••.•••...  410-420 
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for  what  new  evidence 412-410 

after  decree 415 

after  affirmance  in  parliament 418 

not  matter  of  right 417-420 

within  what  time 418-421 

frame  of  bill  of  review 420 

bill  in  nature  of  bill  of  review,  what 421 

when  proper     .....' 420-425 

frame  of  the  bill 425 

bill  to  impeach  decree  for  fraud 21,  426 

when  proper 426-429 

frame  of 428 

whether  decree  must  be  signed  and  enrolled  .      790,  note 
bill  to  carry  decree  into  execution      .    .    .     .21,  429-432,  641 

of  inferior  court 431 

bill  to  carry  decree  into  execution,  or  to  vary  decree     .     .    429 

frame  of 432 

amendment  of,  when  and  how  allowed  331,  332,  614,  882- 

894 

amendment  of  what  matters    .  ' 882-894 

when  amendment  not  allowed 882-894 

effect  of  amendment  as  to  third  persons     ....    904 

bill  to  perpetuate  testimony 299,  300,  301 

frame  of       300-306 

bill  to  take  testimony  de  bene  esse 299,  307,  308 

frame  of 309,310 

(5ee  Affidavit;  Allegations  in  Bill;  Certainty  in  Bills; 
Cross  Bill;  Discovery;  Dismissal  of  Bill;  Form  of  Bill; 
Information;  Interpleader;  Interrogatories;  Multifari- 
ousness; Perpetuation  of  Testimony;  Prayer  of  Bill; 
Prayer  of  Process;  Review;  Revivor;  Scandal;  Supple- 
mental Bill;  Testimony.) 

BONDS,  LOST,  bill  to  recover  on 313 

affidavits  of  loss,  when  necessary 313 

BOUNDARIES,  usuaUy  triable  at  law 337-340 


C. 

CANON  LAW, 

rules  of,  often  adopted  in  equity    .     .    14,  878,  880-882,  889 
(See  CrviL  Law.) 
CAUSE, 

when  set  down  for  hearing  on  bill  and  answer       .     .     .    455 

CERTAINTY  IN  BILLS 23-26,  28,  240,  252-256 

how  facts  should  be  stated 27-30,252 

general  charge,  when  sufficient 35-38 
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CERTAINTY  IN  BILLS  ^continued. 

different  kinds  of 240 

title  of  plaintiff 240-248,  264,  200 

title  of  defendant 255-257  a 

what  is  sufficient,  or  not 28,  82,  85-d9,  249-265 

what  is  uncertainty,  or  not 242-255,  255-257  a 

parties,  how  described 25-28,230^239 

charge  of  fraud,  ham  stated 251-254 

charge  of  notice,  how  stated 263 

in  plea 814 

when  plea  too  vagae 814 

want  of  9  how  taken  advantage  of   .    242,  256-257  a,  528-^1 

when  by  demurrer 528-531 

how  and  when  want  of  certainty  cored 528-531 

in  answer 851-860,807-874 

(See  Bill  in  Equity.) 

CERTIORARI,  BILL  OF,  what 17-20,  298 

when  used 298 

frame  of 298 

CESTUI  QUE  TRUST, 

when  a  proper  party  or  not     ....   207-214  a 

in  case  of  mortgages 192-194 

(See  Fartiss.) 

CHANCERY,  JURISDICTION  OF, 

general  description  of 472-477 

acts  in  personam 489 

not  limited  by  locality 487,  490 

what  subjects  not  witiiin 466-485 

(See  Jurisdiction.) 

CHARGE  IN  BILL, 

when  general,  is  sufficieniTor  not   .    .   27-80,  35-38,  249-255 
when  answer  must  be  special  to  general  oharge     .    .     •    856 

CHARGING  PART  OF  BILL,  what 31-84 

how  charges  should  be  stated 31-34 

^uity  should  be  in  the  stating  part,  and  not  merely  in 

the  charging  part 32-34 

general  charge,  when  sufficient 27-30,  35-39 

common  form  of 81 

special  charge  of  combination,  when  necessary     ...      29 
(See  Bill  in  Equity.) 

CHARITT,  who  sues  in  cases  of 8,  9,  49,  50,  69 

bills  for,  construed  indulgently 8,  40 

(See  Attorney  General.) 

CHILDREN,  when  they  may  revive  suit  for  settlement  after  death  of 

a  mother 328,  613 

(See  Infants.) 
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CITIZENSHIP  OP  PARTIES, 

when  a  neoessaiy  allegation  in  suit  in  U.  S.  Circuit  Court 

.     26, 492 
application  of  this  rule  to  corporations     ....       26,  note 

CIVIL  LAW,  pleadings  in  equity  derived  from    .     .  650,  677,  707,  878,  881 

protestation  in  answer  borrowed  from 872 

CLASS  OF  PERSONS,  when  a  suit  a  whole  class,  who  are  proper 

parties 105,  207,  207  a,  207  b 

(See  Parties.) 

CLUB,  when  some  may  be  sued  for  all  the  members  of  a 116 

(See  Parties.) 
COLLEGE,  VISITOR  OF,  plea  that  he  has  exclusive  jurisdiction  of 

the  matter  good 718 

COLLUSION  BY  DEBTORS 177-179 

who  parties  to  bills  for 177-179 

COMBINATION  AND  CONFEDERACY, 

charge  of  in  bill 29-31,  856 

special  charge  of 29-31,  856 

common  form  of 29 

general  charge  requires  no  answer 578,  856 

special  charge  requires  an  answer 856 

combination,  criminal,  if  charged,  need  not  be  answered  .    578 
(See  Bill  in  Equity.) 

COMMISSION,  bill  for,  to  take  testimony 300 

to  perpetuate  testimony 299-308 

to  take  testimony  de  bene  esse 306-310 

COMMITTEE  OF  IDIOTS  AND  LUNATICS, 

when  he  may  sue 64 

when  he  may  defend 70 

answer  by 784 

(See  Idiots  and  Lunatics.) 

COMMON  RECOVERY,  plea  of 779 

when  a  good  bar  or  not 779 

COMMONERS,  when  some  may  sue  for  all      .......    120-124,  285 

when  some  may  be  sued  for  all 116-224,  285 

COMPLAINANTS.     (See  Plaintiff  ;  Parties.) 

COMPOSITION  OF  FELONY,  demurrer  to  a  discovery  of  ....    591 

CONFEDERACY 28-31,  856 

criminal  charge  not  to  be  answered 578 

general  charge  of 29-31,  856 

form  of 29 

special  charge  of 29-31 

general  charge  requires  no  answer 856 

special  charge  requires  answer 856 

(See  Combination.) 

CONFESSIONS,  when,  in  order  to  be  evidence,  to  be  charged  in  the 

bill 263,264,266  a 

46 
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CONFESSIONS  AND  ADMISSIONS, 

of  defendant  to  witnesses,  hofw  to  be  charged  in  a  bill    263,  265  a 

CONFIDENCE,  PROFESSIONAL,  an  objection  to  bill    ....  57&-603 

when  objection  taken  by  demmrer 579-603 

when  by  plea 509 

(See  PRIVILEGXD  COMMUinCATIOMS.) 

CONFOUNDING  DISTINCT  MATTERS  in  bill .    .    •    .    .     .  271-279 

CONSTRUCTION  of  pleadings 452,  no/e 

CONTRACT,  whether  party  to,  not  in  interest,  should  join    .  76  a,  153,  154 

(See  Parties.) 

CONTRIBUTION  TO  CHARGE  OR  BURDEN, 

who  proper  parties  to  bill  for   .  122-125,  161-165, 173-178,  180, 

181,  203-207 
in  case  of  mortgages 186 

CONVERSATIONS,  when  in  order  to  be  evidence  to  be  charged  in  the 

bill 263,264,265  a 

CONVICTION  OF  OFFENCE,  how  pleaded 723,729 

COPYRIGHT,   VIOLATIOlJ  OF, 

suit  for,  against  distinct  persons,  is  mnltifarions .    .    276-278  a 

CORPORATION, 

prayer  of  process  against 44^6 

sait  by 50,  55 

suit  against 44,  45>  7(^ 

when  a  necessary  party  in  sait  against  members  .    .     142,  note 
when  bill  is  multifarious  in  suit  against  officers  or  mem- 
bers   271  a,  note,  279,  nofr 

suit  by  foreign 55 

foreign,  not  subject  to  compulsory  process 80,  note 

officers  of,  when  proper  parties ,    .    235 

yoluntary  association  cannot  sue  as 497 

Freemasons'  Society  cannot  sue  as 497 

(See  Citizenship  ;  Pasties.) 

COSTS,  no  revivor  in  general  for 360-371 

exception  to  rule 871 

COUNCIL,  PRIVY,  jurisdiction  in  poMcal  cases 466-472 

COUNSEL,  signature  of,  to  bill 47,48 

signature  to  answer 876 

signature  to  demurrer 461 

not  bound  to  discover  professional  confidence  ....  599,  603 
exceptions  to  rule 601-603 

COUNTY  PALATINE,  demurrer,  because  suit  belongs  to     ....    487 

plea  for  like  cause     » 714 

COURTS  OF  EQUITY,  general  jurisdiction  of 472,478 

act  in  personam 489 

not  limited  by  locality 487-401 

(See  Jurisdiction.) 
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COVERTURE,  PLEA  OP,  of  plaintifE 722,  725 

of  defendant 733 

(See  Married  Woxbn.) 

CREDITORS,  when  proper  and  necessary  parties 01> 

when  suit  by  a  few  in  behalf  of  all  .    .    .    .  99-102,  213-218 
when  a  mortgagee  may  sue  in  behalf  of  all  creditors    .    .    101 

when  creditor  may  sue  for  himself  alone 99-102 

in  case  of  deed  of  trust  and  for  payment  of  creditors,  who 

proper  parties 101-101,  213-218,  221,  fU)/<? 

who  may  revire  on  creditors'  biD 395 

when  they  may  sue  debtors  of  estate  or  not    ....  177,  614 

when  they  must  sue  trustees  of  debtor 614,  615 

when  they  may  sue  legatees  or  not 617 

when  creditors  by  different  judgments  may  join  in  one 
biU 162,583-639 

{See  Parties.) 

CRIMINAL  MATTERS, 

bill  of  discovery  does  not  lie  in  aid  o^    .    .    •    .   521,  577,  689 

nor  to  compel  discovery  of  criminal  matters    .    .    663,  692 

demurrer  to  discovery  of      647,  663,  675-678,  690-696,  607,  608 

plea  to  discovery  of 1    .    823 

answer  may  object  to  discovery  of 846 

(^See  Demurrer;  Plea.) 

CROSS  BILL,  what  is 389 

origin  of 402 

when  necessary  or  proper 389-397 

for  relief 389-897 

for  discovery 390 

between  defendants 391,  391  a 

a  mode  of  defence 393,  399 

adding  new  parties  by 399,  note 

how  affected  by  dismissal  of  bill 399,  note 

not  necessary  now  in  same  cases,  where  formerly  required     394 

at  what  time  to  be  brought 395 

what  relief  proper  on 897 

equitable  relief  only  on 398 

bill  of  revivor  in  case  of 863 

in  cases  for  specific  performance 294,  397 

in  what  court  to  be  brought 4(M> 

frame  of  biU 398,401 

in  cases  of  relief 398 

in  cases  of  discovery 398,  401 

demurrer  td 628-634  a 

plea  to 832 

answer  to 345 

(See  Bill  in  Equity  ;  Demurrer  ;  Plea.) 
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CBOWN,  SUITS  by  or  against  the 

who  sues  for  the  crown 8,  9,  49,  50,  69 

when  Attorney  General  a  party  suing     .     .     .  8,  9,  49,  50,  69 

when  Attorney  Greneral  a  proper  defendant .     .  .     7,  8,  9,  222 

in  case  of  charities 8,  9,  49,  50,  69 

(^See  Attoritet  Genekal.) 

D. 

DAMAGES  STIPULATED,  biU  of  discovery  Ues  to  aid 590 

DEATH  OF  PARTY,  effect  of 829,  356 

of  plaintiff 329,354,362 

of  defendant 354 

of  feme  covert 361 

of  husband 347,361 

of  administrator  or  executor      ....      360,  382 

abatement  of  suit  by 829,  354,  355 

when  suit  survives  or  not 354-358 

death  of  the  plaintiff 356-360 

effect  of,  after  decree 362 

(^See  Abatement;  Paaties;  Bevivo^.) 

DEBTORS,  when  proper  parties  to  bUls 178.  227,  262,  514 

when  not  ....    ^ 178,  227,  262,  514 

in  cases  of  collusion 178,  227,  262,  514 

in  cases  of  fraudulent  conveyances 233,  note 

when  they  may  demur  to  bill  for  want  of  privity      .     .     .    513 

(^See  Parties.) 

DE  BENE  ESSE,  bill  for  examination  of  witnesses 

nature  of 807,308 

when  proper  or  not 281,  307-309 

frame  of  bill 281,307-309 

affidavit  necessary  to 309 

{See  Bill  in  Equity;  Testimony.) 

DECREE,  when  it  binds  absent  parties,  or  not    .     .  81-01,  94,  97,  105,  106 
frame  or  prayer  for,  how  it  affects  making  parties  .    126-131,  137 

138,  214,  214  a,  225 

when  it  binds  remainder-men 144-148,  161 

when  lessees  bound 151 

fraud  in,  bill  for 426-428,794 

fraud  in,  how  pleaded 789-794 

former  decree,  when  a  bar  or  not^ 789-794 

of  dismissal,  when  a  bar  or  not 793 

bill  of  revivor,  after  decree      .     .     .     .    ^ 366-373 

when  made  for  plaintiff,  according  to  facts  set  up  in  defence 

394,  note 

biD  in  the  nature  of  revivor,  after  decree 385,  386 

bill  of  review  of 403-408,634-638 
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bill  in  nature  of  bill  of  review 821-426 

bill  impeaching  for  fraud 426,  427,  689,  796 

bill  to  execute  decree /    *    *  ^^'  ^^'  ^^ 

demurrer  to  bill  of  review 634 

plea  to  bill  of  review 833-886 

decree  of  another  court 429-488,  641 

I  bill  to  suspend,  decree 640-644 

(See  Bill  ik  Eqihtt;  Demubrer;  Enrolment;  Error  in  Dborke; 
Fraud  in  Dborsb;  Jurisdiction;  Flea;  Bbyibw.) 

DEEDS,  how  reierred  to  in  bill      .    •    • 265 

when  reference  proper 241,  265,  862 

reference  to,  in  answer,  effect  of 852,  858-862 

how  reference  to,  should  be  made 852,  853,  859 

when  reference  to,  in  answer,  makes  them  part  of  answer  858-862 

(See  Answer.) 

DEFECTS  IN  PLEADINGS,  nonjoinder  of  parties     .     .     .  235,  237,  245 

of  parties,  how  cured  ....  221,  236 
of  parties,  how  insisted  on  .  75,  236,  288 
misjoinder  of  parties  .  .  .  237,271-286 
how  and  when  biU  amended  .  .*  .  .  332 
in  what  manner  amendable  .  .  332,  333 
in  plea,  when  and  how  amended.     .     .    701 

in  answer 852-866 

DEFENCE,  modes  of 434-436 

by  demurrer 436,  439-465 

by  plea 436,  647-702 

by  answer 436,  845-849 

by  disclaimer  .     •     •     •   , 436,838-844 

what  mode  proper  in  certun  cases 436,  438-448 

to  different  parts  of  bill 488,  439 

by  demurrer  to  relief 466-546 

to  discovery 545-611 

bypleatoreUef 702-«16 

to  discovery 816-826 

by  answer  to  relief 845-848 

by  answer  to  discovery 845-848 

what  must  be  taken  by  demurrer      483-440,  487,  488,  605-609, 

647 

matters  of  form 528,  532 

want  of  formal  parties 542 

that  another  court  of  equity  has  jurisdiction ....    488 

multifariousness 271,  284  a,  537-541 

want  of  interest  of  defendant 569,  570 

matters  of  abatement,  how  and  when  available  in  defence     708 

matters  in  bar  to  relief 748-816 

matters  in  bar  to  discovery  . 817-826 

(See  Flea.) 
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DEFENDANTS  in  biU 

description  of •    • 29 

how  named  in  process     .    .    .    • 44r-46 

none,  except  those  against  whom  proeesaas  prayed  ...      44 

who  may  be  sued  as 67-71 

infants 67*71 

femes  corert 67-72 

idiots  and  lunatics 67-71 

eorporations .      70 

Attorney  and  Solicitor  General  when    ......  69,  222 

persons  non  compotes 70 

aliens  •    •    •    •     » 51-56 

proper  parties,  who  are 26,  44 

exceptions 75-138 

nonjoinder  of 75,76,235-239 

misjoinder  of 237,271-286 

want  of  interest  in 519-521,  570 

not  compellable  to  discover  their  own  title  .     .     .    547,  572-575 
may  examine  plaintiff  as  to  matters  which  tend  to  destroy 

latter's  case 572,  note 

nor  to  discover  facts  leading  to  forfeitures  or  penalties  on 

criminal  accusations 553,  575-580,  591^596 

exceptions  to  the  rule 58^-598 

by  contract  or  waiver 589 

by  stipulated  damages 590 

by  lapse  of  time 598 

by  acts  of  moral  turpitude  merely 596 

plea  of  purchase  for  valuable  consideration      ....  805-810 

plea  of  title  of  defendant 811 

(See  Answer;  Defence;  Parties;  Plea.) 
DELIVERY  OF  DEEDS,  bUl  for,  when  affidavit  required  to    ...    477 

DEMURRER,  nature  of 436-447,  455 

when  a  proper  mode  of  defence     ....      438-454,  603-607 
when  objections  should  be  taken  by  .  284  a,  453,  488,  526-529, 

541,  542,  603-610,  647-650 

to  bill  for  relief 438,439,447 

to  bill  for  discovery 436-442,  605,  606 

may  be  to  the  whole  bill 442 

or  to  part 439-447 

when  too  general 443 

when  several  defendants 445 

causes  of,  what  are  proper 447,  456 

matter  apparent  on  bill 449 

stated  by  pretence  in  bill 450 

what  it  admits 452 

for  defects  of  substance 453 

for  defects  of  form 454,  505,  note 
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for  defect  of  form  most  be  taken  by 453,  528 

•general,  what 455 

special,  what 455 

speaking,  what 448 

bad  in  part,  bad  in  whole 443,  602 

in  nature  of  a  plea  in  abatement  sometimes 456 

always  in  form  in  bar  of  suit 456 

applicable  to  bills  only 457 

not  applicable  to  pleas  or  answers 456 

when  demurrer  lies  to  whole  bill  if  for  discoveiy  and 

reUef 312,  441,  751,  note 

when  demurrer  overruled  by  answer 688 

frame  of  demurrer 457-466 

must  specify  parts  of  bill,  to  which  it  goes   .     .     .  457-459 
when  too  extensive,  ^Eect  of  .    «    .    .      443,  458-466,  692 

how  defect  cured 459-460 

overruling,  effect  of 460 

second  demurrer  not  allowed 460 

to  be  signed  by  cocmsel 461 

when  demurrer  alone  not  sufficient  on  time  allowed  to 

plead 461,  462,  505,  note 

causes  assigned  on  record,  effect  of  overruling     ....    464 

causes  assigned  ore  tenus 464 

to  bill  for  relief 466 

to  original  bill  for  relief 466-545 

(1)  to  jurisdiction 466-493  * 

that  subject  not  cognizable  in  any  municipal  court  .     .  466-472 

that  subject  is  political 466-472 

that  subject  is  not  within  the  jurisdiction  of  a  court  of 

equity 467,472-485 

that  the  remedy  is  at  law 472-480 

that  the  defence  is  at  law 481,482 

that  no  remedy  at  law  or  in  equity 483-485 

that  some  other  court  of  equity  has  jurisdiction  .     .     .  486-489 

County  Palatine 487 

Court  of  Great  Session  of  Wales 487 

Courts  of  Universities 487 

Courts  of  London 487 

Courts  of  Cinque  Forts 487 

on  account  of  locality  of  suit 487 

objection  must  be  taken  by  plea  or  answer      .     .  488 

that  same  other  court  possesses  jurisdiction      ....  490-493 

ecclesiastical  court 490, 491 

that  exclusive  jurisdiction  belongs  to  State  Courts  in 
America 492 

(2)  to  the  person 493 

that  plaintiff  is  disabled  to  sue 494,  495 
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that  plaintiff  has  not  the  character  in  which  he  sues  .  493 
suit  by  infant,  idiot,  lunatic,  feme  covert      ....    494 

suit  by  bankrupt 495 

that  plaintiff  is  not  administrator  or  executor  .  .  .  496 
that  plaintiffs  are  not  a  corporation     ......    497 

that  plaintiff  is  a  fictitious  person 498 

(fi)  to  substance  of  bill 499>S26 

value  in  controyersy 500-503 

want  of  title  in  plaintiff 503-508 

want  of  equity  in  plaintiff 505 

want  of  interest  in  plaintiff 509 

title  of  plaintiff  stated  in  the  alternative  ....  516 
litigated  or  doubtful  title  of  plaintiff  ....      511,  512 

want  of  privity  in  parties •     .  513-519 

want  of  interest  in  defendant 51^-521 

that  bill  is  to  enforce  penalty  or  forfeiture     .     .     .    52-526 

(4)  to  frame  and  form  of  bill 527 

defects  of  form 528,642 

when  and  how  objection  taken 454,  528 

want  of  certainty 242,  255,  529 

multifariousness 530-541 

lor  midtifariousness 530-540 

what  is,  or  not,  multifariousness  .  .  530-541,  609,  610 
for  joinder  of  distinct  defendants  ....  530-541,  610 
for  joinder  of  distinct  causes  of  suit     .    .     .    530-^1,  610 

for  want  of  proper  parties 505,  noie,  540-545 

for  misjoinder  of  parties 505,  note,  540-545 

for  irregularity  in  frame  of 642-647 

demurrers  to  bills  of  discovery 545-611 

to  bills  of  discovery  in  aid  of  an  action     ....  545-561 
defendant  may  demur  to  relief  and  answer  to  dis- 
covery      812,  646 

'  ,  to  relief,  when  a  good  bar  to  discovery     .    .  312,  545,  547 

to  discovery,  when  not  a  bar  to  relief 545 

to  particular  discoveries^ 547,  607-609 

because  the  discovery  will  subject  defendant  to  for- 
feitures and  penalties 547-554,  575-588 

or  to  pains  and  punishments 547-596,  607-609 

exceptions  to  the  rule 589-598 

that  discovery  is  immaterial  ...      ...    546,  564-570 

that  discovery  is  of  defendant's  and  not  of  plaintiff's 

title 474,  546,  572 

that  subject  is  not  of  municipal  cognizance   .     .     .  549,  551 

that  plaintiff  is  under  disability  to  sue 549 

that  plaintiff  has  not  the  character  he  assumes  .     .     .    549 

that  plaintiff  has  no  interest 549 

that  plaintiff  has  no  right  to  discovery 549 
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that  defendant  haa  no  interest 549,  569 

that  suit  is  i;iot  of  a  civil  nature 553 

that  suit  18  an  information,  or  indictment,  or  quo  war- 
ranto, or  prohibition,  or  mandamus       .....    553 

that  the  suit  is  before  arbitrators *  554 

that  the  court,  where  the  suit* is  depending,  can  give 

discovery 555 

that  the  discovery  would  be  in  aid  of  a  suit  against 

public  policy 556,  557 

that  the  action,  in  aid  of  which  discovery  is  sought,  is 

not  maintainable 558 

effect  of  doubt  in  this  respect 562 

that  the  state  of  the  pleadings  does  not  justify  a  discovery  559 
that  no  action  is  commenced  or  is  averred  to  be  about 

to  be  conunenoed 552,  560 

to  discovery  in  aid  of  defence,  ^hen  allowable  or  not  563,  564 
whether  in  aid  of  a  suit  in  a  foreign  court  53,  note,  311,  552 
that  bill  is  by  or  against  persons  not  parties  to  the  suit 

at  law 569 

for  want  of  privity  of  defendant 571 

that  bill  seeks  discovery  of  professional  confidence .  599-603 

that  defendant  has  equal  equity 603-605 

that  defendant  is  a  purchaser  for  a  valuable  considei*a- 

tjon 603-605 

in  what  cases  demurrer  to  discovery  is  the  proper  mode 

of  defence  .     .     .    434-439,  488,  005,  606,  608,  609,  647 

what  is  not  matter  of  demurrer 610 

want  of  parties  is  not  matter  of  demurrer  to  discovery    610 

demurrer  to  bills  not  original 611-647 

to  supplemental  bills  and  bills  in  nature  of  .     .     .  611-617 

that  plaintiff  has  no  right  to  the  biU 611-614 

that  no  case  is  made  for  a  supplemental  bill .     .    .  \    614 

that  no  new  facts  are  shown 615 

that  the  facts  are  proper  for  an  amendment  .    615,  644-647 

that  the  bill  is  not  properly  supplemental      ....    616 

to  bill  of  revivor,  and  bills  in  nature  of  revivor  617-625,  829 

that  no  ground  for  revivor  is  shown  ....  617,  830 

barred  by  statute  of  limitations 831 

that  no  privity  is  shown 618,  619 

for  want  of  interest 620,  621 

for  defect  in  frame  of  the  bill  .  .  .  .  622,  625,  829 
that  defendant  has  answered  the  bill  of  discovery  623 
when  want  of  parties  an  objection  or  not    .     .  614^  830 

plea  of  statute  of  limitations  to  revivor 831 

to  bill  of  revivor  and  supplement  627 

to  cross  bill 628-634 

that  it  is  not  properly  a  cross  bill    • 628-634 


780 

■ 

DEMURRER  —  continued. 

ihat  it  is  broogfat  contrary  to  the  practice  of  the  court     632 

to  bill  of  reriew  and  bill  in  nature  of 634 

that  bill  is  not  brought  within  limitation  of  statute  635 

that  the  new  matter  is  not  relevant 636 

that  it  is  brought  contrary  to  the  course  of  the 

court 688-647 

to  bin  to  impeach  decree  for  fraud 639,  645 

to  bill  to  suspend  or  avoid  decree 640-644 

to  bill  to  execute  decree 641 

{See  Paiktues.) 

DEPOSITIONS 299-310 

(See  Bill  in  Equitt.) 

DEVISEE,  when  a  proper  party 160 

in  cases  of  trusts 171 

in  cases  of  covenants  and  bonds 174-177 

in  cases  of  mortgages 175, 182-205 

in  cases  of  charges  on  real  estate 87, 174-177,  180 

in  cases  of  contracts  for  purchase  of  real  estate    ....    177 

in  cases  of  bills  for  specific  performance 177 

in  cases  of  bill  by  devisee  to  prove  will,  who  are  parties   87, 181 

DEVISE   OF  LAND,  fraud  in  will,  not  cognizable  in  equity  474,  786,  787 

DILATORY  PLEAS,  what  are  in  equity 706-709 

borrowed  from  civil  law 650,  707 

DISABILITY  OF  PARTIES, 

of  plaintiff 51-67 

of  defendant 67-71 

(See  Bill  m  Equity;  Pabtibs;  Plxa.) 

DISCLAIMER,  nature  of 838-845 

plea  of,  when  proper  or  not 838-841 

may  be  to  whole  or  part  of  a  bill 838-841 

plaintiff,  when  entitled  to  an  answer,  notwithstanding .     .     840 
when  costs  allowed  on  or  not 842,  843 

DISCOVERY,  BILL  OF,  nature  of 311 

never  prays  relief 312 

proper  prayer  of 313-316 

frame  of  bill 317-325 

should  not  waive  answer  under  oath 548,  note 

title  of  plaintiff 318,  320 

interest  in  subject-matter 319 

certainty  in  bill 320,  321 

proper  case  to  be  shown  in  bill 320,  321 

in  aid  of  some  suit 820,  321 

in  what  suit  allowed 322 

interest  of  defendant,  how  stated  in 323 

privity  of  title  . 824 

whether  in  aid  of  a  foreign  suit    ....      53,  note,  311,  552 
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DISCOVERY,  BILL  OF -^  continued. 

deaeription  of  sabject-matteTS  in •    .      823,  324 

when  a  mere  fishing  bill  .•...••••...    325 

demurrer  to  discovery 545-611 

demurrer  to,  when  proper  .    .  435-430,  488,  493,  545,  548,  550, 

605-411 
which  will  subject  party  to  penalty,  or  forfeiture,  or  pun- 
ishment for  crime,  not  allowed 575-^588 

privileged  communications,  tfiscoyeiy  of,  not  allowed    .  599-603 
how  far  a  party  may  waive  objection  to  discovery  of 

criminal  matters  by  agreement 521,  577,  589 

when  and  how  objection  to,  should  be  taken  488,  489,  604€i  -607 
parties  to  biUs  of  discovery,  who  are  proper  or  not  .      569,  610 

pleas  to  discovery 816-826 

want  of  parties  no  objection  to 610,  745,  746 

what  discovery  defendant  is  or  is  not  bound  to  give  as  to 

title 671-578,856-860 

of  deeds  and  documents,  what  plaintiff  entitled  to  .    .  856-860 

what  not 858 

effect  of  reference  to  in  answer 856-860 

power  of  the  court  when  the  discovery  is  vexatious  .     856,  note 
what  order  should  be  passed  after  discovery  obtained    .     .    311 

the  proper  office  of 319 

(See  Answer;  Bill  in  Equity;  Dehubrer;  Plea.) 

DISMISSAL  OF  BILL,  general  effect  of 456,  457,  798 

for  matters  of  form 456,  457 

without  prejudice,  effect  of 456,  457,  793 

effect  of,  on  cross  bill 399,  note 

decree  of,  when  a  bar  or  not *  .  456,^457,  793 

DISTRIBUTEES,  when  aU  should  be  parties 89-91,  105,  204 

when  one  may  sue  alone 89-91, 105 

DISTRINGAS,  writ  of,  proper  process  against  corporation     ....      44 

DOCUMENTS,  production  of,  when  demandable 858 

{See  Deeds.) 

DOUBLE  ASPECT,  bill  with 254 

DOUBLE  FLEAS,  when  allowed  or  not 657 

allowed  in  discretion  of  the  oomt 657 

DUPLICITY,  in  plea 653-657 

demurrer  for 653-657 

(See  Flea.) 


E. 

ECCLESIASTICAL  COURTS, 

exclusive  jurisdiction  in  cases  of  will  of  personalty  .      490,  786 
objection  when  to  be  taken  by  demurrer 488 
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ECCLESIASTICAL  COURTS  —  continued. 

objection  when  to  be  taken  by  plea   .    •  489-495,  716-720,  788 

ENROLMENT  OF  DECREE,  what  is 403,421 

necessary  to  bill  of  review 403 

necessary  for  plea  of  a  former  decree 790 

ERROR  IN  DECREE,  when  subject  of  bill  of  review     ....  404-410 
when  subject  of  biU  in  the  natore  of  biU  of  review       .  421-424 

ERRORS  EXCEPTED,  in  account  stated,  when  not  sufficient  to  pre- 
vent the  plea  in  bar  of  the  account 803 

EXAMINATION  OF  wd'NESSES 299-309 

{See  Bill  in  Equity.) 

EXCEPTION  (Ezceptio),  in  Civil  Law,  what 650,  707 

peremptory  . 707 

dilatory / 707 

EXCEPTIONS,  to  answer, 

when  and  how  taken 689,  860-867,  891 

when  exceptions  to  an  answer  accompanying  a  plea  admits 

its  validity     . 689,891 

{See  Answer.) 

EXCOMMUNICATION 61,722 

persons  excommunicated  cannot  sue 51,  722 

but  he  may  be  sued 732 

plea  of  excommunication  of  plaintiff 722 

EXECUTION  OF  DECREE,  bill  for 429,  430 

nature  of  bill  for 429,  430 

bill  of  revivor  added  to  bill  for 432 

supplemental  bill  added  to  bill  for 432 

*        demurrer  to  bill  for 441 

plea  to  bill  for • 437 

EXECUTOR  AND  ADMINISTRATOR, 

when  proper  parties  to  a  bill 170-179 

executor  de  son  tort  a  proper  party     .     .     .    171,  note,  178,  note 

foreign,  whether  they  may  sue  or  be  sued 179 

demurrer,  that  plaintiff  is  not 497 

plea,  that  plaintiff  is  not 722-729 

plea,  that  defendant  is  not 732 

{See  Administrator  and  Executor.) 

FELONY,  charge  of,  in  bill, 

demurrer  for 553,  591-597,  607-609 

plea  for 824 

FEME  COVERT, 

cannot  sue  alone  without  her  husband 61-64 

when  she  may  sue  her  husband 61,  63 
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FEME  COVERT —  continued. 

when  she  ihay  sue  by  procftetn  ami 61,68 

when  and  how  she  may  be  sued 66-72 

how  9he  defends  suit 66-72 

answer  of,  how  put  in 878 

(^See  Husband;  Married  Woman.) 

FEOFFMENT,  how  pleaded 253 

FICTITIOUS  PERSON,  that  plaintiff  is,  may  be  taken  by  motion     .    498 

FINE  AND  NON-CLAIM,  when  a  good  bar  or  not    ....       770-778 

FISHERY,  who  proper  and  necessary  parties  in  case  of  a  general  right 

of 125 

when  suit  in  behalf  of  or  against  all  in  right  of  ...     .  125 

when  numbers  engaged  in  a  common  fishing  adventure  168 

«         fishing  crew,  when  some  may  sue  in  behalf  of  all     ...  168 

FISHING  BILL,  what  is  a  mere  .     / 825 

FOREIGN  COURT,  pendency  of  suit  in,  whether  a  bar 741 

Judgment  of,  whether  a  bar 783 

whether  bill  of  discovery  lies  in  aid  of  a  suit  in       63,  note^  311, 

552 

FOREIGN  60  VERNMENT,  may  sue  generally 55 

cannot  be  sued 69  a 

discovery  by,  on  cross  bill    .     .  * 235,  note,  390 

FOREIGN  JUDGMENT,  when  a  bar  or  not 783 

FOREIGN  PROBATE,  when  conclusive  or  not 788 

FORFEITURES  AND  PENALTIES, 

bill  to  enforce  demurrable 521-526 

bill  of  discovery  of,  demurrable    ....      553,  554,  575-588 

*  plea  to  bill  of  discovery  of 824 

when  defendant  compellable  to  discover  and  answer  as  to 

588-591 

in  cases  of  contract  and  waiver 580,  589-591 

in  cases  of  stipulated  damages 590 

in  cases  of  waiver  of 680 

in  cases  of  penalties  and  forfeitures  expired 598 

FORM  OF  BILL,  defects  in,  how  and  when  insisted  on  .    .     .      454,  628 

demurrer  for 454,  527-530 

irregularity  in 528 

in  plea,  how  amended , .     .    701 

in  plea,  how  insisted  on 700,  701 

FORMER  ADJUDICATION,  how  far  a  bar 779-783 

when  presumption  arises  of  being  on  merits  .     .     .      793,  nole 

(See  Judgment.) 

FRAUD,  facts  constituting,  how  stated 251,  252 

bill  for,  when  dismissed 252,  note 

may  be  set  up  by  answer,  without  cross-bill    .    .     394  and  note 
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FRAUD  IN  DECREE,  biU  for 42* 

when  proper .*.••.      426, 427 

filed  without  leave  of  eoort 426 

what  decree  Is  fraadulent 426,  427 

demurrer  to  bill  for 639,  644 

when  pleaded 789-794 

in  obtaining  will  not  be  cognizable  in  equity  .     .  474,  786,  788 

in  probate  of  will 474,  78& 

in  account 802,  803 

FRAUDS  AND  PERJURIES,  plea  of  statute  of  ...     .      750,  761-769 

when  a  good  plea  or  not 750,  761-768 

proper  aTerments  in  plea 750,  761-768 

may  be  pleaded,  ore  tentis,  at  hearing,  in  some  cases      761,  note 
defence  of  statute  of,  when  available  by  demurrer    .      762,  note 
(See  Statuce  of  Fbauds.) 

FRAUDULENT  CONVEYANCE 

whether  debtor  a  necessary  party  in  suit  to  annul     .     ^3,*  note 

Q. 

GOVERNMENT,  suits  by  and  against 8,49,69 

when  a  proper  party 8,  69,  222 

(See  Foreign  Government.) 

GUARDIAN,  when  he  may  sue 58y  59 

when  he  may  defend 70 

ad  litem 57,70 

of  idiots  and  lunatics 64-66,  722,  725 

how  far  appointment  of,  local 59,  note 

(See  Idiots  and  Lunatics;  Infants;  Parties.)  # 

H. 

HEARING,  when  on  bill  and  answer 456 

HEIR  AT   LAW,  when  a  proper  party 160,  207  6,  note 

in  cases  of  trusts 171,  172 

in  cases  of  covenants  and  bonds    .......       173,  174 

in  cases  of  mortgages 175,  182-205 

in  cases  of  charges  in  the  realty 87,  175,  176,  180 

in  cases  of  contracts  for  purchase  of  real  estate     ....     177 
in  cases  of  bill  for  specific  performance  of  contract  .     .     .     177 

in  cases  of  probate  of  wills 87,  181 

-    (See  Legatees.) 

HUSBAND,  when  a  proper  party 61,  62,  71,  381 

may  sue  his  wife 62 

effect  on  suit,  when  out  of  jurisdiction  . 63 

death  of,  effect  on  suit  of  husband  and  wife 361 

HUSBAND  AND  WIFE,  when  and  how  to  answer 71 
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IDIOTS  AND  LUNATICS,  how  they  sue 64,  65,  722,  725 

sue  by  committee  or  guardian 64-66 

how  they  defend 70 

defend  by  committee  or  guardian 70 

when  objection  taken  by  demurrer  * 492 

when  by  plea 722 

plea  of  idiocy  of  plaintiff 722 

answer  of,  how  made 871 

(See  Lunatics.) 

IMMATERIALITY,  what  is 48,265-269 

demurrer  for,  in  bill 546,  564-568 

plea  of 822,  823  . 

IMPEACHING  DECREE,  bill  for '.    .    426 

nature  of 426 

when  it  lies 426-429 

demurrer  to 638,  644 

plea  to 836 

IMPERTINENCE,  what 48,266,863 

in  biU 48,  266-271 

reference  to  master  for 266-270 

in  answer 862,  888 

reference  to  master  for 862,  866 

at  What  time  made 864,  867 

what  waiver  of 866-870 

(See  Referencb  to  a  Mastbb;  Scandal.) 

INCUMBRANCER, 

when  a  proper  party  in  cases  of     ...     .     133,  158,  180,  181 
in  cases  of  prior  incumbrance  ....  146-150,  193,  203,  230 

in  cases  of  subsequent  incumbrance 193-195 

in  cases  of  successive  mortgages 181-187 

OB  bill  to  redeem  mortgage 181-180 

who  proper  parties  plaintiffs 182-187 

who  proper  parties  defendants 188,  189 

on  bill  to  foreclose 193-197 

who  proper  parties  plaintiffs 199-207 

who  as  defendants 193-198 

incumbrancers  pendente  lite,  when  proper  parties  ....     194 

whom  decree  in  case  of  mortgage  binds 193,  194 

(See  Mortgage;  Parties.) 

INDICTMENT,  bill  of  discovery  does  not  lie  in  aid  of 553 

INFANT,  how  he  must  sue 57,  722,  725 

must  sue  by  next  friend 57 

whether  by  guardian 58,  59 

how  sued 70 
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how  he  most  defend »    .    •     .    .      70 

when  a  necessary  party 70,  note 

when  entitled  to  day  after  majority  to  answer      .     .    .70,  note 

rights  of,  to  file  a  bill  of  review 414,  note 

when  objection  taken  by  demurrer 403 

plea  of  infancy, of  plaintiff 722,  725 

plea  of  infancy  of  defendant 732 

answer  of  infant,  how  made 871 

amendment  in  pleadings  of,  allowed 59,  801,  892 

{See  Next  Fbiend.) 

INFORMATION,  what  is 7,  8 

when  proper 7,  8,  49 

in  what  different  from  a  bill 9 

criminal,  bill  of  discovery  does  not  lie  in  aid  of   ...     .    553 
{See  Attorney  General;  Charity.) 

INFORMATION  AND  BELIEF,  sufficiency  of  allegations  upon,  in 

bill 241,  note 

effect  of  answer  upon 849  a,  note 

when  answer  to,  sufficient  or  not 853-856 

INHABITANTS,  when  some  may  sue  for  common  interest  of  all     .  112-115 

INJUNCTION,  special  prayer  for,  always  in  bill 41 

form  of  prayer  for 41,  42 

damages  upon  bill  for 42,  note 

INNS  OF  COURT,  who  have  jurisdiction  in  cases  of 717 

plea  to  bill  in  chs^ncery  of  such  exclusive  jurisdiction    .     .    716 

INSOLVENCY  AND  INSOLVENT,  who  parties  in  cases  of   .      157,169 

when  executor  or  administrator  is  insolvent 170 

plea  of  insolvency  of  plaintiff 722,  726 

plea  of  insolvency  of  defendant 722 

INSUFFICIENCY,  in  answer  what 864 

when  answer  insufficient 865 

when  exceptions  are  to  be  made  f  or 866 

reference  of  answer  when  made 867 

INSURERS,  distinct,  when  they  may  join  in  one  bill  for  discovery 

279,  286,  535-538 

INTEREST,  what  is  an  interest  in  respect  to  parties      .     .     135  a-139,  227 

remote  or  indirect 76,  137 

consequential 140, 226 

legal  or  equitable 137 

virtual  representation  of 76,  141-151 

conmion,  when  some  may  sue  for  all 97 

successive  parties  having  interests 159,  165 

in  remainder 142-148,  161 

contingent  interests -     .  143-146 

persons  having  prior  interests,  when  parties  or  not         146-151, 

215,  230 
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INTEREST  ^  ctmHnued. 

interest,  how  stated  in  bill 259-263 

joint  interest,  objection  for  want  of  .    .    .    ^    .    •    .  509-511 
when  allowed  under  prayer  for  general  relief  ....  42,  note 

INTERPLEADER,  bill  (rf,  what  it  is 18 

when  it  lies  or  not 291-298 

frame  of 291-297 

title  to  maintain,  how  stated 291-297 

must  show  perscms  in  esse  capable  to  interplead   ....    295 

phuntiff  must  claim  no  interest  in  subject  . 297 

when  bill  of  revivor  lies  in  case  of 362 

{See  Bill  in  Equity.) 

INTERROGATORIES,  borrowed  from  Civil  Law 89 

what  are  proper  or  not 35-39 

confined  to  matters  in  bill 36-38 

fonn  of 85 

general  charge  authorizes  special 36-38 

frame  of 265 

when  defendant  must  answer  upon  his  plea  being  overruled  697 
filed  by  defendant 572,  note 

IRREGULARITIES,  in  bill,  how  taken  advantage  of 528 

ISSUE,  what  matters  are  in  issue  or  not 36 

nothing  in  issue  except  in  matters  charged  in  bill  or 

answer 36 

when  a  cause  is  at  issue 885,  886 

J. 

JOINT  ADVENTURE,  when  some  may  sue  for  all 168 

in  case  of  prize  crew 98 

in  case  of  fishing  crew 168 

JOINT  BONDS,  who  parties  to  bill  on 169 

JOINT  CONTRACTORS,  when  proper  parties 159 

JOINT  CHARGES  AND  BURDENS,  who  parties  in  cases  of  93, 122-125, 

162-167,  205 

JOINT  INTERESTS,  who  proper  parties  in  cases  of  .     159-164,  201,  note 

JOINT  STOCKHOLDERS  AND  PROPRIETORS, 

when  some  may  sue  for  all 107-117,  128,  129 

JOINT  TENANTS  AND  JOINT  OWNERS,  when  proper  parties  169,  358 

JUDGMENT,  bill  to  set  aside 426-429,  790,  794 

plea  of  former  judgment,  when  good  or  not     ....  780-782 

foreign,  when  a  bar  or  not 788 

of  court  of  exclusive  jurisdiction 786 

fraud  in  obtaining .    .    .' 784 

47 
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JUDGMENT  CREDITOR,  is  not  deemed  a  pnrchaBer  for  a  valuable 

consideration 807  a 

JURISDICTION  OF  COURTS  OF  EQUITY, 

most  be  shown  in  bill 10,  34 

common  clause  in  bill M 

general  description  of 472-476 

when  equity  acts  in  personam 489 

not  bounded  by  locality 487 

what  subjects  not  within 467,  486 

when  remedy  at  law  is  adequate 473,  note 

how  limited  by  amount  in  controyersy   ....    500-502,  820 
{See  Demurber;  Plea.) 

K. 

KIN,  NEXT  OF,  when  proper  parties 90, 105 

when  some  may  sue  on  behalf  of  all 105 

when  want  of  title  as  next  of  kin  taken  by  demurrer    .     .     504 

{See  Parties.) 

KING,  who  sues  for  the  king 8,  49,  69 

when  Attorney  General  a  party  in  defence    .     .    7-10,  222 

when  Attorney  General  sues  for 5-9,  49 

{See  Attorney  General;  Charity.) 

L. 

LAPSE  OF  TIME,  when  a  bar  in  equity 503,  751,  813 

when  objection  taken  by  demurrer 503,  751 

when  it  may  be  pleaded 814 

{See  Limitations,  Statute  of.) 

LAW,  defence  of  adequate  remedy  at,  how  available 473,  note 

LEGATEES,  joint  legatees,  when  all  should  be  parties 89 

residuary,  when  all  to  be  parties 88-90, 104,  204 

when  they  may  be  dispensed  with  as  parties    .    89,  90,  104,  203 
when  some  may  sue  on  behalf  of  all  88,  89,  104,  204,  207  6,  note 

when  one  may  sue  alone 89, 104,  203,  205 

when  suable  by  creditors  or  not 515 

{See  Parties.) 

LESSEES,  when  proper  parties  or  not     .    .     .     .  • 151 

{See  Parties.) 

LETTER  MISSIVE,  in  case  of  Peers 44 

^  form  of 44  and  note 

LIBELLUS  ARTICULATUS,  of  Civil  Law 25, 39,  850 

like  interrogatory  part  of  bill 39,  850 

LIMITATIONS,   STATUTE  OF,  when  a  bar  in  equity 503 

when  objection  taken  by  demurrer    1     .    .      484,  503-506,  751 
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LIMITATIONS,   STATUTE  OT—conHnued. 

when  by  plea 760,760,812-816 

when  ore  tentu 847  a 

ayerments  in  plea 760-760 

when  by  answer 608,  761,  847 

when  a  good  bar  to  bill  of  revivor     .......  646,  830 

when  a  bar  to  bill  of  revivor 830,  831 

when  to  bill  of  review 410 

for  error  of  law 410 

for  error  of  fact 419 

(^See  Demurrer;  Lapse  of  Time;  Statute  of  Limitations.) 

LIS  PENDENS,  purchasers  buying  while  a  suit  is  pending  need  not  be 

made  parties 166,  361-362 

pendency  of  former  suit  when  a  good  plea 736-744 

pendency  of  suit  in  state  court  not  a  good  plea  to  suit  in 

United  States  court 741,  note 

(Stftf  Parties;  Pendency.) 

LOST  INSTRUMENT,  when  plea,  that  instrument  is  not  lost  is  good  313, 713 

LUNATICS,  how  they  must  sue 64-66,  722,  726 

sue  by  committee  or  guardian 64-66 

how  they  must  defend 70 

defend  by  committee  or  guardian 70 

plea  of  lunacy  of  plaintiff 726 

answer  of,  how  made •    •    .    .    .    871 

(^See  Idiots.) 


M. 

MANDAMUS,  bill  of  discovery  does  not  lie  in  aid  of 822,663 

MANSLAUGHTER,  plea  of  attainder  for 723,  729 

MARRIAGE,  effect  of,  on  a  suit  in  equity 329,  360 

marriage  of  plaintiff i    •     .   329,  861,  381 

marriage  of  defendant 354 

marriage  of  female  executor  or  administrator 360 

MARRIED  WOMAN,  cannot  sue  alone 61-64 

may  sue  her  husband 62-C4 

when  she  sues  by /?rocA«tn  czmt 61-63 

when  she  sues  with  her  husband 61-61 

when  she  may  sue  alone  or  not 61-64 

how  she  defends  and  answers  suit 71 

when  with  her  husband '.      71 

when  alone 71 

when  compelled  to  answer 71 

effect  on  suit  of,  by  death  of  husband 347 

effect  of  marriage  pendente  lite 364 

when  objection  taken  by  demurrer 494 
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MARRIED  WOMAN  —  c(mHfi«rf. 

answer  of,  how  made 87S 

{See  Feme  Covert;  Husbaxd.) 

MASTER  IN  CHANCERY 266 

reference  to,  of  bill 240,  266 

for  scandal 266-271 

for  impertinence 266-271 

reference  of  answer     .    » 865 

for  scandal 862 

for  impertinence * 863 

for  insufllciency •    864 

reference,  when  to  ascertain  Ferity  of  plea 700 

in  cases  of  a  plea  of  former  decree 700 

in  cases  of  the  pendency  of  another  suit      ....      700,  743 

MATERIALITY,  in  cases  of  relief 288 

of  disooyery 288 

MISJOINDER,  of  different  matters 271-286,530,541 

of  parties 236,  236  a,  271-286,  544 

of  parties  as  plaintiffs 270,286,508,510,544 

of  parties  as  defendants 271-279,  544 

whether  different  judgment  creditors  can  join  in  the  same 

bill 161,  fw/c,  284-287 

in  cases  of  nuisance 286  &,  note 

when  different  underwriters  may  join  in  the  same  biU  279, 

286  a,  537 

when  bill  demurrable  for 540-545 

of  plaintiffs,  when  decree  notwithstanding     224,  232,  238,  283, 

544 

of  parties,  how  and  when  taken  advantage  of  271, 279, 283,  285, 

540,544,669 
(^See  MuLTiFABiousKBSs;  Pabties.) 

MISPLEADING 691-698 

MORAL  TURPITUDE,  acts  of 593 

bill  of  discovery  lies  for %     .     .    .      594,  595 

MORTGAGE,  parties  to  bill  to  redeem 182-193 

who  proper  parties  plaintiffs 182-187 

who  proper  parties  defendants 188-193 

who  proper  parties  to  bills  to  foreclose 193-203 

who  parties  plaintifb 199-203 

who  parties  defendants 193-198 

when  personal  representative  a  party      .   175,  182-190,  194-202 
when  heir  or  devisee  .......  175,  185,  186, 194-203 

(See  Pabties.) 

MORTGAGEE,  when  a  proper  party  or  not 182-203 

I^ntiff 181-187 

defendant 188-193 

may  sue  on  behalf  of  himself  and  other  crediton      ...    101 
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MORTGAGEE  —  continued. 

first  mortgagee,  when  a  proper  party 103 

second  mortgagee,  when  a  proper  party      •    .    •  186, 191, 104 

on  a  bill  to  redeem 182-193 

on  a  bill  to  foreclose 103-203 

(^See  Pasties.) 

MORTGAGOR,  when  a  proper  party  or  not 182-203 

on  a  bill  to  redeem 182-189 

on  a  bill  to  foreclose 103-203 

MULTIFARIOUSNESS,  whai     .../...  271-286,  630,  540,  747 

how  objected  to 271-286 

by  uniting  improperly  distinct  matters  .     .      271-286,  580-540 

by  joining  improperly  several  defendants 271-278 

or  several  plaintiffs 270,  270  a 

by  joining  several  matters  against  distinct  defendants    271-280, 

530-540 

when  bill  not  multifarious 284-287,  581-538 

bill  when*  demurrable  for,  or  not 284,  530-540 

in  bilk  for  relief 530-540 

in  bills  for  discovery 610,  820 

in  bills  against  officers  and  members  of  corporations  271  a,  note^ 

270,  note 

plea  of  multifariousness 747 

when  and  how  taken  advantage 284  a,  580-540 

(^See  Bill  in  Equity;  Misjoindeb;  Pasties.) 

MULTIPLICITY  OF  SUITS 286-288 

by  splitting  up  one  cause  of  action 287-288 

when  objection  taken  by  demurrer    .    .    .      287-288,  530-541 

when  objection  taken  by  plea 746 

when  distinct  judgment  creditors  may  unite  in  one  suit 

162,  284-288,  535-538 
when  distinct  underwriters  may  unite  in  one  bill     .    286  a,  537 

N. 

N£  EXEAT  REGNO,  writ  of,  there  must  be  special  prayer  for  in  bill     43 

NEGATIVE  PLEA,  good 667,  673 

NEW  MATTER,  discovery  of 332,333,326-431 

NEXT  FRIEND,  of  married  woman,  when  he  may  sue     .    .    .    .     61,  63 

infant,  when  he  may  sue 57-61,  70 

powers  of  next  friend  to  infant 60,  note 

fraud  in  obtaining  consent  of,  to  a  will .    780 

{See  Infant.) 

NOMINAL  PARTIES,  when  dispensed  with 220,  541,  542 

NON-CLAIM  AND  FINE,  plea  of ,  when  good  or  not     •    .    .      772,777 
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NON  COMPOS, 

how  he  may  sue •    •    .     64r-67 

how  he  may  defend  suit 70 

{See  Idiots  akd  Lunatics.) 

NOTICE,  how  charged  in  biU 263 

how  denied  in  plea 805-809 

how  denied  in  answer      .......     806,  851,  854,  855 

effect  of,  on  purchasers 806-800 

in  a  plea  by  purchaser  should  be  denied  even  if  not 

charged  in  the  bill 806 

omission  of  an  averment  of  want  <s£,  when  aided  .  .  .  697 
to  agent,  affects  principal,  although  obtained  in  another 

transaction 808  and  note 

NUISANCE, 

joinder  of  plaintiffs  in  bill  to  restrain 286  d,  note 

{See  Pabties.) 

NUMEKOUSNESS  OF  PARTIES, 

when  it  dispenses  with  suing  all  parties      .    .    .     95-127,  216 

when  not 94,  95, 130-135 

{See  Pabties.) 

O. 

OATH,  when  bill  must  be  sworn  to 288,  813,  314 

though  oath  waived  in  bill,  the  defendant  may  answer 

under  oath 874,  note 

when  answer  must  be  sworn  to     ........  874-877 

effect  of  answer  upon  oath 849  a,  and  note 

answer  not  upon  oath 875  a 

ORE  TENUS,  DEMURRER 464 

when  proper 464 

effect  of 464 

ORIGINAL  BILLS,  what 17, 18 

what  not  .    ^ 16 

OUTLAWRY,  person  outlawed  cannot  sue 51,  722 

person  outlawed  may  be  sued 732 

plea  of  outlawry  of  plaintiff 722 

{See  Plea.) 

R 

PAIS,  MATTERS  IN,  PLEA  OF 794-813 

release 794--813 

stated  account 798-802 

award 803 

purchase  for  valuable  consideration 805-812 

lapse  of  time 313 
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PARISHIONERS,  when  some  may  be  sued  in  behalf  of  all   .    .    .      114  a 
when  some  may  be  sued  for  all .     121 

PAROL  AGREEMENT, 

when  statute  of  frauds  a  good  bar  to,  or  not    ....  761>768 

PAROL  TRUST,  when  statute  of  frauds  a  bar  to,  or  not  .    .     .     .  766-768 

PAROL  VARIATION,  in  bills  for  specific  performance    .     .    394  and  note 

PARTIES  TO  BILLS,  who  are 26,44 

plaintiffs,  how  described 26 

defendants,  how  described 26,  44 

citizenship  of,  averred 26 

who  are  proper  and  necessary  parties 72-225 

who  are  not  proper  or  necessary  parties 225-235 

general  rule  as  to  making  parties 72-78 

all  persons  in  interest  to  be  made  parties 72-78 

who  have  an  interest  in  the  sense  of  the  rule  ....  136-139 

who  not 225 

as  to  remote  interests 76,  77, 137 

objection  for  want  of,  when  and  how  taken     .     .  74  a,  77,  286, 

236  a,  237,  540-545 
forinisjoinder,  how  and  when  taken    237,  271, 278, 283, 540,  544 

as  to  indirect  interests 76, 137 

as  to  consequential  interests 140,  227 

as  to  representative  interests 140-150 

as  to  legal  and  equitable  interests 137 

absent  parties,  how  interests  guarded     .    •  78,  95-98,  105, 106 

exceptions  to  rule  as  to  parties 75-136 

exceptions  to  rule,  general  nature  of 75-78 

persons  out  of  jurisdiction,  when  they  need  not  be  .    .      78-90 

must  be,  if  their  interest  is  affected 81-88 

distinction  as  to  active  and  passive  parties 81-86 

exception,  when  no  decree  against  absent  parties  is  sought     86, 

87,  122,  129,  138,  139,  213,  214,  225 
exception  in  cases  of  joint  interests  and  some  absent        87-90, 

159-164 

exception  when  proper  parties  unknown 90-95 

when  no  proper  representative  in  existence   ...     90,  91 

when  a  virtual  representative  exists 140-151 

where  parties  numerous     .........  94-97,  217 

reasons  and  limitations  of  this  exception    ....  94-97, 126 

.    three  classes  under  this  exception 97 

when  a  few  may  sue  in  behalf  of  all 97-126 

in  cases  of  common  interest  or  right     97,  98-107,  124,  168,  285 

in  cases  of  a  common  fishing  adventure 168 

in  cases  of  voluntary  associations 97,  107-115,  134 

in  cases  of  distinct  interests,  and  all  cannot  be  joined  .     97,  98, 

120-126 
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PARTIES  TO  BILLS -^conHntted. 

in  cases  of  creditors  of  different  daases  under  a  deed  of 

trust,  only  one  class  need  be  joined 102 

when  a  suit  by  part  of  prize  crew  for  all 98 

when  by  some  creditors  for  all .     .    .     .     99-104, 157,  213-218 

when  by  some  legatees  for  all 88,  104,  203 

when  by  some  distributees  for  all 105 

when  by  some  associates  for  all  ....  107-115,  128,  129 
when  by  some  inhabitants  or  parishioners  for  all  .  .114,  285 
when  suit  may  be  against  some  for  all,  and  all  be  bound  .  115-126 

in  cases  of  joint  proprietors 117,  129 

of  assignees 82,  118,  134 

of  stockholders 119,  120 

of  tenants,  commoners,  &o.    ......  121,  123,  285 

of  tenants  and  rent-charges 122,  12S 

of  encumbrancers 133,  158, 180,  181 

when  parties  not  dispensed  with,  though  numerous  94,  95, 130- 

135 

in  cases  of  distinct  interests 129-135 

when  distinct  judgment  creditors  may  join  in  a  bill  to  set 

aside  fraudulent  oonreyances  by  debtors    286,  286  a,  535-538 
when  distinct  underwriters  or  insurers  may  join  in  a  bill  in 

cases  of  fraud  in  policies 286  a,  537 

summary  of  general  rule  and  exceptions  as  to  parties  .   135-138, 

223,224 
nature  of  decree  sought,  how  it  affects  question  of  parties 

127-129,  136-141,  212-216,  225-228 

formal  parties,  when  dispensed  with 229,  542 

parties  in  special  cases 146-224 

who  are  virtual  representatives  of  all  interests     •    .    .  141-150 

when  tenant  in  tail  is 144-146,  165 

when  an  executor  or  administrator  is     .    .     140,  148,  170-179 

when  trustees  are 148, 149, 171,  201,  206-216 

when  tenant  for  life  is 143-146 

in  cases  of  contingent  interests 144-146 

when  remainder-man  is  bound  by  decree    .     .    .    144-147,  161 

when  lessees  bound  by  decree 151 

when  lessees  proper  parties 151 

parties  in  cases  of  trusts  .    .   85-88,  148-151,  155,  171,  203-214 

of  assignments 153,  183,  202 

of  encumbrances  .  .  .  138,  146-151,  193-195,  230 
of  prior  encumbrances  .  188,  158, 193,  214-218, 230 
of  subsequent  encumbrances     .     .      133,158,193,213 

of  joint  interests 159-162,166 

of  successive  interests 158-161,  165 

of  joint  contracts  and  obligations 159-170 

of  joint  tenants  and  tenants  in  common  .  .  159,  358 
of  contracts  for  sale  of  real  estate .    .     .    160,  172-178 
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PARTIES  TO  BILLS  ^corUmued. 

when  heirs  and  deriBees  are  proper  160, 170-176,  180, 181, 

196-200,  21d 
In  cases  of  oommon  charge  or  burden    .    122-124,  162-167, 

172-176,  180,  203-207 

of  part-owners 164-169 

of  partners 167,  168 

of  contribution 162-169 

of  fishing  adventore 168 

of  principals  and  soretieB 169 

of  suryivorship 169,  178,  854-365 

of  insolvency 169 

of  administrators 170-180,  218 

of  trusts  under  wills 87-69, 171,  172, 180 

of  collusion  with  debtors 178 

of  foreign  administrators 179,  180 

of  mortgages 175,  181-208 

of  discovery 569,  610 

parties  on  bill  to  redeem 182-192 

as  phdntiffs 182-187 

as  defendants    '. 188-192 

on  bill  to  foreclose 193-203 

as  defendants 193-198 

as  plaintilb '.  199-203 

when  incumbrancers  are  proper  parties  in  cases 

of  mortgages 187-195,  230 

in  cases  of  legacies  and  charges  under  wills     .  203-207 

in  cases  of  trusts 207-218 

when  trustee  is  a  proper  party    ....  207-214 

'  when  cestui  que  trust 207-214 

in  cases  of  a6count      .    .    .    . ' 218 

•  defect  of  proper  parties 218-239,  745 

how  and  when  aided 218-222,  745 

how  and  when  insisted  on  .  .  175-177,  236-239 
misjoinder  of  parties  .  .  .  238,271-287,508-512,544 
who  may  be  parties  at  choice  of  plaintiff  .    .    .      153-158, 

215,  221 

who  are  not  proper  parties 224-236 

persons  not  in  privity 227 

persons  against  whom  no  decree  is  sought   87-89,  127,  129, 

139,  212-216,  225-231 

nominal  parties 229,542 

persons  having  a  paramount  title     183, 158, 193,  213,  214, 

225-231 

persons  having  no  interest 229-233 

persons  having  an  adverse  interest 230 

bankrupt    ••• 233 

witness • 234 
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PARTIES  TO  BILLS  — conrifiwed. 

exception  as  to  witness 235 

plea  of  want  of  parties,  when  proper 236 

frame  of  plea  for  want  of  parties 238 

demurrer  for  want  of  parties,  when  proper  •.         .    .    541 
defect  of  how  and  when  objection  taken  .    .    .  75-77, 236, 

239,  540-544 
how  supplied 236,  511,  885 

(See  Adbtinisthator  and  Executor;  Alien;  Arbitkator;  Assign- 
ment; Bankrupt;  Bill,  in  Equity;  Corporation;  Debtors; 
Defendants;  Devisee;  Fishery;  Heir  at  Law;  Incumbrancer; 
Infant;  Interest;  Joint  Interests;  Mortgage;  Partners; 
Plaintiff;  Remainder-man;  Trustee;  Witness.) 

PARTITION, 

special  prayer  therefor  necessary,  though  sale  desired    ...  42,  note 

PARTNERS,  when  necessary  parties 78,  167 

when  dispensed  with  as  parties 78,  167 

when  surviving  partners  necessary  parties 167,  178 

plea  that  the  plaintifiE  or  defendant  is  not  a  partner  is 

good 667-669,673 

(See  Parties.) 
PART-OWNERS,  when  proper  parties 78, 164-160 

PAUPER,  who  may  sue  in  forma  pauperis 50 

PEER,  process  against 44 

letter  missive  in  case  of 44 

form  of  letter  missive     •    • 44,  noU 

answer  of,  not  sworn  to 874 

PENALTIES  AND  FORFEITURES, 

bill  to  enforce,  demurrable 520-526 

^  bill  of  discovery  in  aid  of,  demurrable  .     .     553,  Sl?5-588,  607 

exceptions  by  waiver  of 53O 

exceptions  by  contract 588-596 

exceptions  by  lapse  of  time 593 

bill  to  enforce,  demurrable 510-528,  553,  57^-588 

plea  to  discovery  of 024 

defendant  protected  from  discovery  of  in  answer      .    .    .    607 

when  defendant  compellable  to  discover 588-501 

(^See  Forfeitures  and  Penalties.) 

PENDENCY  of  another  suit : 735-743 

such  plea  never  replied  to,  but  referred  to  a  master  ...    743 

plea  of,  to  bill  of  relief 736-743 

plea  of,  to  bill  of  discovery 820 

purchaserj»cfM/«i/c/t^«  not  a  necessary  party    .     .    .      156,351 

(See  Lis  Pendens.) 

PENDENTE  LITE  PURCHASERS  not  necessary  parties    .     .      156,351 
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PERFORMANCE,   SPECIFIC, 

who  proper  parties  to  bill  f or  .     .     .    .     76-77,  172-178 
variation  from  contract  in  bills  for  .     .     •     894  and  note 

PERPETUATION  OF  TESTIMONY,  nature  of  biU  for    ....     800 

when  it  lies 299-^302 

frame  of  bill 299-807 

interest  of  plaintiff 301 

interest  of  defendant 802 

material  facts  to  be  stated  in  biU  f or 299-807 

grounds  for  bill  for 808 

right,  how  described  in 280-284,  806 

prayer  of  bill 806 

affidavit  to  bill  for,  when  necessary 804 

decree,  what  proper  in  bill  for 806,  note 

supplemental  bill  for '    844 

(See  Bill  in  Equity;  Ticstimony.) 

PERSON,  pleas  to  the 

of  plaintiff 722-782 

of  defendant 782 

(See  Plba.) 

PIRACY,  plea  of  capture  by,  when  good,  without  conviction  ....    729 

PLAINTIFF, 

description  of,  in  bill  and  process 26,  48-46 

who  is  a  proper  party  to  sue 49-66 

disability  of,  to  sue 60-55 

in  forma  pauperis 50 

party  to  bill,  who  proper  and  necessary  as 72-225 

who  not 225-286 

general  rule  as  to  parties  plaintiffs 72-74,  78 

exceptions 76-185  a 

summary  of  rule  and  exceptions 185,  228,  224 

when  some  plaintifb  may  sue  for  all .    .      88-91,  104,  105,  198 

when  not       94-97, 129-185 

parties  plain  tifb  in  special  cases 152-285 

defect  of  parties  plaintilfo,  how  taken  advantage  of .     .  285-289 
defect  of  party,  when  fatal  or  not      72,  75,  78,  180,  184,  185  a, 

218-222,  285-289 

misjoinder  of  party  as 76-77,  286,  279,  510 

objection  that  plaintiff  is  not  capable  to  sue,  when  to  be 

taken  by  demurrer 496 

voluntary  association  of  persons  cannot  sue  as  plain- 
tiffs        497 

want  of  title  in  plaintiff 508-510 

want  of  equity  in  plaintiff 506-514 

want  of  interest  in  plaintiff 507-512 

want  of  joint  interest  in  one  plaintiff 609 

alternative  title  in  one  plaintiff  or  another       .     .     .      264,  510 
Htigated  title  in 510-^16 


748 

PLAINTIFF  —  continued. 

want  of  privity  of •    •    .    •    .    513 

{See  Pabtibb.) 
FLEA  IN  EQUITY, 

general  nature  of 647-702 

pure  plea,  what 6S7-660 

plea,  not  pure  or  anoxnalouB,  what 651 

office  and  frame  of  plea 649,  658 

like  exception  of  Civil  Law 650 

in  what  cases  proper 647,  652 

should  reduce  defence  to  one  point 653,  654 

duplicity  in  plea 653-657 

two  distinct  pleas,  or  double  pleas,  when  aUowed  or  not    .    657 

requisites  of  a  good  plea 658-690 

requisites  of  a  pure  plea 658-665 

it  must  not  evade  the  subject  of  the  biU 659-665 

it  must  express  the  part  of  the  biU,  to  which  it  goes  .  662,  693 
plea  may  be  to  a  part  of  the  bill  as  well  as  to  the  whole  •  647 
how  exception  of  matters  should  be  stated  in  ....  659 
it  should  be  founded  on  matters  dehors  the  bill    ....    659 

it  should  reduce  the  cause  to  a  single  point 661 

it  should  not  be  an  argumentative  plea 662 

when  it  may  aver  facts  as  to  best  knowledge  and  belief      .    664 
it  should  distinctly  aver  all  material  facts  .......     665 

requisites  of  a  plea  not  pure  or  anomalous       667,  668,  679-692 

propriety  of  this  plea  formerly  doubted 668-670 

validity  of,  now  established  ' 670 

peculiarities  of  this  plea 670 

it  relies  on  matters  in  the  bill 669-672 

right  to  plead  upon  leave  to  answer 699,  note 

it  is  accompanied  by  an  answer  in  support  of  it     669,  672,  673, 

782-786 
reasons  why  an  answer  accompanies  it  .....     .  670-676 

origin  and  history  of  plea  not  pure 676-679 

frame  of  such  plea 680,  691 

the  plea  should  negative  the  special  circumstances  in  bill 

to  avoid  a  bar 678,  681 

80  should  the  accompanying  answer  in  support  of  plea  679,  681 , 

683-687 

when  an  answer  is  not  proper 681-683 

the  plea  not  pure  should  not  cover  the  whole  bill  .  .  685-688 
the  answer  should  not  extend  to  matters  covered  by  the 

plea 688 

if  it  does,  it  overrules  the  plea 688 

frame  of  such  an  answer 679-686,  691 

when  an  answer  overrules  the  plea 688,  693 

reason  of  this  rule 688 

at  what  time  exceptions  should  be  made  to  the  answer .  689-692 
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PLEA  IN  EQUITT— conhntitfrf. 

pjeamay  be  good  in  part  and  bad  in  part  ••••..    603 

plea  may  be  to  whole  or  to  part  of  bill 693 

plea  to  whole  bill,  which  does  not  cover  the  whole  bill,  is 

bad 603 

when  plea  ordered  to  stand  for  an  answer   .     .     .    603,  607-700 

form  of  plea 604 

form  of  answer  in  support  of  plea 606-608 

sufficiency  of  plea^  how  determined 607 

setting  down  plea  for  argument 607 

effect  of  allowing  plea 607 

effect  of  saving  benefit  of  plea  to  the  hearing      .    .    .  606-700 
effect  of  ordering  it  to  stand  for  an  answer     ....  606-700 

when  issue  should  be  taken  on  plea 607 

effect  of  taking  issue  on  plea 607 

effect  of  overruling  plea 600 

truth  of  plea,  how  ascertained 700 

when  by  a  reference  to  a  master 700 

plea,  how  and  when  amended 701 

plea,  defects  of  form  of,  how  taken  advantage  of     .     .  600-702 

negative  plea  good 666-660 

when  good  and  how  pleaded 666-660,  673 

pleas  to  relief 702-816 

in  nature  of  pleas  in  abatement 708 

at  what  time,  and  how  pleaded 708 

order  of  pleading  different  classes  of  pleas 708 

pleas  to  jurisdiction .      705, 710 

that  subject  is  not  of  municipal  cognizance     .     .    466-472,  710 
that  it  is  not  within  cognizance  of  a  court  of  equity      .  472,  713 

plea  that  instrument  not  lost,  when  good    .  ' 713 

that  another  court  of  equity  has  jurisdiction    485-480,  714-722 
that  another  court  has  exclusive  jurisdiction  .    .  480-403,  717, 

786-700 

how  pleaded 718-723 

pleas  to  the  person 722-735 

the  person  of  plaintiff 722-732 

outlawry 722 

excommunication  • 722 

Popish  recusancy 722 

attainder 722-730 

alienage 722,723 

infancy 722,724 

coverture 722,  725 

idiocy  and  lunacy 722 

banloruptcy  and  insolvency 722,  726 

pleas  to  want  of  character,  assumed  in  bill      .    .    722,  726-728 

want  of  title  in  plaintiff 728-782 

want  of  interest  in  plaintiff     ....    512-518,  731 


750  INDEX. 

PLEA  IN  EQUITY  —  conHnued. 

to  the  person  of  defendant • 782 

what  he  may  plead 732 

what  disability  he  may  not  plead 732 

that  he  does  not  sustain  the  character  stated  in 

biU 732 

that  he  has  no  interest 734 

bill  or  frame  of  biU 735-747 

pendency  of  another  suit  in  equity 735-747 

frame  of  the  plea 736-739 

when  plea  is  not  good 739 

pendency  of  another  suit  at  law 741 

reference  to  master  to  ascertain  truth  of  this  plea    .    .    .    743 

plea  of  want  of  parties 745 

how  and  when  defect  in,  cured  by  amendment    .     .      220,  745 

plea  of  multiplicity  of  suits 746 

plea  of  multifariousness 747 

pleas  in  bar,  nature  of 748 

pleas  in  bar  to  bills  for  relief 749-816 

pleas  founded  on  statute 749-777 

statute  of  limitations 749-759  a 

when  good  or  not,  and  how  avoided 749-759  a 

statute  of  frauds  and  perjuries 750,  759  a-768 

when  good  or  not 759  a-768 

other  statute,  when  a  bar 750,  767,  770 

statute  of  fine  and  non-claim 750,  769-778 

when  a  good  bar  or  not  .     .    .     .   ' 769-778 

plea  founded  on  matters  of  record 778-794 

common  recovery 779 

judgment 780-784 

foreign  judgment 788 

sentence  of  court  of  exclusive  jurisdiction    ....    786 

decree  in  equity 790-794 

when  not  a  bar 790-794 

decree,  when  and  how  avoided 790-794 

plea  in  matters  in  pais 794-816 

release 794-798 

how  and  when  release  avoided 794-798 

stated  and  settled  account 798-802 

when  bar  avoided 798-802 

errors  excepted,  effect  of   ...     # 800 

averments  in  plea  of  stated  account 802 

award 803 

how  avoided 803 

plea  of  agi*eement  to  refer,  bad 804 

plea  of  purchase  for  valuable  consideration,  when  a  good 

bar 804-812 

frame  of  such  a  plea 804-812 
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PLEA  IN  EQUITY  —  conhnucd. 

plea  of  lapse  of  time,  when  a  good  plefi  or  not     ....    818 

plea  of  title  by  defendant 811 

(See  Answer;  Bar,  Plea,  in;  Outxawrt;  Plea  of  Disclaimer; 
Plea  to  Bills  not  original;  Plea  to  Discovert;  Purchaser 
for  Value;  Settled  Account.) 

PLEA  OF  DISCLAIMER,  nature  of 838,  842-855 

when  proper  or  not 838-840 

may  be  to  whole  or  part  of  bill 838-840 

plaintiff  may  be  entitled  to  an  answer,  notwithstanding    .     840 

when  costs  allowed  on,  or  not 842 

(See  Plea.) 

PLEA  TO  BILLS  NOT  ORIGINAL 826-886 

to  supplemental  bills 827 

that  it  is  brought  contrary  to  rule 828 

a  bill  of  revivor 829 

when  plea  proper 829 

that  plaintiff  is  not  entitled  to  revive 829 

want  of  parties,  when  an  objection  or  not  ....      624,  880 

plea  of  statute  of  limitations 881 

to  cross  bill \     .    .     832 

to  bill  of  review 833-888 

when  plea  of  former  decree  good  or  not 833-836 

plea  to  new  discovered  matter  when  good 834 

to  bill  in  nature  of  bill  of  review 833-888 

to  biU  to  impeach  decree 836 

denial  of  fraud,  &c 836 

to  bill  to  carry  decree  into  execution 837 

that  plaintiff  has  no  right  or  interest  in  former  decree  .    •    837 
(See  Answer;  Bar,  Plea  in;  Plea.) 

PLEA  TO  DISCOVERY 816-826 

pleas  to  jurisdiction 817 

pleas  to  the  person 816-820 

want  of  interest  in  defendant 819 

pleas  to  frame  of  bill 820 

pleas  in  bar 821-826 

statute  bars 821 

matters  of  i*ecord 820 

matters  in  pais 821 

title  in  defendant 822 

plea,  that  the  suit  is  upon  a  mere  point  of  law,  and  not  of 

fact 823 

plea,  that  discovery  wiU  subject  defendant  to  penalties 

and  forfeitures 824 

or  criminate  him 824 

or  betray  confidence  as  counsel 825 

or  as  arbitrator 825 

plea  of  purchase  for  valuable  consideration     ....  823-826 
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PLEA  TO  DISCOVERY— con/mtitfrf. 

want  of  parties  not  a  good  bar  to  biU  for  diaooyeiy  .      610,  745 

(5ee  Plea.) 

PLEADING  IN  EQUITY,  meaning  of 4 

(See  Plba.) 

PLENARTY,  for  six  months,  when  a  good  bar 758 

POLITICAL  MATTER,  plea  that  bin  is  for 711 

demurrer  to  biU  for 466-472 

POPISH  RECUSANCY 51,722 

plea  of,  of  plaintiff 722 

POSSESSORY  BILL,  what 255 

PRACTICE  IN  EQUITY,  how  distinguished  from  pleading     ...       4 

PRAYER  OF  BILL,  what 40-44 

for  general  relief 40-44 

form  of,  for  general  relief 40 

special  prayer,  when  proper 41-43 

in  the  alternative,  how  made 42  and  note 

what  is  a  prayer  for  relief 314 

for  injunction,  special 41,  note^  43 

form  of  prayer  for  injunction 41 

for  writ  of  ne  exeat 41,  43-45 

for  process 44 

form  of,  for  process 43-45 

when  parties  are  out  of  jurisdiction 34,  44,  81 

what  is  properly  a  prayer  for  relief 313-317 

prayer  of  bill  of  discovery 313-317 

prayer  of  supplemental  bill 343-352 

on  bill  of  discovery 288,  310-317 

of  interpleader  biU 291 

of  bill  of  revivor 374,  386 

what  is  properly  a  prayer  for  relief 313-318 

what  not 313-318 

of  bill  of  review 420 

of  bill  in  nature  of  bill  of  review 425 

(^See  Bill  in  Equity^) 

PRAYER  OF  PROCESS,  in  bill 44 

parties  should  be  named  in 44 

form  of 44 

against  peers 44 

against  common  persons 44 

against  corporations 44 

against  parties  out  of  jurisdiction 34,  44,  80,  81 

{See  Bill  in  Equity;  Prayer  or  Bill;  Process.) 

PRETENCES,  charge  of  in  bill 30-34 

common  form  of  charge 32 

PRETENSED  TITLES,  plea  of  statute  of 768-773 

PRINCIPAL  AND  SURETY,  proper  parties  in  suits  by  or  against   .    169 
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PRIVILEGED  COMl^imflCATIONS,  what  ....      509-603,  824,  825 

between  attorney  and  client 590-603,  825,  note 

'  made  throngh  agents 600,  note 

communications  to  govenmient 602  a 

PRIVITY,  WANT  OF,  when  fatal  or  not      ...  262,  324,  512-520,  618 

of  plaintiff -  .    324,  512-515 

of  defendant 323,  513,  571 

objection  by  demurrer 511-518 

PRIZE  CREW,  when  some  may  sue  in  behalf  of  all 98 

PROBATE  OF  WILL,  heir  must  be  a  party  to  biU  for    .    .    .    .   87,  181 

PROCESS 43,44 

against  peers 44 

against  corporations 44 

where  Attorney  General  is  a  party 44 

(^See  Prayer  of  Process;  Subpcena.) 

PROCHEEN  AMI.     (^See  Next  Friend.) 

PRODUCTION  OF  DOCUMENTS,  how  and  when  by  defendant      .    859 

PROHIBITION,  bill  of  discovery  does  not  lie  in  aid  of 553 

PROPRIETORS,  JOINT, 

when  some  may  sue  for  all 107-115,  128-130,  183 

when  some  may  be  sued  for  all 115-126 

PROTESTATION  in  a  demurrer,  effect  of 457 

in  plea 694 

in  answer  in  support  of  plea 695-698 

in  answer  generally 873 

PURCHASER,  BONA  FIDE,  FOR  VALUABLE  CONSIDERA- 
TION, WITHOUT  NOTICE, 

entitled  to  protection 603-604  a,  805,  806,  825 

when  he  may  demur 603 

when  he  should  object  by  plea  or  demurrer       .     .     .  603-604  a 
if  he  answers,  he  must  answer  fully  .      604,  668,  810,  846,  847 

plea  of,  when  good  or  not 697,  805-810 

averments  in  a  plea  of 662,  697,  805-810 

should  deny  notice  in  his  plea,  even  if  notice  not  charged 

in  the  bill 662,806 

judgment  creditor  is  not  deemed  a  purchaser  for  a  valua- 
ble consideration 807  a 

PURCHASER  PENDENTE  LITE, 

not  a  necessary  party 156,  351 

sub-purchaser,  when  not  a  necessary  party 351  a 


Q. 

QUEEN,  who  sues  for 8,49-62,66-70 

QUO  WARRANTO,  bill  of  discovery  does  not  lie  in  aid  of  .    .      553,  580 

48 


754  JSDSSL 


R 


RECEIVER,  prayer  for  the  appointment  of  •    •••••.«.  43,  note 

RECONVENTIO  OF  CIVIL  LAW 402 

is  the  cross  bill  of  equity 402 

RECORD,  COURTS  OF,  what  are  or  not 778,779 

RECORD,  MATTERS  OF,  how  and  when  a  good  bar     .    .    .    .  77S-794 

(See  Bar,  Plka  ik.) 

REFERENCE,  agreement  for 804 

plea  of  agreement  to  refer  no  bar  to  suit 804 

REFERENCE  TO  DEEDS  AND  DOCUMENTS, 

in  bill,  effect  of 241,265 

what  proper 241,  265,  862 

in  answer,  effect  of 852-862 

how  it  should  be  made 852-^60 

when  a  reference  to,  makes  deeds  part  of  answer     .     .  858-862 

REFERENCE  TO  A  MASTER 266 

of  bUl  for  scandal  or  impertinence 265-271 

at  what  time  to  be  made 269-271 

of  answer  for  scandal 862 

for  impertinence 863 

for  insufficiency 864 

to  ascertain  truth  of  plea,  in  what  casee 700 

in  case  of  former  decree 700 

in  case  of  pendency  of  another  suit 743 

REHEARING,  when  proper 421 

petition  for 421 

not  allowed  after  enrolment  of  decree 421 

REJOINDER 676,  878 

now  out  of  use 518,  879 

subpcena  to  rejoin  still  required  to  be  served 879 

effect  of  the  service  of  the  subpoena 880 

never  signed  by  counsel 881 

RELATOR,  who  is 7,8 

when  proper  to  be  named 7,  8,  9 

when  suit  by  and  how 7,  8,  9,  49,  50 

(See  Attorney  General  ;  Information.) 

RELEASE,  when  a  bar  or  not  .. 794-798 

(See  Plea.) 

RELIEF,  bill  for,  what  is 16-21 

demurrer  to  ... 466-545 

pleas  to 702-816 

prayer  for,  common  form  of 40 

special  prayer  on  bill  for 41,  42 

when  common  prayer  sufficient  ....     40-45)  313-317 
(See  Demurrer;  Plea.) 
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RELIEF,  PRAYER  OF, 

general  prayer,  what  and  when  sufficient    .    •     40-42,  313-817 

form  of ,     ,    •    • 40 

what  special  and  when  neoessaiy 41-44 

special  prayer  for  injunction    ...» 43 

prayer,  when  defendant  is  oat  of  jorisdictipn  ....     34,  81 
iu  bill  of  interpleader     ..,,•...«...    805 
{See  Bill  in  £quitt.) 

REMAINDERMAN, 

when  a  proper  party  or  not 143-148,  186,  207,  note 

when  bound  by  decree 143-148,  161 

when  represented  by  tenant  in  toil  .  .  •  .  •  143-148, 161 
when  a  proper  party  in  case  of  mortgages  .  .  .  185,  202-205 
when  he  nu^  bring  t^  bill  in  nature  of  i^  bill  of  revivor .    .    425 

(See  Parties.) 

REMEDY  AT  LAW.    (See  Adequate  Remedy  at  Law.) 

RENT  CHARGE,  who  parties  to  bill  for 122 

REPLICATION,  origin  and  use  of 676-678,877 

derived  from  Civil  Law 677 

when  to  be  filed 877 

effect  of  filing 877-887 

special  formerly  used,  but  now  disused  ....    676-679,  878 

never  signed  by  counsel .    881 

when  allowed  to  be  withdrawn 887 

REPRESENTATIVE,  PERSONAL  AND  REAL, 

personal,  when  proper  party  to  iv  bill  ....  141, 148-179 
real,  when  a  proper  party    .    .     .     160,170-177,180,182-205 

who  is  virtual  representative 140-151 

when  a  tenant  in  tail  is 143-148,  159 

when  a  tenant  for  life  is 143-146 

(See  Pabties.) 

RESIDUARY  L£GATE£S,  when  proper  parties     .    .    .    87-91, 104,  204 
when  not 89, 104,  204 

REVERSIONER,  when  a  proper  party 143-148 

when  bound  by  decree 143-148 

when  a  proper  party  in  case  of  mortgages 172 

REVIEW,  BILL  OF,  what  is 403 

when  proper • 403,  421 

after  enrolment  of  decree 403,  421 

for  errors  of  law , 402-412 

not  allowable  for  errors  in  form 411 

what  are  errors  of  law  on  record 407 

whether  allowable  after  decree  afifirmed 408,  418 

who  may  bring 409 

parties  and  privies  only 409 

within  what  period  it  lies 410 
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REVIEW,  BILL  OF  ^continued. 

upon  newly  discovered  matter 410^19 

what  matter  sufficient 412-416 

whether  of  matter  not  before  in  issue 414-415 

allowance  of,  discretionary  for  new  matter 418 

within  what  period 419 

after  affirmance  in  Parliament 418 

frame  of  bill 420,  636-647 

demurrer  to 633-638 

pleas  to  bill  of  review 833-836 

plea  of  former  decree 833 

plea  of  non-compliance  with  rules  of  the  court    ....    833 
(See  Bill  in  Equity;  Demurrer  ;  Infant.) 

REVIEW,  BILL  IN  THE  NATURE  OP  BILL  OP, 

what  is 403,421 

when  proper 403,421-425 

when  decree  made  against  person  having  no  interest     .    •    424 

by  whom  to  be  brought 424 

at  what  time 423 

by  remainderman,  when 424 

frame  of  bill 425 

prayer  of  bill 425 

when  a  bill  of  revivor  added 420,  425 

when  a  supplemental  bill  added 420,  425 

when  it  may  be  filed  without  leave  of  court 425 

demurrer  to 423-638 

statute  of  limitations,  when  a  bar  to 410 

REVIVOR,  BILL  OP,  what  is *354 

nature  of 354 

origin  of 355 

when  necessary  or  proper 354-360,  363-370 

when  not  '. 355-363 

in  case  of  marriage     .    ^ 329,  846,  357,  360 

in  cases  of  survivorship 358 

when  avoided  by  entry  of  judgment  nunc  pro  tunc    .     363,  note 

who  may  revive 359 

in  suits  for  a  settlement •    .    .    341 

in  case  of  several  plaintiffs 361,  369 

in  case  of  executors 370 

who  are  to  be  made  defendants  to 359-^62 

proper  answer  to 377,  note 

in  case  of  bill  of  discovery 371  a 

not  after  a  discovery        371  a 

in  cases  of  bill  of  review 420 

in  cases  of  interpleader 362 

in  cases  of  cross  bill 363 

in  cases  of  creditors'  bill 365 

in  cases  of  a  decree    .•••••••••••  362-367 
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KEVrVOK,  BILL  OF  — continued. 

for  part  of  suit 367 

no  revivor  for  costs  except  in  special  oases 370 

when  defendant  may  revive 370-375 

frame  of  biU     .     .    .    .    ^ 372-376, 022-627 

prayer  of 374 

demurrer  to,  when  proper 016-625 

plea  to 828-882 

want  of  title  in  plaintiff 829 

want  of  proper  parties 624,  830 

statute  of  limitations 831 

(See  Aba.T£bcent;  Death  of  Party;  Demubreb;  Plea;  Statute  of 

Limitations.) 

REVIVOR,  BILL  IN  THE  NATURE  OF  BILL  OF, 

what  it  is • 875-380 

when  necessary  or  proper 377-379 

who  may  bring 885-442 

distinction  between  this  and  bill  of  revivor  •  .^  •  .  377-382 
distinction  between  this  and  supplemental  bill  ....  384 
benefit  of  former  proceedings,  when  had  by  •  .  .  238,  376 
in  cases  of  marriage  of  female  plaintiff      ....      354,  381 

in  cases  of  bankruptcy 383 

in  cases  of  death  of  executor  or  administrator  .  .  .  380-385 
or  of  bankruptcy  of  executor  or  administrator    ....    383 

after  a  decree 382 

children  may  revive  bill  of  wife  for  settlement    .     .    .  829-613 

frame  of  bill 386 

prayer  of  bill 386 

demurrer  to  bill 617-625 

pleatobiU :    .    .    .    .816-831,834-838 

{See  Demurrer;  Plea;  Revivor,  Bill  of.) 

REVIVOR  AND  SUPPLEMENT,  BILL  OF 387 

nature  of 387 

when  necessary  or  proper 387 

demurrer  to  bill 624 

(See  Demurrer;  Plea.) 

REVOLUTION  IN  GOVERNMENT,  who  may  sue  in  case  of      .     54-58 

S. 

SALE,  in  partition  suits,  prayer  for  partition  necessary      ....  42,  note 

SCANDAL,  what  is 48,266,267 

in  bill 48,266-270 

in  answer 860-862 

reference  to  master  for  scandal  in  bill    ....     48,  267-271 

in  answer 860-867 

at  what  time  reference  for  scandal  in  answer  made  .    .    .    867 
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SC  AXD  AL  "  continued. 

reference  of  ftnswer  for  scandal  by  one  defendant  against 

another 809 

in  interrogatories  and  dqwtitiona 881  a 

effect  of 881a 

(^See  Impebtinbncb;  Reference  to  ▲  Masteb.) 

SCIBE  FACIAS  to  revive,  in  the  old  practice 366 

proper,  when  decree  enrolled 366 

SEISIN,  how  averred  in  bill ,....,....    253 

SENTENCE  OF  FOREIGN  COURT,  when  a  bar  or  not    .    .    .783-788 
•        of  a  ooort  of  exdosive  jniisdiction 786 

SETTLED  ACCOUNT,  "plea  of 798 

when  good  or  not ...••  798*^802 

frame  of  snch  plea 802  and  nble 

{See  Plea.) 

SHERIFF,  whether  a  proper  party 231,  note 

SIGNATURE  OF  COUNSEL,  required  to  aU  bills 47 

to  demurrers 461 

to  answers , 876 

of  defendant  reqidred  to  answer 875,  876 

SOLICITOR-GENERAL,  suit  when  biought  by 8,  49,  50,  69 

suit  when  against 8,  49,  50,  69 

SOVEREIGN.    (See  Alien;  GovERmcENr;  Kino.) 

SPEAKING  DEMURRER,  what      .     .    .  ' 448 

SPECIAL  DEMURRER,  what 439-443,455 

when  proper 455 

SPECIFIC  PERFORMANCE,  biU  for 

who  are  proper  parties  to 75,  160, 172-177,  231 

effect  of  variation  from  contract 394  and  note 

upon  bill  for,  what  relief  under  general  prayer    ...  42,  note 

SPLITTING  up  one  cause  of  suit 286-289 

when  demurrable 286-289,  685-696 

when  to  be  pleaded     • 746 

STATED  ACCOUNT,  plea  of 79^-803 

when  plea  of  good  or  not 798-802 

(^See  Plea.) 

STATING  PART  OF  BILL,  what  is 27 

proper  frame  of 27-30,246-256 

STATUTE  BAR,  plea  of 748-7T7 

STATUTE  OF  FINE  AND  NON-CLAIM, 

when  a  bar  or  not 769-777 

STATUTE  OF  FRAUDS. 

plea  of,  when  good  or  not 748-759  a 

averments  in     ....,••..••*..  762-768 
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STATUTE  OP  YTLATTDS  ^  continued. 

parol  tnist,  when  within 766-768 

(See  Frauds  and  Pebjuribb;  Plea.) 

STATUTE  OF  LIMITATIONS 484,  503-606,  748-750  a 

when  insisted  upon  by  demurrer   ....     484,  603-506,  751 

when  by  answer 503,  751,  847 

plea  of,  when  a  good  bar  or  not  to  relief  or  discovery     750-760, 

881 

averments  in  such  plea 750-760 

when  a  good  bar  to  bill  of  revivor 622,  830 

when  a  good  bar  to  bill  of  review     .    • 410 

(  See  Demurrer;  Limitations,  Statute  of;  Plea.) 

STOCKHOLDERS, 

when  somd  may  sud  fo)r  all  .    .    .    107-115, 118, 119, 128, 134 
when  somd  of  a  corporation  may  sue  or  be  sued  alone  .    .    131 

(See  Corporation;  Parties.) 

STRICTNESS  IN  PLEADING, 

generally  not  so  great  in  equity  as  at  law 658 

in  plea  of  attainder 728,  729 

SUBPCENA,  writ  of 44 

prayer  for  in  bill 44 

all  persons  defendants  to  be  named  in 44 

form  of 45 

process  in  case  of  a  peer 44 

origin  of 45 

derived  from  Civil  Law 45 

when  issuable .^ 46 

against  common  persons 44 

against  corporations 44 

(See  Procbb8») 

SUB-PURCHASER,  how  and  When  a  proper  party  or  not  351-353,  544,  note 

SUITS  IN  EQUITY.     (See  Bill  in  Equity.) 

SUPERFLUITY  OF  STATEMENT 48,266-269 

in  bill,  how  objected  to 48,266-269 

SUPPLEMENTAL  BILL 326-344 

nature  of 332 

when  proper 331-334,  882-890,  905 

on  facts  prior  to  bill 332-334 

on  facts  subsequent  to  bill 336 

for  want  of  parties 334 

what  facts  proper  for 336,  337,  341-345 

as  to  new  evidence  or  new  discovered  evidence     .    .    832,  833, 

334-337 

may  be  before  or  after  decree 338 

who  may  file  such  a  bin 339-343 

in  ease  of  change  of  plaintiib 840 
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SUPPLEMENTAL  BILL  — conftnwed. 

in  case  of  change  of  defendants •    •    •    •    942 

frame  of  biU 843 

to  perpetuate  testimony  .'... 344 

in  case  of  creditors'  bill 365 

in  case  of  a  person  suing  in  autre  droit 340 

in  case  of  ooverture  determined  p^iuftffite /ite 347 

supplemental  bill  of  review 422-425 

demurrer  to       611-617 

pleas  to 826-330 

{See  Bill  in  Equity;  Demurrkb;  Plea.) 

SUPPLEMENTAL  BILL,  BILL  IN  NATURE  OF, 

nature  of 344,  345 

when  proper 344-352 

when  not  necessary 352 

in  cases  of  new  interests,  when  proper 346 

in  cases  of  death 347 

in  cases  of  bankruptcy  and  insolvency 349 

in  cases  of  interest  determined 350 

in  cases  of  alienation  pendente  lite 351 

frame  of  bill 353 

demurrer  to 611-617 

I^eato 827 

{See  SUPPLEHENTAL  BlLL.) 

SURETY,  suit  against,  when  principal  is  a  proper  party  thereto  .    .    .    169 

SURREJOINDER 678,879 

SURVIVORSHIP,  who  parties  in  cases  of 169,  177-179 

when  a  suit  survives  or  not 355-359 

bill  of  revivor,  in  case  of,  when  necessary  or  not      .    .  354-365 

SUSPENSION  OF  DECREE,  BILL  FOR,  when  demurrable     .  639-642 
when  plea  to,  proper 837 

T. 

TENANT  BY  CURTESY,  in  case  of  mortgages,  a  proper  party  .    .    185 

TENANT  FOR  LIFE,  a  proper  party,  when  decree  against  binds 

the  inheritance 143-146,  424 

in  case  of  mortgages,  a  proper  party 186 

bill  in  nature  of  a  bill  of  review,  in  case  of  a  decree 
against 425 

TENANT  IN  DOWER,  in  case  of  mortgages,  a  proper  party  ...     185 

TENANT  IN  TAIL,  when  a  proper  party 143-145,827 

when  inheritance  bound  by  decree  against .     .    .    143-146,  827 
when  he  may  bring  a  bill  in  the  nature  of  a  bill  of  review     425 

TENANTS  AND  LESSEES,  when  proper  parties 151 

in  common  and  joint  tenants,  when  proper  parties    .    158,  159, 

357,358 
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TENANTS  IN  COMMON,  when  proper  parties  to  a  bill  ....  159 
when  one  dies,  how  biU  revived 858,  622,  830 

TESTIMONY,  bill  to  take,  </e  ftene  ej»tf,  nature  of 807,315 

frame  of  the  bill 266,  281,  807-310 

affidavit  to,  necessary 309 

bill  to  perpetuate,  nature  of 803 

when  it  lies 299-^02 

frame  of  the  bill 280-284,  299-307 

interest  of  plaintiff  in  bill 301 

interest  of  defendant  in  bill 302 

what  facts  material  in  bill 299-307 

grounds  for  bill 302-^4 

danger  of  loss  of  testimony 302-304 

right,  how  described  in  bill 305 

prayer  of  bill 280-283 

affidavit  to,  when  necessary  to 304 

supplemental  bill,  when  proper  in  case  of 344 

(See  Bill  in  Equity;  Perpetuation  of  Testimony.) 

TIME,  LAPSE  OF,  plea  of  when  good 410,  813-815  a 

{See  Statute  of  Limitations.) 
TITHES,  where  suits  cognizable  for 491 

TITLE,  want  of  in  plaintiff,  when  demurrer  for 727-730 

want  of  title  in  defendant 734 

plea  of  title  of  defendant,  when  good 811 

TRUSTEE,  when  a  proper  party  to  bUl  .     .  143, 148-152,  171, 184,  200-216 

of  mortgagor,  when  a  proper  party 184 

relief  in  equity,  if  he  refuses  to  sue 480 

(See  Parties.) 

TRUSTS,  who  parties  to  bills  respecting  .  87,  148-152,  155,  171,  203-213 
under  wills,  who  parties  to  bills  .  .  .  85-89,  171,  180,  181 
by  parol,  when  plea  of  statute  of  frauds  good  or  not     .  766-768 

TURPITUDE,  MORAL,  ACTS  OF, 

bill  of  discovery  lies  for 593-597 

U. 

UNIVERSITY,  plea  of  privilege  of  being  sued  in  courts  of  .  487,  714-718 
demurrer  in  like  case 487 

USURY,  plea  to  biU  for  discovery  of 582,  824 

UNDERWRITERS,  on  one  policy,  when  they  may  join  in  one  bill  for 

discovery  or  relief 286  a,  537 

V. 

VALUABLE  CONSIDERATION,  plea  of  purchase  for    ...    .  804-812 
(See  Purchaser  for  Valuable  Consideration.) 

VALUE  IN  CONTROVERSY,  beneath  dignity  of  the  court     .     .  500-502 
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VARIATION  FROM  CONTRACT, 

effect  of,  in  bills  for  specific  perfonnanoe   .     .    .     894  and  note 

VENDOR.     (See  Partibs.) 

VISITOR  OF  A  COLLEGE,  when  he  has  ezclasive  jurisdiction  .    .    718 

plea  in  such  case 718 

VOLUNTEER,  plea  of  titie  by 810-813 

W. 

WANT  OF  TITLE  AND  INTEREST,  of  parties         608-510,619-521, 

565,  571,  728,  729,  734 

of  plaintiff ' 503-510,  549 

of  defendant 518-520,  549,  571 

when  demurrer  for 508-510,  518,  519 

when  plea  of 728,  729,  784 

WAR,     {See  Alien.) 

WIFE 69-64,71,347,354 

(See  Feme  Covebt;  Marbied  Wohak.) 

WILL,  VALIDITY  OF, 

of  personal  estate  cannot  be  tried  in  equity    •    .     .  474,  788 

of  real  estate  must  be  tried  at  law 476,  788 

fraud  in  obtaining  will,  not  cognizable  in  equity .    .  476,  788 

WITNESS,  should  not  be  a  party ^    .    234 

exception  to  rule 235 

demurrer  by,  when  it  lies 519,570 


UniTenltj  Pnm :  John  WUmb  and  Bon,  Cunbrldgt. 


